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LINEHAN RAILWAY TRANSFER CO. v. PENDERGRASS, Sherilï. 

(Circuit Court of Appeals, Eiglitli Circuit. September 16, 1895.) 

No. 606. 

1. Fbdbkaij Courts— Jubisdiction — Amount in Controvebst. 

In a suit to enjoin tlie collection of a tax, the amount In controversy is 
the amount of sueli tax, and the fédéral courts hâve not jurlsdiction of the 
suit if this amount is less than $2,000, though the value of the taxed prop- 
erty is greater. 
S. Injunction to Rksteain Collection of Tax— Not Geanted, Whbn. 

A fédéral court will not enjoin the collection of a tax whlch is only a 
Personal charge against the party taxed, or charge upon hls Personal 
property. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

J. T: Lowe, for appellant. 

John J. Hornor and E. C. Hornor, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. The appellant, the Linehan Railway 
Transfer Company, a corporation of the state of lowa, was the owner 
of a steamboat which it used to transfer the trains and cars of the 
Yazoo & Mississippi Valley Railroad Company back and forth across 
the Mississippi river, from Trotters Point, Miss., to Helena, Ark. The 
proper taxing authorities of Phillips county, Ark., imposed a tax on 
this boat, amounting, with penalty and costs, to the sum of $9,3. The 
boat was valued at |2,500. The appellee, as sherifl of Phillips coun- 
ty and ex officio collecter of taxes, was about to collect the tax as- 
sessed on the boat when the appellant flled the bill in this case, praying 
that the sheriff might be perpetually enjoined from collecting the tax, 
upon the grounds that its collection would (1) "interfère with the 
United States mails, stopping travel and traiïic, freight and express, 
between the states"; (2) that the boat was registered, and her owner 
resided at Dubuque; and (3) that irréparable damage would ensue 
v.TOF.no.l — 1 
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f rom the collection of the tax. A demurrer to the bill for want of 
jurisdiction was sustained, and the bill dismissed. 

The demurrer was properly sustained. -, The amount in controversy 
was the amount of the tax, and not the value of the property upon 
which the tax was assessed. The amount in controversy, therefore, 
was not suflBicient to giVfi the circuit court jurisdiction. Gibson v. 
Shufeldt, 122 U. S. 29, 7 Sup. Ct. 1066; Bank v. Hoof, 7 Pet. 170; Eoss 
v. Prentiss, 3 How. 772; Walter v. Railroad Co., 147 U. S. 370, 13 
Sup. Ct. 348; Railway Co. v. Walker, 148 U. S. 391, 13 Sup. Ct. 650. 
Oonceding the boat was engagea in interstate commerce, that did not 
exempt itfroin taxation. 1 Desty, Tax'n, § 52; Morgan v. Parham, 
16 Wall. 475; T^nsportation Co. v. Wheeling, 99 U. S. 284; Marye 
V. Railroad Co., 127 U. S.' 124, 8 Sup. Ct. 1037; Pullman's Palace Car 
Co. V. Pennsylvania, 141 U. S. 25, 11 Sup. Ct. 876. Moreover, a féd- 
éral court will not, except under very spécial circumstances, none of 
which are présent in this case, enjoin the collection of a tax which is 
only a Personal charge against the party taxed or against his personal 
property. Presumptively, the remedy at law is adéquate in such cases. 
If the tax is illégal, and the party makes payment, he is entitled to 
recover back the amount. State Railroad Tax Cases, 92 U. S. 614; 
Dows V. Chicago, 11 Wall. 108; Hannewinkle v. Georgetown, 15 
Wall. 548; Tennessee v. Sheed, 96 U. S. 69; Brewer v. Springfield, 97 
Mass. 152; Express Co. v. Seibert, 44 Fed. 310; Cooley, Tax'n, 772. 

The averment of the bill that "irréparable damage" will ensue to 
the complainant unless the tax is enjoined must, in view of the small- 
ness of the tax as compared to the value of the property upon which 
ït is assessed and the business in which the boat is engaged, be treated 
as a figure of speech, rather than as the averment of an actual fact. 

The decree of the circuit court is afflrmed. 



HANNA et al. v. STATE TRUST CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. September 23, 1895.) 

No. 593. 

Corporations — Ebceivbk's Cebtificates. 

Thé II. Co. made two mortgages on separate tracts of land owned by 
it, to secure notes and bonds; and the W. Co. made a mortgage on land 
owned by It, to secure bonds. The two corporations were then Consoli- 
dated to form the D. Co., which became the owner of ail the lands, subject 
to thèse çiortgages, and made another mortgage, subordlnate to them, on 
ail the lahds, to secure a new issue of bonds. The D. Co. was engaged In 
the business of Irrigating, improving, and colonlzlng arid lands, and, in 
such business, made certain contracts with purchasers of land, to carry 
on Improvement and cultivatlon for periods of years. The D. Co. having 
failed to pay the interest on its bonds, the second mortgagee began a suit 
to foreclose its mortgage, making the prior mortgagees parties; and in 
this suit a receiver was appolnted, who applied for leave to issue receiver's 
certificates, to be a prior lien on the lands, for the purpose of ralsing money 
to pay taxes, to carry out the contracts with purchasers, and to continue 
the business of the company. Held, that certificates might be issued to 
pay taxes, but that the court could not, against the objection of the flrst 
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mortgagees, displace their liens by the issue of certiflcates for the other 
purposes suggested; the business of the corporation being merely prlvate, 
and aflected with no public use. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

On the Ist day of November, 1889, the Denver-Arapahoe Land Company, 
a Colorado corporation, executed to the appellant John R. Hanna its trust 
deed on 11,320 acres of land in Arapahoe and Douglas countles, Colo., to 
secure to the appellant Eufus Clark the payment of its promissory notes 
aggregating the sum of $97,000. On the Same day the same corporation 
executed to the Mercantile Trust Company of New York, as trustée, a deed 
of trust on 4,480 acres of land In Arapahoe county, Colo., to secure an issue 
of its flrst mortgage bonds amounting to $140,000. On the Ist day of March, 
1890, the Denver Water-Storage Company, a Colorado corporation, executed 
to the State Trust Company of New York, as trustée, a deed of trust on 
about 1,100 acres of land in Douglas county, Colo., together wlth the Castle- 
wood dam and réservoir, Irrigating «anals, ditches, etc., to secure the pay- 
ment of its first mortgage bonds amounting to the sum of $300^000. Each of 
thèse deeds- of trust eovers dififerent propertles, and is the flrst and valid 
lien upon the property covered by It. On or about the Ist day of May, 18Ô1, 
the Denver Land & Water-Storage Company was organized, pursuant to the 
laws of Colorado, by the consolidation of the Denver-Arapahoe Land Com- 
pany and the Denver Water-Storage Company, and by virtue of such con- 
solidation acquired, subject to the deeds of trust above described, ail of the 
property covered by or embraced thereln. Immediately after its organiza- 
tion the Denver Land & Water-Storage Company executed a deed of trust 
upon the entlre property acquired by the consolidation mentioned, subject 
to the several deeds of trust executed by the constituent companies, and 
above set forth, to the State Trust Company of New York, as trustée, to 
secure an issue of its gênerai or Consolidated mortgage bonds to the amount 
of $800,000. On the 4th day of June, 1894, the State Trust Company of New 
York, as trustée in the Consolidated mortgage last above mentioned, filed 
its bill of complaint in the circuit court of the United States for the district 
of Colorado against the Denver Land & Water-Storage Company, alleging 
that It had made default, and failed to pay the taxes on its lands or interest 
upon its bonds, and that It was insolvent, and prayed for the foreclosure of 
its mortgage and the appointment of a receiver. This bill admltted the 
priority of the underlylng deeds of trust executed by the constituent com 
panies, and that any relief granted in the suit, by foreclosure or otherwise, 
must be subject to the rights and equities existing under the prior mort- 
gages. On the day the bill was filed the Denver Land & Water-Storage 
Company appeared and answered; admitting its insolvency, and confessing 
ail the allégations to the blU. Tbe court thereupon appolnted a receiver. 
On the 24th of July, 1894, the State Trust Company filed its amended and 
supplemental bill of complaint, to which the Mercantile Trust Company of 
New York, and the appellants, John R. Hanna and Rufus Clark, were made 
défendants. This amended bill prayed relief as foUows: ITiat the said 
Mercantile Trust Company, John R. Hanna, and Rufus Clark might be 
brought in as défendants in the action, and required to set up their re- 
spective rights upon the real estate covered by the deeds of trust executed 
by the Denver-Arapahoe Land Company; that the respective rights of the 
trustées under the several mortgages or deeds of trust might be judiclallj 
ascertained and determined by the court; that the propertles covered by 
the respective deeds of trust might be marshaled, and judicially ascertained 
and adjusted; that the amounts due upon the notes and bonds issued under 
the several deeds of trust might be adjudicated and determined; that the 
said deeds of trust might be foreclosed; that the receiver theretofore ap- 
polnted in the action might be contlnued as receiver of ail the property cov- 
ered by each and ail of said deeds of trust; that the said John R. Hanna, 
Rufus Clark, and the Mercantile Trust Company, and the holders of any 
of the notes, bonds, or securlties issued under said deeda of trust, might be 
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enjoined and restralned frpm commenclng any action or proc^eding In tho 
circuit court of tbe United States for Colorado, or any other court, for tlie 
foreclosuire of the said deeds of trust, and from enforcing their said notes 
and bonds, or for tlie collection thereof, against the Denver Land & Water- 
Stpfage Company, or its property and efCects, except in tliis action. 

On the 16th day of August, 1894, a spécial master appointed in the cause 
made a report, from which it appears that the company was endeavoring 
to-oarry oiia colonization business, and was engaged in selllng small tracts 
of land, for fruit. raising and garden purposes, to settlers, or those who pro- 
posed tô become settlers, or colonists; thàt in many cases the company sold 
thèse tracts of land (usually 10 acres), under executory contracts, for small 
amounts of cash down, and deferred payments extending over a period of 
flve years, when the varioils purehasers were to recel ve the deeds. The 
company agreed to plant thèse tracts with fruit trees, a,nd Cultivate and 
care for them during the fiye years. On the 16th of August the receiver 
flled his pétition, stating, sùbstantially, that the property of the Denver 
Land & Water-Storage Company consists of 17,000 acres of land in the 
cotmtles Cf Arapahoe and Douglas, Oolo., and an extensive dam or réser- 
voir, known as the "Gastlewood Dam," and a System of canals and Irrigatinj; 
ditches connected therewith, and a large number of land-purchase contracts 
and lând-purohase notes, reférred to in the' report of the spécial master; 
that thebriglnal pia,n of the Denver Land & Water-Storage Company con- 
templated the colonization of thèse lands; the amount of the land-purchase 
contracta iand notes, as shown by the report of the spécial master; the 
agreements made by the Denver Land & Water-Storage Company to plant 
and oultlîvate the lands, already reférred to, and that in considération thereof 
the Tarions purchasers hâve made large payments, and hâve a right, in jus- 
tice and èquity, to demand performance of the contracts of the Denver Land 
& Water-Storage Company, and that otherwise the fruit trees upon the 
tracts sold under the planting and cultivatlon contracts will die, and the 
payments made by the purchasers vfIII be absolutely lost; and that, more- 
over, it is of vital importance to the company that it should coUect the bal- 
ance due upon the land-sale notes and contracts mentloned, which colleetio)i 
is entlrely dépendent upon the keeping up of the tracts of land, and the per- 
formance: by the company of the contracts vyith the purchasers aforesaid. 
The pétition then présents a number of reasons and arguments why, in the 
judgment of the receiver, eertlflcates should be issued, and calls attention to 
the default in taxes upon the company's lands, alleged to amount to about: 
$4,000. The particulars of the three underlying mortgages and the Consoli- 
dated mortgage are then given, and the receiver calls the court's attention 
to the opportunity which présents itself for engaglng in the colonization of 
the company's barren lands, if he is authorized to issue certificates of in- 
debtedness to ralse funds vclth which to properly présent the merits and ad- 
vantages of the Denver Land & Water-Stoirage Company's property. On the 
15th day of September, 1804, the court made an order, upon the receiver's 
pétition, which authorized the issue ofreceiver's certificates to pay taxes 
due upon the lands, and to redeem the same from tax sales, and making sucli 
certificates a first and paramount lien upon the property upon which the 
taxes were paid. The order also contained this provision: "(5) It is further 
ordered, adjudged, and decreed that in addition to the amounts which may 
be necessary to pay the taxes now in arrears upon the property set forth 
and described in paragraphs 2, 3, and 4 of this order, the receiver shall hâve, 
and is hCréby granted, authority to borrow such additional sum of money 
as shàll, together with said amounts for taxes, amount" in the aggregate to 
a sum not exceeding $10,000, and to. issue therefor his certificates of in- 
debtëdness, which said certificates of indebtedness shall be first and para- 
mount liens upon ail the property, rlghts, and franchises now owned or con- 
troUed by the said the Denver Land & Water-Storage Company, défendant 
hereini wheresoever situated, and subject to the Jurlsdiction of this court. 
And said additional sums of money shall be used and applied by said re- 
ceiver for the purpose of preserviag the property of the Denver Laod & 
Water-Storage Company in his possession and custody, and earrying out and 
mointaining the contracta of the company now in existence, under and by 
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wliich the company bas heretofore éold tracts of land to varlous parties, 
which sald eontracts are referred to in ttie report of said recel ver, and for 
such other purposes as are set ont in said pétition, with références to the 
maintenance, préservation, and protection of the property of the company, 
or as the court may from time to time direct." From this order, Jolin R. 
Hanna, trustée in the deed of trust dated November 1, 1889, and Rufus 
Clark, the beneflciary named therein, and the holder of a large amount of the 
bonds secured by the mortgage to the Mercantile Trust Company, appealed 
to this court. 

John S. Macbeth (Enos Miles, on the brief), for appellants. 
A. 0. Campbell (A. E. Pattison and Henry W. Hobson, on the brief), 
for appellees. 

Before CALDWBLL, SANBOBN, and THAYEB, Circuit Judges. 

GALDWELL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The précise question in this case is whether a court of chancery 
which has appointéd a receivér for an insolvent private corporation 
in a foreclosure suit brought by a second mortgagee may, against the 
objection of the flrst mortgagee, authorize its receivér to issue re- 
ceiver's certiflcates to raise money to carry on the business of the in- 
solvent corporation and to improve its lands, and make such certifl- 
cates a flrst and paramount lien upon the lands covered by the flrst 
mortgage. So far as we are, adyjsed, the power to do this has been 
denied in every eaSe in which the question has arisen. One of the 
flrst cases in which the question arose was Eaht v. Attrill, 106 N. Y. 
4.23, 13 N. E. 282. In that case a hôtel company mortgaged its prop- 
erty to raise funds to build a hôtel. Before the completion of the 
hôtel the corporation became insolvent, and upon the application of 
its principal stockholder a receivér was appointéd; and upon an ap- 
plication and showîng that the wages of the men who worked on the 
hôtel building were unpaid, and that they threatened, unless paid, to 
burn the building, the court made an order authorizing the receivér 
to issue certiflcates, which were declared to be a lien prior to the trust 
mortgage, to raise funds to pay the wages due the laborers. A réf- 
érée reported that, if the money had not been raised to pay the wages 
due the men, the hôtel and other property of the corporation "would, 
in ail probability, hâve been destroyed or seriously injured." In the 
progress of the case the mortgagee denied that the court had author- 
ity or power to set asidé the prior lien of the mortgage and make the 
receiver's certiflcates, issued under the circumstances mentioned, a 
flrst and prior lien upon the property. The court delivered an ex- 
haustive opinion, covering every aspect of the question. We quote 
some of its utterances. ' The court said: 

"The lien of the mortgage attaches, not only to the land in the condition 
in which It -was at the time of the exécution of the mortgage, but as changed 
or Improved by accretions or by labor expended upon it whlle the mortgage is 
in existence. Creditors having debts created for money, labor, or materials 
used in improving the mortgaged property acquire on that account no légal 
or équitable claim to displace or subordinate the lien of the mortgage, for 
their protection. * * * The act of the court in taking charge of prop- 
erty through a receivér is attended with certain necessary expenses of its 
care and custody; and it has become the settled rule that expenses of reall- 
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zatlon, and also certain expansés which are called 'expenses of préservation,' 
may be Incurred, under the order of the court, on the crédit of the property; 
and it follows, from necesslty, in order to the effectuai administration of the 
trust assumed by the court, that thèse expenses should be paid out of the 
incoitie, or, when necessary, out of the corpus, of the property, before distri- 
bution, or bef ote the court passes over the property to those adjudged to be 
entitled. • * ♦ It would be dlfflcult to define, by a rule applicable in 
every case, what are expenses of preservaitlon which may be incurred by a 
receiver by authority of the court. It was said by James, L.. J., in Re 
Regent's Canal Iron-Works Co., 3 Qh. Div. 411, 427, that 'the only costs for 
the préservation of the property would be such things as the repairing of 
the property, paying rates and taxes which would be necessary to prevent 
any forfeiture, or putting a person in to take care of the property.' Where- 
ever the true limit is, we thlnk it does not Include the expenditùre authorized 
by the order of August 17th, and that such an expenditùre is, and ought to be, 
exeluded from the detinition. There must be somethlng approaching a de- 
monstrable necesslty, to justify such an Infringement of the rights of the 
mortgagees as was attempted In this case." 

After referring to the cases in whicli the receivers of insolvent 
railroad corporations hâve been authorized to issue certiiicates which 
were declared to be a first lien on the property of the corporations, the 
court said: 

"It cannot be successfully denled that the décisions la thèse cases vest in 
the courts a very broad and comprehensive jurisdiction over insolvent rail- 
road corporations and thelr property. It will be found, on examining thèse 
cases, that the jurisdiction asserted by the court thereln is largely based 
upon the public character of railroad corporations, the public Interest in their 
contlnued and successful opération, the peculiar charaéter and terms of rail- 
road mortgages, and upon other spécial grounds, not applicable to ordinarj' 
private corporations. * • ♦ Thèse cases furnish, we thlnk, no authority 
for upholding the order of August 17th, or for subverting the priority of lien 
which, accordlng to the gênerai rules of law, the bondholders acquired 
through the trust mortgage on the property of the Company. It would be 
unwise, we thlnk, to extend the power of the court in dealing with property 
in the hands of receivers to the practical subversion or destruction of 
vested interests, as would be the case In this Instance if (the order of August 
17th should be sustalned. It is best for ail that the integrity of contracts 
should be strictly guarded and maintained, and that a rigid, rather than a 
libéral, construction of the , power of the court to subject property in the 
hands of receivers to charges, to the préjudice of creditors, should be 
adopted." 

We concur in the doctrine expressed in this case. See, to the 
same effect, Parmers' Loan & Trust Co. v. Grape Oreek Coal Co., 50 
Fed. 481; Laughlin v, Bolling-Stock Co., 64 Fed. 25; Fidelity Ins., 
Trust & Safe-Deposit Co. v. Eoanoke Iron Co., 68 Fed. 623; Snively 
V. Coal Co., 69 Fed. 204; and Hooper v. Trust Co. (Md.) 32 Atl. 505, 
513. 

The contention of the appellees is that the order made by the cir- 
cuit court finds sanction in the cases of Wallace v. Loomis, 97 U. S. 
146; Fosdick v. Schall, 99 U. S. 235; Barton v. Barbour, 104 U. S. 120; 
Miltenberger v. Railroad Co., 106 U. S. 286, 1 Sup. Ct. 140; Trust Co. 
V. Souther, 107 U. S. 591, 2 Sup. Ct. 295,— and other later cases of like 
character, in which receivers of insolvent railroad corporations were 
authorized to issue receivers' certiflcates for varions purposes, which 
were made a first and paramount lien on the property of the insolvent 
railroad company. But the doctrine of thèse cases has no applica- 
tion to this case. They rest on the peculiar character of railroad 
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property and of a railroad corporation. The distinction between 
railroad corporations, wMch are of a quasi public character, and pure- 
\j private corporations, bas been often pointed ont, and need not be 
repeated hère. It is enough to say that the suprême court itself bas 
said that the doctrine of the cases cited bas only been applied in rail- 
road cases. In Wood v. Safe-Deposit Co., 128 U. S. 416, 9 Sup. Gt. 
131, the court said : 

"Tlie doctrine of Fosdick v. Schall has never yet been applied in any case 
except that of a railroad. The case lays great emphasis upon the considéra- 
tion that a railroad is a peculiar property, of a public nature, and dlscharginj; 
a great public work. There is a broad distinction between such a case and 
that of a purely private concem. We do not undertake to décide the ques- 
tion hère, but only point It out." 

The bill in this case is one to foreclose a second mortgage. To 
such a bill the prior mortgagees are not even necessary parties. Jé- 
rôme V. McCarter, 94 U. S. 734. Tbe validity and priority of the 
liens of the mortgages under wbich the appellants claimed is distinctly 
admitted in the original and amended bills. The purpose of flling 
the amended bill making the prior mortgagees défendants seems to 
bave been to enjoin them from foreclosing their mortgages, and sub- 
ject the lands covered by their mortgages to a prior lien for money 
borrowed to carry on the business of the corporation and improve its 
lands. It prays that the receiver may be empowered to manage and 
operate the property of the insolvent corporation, wbich consista in 
irrigating, improving, and colonizing, or settling, arid lands; and, to 
the end that the receiver may not be interfered with in the conduct 
of the business, it prays that the holders of ail mortgages prior to 
the complainants' may be enjoined from foreclosing the same. The 
amended bill would seem to be founded on the theory that a private 
corporation conducting any kind of business may, when it becomes 
insolvent, obtain immunity from the compulsory payment of its debts 
by procuring a junior mortgagee, or some other creditor, to ôle a bill 
alleging the insolveney of the corporation, and praying for the ap- 
pointment of a receiver with authority to manage and conduct its 
business. Upon the flling of such a bill, it is supposed to be compé- 
tent for the court, in addition to appointing a receiver to carry on the 
business of the corporation, to enjoin its creditors, including the hold- 
ers of the prior liens on its property, from collecting their debts by 
due course of law, and to continue such injunction in force so long 
as the court, in its discrétion, sees flt to carry on the business of the 
insolvent corporation. When a receiver is appointed under such a 
bill, he usually makes haste, as the receiver did in this case, to assure 
the court that, if he only had some capital to start on, he could greatly 
benefit the estate by carrying on the business that bankrupted the 
corporation. In this case, the company being insolvent, and its prop- 
erty mortgaged for more than it was worth, there was no way of 
raising money to set the receiver up in business, except by the court 
giving its obligations, in the form of receiver*» certificates, and mak- 
ing them a paramount lien on ail the property of the corporation, by 
displacing the appellants' prior liens thereon. As commonly hap- 
pens in cases of this character, the receiver, the insolvent corporation, 
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and the junior mortgagee united in urging the court to ann its re- 
ceiver with the desired powers. They ran no risk in so doing. The 
corporation was insolvent, and a foreclosure of the prior mortgage 
"would leave the junior mortgagee without any security; so that it 
had nothing to lose, and everything to gain, in experiments to enhance 
the value of the mortgaged property, so long as the i cost of those 
experiments was made a prior lien thereon. The èffect of the pro- 
eeeding was to burden the prior mortgagee with the whole cost of the 
expenditures and experiments made for the betterment of the proj)- 
erty on the pétition, and for the beneflt of the insolvent coi-poration 
_ahd the junior mortgagee. The représentation is always made, in 
such cases, that the receiver can carry on the business much more 
successfully than was done by the insolvent corporation. This com- 
monly proves to be an errôr. Raht v. Attrill, 106 N. Y. 430, 13 N. 
E. 282. But, if it were true, it would afford no ground of équitable 
jurisdictioh, for it is not a fuhction of a court of equity to carry on 
the business of private corporations, whether solvent or insolvent. 
It is obviouS that if the holders of the first mortgages and the other 
ereditors of the insolvent corporation were allowed to proceed, in the 
oustomary and lawful mode, to collect their debts, it would put an 
end to the business of the receiver, and they are therefore enjoined 
from foreclosing their mortgages or collecting their debts. The 
chancery court thus assumes, in effèct, àll the powers and jurisdic- 
tion of a court of bankmptcy or insolvency, but without any bank- 
rupt or insolvent law to guide or direct it in the administration of 
the estate. Its only guide is that varying and unknown quantity 
oalled "judiciâl discrétion." The powers claimed for a court of equity 
in such cases are, indeed, much greater than a court of bankruptcy 
can exercise. There never was a bankrupt court, under any bank- 
rupt act, authorized, at its discrétion, to displace or nullify valid liens 
on the bankrupt's property, or itself to create liens paramount there- 
to. The rights of the citizen, lawfully acquired by contract, are un- 
der the protection of the constitution of the United States, and, like 
the absolute rights of the citizen, are not dépendent for their exist- 
ence or contihuance upon the discrétion of any court whatever. Con- 
stitutional rights and obligations are no more dépendent on the dis- 
crétion of the chancellor than they are on the discrétion of the légis- 
lature. "Rights," says the suprême court of the Uniterl States, "un- 
der our System of law and procédure, do not rest in the discretionary 
authority of any oiîficer, judiciâl or otherwise." In re Parker, 
131 U. S. 221, 9 Sup. et. 708. If junior lien ereditors of an insolvent 
private corporation could do what has been attempted in this case, 
every private corporation operating a sawmill, gristmill, mine, fac- 
tory, hôtel, elevator, irrigating ditches, or carrying on any other busi- 
ness pursuit, would speedily seek the protection of a chancery court, 
and those courts would soon be conducting the business of ail the 
insolvent private corporations in the country. If it were once settled 
that a chancery court, through a receiver appointed on the pétition 
of a junior mortgagee, could carry on the business of such insolvent 
corporations at the risk and expense of those holding the first or 
prior'liens on the property of the corporation, such liens would hâve 
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little or no value. It is no part of the duty of a court of equity to 
conduct the business of insolvent private corporations, any more than 
it Is to carry on tlie business of insolvent natural persons. If it may 
take under its control the property of an insolvent private corpora- 
tion, and authorize a receiver to carry on its business, and make the 
debts incurred by the receiver in so doing paramount liens on ail the 
property of the corporation, and enjoin its creditors in the meantime 
froni collecting their debts, it is not perceived why it may not pro- 
ceed in the same way with the estate of an insolvent natural person. 

Without pursuing the subject further, we refer to what is said, and 
to the cases cited, in Scott v. Trust Co., 69 Fed. 17. The order ap- 
pealed from is void, whether the suit in which it was made is treated 
as one to foreclose a second mortgage, or as a bill in equity to admin- 
ister the estate of an insolvent corporation. It was open to the 
complainant to take and exécute a decree foreclosing its second 
mortgage, and it is good practice in such cases to require this to 
be done, on pain of dismissing the bill. And if the complainant 
desired that money be spent, beyond the income of the property, in 
carrying on the business of the corporation or improving the mort- 
gaged property, it was at liberty to furnish the means for that pur- 
pose; but it had no equity to ask that the expense and the hazards 
of doing so should be saddled on the flrst mortgagee, and the court 
had no jurisdiction or power to place it there. 

Taxes are the first and paramount lien on ail property, and must 
be paid. When taxes are due on property in the hands of a receiver, 
and he bas no funds to pay them, the court will authorize him to 
borrow money for that purpose, and make the obligation given for 
the money so borrowed a prior lien on the property on which the taxes 
were due. This is not fixing a new or additional lien on the prop- 
erty, or displacing any prior lien. It is simply changing the form 
of the lien from one for taxes to one for money borrowed to pay the 
taxes. 

The order and decree of the circuit court appealed from, which au- 
thorizes the receiver to borrow money to "be used and applied by said 
receiver for the purpose of preserving the property of the Denver 
Land & Water Storage Company in his possesàion and custody, and 
carrying out and maintaining the contracts of the company, now in 
existence, under and by which the company bas heretof ore sold tracts 
of land to varions parties, which said contracts are referred to in the 
report of said receiver, and for such other purposes as are set out in 
said pétition with référence to the maintenance, préservation, and 
protection of the property of the company," and which authorizes the 
receiver to issue his certificates of indebtedhcss for the money bor- 
rowed for thèse purposes, and makes such certificates of indebtedness 
the first and paramount lien "upon ail the property, rights, and fran- 
chises now owned or controlled by the said the Denver Land & Water- 
Storage Company," is void, in so far as it makes the certificates issued 
by the receiver a flrst and paramount lien on the lands embrdcèd in 
the mortgages of the appellants, and is therefore reversed. 
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DOBSON et al. v. SNIDER et al. 

(Circuit Court, D. Minnesota, Fourth Division. October 25, 1895.) 

Fracdulent CoNVBYAîfCES— Evidence. 

In a suit to set aslde certain conveyances of land as made in f raud 
of creditors, It appeared that S., the grantor, had been for some years 
a large boiTower of money from the IJ. Bank, of which he was a director, 
as well as from other parties; that in November, 1890, his indebtedness 
to the bank amounted to $44,000, and in that month he executed to one 
K., a director of the bank, a deed of certain valuable lands, absolute ou 
Its face, but;inteuded as a mortgage, in which a considération of $85,000 
was named; that the deed was not recorded untll more than a year later, 
at a time when notes discounted for S. by complainants, in the belief 
that he owned the land, had been protested, and shortly before S. was 
obliged to l-esign his position as director of thè V. Bauk, on account of 
flnancial embarrassment. Held, that the circumstances showed a de- 
sire and intent on the part of the bank and S. to shi^ld and beueflt S. at 
the expense, of some one e^se, and that the deed should be declared void as 
against complainants. 

ïhis wa? a suit by Jolin and James Dobson against Samuel V. 
Snider> the Union Bank of Minneapolis, and others, to set aside 
certain deeds as fraudulent ; , 

The biU sets forth that on April 6, 1892» complainants obtained a .ludg- 
ment agaiiist 'défendant Snider In the sum o(: ^10,295.82, on two promissory 
notes, of $5,000 each, executed by M. L. IJallo-svell, Jr., & Co., a pàrtnership 
eonslstlng pf M. J. Hallowell and S. P. Snider, to the order of and indorsed 
by the latter, on which exécution Issued, and was returned wholiy unsat- 
isfled; and on Seiitember 8, 1892, a transcript of the judgmént was flled iu 
the office of the derk of the district court in Hubbard county, Minn., wliere 
certain lands i» controversy in this suit are sltuated. It is, further alleged 
that, in 18,01, Snldèr, being largely engagea in real-estate and other transac- 
tions in Minnesota and êi^e~wherè, was a. large borrowet pf money, and iu 
order to obtaln a hlgh ràting, ahd thus raise his crédit, he màde f aise state- 
ments of his assets to à mercantile agency; iîth^t the notes in question were 
offered for sajei to complainants, . wbo, , applying to Bradstreet's Agency, 
were Informed by it that on .Tanùary 1, 1889, Snider had over his own sig- 
nature stated to, the agency his net assets to be $1,183,000, with $92,000 lia- 
bilities; that In said statement Snider represented hiniself as the owner of 
pine lands in Minnesota, valued at $125,000, and, at the time of the purchasc 
of the notes Ip question, deeds in his name to large and valuable tracts of 
pine lands appeared on record in the counties of Cass and Hubbard, Minn.; 
thàt complainants, relying upon the statementg received from the agency, 
and on thé f àet that Snider was the owner of the pine lands aforesaid, pur- 
chased the notés in question before maturity; that Snider was a large bor- 
rower fropa thé Union Bank of Minneapolis, of which lie was a director, 
and the bank, on November 21, 1890, in order to ,Becure jtself, took two 
deeds absolute on their face, from Snider and wife, of thesé piine lands iu 
Cass and Hubbatd counties, to one Austln F. Kelley, a director <if the bank; 
that the déeds fwere not recorded until November 23 and December 5, 1891, 
shortly before the maturity of the notes in question, and. before complain- 
ants could obtain judgmént and levy on, sald lands; that they were with- 
iield from record by agi-éemeht between the banU and Snider, in order that 
the crédit of' tlje' latter might not be injured', and he bé ptëVeflted from bor- 
rowing othér. sùnàs of money; and that défendants now admit that thèse 
deeds werei'not absolute conveyances, but were in, the nature, of mortgages. 
Complaisants ask that thèse conveyances be declared null ajad void, and 
for other relief. The answera admit the exécution of the deeds to secure 
Snider's indebtedness to the bank and for future advauces; 'deny any agree- 
ment to withhold the same from record; and allège that they were intended 
to be recorded, but, through oversight on the part of the président of the 
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bank, were not placed on record when given; deny that Snider ever made 
false représentations to any mercantile agency; allège that the déeds were 
glven and received in good falth; and deny any corobination, confederacy, 
or agreement as in the blll chargea. 

Lewin W. Barringer (Keith, Evans, Thompson & Fairchild, of 
counsel), for complainants. 

Cross, Carleton & Cross and F. B. Hart, for défendants. 

NELSON, District Judge. The main issue is the bona fldes in 
the exécution and recording of the deeds, so that the right of com- 
plainants to the relief sought in their bill must dépend upon whether 
they hâve proved the fraud set forth therein. While thpre is little 
or no conflict in the testimony, there is a sharp contention between 
counsel as to the crédit to be given to the same. Snider, and Neiler 
the président of the bank, with whom the negotiations were had, 
testify that there was no agreement or understanding not to record 
the deeds, and that the failure so to do yvas due entirely to an over- 
sight on the part of Mr. Neiler. Counsel for complainants insist 
that the surrounding facts and circumstances négative this testi- 
mony, and that the failure to record was due to a désire and intent 
on the part of the bank not to injure the crédit of Snider, and to give 
him an opportunity to continue borrowing money elsewhere, which 
he could not hâve done had the deeds been placed on record. 

The facts are as follows : Snider had been for some years a large 
borrower of money from the bank On his individual paper. In De 
cember, 1889, March and June, 1890, this indçbtedness amounted 
to $39,000, and in October and November, 1890, it increased to 
144,000. On November 21, 1890, Snider and wife executed two 
deeds absolute on their face, of thèse pine lands in Cass and Hub- 
bard eounties to one Kelley, a direetor of the bank, to whom, how- 
ever, they were never delivered, with a stated considération of 
$85,000. Thèse deeds were npt filed for record until more than a 
year after their exécution, but were recorded a short time before 
Snider was compelled to resign his position as a direetor of the 
bamk on account of financial embarrassments, and after thèse notes 
of complainants had been protested. 

It is admittèd that thèse deeds were in reality only mortgages 
given as security for the debt due the bank; but they state nowhere 
that they were given to Kelley as trustée, or that he was connected 
with the bank, and, when recorded, gave no notice save of an abso- 
lute sale for an ample considération. The question now is, will a 
court of equity déclare this to be an honest and proper transaction, 
adopt it, and stamp it with its approval? It is true that the mère 
nonrecording of thèse deeds until some time after their exécution is 
not necessarily a badge of fraud, and that forgetfulness may be 
accepted as an excuse for failure to record ; but the giving of the 
deeds with a considération larger than the actual one, and the 
failure to place them ob record for more than a year by the bank 
for whose use and beneflt they weré given, are matters to be taken 
into considération, in the light of the surrounding facts and cir- 
cumstancesj in determining whether or not this was a valid and bona 
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ûde transaction. If a grantee fails to record an instrument, he does 
so at his péril, and accepting; the testimony of Mr. Néiler that the 
failure to record the deeds, the considération for which exceeded 
one-tenth of the capital stock of thé bank, evidenced by notes fre- 
quèntly renewed, was due to an oversight on his part, no complaint 
can be made if such négligence, results in loss. While thére may 
hâve been no agreement thkt tlié deeds should not be recorded, it 
is impossible to resist the conclusion that there was a désire and 
intent on the part of the bank and Snider to shield or beneflt the 
latter at the eXpense of some one else. Had the intent of the bank 
been merely to ptotect or secure itself, as it had a perfect right to do, 
a mortgage or a deed for the amount of the indebtèdness would hâve 
suiHced. In my opinion, the action of Mr. Neiler, the président 
of the bank, enabled Snider to keep up a crédit to which he was not 
entitled, and, on the strength thereof, to obtain money from com- 
plainants, whereby a fraud in law was pêrpetrated upon them. 

A decree will be entered declaring the deeds of conveyance from 
Samuel P. Snider to Austin F. Kelley nùll and void' as against the 
rights of complainants herein. 



FOLSOM V. BALLARD et al. 

(Circuit Court of Appeals, Eighth Circuit. September 23, 1895.) 

No. 601. 

EquiTT— Gbanting New Tbial of Action at Law. 

When a motion for a new trial o£ an action at law bas bœn made in the 
trial court, under a statute authorizing it, and has been heard on the mer- 
its, and denied, equity will not entertain a bill for a new trial of the ac- 
tion, based upoii the same grounds. 

AppeaJ from the United States Court in the Indian Territory. 
P. G-. Barry, O. L. Herbert, and Yancey Lewis flled brief for appèl- 
lant. 
W. 0. Davis filed brief for appellees. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. On the 9th day of January, 1893,: 
the appellees, J. S. Ballard and W. T. Billingsley, brought an action 
of ejectment in the United States court in the Indian Territory against 
J. A. Mays, Gr. M. Stewart, and the appellant, L W. Folsom, to recover 
the possession of the W. ^ of lot 1 in block 66 in Adkin's addition to 
the town of Ardmore, in the Indian Territory. The process in the 
action was duly served on ail the défendants, none of whom answered 
at the retum term. At the Ôctober term, 1893, Mays and Stewart 
âled a disclairoer; and, the défendant Folsom not answering. judg- 
ment by def ault was rendered against him. In apt time, and during 
the term at which thp judgment against the défendant Folsom was 
rendered, he appeared, and flled a motion to yacate and set aside the 
same,;a^d for 9, new , trial, fo-r various grounds, which motion the 
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court overruled, from whicli ruling an appeal was takea, but not 
prosecuted. Afterwards, the appellant Folsom flled a bill in this 
cause against the appellees, Ballard and Billingsley, praying that the 
judgment in the ejectment suit be vacated, and a new trial ordered. 
The lower court sustained a demurrer to the bill, which ruling is as- 
signed f or error. 

The gi'ounds for a new trial set up in the bill are, in substance, that 
the appellant purchased the property from one Carter, supposing he 
was getting a good title thereto; that when the ejectment suit was 
brought against him for the property he went to see Carter, who told 
him the suit would be defended, and appellant's title and possession 
protected, and that the agent of Mays, one of his codefendants, 
gave him the same assurance; that Mays employed a flrm of lawyers 
to défend the suit, and appellant was advised that they were defend- 
ing the same; that his codefendants flled their disclaimer in the suit, 
and thereupon the suit was discontinued as to them, and a judgment 
rendered by default against the appellant on the 6th day of Novem- 
ber, 1893; that the case was docketed for trial on the 14th of that 
month; and that no judgment could regularly be rendered therein 
before that date. It is averred that "as soon as petitioner heard of 
ail this he employed counsel, Judge John M. Hinkle, to apply to the 
court for necessary relief, who thereupon moved the court for a new 
trial ; setting up, substantially, the f raudulent conduct of the said co- 
defendant Mays, with the additional ground that the case was heard 
and tried before the day set for the hearing thereof , contrary to the 
law in such cases made and provided, and other grounds mentioned in 
said motion." It is also averred that the court had no jurisdiction 
of the parties or the subject-matter, and that the judgment was ren- 
dered therein "without the knowledge or consent of this petitioner, to 
his great surprise, injustice, and in utter bad faith of his codefend- 
ants, and especially of the said Mays, who, by this cunning scheme 
and f raudulent device, betrayed this petitioner into the hands of the 
enemy." There is no averment in the bill that there exists any ground 
for a new trial other than those presented to the law court in the mo- 
tion for a new trial, which that court denied. The bill and exhibits 
thereto disclose the fact that it is merely a renewal in a court of 
equity of the samé motion for a new trial that was denied by the law 
court which rendered the judgment. Not a single new ground for 
a new trial is set up in the bill, and it is not averred that any exists. 
The motion for a new trial was flled in a law court in apt time, and 
considered upon its merits and overruled by the court during the term 
at which it was flled. The grounds relied on for a new trial in the 
motion and the bill are such as may be embraced in a motion for a 
new trial under the Code of Practice in force in the Indian Territory. 
Mansf. Dig. § 5151. The suprême court of Arkansas, construihg this 
section of the Code, has said it does not divest courts of equity of 
their ancient and inhérent jurisdiction to relieve against fraud or 
mistake, and to grant new trials for thèse causes. Leigh v. Armor, 
35 Ark. 123. In Pomeroy's Equity Jurisprudence, it is said that the 
relief heretofore obtâined by a bill in equity for a new trial is, under 
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the modem Codes adopted by many of the states, now obtained "by 
nieansof a motion for a new trial, and the necessary occurrences for 
a resort to equity hâve been lessened. Equitable jurisdiction, how- 
ever, has not been abrogated, even in those states, and it is constantly 
invoked in the other commonwealths." 2 Pom. Eq. Jur. § 836. Later 
on in his treatise the learned author states the rule as to the effect 
of thèse statntory provisions relating to new trials on equity courts 
entertaîning snits therefor, more strongly. He says: 

"The original occasion for thls spécial jurisdiction [of courts of equity 
to grant nevr trials] has dlsapt)eared. In Ehgland, and In inost If not ail of 
the American states, either through statutes or ttirough judlcial action, the 
courts of law hâve acquired, and constantly exercise, fuU powers to grant 
uew trials whenever, from the \yrongful acts or omissions of the successfui 
party, or from accident or the^istake of the other party, or from error or 
misconduct of the judge or the JUry, there has been a fallure of justice. In 
other wprds, the powers of the law courts to set aside verdicts or judgments 
are so ample as to meet ail the requirements of equity and justice, and the 
spécial équitable jurisdiction with respect to thls matter has become obsolète 
in the Very large majorlty of the states, if not in ail of them." 3 Pom. Eq. 
Jur. §1365. 

Assuming, thîit under the Àrkansas Code, in force in the Indian 
TerHtory, the jurisdiction of a court. of pquity to grant new trials upon 
a, sufficiewt showing still exists, the question remains whether that ju- 
risàfctiopcaii be exercised in this case. WÏien a statute authorizes a 
motion tov a new trial to be made in the trial court, and enumerates 
causes therefor, and such a motion is flled in the law court, and heard 
on ifs merits, and denied, can the party fllipg the motion afterwards 
invoke îîie .aid of a court of equity to grant him a new trial for the 
very same causes that were held to be insufûcient by the law court? 
yVe are very clear that a bill in> equity for a new trial caunot be main- 
taihed in such a case. A court of equity possesses no ^ppellate or 
ijupçrvisory power over courts of .law. And it is well settled that 
5vhere a motion for a new trial has been niade in the trial court, and 
refused, it cannot be successfully renewed in the form of a bill in 
equity in a chancery court, on the same grounds. The law court had 
full jurisdiction of the subject-matter and the parties, and its judg- 
ment oyerruling the motion for a new triaJ is no more subject to re- 
view by a court of equity than is its judgment in any other case. In 
Simpson v. Hart, 1 Johns. Ch. 97, Chancellor Kent said that where 
courts of law and equity hâve concurrent jurisdiction over a question, 
and it receives a décision at law, equity can no more re-examine it 
than courts of law, in a similar case, could re-examine a decree in the 
court of chancery. In Matson v. Field, 10 Mo. 100, the court held that 
a court of equity will not interfère byinjunction to restrain a judg- 
ment at law for causes which, on a motion for a new trial at law,. 
bave been ii^ld insufScient. 

The conclusion reached on this point in the case makes it unneces- 
eary to consider any of th^ other questions discussed in the briefs of 
counsel, and particularly the question whether the bill states a case 
entitling the appellant to a new trial; that question having been 
determinedby tbe law court on the motion for a new triai flled la 
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that court, and the appellant's remedy for the correction of anj error 
in the ruling thereon being by appeal to the court exercising appel- 
late and supervisory jurisdiction over the court that denied the mo- 
tion. 

When the bill in this case was âled the court granted a temporary 
injunction against enforcing the judgment at law. This injunction 
was afterwards dissolved, and the bill dismissed, and a judgment ren- 
dered in favor of the appellees fo'r the damages sustained by reason of 
the issuance of the injunction. Much of the brief flled on behalf of 
the appellant is taken up with discussing the alleged error of the 
court below in rendering judgment for the damages on the dissolu- 
tion of the injunction, but this alleged error is not found in the as 
signment of errors, and cannot, therefore, be notîced. The only er 
rors assigned are (1) that the court erred in dissolving the injunction; 
and (2) that it erred in sustaining the demurrer to the bill. Thèse 
two assignments are, in effect, one. If the demurrer to the bill was 
pronerly sustained, the temporary injunction issued in the case was, 
of course, properly dissolyed. The decree of the United States court 
in the Indian Territory is affirmed. - 



MITGHELL v. NORTHERN PAC. R. CO. 

(Circuit Court, D. Minnesota, Fifth Division. October SI, 1895.> 

Mastbr and Servant— Eailboad Employés — Nkgliuence op Fellow Serv- 
ants. .■,■,. 

A car cleaner, while at work inside a coactt on a side track, waa.-iiïiBi'ed 
by another coach bèing kickéd against it at ah unusual àrid 'dàiigerous 
rate of speed. Eeld, that he was exposed to the hazards and dangers of 
railroading, and could recover under the doctrine laid down in Pear- 
son v. Railroad Co., 49 N. W. 302, 47 Minn. 9. 

This was an action by Charles Mitchell against the Northern Pa- 
cific Eailroad Company to recover damages for personal injuries. 

William B. Spencer, for plaintiff. 

J. H. Mitchell, J. L. Washburn, and J. C. Bullitt, for défendant 

NELSON, District Judge. By consent of parties, this case was 
submitted to a référée to report findings of fact and conclusions of 
law; and, upon confirmation thereof by thé court, judgment to be 
entered accordingly. The référée reported, in substance, that plain- 
tiff, on the 25th day of Pebruary, 1893, was employed as a car 
«leaner for défendant at Staples, Minn., and, while so engaged in- 
side a passenger coach on a side track, another coach was kickéd in 
against it at a dangerous and unusual rate ôf speed by a swîtçhing 
crew, consisting of a locomotive engineer, fireman, foreihan,. and 
Tielpers; that, by reason tliereof, plaintiff was injured, without nég- 
ligence on his part; and damages were awarded him in the sum of 
$1,500. 

Exceptions were flled to the report by defendant's counsel, and, 
upoo due considération of the case, I am of opinion that there is suf- 
îflcient évidence to warrant the findings of fact and conclusions of 
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law. arriveâ at by the référée, and the amount awarded is not ex- 
cessive, ri Tbe report of the référée is therefore conflrmed, and judg- 
ment will be entered accordingly. 

Thfe gênerai rule, in the absence of a controlling statute, is that 
an employé, in the performance of certain specifled dtities, assumes 
ail the : aatural and ocdinary risks and hazards incident thereto, 
and those aPising from the négligence or carelessness of his fellow 
servants ai'e no exception. Mitchell and those composing the switeh- 
ing crew were fellow servants, and defendanti would not be liable 
unlese plaintiff cornes within the provisions of the statute of Minne- 
sota modifying the common-law rule, which reads as follows: 

"Every rallroad corporation owning or operatlng a railroad in this state 
shall be liable for ail damages sustalned by any agent or servant tbereof , by 
reason of the négligence of any other agent or servant' tbereof, without con- 
tributory negligetiee on his part, when sustalned within this state." 

This, statute has been construed to apply, not to ail railroad em- 
ployés, but only to those exposed to and injured by the dangers pe- 
culiar to the use and opération of railroads. Pearson v, Eailroad 
Co., 49 N. W. 302, 47 Minn. 9, and cases cited. 

The question, then, is, does the plaintiff corne within this rule? 
It has been held that a car repairer or section man injured by the 
act of a fellow servant in carelessly and negligently running him 
down with a car can recover for such in jury, as being exposed to the 
hazards' and dangers incident to railroading; and I see no reason 
why this plaintilï, under the circumstances, was not exposed in like 
manner. I hold that the plaintiff is within the terms of the Minne- 
sota stattite, and therefore can recover in this action. 



ODD FELLOWS FRATEBNAL ACCIDENT ASS'N OF AMERICA v. 

BARL. 

(Circuit Court of Appeals, Seventh Circuit. October 16, 1S95.) 

NO. 215. 

Accident Insurance— Notice to Insurkr. 

The O., F. Ace. Ass'n Issued to one E. an "accident certificate," by 
• which ri àgreed to pay to him, or to a beneficiary, nàmed therein, cer- 
tain 'Suffis of moïiey as compensation for injuries 6t death resulting from 
bodily injury, effected throùgh external, violent, and accidentai means, 
: causing an exterçal visible; mark upon the body. It was provided that, 
for siieb injury, efCected dùring the Ufe of the certificate, which should 
Imniediateïy' disable E. from pursuing his occupation, a weekly Indem- 
nity should bfepaid, for certain specifled mutilations certain sums should 
, be paid, and, if death should resuit from such injuries alone, within 
90 days from: the date of the accident, $5,000 should be paid to the bene- 
; ficiàry. ' It was àlsp provided that written notice should be glven to 
the îristirër, wltliin lo daya of the daté of the accident and injury for 
Which cîaïaïéhoUld be made, stating the circumstances of the accident 
',> ■inàâ nô-ture ,of the Injury, that there should be n»' claim to indemnity 
for disability unless disability occurred within 30 days from the date of 
the accident, ,of which thç insurer should hâve had notice within the 10 
days,' n'dt' any claim to death benefits u,nless death resulted within 90 
days from the accident, ôf which accident the înstirer should hà\^e had 
noticewltbin 10 days. While the certiflcàte was in. force, E. Stepped on 
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a wire nail, Inflicting a small, but visible, wound inr hls foot. He con- 
tlnued to pursue hls occupation for 14 days, and was then taken 111 and 
dled from lockjaw resulting from the wound. No notice of the acci- 
dent was glven wlthin 10 days of the occurrence of the accident, but 
proofs of death were furnlshed In due time. Held, that the terms of 
the certiflcate dld not requlre notice to be given wlthin 10 days of the 
happening of an accident whlch dld not immediately disable E. from 
pursulng hls occupation, and did not, wlthin such 10 days, give rise to 
a claim for indemnity or death benefit, and that the beneficlary was en- 
titled to recover. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin, 

This was an action by Fanny K. Eajl against the Odd Fellows 
Fratemal Accident Association of America. The plaintiff recov- 
ered judgment in the circuit court. Défendant brings error. Af- 
flrmed. 

A. L. Sanborn, for plaintiff in error. 

A. R. Bushnell and F. W. Hall, for défendant in error. 

Before WOODS, JENKINS and SHOWALTEB, Circuit Judges. 

SHOWALTER, Circuit Judge, Plaintiff in error is an associa- 
tion of Odd Fellows, incorporated under the laws of Massachusetts, 
"for the purpose," as stated in its certiflcate of organization, "of ren- 
dering temporary aid and assistance to Odd Fellows holding cer- 
tiflcates of membership in this association in case of temporary or 
permanent disability resulting from accident, and rendering pe- 
cuniary aid and assistance to the widows, orphans, familles, and 
dependents of deceased Odd Fellows, members of said association, 
in case of death of said member from accident, or to their heirs and 
assigna." The scheme, in gênerai, is, Insurance by the association 
in favor of each member against specifled losses by personaJ injuries 
from accident. The contract of Insurance is called an accident cer- 
tiflcate. Any Odd Fellow over 21 and under 60 years of âge may 
take from the association such a certiflcate, and by so doing he be 
comes a member of the association. The fund for the payment of 
losses and expenses is made up of the certiflcate fées, certain re- 
curring dues, and assessments from time to time on the members. 

On July 23, 1892, Dr. D. G. Earl, a physician of Lake Mills, Jeffer- 
son county, Wis., became a certiflcate holder in said association. 
Défendant in error, Mrs. Fanny K. Earl, then the wife and now the 
widow of Dr. Earl, is named in the certiflcate as beneflciary; and 
said instrument contains a promise by the association to pay her a 
specifled sum of money in case of her husband's death as the resuit 
of accident. On August 4, 1892, Dr. Earl accidentally stepped on 
a wire nail, receiving therefrom a puncture in his foot The wound, 
though visible, was very slight. Dr. Earl kept on with his profes- 
sional work without any interruption whatever, for the 14 days im- 
mediately following the accident. He then became sick; and, as 
the resuit of such accident, died of lockjaw on the 27th day of said 
month. Proofs of loss were tendered by Mrs. Earl in due time, but 
thç association declined tô pay, insisting that a notice to the associa - 
v.70F.no.l— 2 
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tion 6f the accident within 10 days of the date thereof was à condi- 
tion précèdent to liability, and tliat such notice had not been given. 
Slie sned on the certificate, and recoTered judgment for $5,495.90 in 
the circuit court of the United States for the Western district of 
Wisconsin, and the association brings the record to this court by 
writ of error. 

The contract, or accident certiûcate, contains, as indicating the 
subject-matter thereof, the following provisions: 

"In considération of the warranties in ttie application for ttiis certificate, 
and the agreeilient on the part of the certificate holder to accept the condi- 
tions contained in this certificate as the basis of this contract, and in con- 
sidération of flve dollars pald by D. G. Earl, M. D., of Lake Mills, couuty 
of Jefferson, state of Wisconsin, occupation physician, the receipt whereof 
is hereby acknowledged, does hereby constitute the sald applicant a cer- 
tificate holder of said association, and agrée to pay to the said certificate 
holder, upon the following conditions, the following sums of money, viz.: 
The sum of twenty-five dollars per week, for a period not exceeding twenty- 
six consécutive weeks, as indemnity for loss of time resulting from bodily 
injury so effected duriug the life of this certificate through external, vio- 
lent, and accidentai means, which shall, independently of ail other causes, 
immediately and wholly disable him from transacting any and every kind 
of business pertaining to his occupation above stated." "The sum of twenty- 
five hundred dollars, in lieu of weekly beneflts, if the certificate holder shall 
lose a hand above the wrist, or foot above the ankle, as the resuit of acci- 
dent, such accident as is above set forth, during the life of this certificate." 
"The sum of flve thousand dollars, if the certificate holder shall lose botli 
hands above the wrist, both feet above the ankle, or one- hand and one 
foot as aforesaid, or both eyes, as the resuit of such accident as above set 
forth. And the said association agrée to pay to Mrs. Fanny K. Earl (wife), 
if llving, — if not, to the exécutons or admlnlstrators of sald mémber, in trust, 
however, for and to be f orthwlth pald over to his heirs at la w,— the sum 
of flve thousand dollars, if the death of the certificate holder shall resuit 
from such Injuries alone within ninety days from the date of said accident." 
"No indemnity or benefit shall be due or payable until ninety days after the 
receipt by thé said association of satisfactory proof of loss." "The associa- 
tion may cancel this certificate at any time by returnlng'to the certificate 
holder any and ail moneys pald by the certificate holder to the association, 
less a pro rata share for the time it has been in force." "The total liability 
of this association on this certificate shall not exceed in any event the prin- 
cipal sum Within mentioned. Therefore, In case of death daim, any sums 
previously pald as indemnity shall be deducted from sald principal sum." 
"This Insurance does not cover injuries of which there is no external visible 
mark upon the body." 

An accident within the purview of this certificate is a "bodily inju- 
ry effected * * ♦ through external, violent, and accidentai means," 
causing an "external visible mark upon the body." Such accident is 
not itself the subject of compensation. It must occasion in the cer- 
tificate holder încapacity to continue in the stated occupation, or 
resuit in the loss to him of hand, foot, eyes, or life. Thèse specified 
conséquences of the accident are the risks insured against. The 
certificate holder's incapacity to continue in his occupation must 
origimate contemporaneously with, and not after, the accident. 
Twenty-five dollars per week is to be paid pending such incapacity, 
but no longer in any event than 36 consécutive weeks. TJpon the loss 
of a hand or foot, or both hands, or both feet, or both eyes, the cer- 
tificate holder becomes entitled to $2,500 or $5,000, as the case may 
be; but his incapacity to continue in his occupation thereupon 
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ceases to be the subject of compensation, and the weekly payments, 
if any, to which he had previously become entitled, are reckoned as 
part of such flxed amount. In case death results, $5,000 is to be 
paid the beneficiary; but, as part of this, ail sums to which the cer- 
tifleate holder had previously becoine entitled are likewise reckoned. 
It nowhere appears in this certificate that there must hâve been the 
incapacity for business originating contemporaneously with the 
accident in order to make a claim for ultimate bodily hurt, or loss of 
life. A claim of either kind might arise at the time of, or within a 
few days af ter, the accident ; but the point to be noted is that, if the 
incapacity for business, as described, does not follow the accident 
immediately, or at once, no claim eau arise or exist in favor of the 
certificate holder till a specifled bodily disablement results, or in 
favor of the beneficiary till death results. The certificate contains 
the following provision: 

"Wrltten notice shall be given the sald association at Westiield, Mass., 
within ten days of the date of the accident and injury for which claim of 
indemnity or beneflt is made, with fuU particulars thereof, including a state- 
ment of the time, place, and cause of the accident, thè nature of the injury, 
and the full name aijd address of the insured and beneficiary, and unless 
such notice and statement is received as aforesaid, ail claim to indemnity 
or beneût under this certificate shall be forfeited to the association." 

The notice hère called for is plainly to be given when a claim for 
indemnity by the certificate holder, or of beneflt by the beneficiary, is 
extant. If the incapacity, contemporaneous in origin with the date 
of the accident, has resulted, or if the mutilation or death has taken 
place, within the 10 days, so that a claim for indemnity or benefit 
is outstanding, the 10 days' notice seems to be required. But we see 
in this language no express call for such a notice if no "claim of in- 
demnity or benefit" bethen made. If the words were : "Written no- 
tice shall be, or shall hâve been, given the said association at West- 
fleld, Mass., within ten days of the date of the accident and injury 
for which claim of indemnity or beneflt is made," etc., the question 
whether or not this défendant in errbr forfeited to the association the 
compensation to be paid her under this policy would arise. But 
Mrs. Earl made no claim for beneflt against the association when said 
10 days expired. Her case therefore does not, and the leamed coun- 
sel for plaintifE in error concède that it does not, fall within the pro- 
vision quoted. 

As has already been suggested, this contract does not provide In- 
surance against the accident itself, or the conséquences in gênerai of 
any accident. The compensation is to be given for specifled hurts 
or losses resulting from accident, as that word is deflned in the con- 
tract. The notice above called for must describe, not only the acci- 
dent, but "the nature of the injury" for which the compensation is 
sought. From the standpoint of Mrs. Earl, the injury was the loss 
of her hnsband by death. Such a notice as is described could not 
hâve been given in her case, since the injury insured against, and 
which constituted the subject of her "claim for beneflt," had not re- 
sulted when the 10-day period expired. Each of the two sentences 
which follow the paragraph last spoken of contains the words, "of 
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which accident the association shall hâve had notice within the teu 
days above tnéntioned of the happening thereof." Thèse sentences 
appear as Successive paragraphs in the certiflcate, àrid the second 
reads: 

"This certiflcate will not entitle the certiflcate holder, or any person In în- 
terest, to Indemnlty for dlsablllty of any klnd, unless the disability accrues 
wlthln thirty days from the date of the accident causlng such disability, of 
whleh accident this association shall hâve had notice within the ten days 
above mentioned of the happening thereof." 

The words, "disability of any kind," mean personal hurts, to wit, 
the loss of hand, or foot, or both hands, or both feet, or a hand and 
foot or both eyes. Said words do not refer to the incapacity for 
business specified as one of the losses insured against; for, by the ex- 
press tenus of the policy, that must begin at the time of the accident. 
The words, "of which accident this association shall hâve had notice 
within the ten days above mentioned of the happening thereof," ap- 
parently classify the disability or hurt which must accrue within the 
30 days, as distinguished from a similar disability or hurt which may 
occur, in the words of the third paragraph quoted from the certiflcate 
in this opinion, "during the lif e of this certiflcate." If incapacity for 
business resulted at once from the accident, whereby a claim arose, 
and the 10-days notice was given, and disablement in the way of mu- 
tilation afterwards resulted, such disablement, to be within the terms 
of the policy, must, by force of the paragraph last quoted, take place 
within 30 days from the date of the accident. More than this, as 
will be seen on reflection, said words dO not necessarily import. 

The other provision referred to, being the one on which plaintiff in 
error relies, is : 

"This certiflcate will not entitle the beneficiàry hereln named, or any party 
in Interest, to death beneflts unless death résulta from the accident within 
ninety days from the date of the accident, of which accident the associa- 
tion shall hâve had notice within the ten days above mentioned of the hap- 
pening thereof." 

This may be paraphrased as follows: 

"In the case of an accident, of which the association shall hâve had notice 
within the 10 days above mentioned of the happening thereof, this certifl- 
cate will not entitle the beneflciary herein named, or any party in interest, 
to death beneflts unless death resuit ninety days from the date of such 
accident.'* 

The words, "of which accident the association shall hâve had notice 
within the ten days above mentioned of the happening thereof" do 
not, as they stand, contain the sensé that the notice is part of the con- 
dition précèdent to liability expressed in said paragraph. They are 
not équivalent to "and unless the association shall hâve had notice of 
said accident within the ten days above mentioned of the happening 
thereof." Said words do not express an independent and further 
condition précèdent. They describe or identify the subject-matter of 
that condition which is expressed. The question is wbether, in view 
of the language of the certiflcate as alrêady given in this opinion, 
said words imply the notice as a furthet Condition. In favor of this 
implication it may be utgèd that, by a pribr provision, quoted above 
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from the con tract, there can be no liability for a loss of life in any 
case unless death resuit from the accident within 90 days thereof. 
Wherefore, the words in question add nothing to the contract, if not 
the further condition calling for the notice. On the other hand, and 
in this connection the scope of the insurance, the beneflt proposed in 
this certificate, is to be considered, for said words may be treated as 
merely intensive or precautionary, rather than be brought into con- 
flict with what is otherwise the plain sensé and purpose of the con- 
tract, by attributing to them a meaning which they do not necessarily 
contain. An accident by a means which is external, violent, and 
fortuitous, and which produces external, visible mark upon the body, 
may for a time utterly escape the attention, or even the knowledge, of 
the person affected, and yet resuit eventually in mutilation or death. 
In an accident of the kind which killed Dr. Earl, there may be, for a 
time, as in his case, nothing whatever to suggest the périls insured 
against, namely, mutilation or death, as possible results. Yet such 
accidents are within the scope of this policy. A requirement that 
notice of such an accident must be given within 10 days of its occur- 
rence would be rather a cancellation of the policy with respect to a 
risk distinctly specifled therein, than a rule of procédure to be fol- 
lowed by the certificate holder, — an extinguishment of the insurance, 
rather than a limitation upon the method of ascertaining the loss to 
be compensated. If such a requirement be not void for repugnancy, 
within the rule illustrated by In re State Fire Ins. Co., 32 Law J. Ch. 
.300, it is so far unreasonable that we cannot put it into the contract 
by implication. We cannot imply from the words in question a sig- 
niflcance which they do not express, when the efifect would be to an- 
nul part of the infeurance specifled in the certificate as the subject- 
matter thereof. 
The judgment is affirmed. 



DELA W ARE, L. & W. R. CO. v. ROALEFS. 
(Circuit Court of Appeals, Third Circuit. October 28, 1895.) 

No. 9. 

1. Hbarsat Evidence — Déclarations to Physician. 

In an action for Personal injuries, it appeared that a year after the 
accident, when plaintiff's condition had much Improved, and while un- 
der the care of another compétent physieian, he called on a physlcian 
of great réputation as a médical expert, made certain statements as to 
hls condition and symptoms, and requested an opinion and physical 
examination. This expert was produced on the trial, and hls évidence 
was roainly relied on by plalntlff on the question of hls Injuries. Held, 
that thèse eircumstances showed that plaintifC called on the expert phy- 
slcian metely to quallfy hlm to testify in his favor, and that hence hls 
statements to the latter wére inadmissible. 

3. Expert Opinion — Ehronbous Admission — Necessitt dp Charge. 

Plaintiff's déclarations to the physiclàn havlng been wrongly admitted, 
and tbe physieian havlng testified as to hls opinion as to plaintifC's con- 
dition and the future conséquences of the injurier, based on the déclara- 
tions ànd a physical exainination, It was èrror to refuse to charge that 
such opinion was to be disregarded by the jury unless ail the declara- 
.tlona.by, plalntlff to the physieian were proved to be true. 



22 FEDERAL EEPOBTEK, Vol. 70. 

In Error to the Circuit Court of the United States for fhe District 
cfi New Jersey. 

This was an action by Andrew Roalefs against the Delaware, 
Laclcawanna & Western Eailroad Company. There was a judgment 
for plaintiff, and défendant brings error. 

Jolin W. Cr'ggs, for plaintiff in error. 

Joseph Coult and James K Howell, for défendant in error, 

Before ACHESON and DALLAS, Circuit Judges, and BUTLER, 
District Judge. 

BUTLER, District Judge. The plaintiff sued to recover compen- 
sation for injuries sustained in an accident, while on the defendant's 
train. Liability was not denied, and the only contest was over the 
amount due. The plaintiff having called Dr, Hamilton (who had ex- 
amined him prpfessionally a year after the accident), aeked him to 
state the plaintifl's déclarations at the time, respecting his condition 
and symptoms past and présent, together with the witness' opinion 
based on thèse déclarations and his own personal observations. The 
défendant objecting, the court overruled the objection and noted an 
exception. The doctor proceeded to détail the déclaration, and his 
observations, and to state his opinion of the plaintiff's condition at 
the time, and the probable future conséquences of his injuries. 
After the testimony had closed the défendant requésted the court 
to charge: 

"(1) That the opinion of Dr. Hamilton being based upon the statements 
of the plaintiff, in connection with a physlcal examina tlon, It Is to be dls- 
regai-ded by the jury, unless ail the statements made to him by the plain- 
tiff are proven to hâve been true." 

This request the court refused. The admission ôf the testimony 
and the refusai to charge as desired are assigned as error. 

The déclarations of a patient to his physician respecting his con- 
dition and symptoms at the time of seeking médical, aid, are admissi- 
ble as évidence in his behalf, under a Well-settled exception to the 
rule excluding "hearsay." (They do not belong to the class of déc- 
larations and expressions admissible as res gestse, and should not 
be, as they sometimes are, confounded with them.) The exception 
originally rested on the ground flrst, that as the common law 
forbade parties testifying, the facts involved could not be proved 
in any other way, and second, that the patient's interest in the phy- 
sician's opinion precluded danger of falsehood. The modem prac- 
tice of admitting parties as witnesses has removed the flrst of thèse 
grounds ; but this is not considered a sufflcient reason for excluding 
the testimony. Railroad Co. v. Urlin, 158 U. S. 271 [15 Sup. Ct. 840]. 
To render it admissible, however, the plaintiff must establish the fact 
on which the exception rests — ^that is that the déclarations were 
made when seeking médical aid. Hère this fact is not proved. It 
appears simply that the plaintiff called on the doctor a year after 
the accident, when his condition had much improved, made the 
déclarations, and requésted an opinion based upon them and a 
physical examination. We think the inference is irrésistible that 
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he did not call to consult the doctor with a view to médical aid; 
but to employ and qualify him as an expert, to assist in maintain- 
ing the pending suit. The time at which and circumstances undev 
which, the call was made — the fact that he was under the care of an- 
other compétent physician, and that Dr. Hamilton, who has great 
réputation as a médical expert, was produced as such on the trial, 
and his testimony mainly relied upon in this respect — forbids any 
otlier conclusion. It follows that the testimony should hâve beeu 
excluded. Barber v. Mirriam, 11 Allen, 322; Railroad Co. v. Hunt- 
ley, 38 Mich. 537. Still the question arises was its admission preju- 
dicial to the défendant? A harmlesg error is not sufficient cause for 
reversai. The doctor's opinion might hâve been taken hypothetic- 
ally — based on his observations, and the facts embraced in the plain- 
tiff's statements. Whether the admission of such opinion should 
follow or précède proof of the supposed facts would hâve been mat- 
ter of discrétion; but until the facts were proved the opinion could 
not be considered ; and if its admission preceded the proof it should 
hâve been ruled ont if the proof did not follow. If therefore the 
court had charged the jury to disregard the opinion of Dr. Hamil- 
ton unless it found the plaintiff's déclarations proved, the error in 
admitting them would hâve been rendered harmless. Tliis the 
défendant requested the court to do. The request was, howfiver, 
refused. It is plain from what the court said that it proeeeded 
with the understanding that the déclarations must be proved to 
give /uM efFect to the opinion, but that some effect should be given to 
it thongh they were not so proA'ed; and that in the latter case the 
jury should détermine how much. The court said: 

"Now gentlemen, I feel it to be my duty to say to you that so far ^s those 
statements whieh the plaintiff made to the doctor at the time of the exami- 
nation, hâve been proved to you by the plaintiff on the stand; you wUl give 
them falr credence; you will give them full credence; they are entitled 
to full beliet. But If he Stated anythlng to Doctor Hamilton which he has 
not proved upon the stand, you will Instantly see that Doctor Hamllton's 
opinion may hâve been based upon some wrong theory. It is a question 
of évidence, gentlemen, and I must leave it to you. 

"I do not in tend to go over this évidence at ail. It is ail fresh in your 
mind. Did Mr. Roalefs make any statement to Doctor Hamilton, upon 
which Doctor Hamilton based his opinion, which he did not state hère upon 
the wltness stand? If he did, then Doctor Hamllton's opinion Is based upon 
statements that hâve not been proved to you, and therefore it could not 
hâve as much weight with you— ought not to hâve as much weight with 
you as if the opinion of Doctor Hamilton were based solely upon his own 
observation." 

In answer to the point requesting instruction to disregard the 
opinion if the déclarations were not found to be proved, the court 
said: 

"I décline to charge that, gentlemen. I hâve already charged you pretty 
fuUy upon that point; at least, as fuUy as I désire to. I simply say that the 
jury will give Doctor Hamllton's testimony such weight, as it is entitled to 
under the circumstances. If you are satisfied that Dr. Hamllton's opinion 
has been based upon perfectly true statements of the plaintiff, and the 
plaintiff has proved those facts before you, you will give it f ail weight. 
If, on the contrary, you think those statements hâve not been fuUy proved 
before you, bf course it will detract from the weight of Dr. Hamilton's opin- 
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ion, byeause, as I hâve already said to you, his opinion is based not only 
v(pon liis own examination, but also upon the statements made to Wm by 
the plalntitt." 

This was error, which instead of curing the injury inflicted by 
admitting the déclarations, tended to aggravate it. The opinion 
of the doctor is indivisible; it must be accepted or rejected as a 
whole; there is nothing to indicate how much it resta on the déclara- 
tions, and how much on personal observation. The jury should not 
hâve been allowed to guess what it would hâve been in the absence 
of the déclarations, or any part of them, and to estimate its value 
accordingly. Yet the effect of the charge was we think to do this. 
We do not suppose the court intended it, but that it is the resuit 
of inadvertence, such as might readily occur in the haste of trial. 
It was, however, none the less misleading; and the judgment must 
therefore be reversed. 



KANSAS & A. V. RY. CO. v. DÏB et al. 

(Circuit Court of Appeals, Eightli Circuit. Septetober 16, 1895.) 

No. 558. 

1. Pkactice on Appbal — Objection not Raised Below. 

Wliere it clearly appears from a record on appeal tliat the case was 
tried in tlie lower court upon the theory that ail the averments of the 
eomplaint were put in issue by the answer, and the testimony was intro- 
duced and instructions given on that theory, without objection from 
either side, the plaintifC will not be permitted to question the sufflciency 
of the déniais of the answer in the appellate court. 

a. Railwat Companies— Eules for Employés— Conteibutoby Négligence. 
The rules of the K. Ry. Co. provided, among other tliings regarding 
the duties of section foremen, that they should "carefuUy flag their truck 
and hand cars against spécial and extra trains or engines, which may be 
run at any time," and that "spécial care must be taken In runnlng hand 
cars and tniek cars on ail sections of the road, where, by reason of 
fogs, Sharp curves, or other circumstances, risk or danger is involved," 
and that hand cars "must always be protected by a flag when a clear 
track cannot be seen for a safe distance." Q., a section foreman in the 
employ of the K. Ry. Co., while riding on a hand car, approached a 
high bridge, at the further end of which was a sharp curve; the track 
near the curve, which ran on a down grade, bèing also concealed by tim- 
ber, and a high wind blowing at the time in the direction which would 
carry away the sound of a whistle at the curve. Q. dld not flag his 
hand car for a spécial train, nor take ahy spécial care on account of the 
Sharp curve or other dangerous circumstances, except to stop and listen 
before enterlng on the bridge. The hand car was struck by a spécial 
train, and Q. was killed. Hdd, that the rules above stated were reasona- 
ble, and that Q.'s disregard of them constltuted such négligence on his 
part, oontributlng to the accident, as to bar any rebovery against the rail- 
way Company by his représentatives. 

In Error to the United States Court in the Indian Territory. 

This was an action by Anna J. Dye, Edgar Dye (her husband), 
Sarah E. Quilliam, Robert Quilliam, David P. Quilliam, Eulie Myrtle 
Qmlliam,and John T. Quilliam (the lastiour being minors,who sue by 
their next friend, Sarah E. Quilliam) against the Kansas & Arkansas 
Valley Eailway Company for damages for causing the death of one 
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William J. Quilliam. The plaîntiffs recoverèd judgment in the cir- 
cuit court. Défendant brings error. Reversed. 

William J. Quilliam was a section foreman on the railroad of the Kansas 
& Arkansas Valley Railway Company, the plaintifE In error; and, while go- 
ing to his work on a hand car, he was killed by a collision between the hand 
car and a freight train. The défendants in error, who are the widow and 
heirs of Quilliam, brought this suit against the railway Company to recover 
damages for his death, upon the ground that he was killed through the nég- 
ligence of the railway company. The allégations of the complaint upon tfie 
subject of the defehdant'^ négligence are as follows: "Said plaintifCs allège 
that it was the duty of the défendant to use ordinary diligence, care, and 
sklU to provide and maintain a safe place foi said section foreman to work, 
and to regulate the time of the running of its trains; to notify its serrants 
of any change In the sehédules, and of the tlme of any extra or spécial 
trains; to seasonâbly blow the whistle when approaching bridges and sta- 
tions; to keep a sharp lookout for its servants who are engaged in repair- 
ing the track; to approaeh bridges and curves with moderate speed; to 
manage and conduct its trains and englues in such way as not to expose 
the life and lln^bs of its said employés to danger. But said plaintifCs allège 
that, in violation of Its said dutles, the said défendant wholly neglected to 
use such diligence, caré, and skill in each and ail the above-named particu- 
lars, and wholly failed to perform said duties in any way, except neglt- 
gently and improperly, and by such négligence caused the death of said 
William J. Quilliam, in the manner aforeSaid." The answer of the défend- 
ant denied négligence on the part of the railway company, and averred that 
Quilliâm's death was caused by his own négligence, and that, if his death 
was not the resuit of his own négligence, It resulted from the négligence of 
his fellow servants. The controlllng facts In the case, about which there 
is no conflict In the évidence and no controversy, are that about 1 o'cloek 
p. m. on the 6th day of October, 1891, Quilliam as section foreman, with a 
créw of three men, started from the section house, on a hand car, to go to 
thelr place of work. The four men stood up to work the lever, Quilliam 
and McKnight in front. The hand car was going east at a good speed, on a 
down grade. The men were faced in the direction the car was going. 
There was a strong wind blowlng from the west. The car had to cross a 
bridge and trestle about 330 feet long and 15 or 20 feet high, a part of whlch 
had framework over it The approaeh to this bridge from the east is on a 
down grade, and at the east end of the bridge the track curves sharply. 
At the tlme of this accident there was timber at the east end of the bridge, 
withlû 20 feet of the track, on both sides, and extending along thé track 
for some distance. The curve In the track, and this timber, prevented one 
on the west end of the bridge from seelng an approaching train coming from 
the east until it had come around the curve and was on or near the east 
end of the bridge; and the engineer on a train going west could not see a 
hand car on the track, coming east, more than about 20 car lengths. When 
about 30 yards from the bridge, Quilliam stopped the hand car to listen for 
an approaching train, and, not seeing or hearing any train, proceeded on his 
way with the hand car. When the car had reached the center of the bridge, 
the men on It saw a freight train come around the curve at the east end of 
the bridge, at the distance of about two telegraph pôles from the hand car. 
At about the same time the engineer on the freight train saw the hand car. 
The proper signais were Instantly given, and every effort made to stop both 
the hand car and the freight train, to prevent a collision; butinspiteof thèse 
efforts the hand car and the train came in collision on the bridge, and Quil- 
liam, who remained on the hand car, trying to stop it, was instantly killed. 
The freight train was an extra, drawing 20 cars,— 8 loads and 12 emptles,— 
and was running at the rate of 16 miles an hour, on a down grade. The 
engineer whistled for the curve at the bridge, one-quarter of a mile from 
it; but the whistle was not heard by the men on the hand car, probably 
on account of the strong wlnd from the west. The foUowing rules of the 
company were in force at the time: "See. 38. Duties of Bridge and Track 
Mén. Eule 1. Bridge foremen and section foremen are required to hâve 
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wlth ,tlieti^ atall tlmes, when pn duty, a^copy pf the time «ajr^s of the divi- 
sion 6t district on whlch they are empl6yéd> They niust àvold obstrùctlng 
the free passage of trains or englnes iS'lth their wbrk In ail possible Cases. 
They must;a^,all timescarry reliable watches, and daily conjpare thelr tlnie 
with the standard clocks, o?" with the tlmie o( passenger or local f reight con^ 
ductors. Ruie 2. Section fqremen and bridge foremen must at ail tlmes 
carefnlly proteet their work with proper signais. They must also caref ully 
flag their truck and hand car against spécial and extra, trains or englnes, 
which m^y be run at any, time, day or night, without previous notice to 
them. Thpy must also comply with ail gênerai and spécial rules that apply 
to them or their work. Kule 3. Spécial care must be taken in running hand 
cars and truck cars on ail sections of the road where, by reason of fogs, 
Sharp curyes, or other clrcumstances, risk or danger is involved. Thèse 
cars must always be protected by a flag, when a clear track cannot be seen 
tf>r a safe distance." Quilliam, as section foreman in control of the hand 
car on the day of the accident, did not observe any of the requlrements of 
thèse ruleis. The défendant gave Quilliam no notice of the approach of the 
extra frelght train. There was a trial which resulted in a verdict and 
judgment for the plaintifCs, and the défendant sued out this writ of error. 

Greorge E. Dodge and B. S. Johnson flled brief for plaintiff in error. 
William M. Oravens, George A. Grâce, Thomas S. Osborne, and 
Thomas Boles flled brief for défendants in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

: GALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The défendants in error contend that the answer does not specific- 
ally deny the averment in the complaint that it was the duty of the 
défendant "to notify its servants of any change in the schedules, and 
of the time of any extra or spécial trains," and that, therefore, this 
averment of the complaint, under the raie of code pleading in force 
in the Indian Territory, stands admitted. This averment is not spe- 
cifically denied by the answer. But it is apparent from the record 
that the case was tried in the lower court upon the assumption that 
every averment of the complaint imputing négligence to the défend- 
ant was properly put in issue by the answer. No contention to the 
contrary was made in the lower court. It is quite obvions that if 
the plaintiffs, at the trial, had set up this claim, the défendant would 
hâve instantly silenced it by an amendment of its answer. Where it 
clearly appears from the record that the case was tried in the lower 
court upon the theory that ail the averments of the complaint were 
put in issue by the answer, and the testimony was introduced and the 
instructions given on that theory, without objections from either side, 
the plaintiff will not be permitted to question the sufiflciency of the 
déniais of the answer in the appellate court. Parties on appeal must 
abide by the théories adopted by them in the trial court. They wiil 
not be allowed to change their base in the appellate court. The 
pleadings will be treated on appeal as the parties elected to treat 
them in the trial court. Elliott, App. Proc. §§ 481, 490, 494; Daniels 
V. Brodie, 54 Ark. 216, 15 S. W. 467. 

At the close of the whole évidence the court was asked to direct 
the jury to return a verdict for the défendant, and the refusai to 
grant this request is the first assignment of error. This request 
sometimes has the effect of raising for the considération of the ap- 
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pellate court a pure question of law, rather than any question of fact, 
and tiiat is its effect in this case. It is obvions that there can be no 
recovery in tliis case if the rules of the défendant company relating 
to the duties of section foremen and tlie mode of running hand cars 
are reasonable, and obligatory on the section foremen. Thèse are 
questions of law, and not of fact. By thèse rules the section foremen 
are required to "carefully flag their truck and hand cars against spé- 
cial and extra trains or englues, which may be run at any time, day or 
night, without previous notice to them." They are further told that 
"spécial care must be taken in running hand cars and truck cars on 
ail sections of the road where, by reason of fogs, sharp curves, or 
other circumstances, risk or danger is involved." And the last re- 
quirement of the rule, which is addressed specially to section fore- 
men, and relates to the use of hand cars, is peremptory and absolute, 
— that "thèse cars must always be protected by a flag when a clear 
track cannot be seen for a safe distance." Thèse rules are reasona- 
ble. They are founded on the expérience and observation of those 
who hâve had the management and opération of railroads in this coun- 
try from their création down to the présent time. They are essen- 
tial for the protection and saf ety, not only of the property of the com- 
pany, but of passengers, and of the employés of the company, — ^more 
especially of section foremen and their men, whose duties require of 
them the use of hand cars. They are designed, also, to prevent de- 
lay and obstruction in the running of trains, and at the same time se- 
cure the utmost safety to the sectionmen, compatible with their em- 
ployment. The usual and necessary risks and dangers incident to 
their employment, they assume. On the question of the risks as- 
sumed by sectionmen and other laborers, the suprême court of the 
United States, in a late case, rêver sing a judgment rendered on the 
«ircuit by the writer of this opinion, say: 

"As a laborer iipon a railroad track, elther in switching trains or repair- 
ing the track, is constantly exposed to the danger of passing trains, and 
bound to looli ont for them, any négligence in the management of sueli 
trains is a risli which may or should be contemplated by him in eutering up- 
on the service of the company." Railroad Co. v. Hambly, 154 XJ. S. 349, 
357, 14 Sup. et. 983. 

Thèse rules are not incapable of observance; and obédience to them 
imposes no unnecessary hardship or burden on section foremen or 
their men, while it protects them from in jury. The time of the men, 
required to comply with thèse rules, is the company's. No loss of 
wages ensues, no matter how much time is taken up in the observance 
«f the rules. It is no loss or hardship, therefore, to the sectionmen, 
to require them to obey rules made, in a great measure, for their own 
protection. So necessary and reasonable are thèse rules that it 
would be négligence in law for a railroad company to operate its 
trains without adopting them, or rules of similar import. We do 
not think thèse rules tend to impair the safety of employés, as counsel 
for the défendants in error contends. Unquestionably, if they did, 
they would be void, and their adoption by the company an act of 
criminal négligence. Quilliam did not, on the occasion of this acci- 
dent, comply with thèse rules. He did not flag his hand car "against 



"28 FEDERAL REPORTEE, vol. 70. 

spécial and extra trains," as the rule required him to do. "Sharp 
curves and other circumstances" made the running of the hand car at 
the point where the accident occurred extremely danger ous, and no 
"spécial care" or précaution was taken to avert the danger, other than 
to stop the hand car and listen for a coming train. Tlie sharp curve 
in the track at the east end of the bridge, and the timber on either 
side of the track, made it impossible to see an approaching train for 
a safe distance, and the rule is explicit that "thèse cars [hand cars] 
must always be protected by à flag when a clear track cannot be seen 
for a safe distance." The conditions existing at the time and place 
of the accident, ail of which were known to the men on the hand car, 
called for the exercise of the greatest caution, and the strictest ob- 
servance of the rules applicable to dangerous conditions. The situa- 
tion was rendered extrahazardous by the existence of the following, 
among other conditions: There was a long, high bridge and trestle 
to be crossed by the hand car. There was a sharp curve at the end 
of the bridge, which, with the timber on either side of the track, ef- 
fectually obscured the view of a coming train before it reached the 
east end of the bridge. A coming train would be running on a down 
grade as it approached the bridge, and the whistle and noise of a 
coming train would be wafted away f rom the men on the hand car 
by the stiff wind blowing in the opposite direction to that in which 
the train was coming. It would be difiScult to conceive of the prés- 
ence of conditions demanding a stricter observance of rules, and the 
exercise of greater caution. It was a place that required of the men 
on the hand car the use of every reasonable safeguard against such 
accidents as that which oocurred. There is no prêteuse that the re- 
quirements of the rules were observed by the section foreman in 
charge of the hand car. It is indisputable that their nonobservance 
contributed to, if it did not occasion, the accident; and, even if the 
défendant was guilty of négligence, — a question upon which it is not 
necessary we should express an opinion, — the section foreman was 
clearly guilty of contributory négligence, which precludes a recovery 
in this case, and the court below should hâve so told the jury. Oison 
V. Kailway Co., 38 Minn. 117, 35 N. W. 86G; Eailroad Co. v. Reesman, 
19 U. S. App. 596, 9 G. G. A. 20, and 60 Fed. 370; Beech, Contrib. 
Neg. § 141. 

The conclusion reached on the first assignment of error renders it 
unneeessary to consider any of the others. The judgment of the 
United States court in the Indian Territory is reversed, and the case 
remanded for a new trial. 



KANSAS & A. V. RY. CO. v. WATERS. 

(Circuit Court of Appeals, Éighth Circuit. September 16, 1895.) 

No. 559. 

Fbllow Servants— Fohbman and Section Ckew on Eailroad. 

Tlie foreman of a section crew at worlc upon a section of a railroad 
traclj is a fellow servant of a member of such section crew, and tfie 
latter cannot recover for an injury sufCered in an accident which waa 
caused in part by the contributory négligence of such foreman. 
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In Error to the United States Court in the Inidian Temtory. 

This was an action by Charles Waters against the Kansas & Ar- 
kansas Valley Railway Company, for personal injuries. The plain- 
tiff recovered judgment in the circuit court. Défendant brings error. 
Reversed. 

George E. Dodge and B. S. Johnson âled brief for plaintifl in error. 
William M. Oravens, George A. Grâce, Thomas S. Osborne, and 
Thomas Boles filed brief for défendant in error. 

Before CALDWELL, SANBOEN, and THATER, Circuit Judges. 

CALDWELL, Circuit Judge. For a f ull statement of the accident 
which gave rise to this suit, see opinion in case of Railway Co. v. 
Dye (No. 558, at the présent term) 70 Fed. 24 The défendant in 
error, Charles Waters, was one of the section crew of which Quilliam 
was foreman, and was on the hand car, and was injured in the col- 
lision between the hand car and the freight train which resulted in 
the death of Quilliam. We hâve just decided, in the case of Railway 
Co. V. Dye, that no recovery could be had for the death of Quilliam, 
on the ground that the accident was brought about, in whole or in 
part, by his négligence. According to the latest judgments of the 
suprême court of the United States, Quilliam and Waters were fel- 
low servants ; and the latter, theref ore, cannot recover for injuries 
which resulted from the négligence of the section foreman. Eailroad 
Co. V. Baugh, 149 U. S. 368, 18 Sup. Ct. 914; Railroad Co. v. Hambly, 
154 U. S. 349, 14 Sup. Ct. 983. The judgment of the United States 
court in the Indian Territory is reversed, with instructions to grant 
a new trial. 



BEIGGS V. TOWN OF PHELPS. 

(Circuit Court, N. D. New York. October 18, 1895.) 

No. 3,076. 
BoNA Fjdb Pukchasek. 

One B., a brother of plaintiff, and a lawyer, residlng near the town of 
P., New York, held several bonds of the town of an issue which had 
been adjudged invalld some time before. Through the agency of plain- 
tlff, who was a farmer residing in Vermont, B. borrowed Jfl,200 from one 
C, a neighbor of plaintiff, and deposited three of the bonds as collatéral. 
Afterwards plaintiff took up B.'s notes, and reeeived such collatéral, and 
also bought more of the bonds from B., paying par, or nearly par, there- 
for. There were no overdue coupons on the bonds when sent to plain- 
tifiC, and for some time interest was paid, apparently by the town. 
Plaintiff and C, who were both men of unimpeaehed character, swore 
that they had no knowledge of any inflrmity in the bonds. Held, that 
plaintiff was a bona fide holder of the bonds, and entitled to reeover 
from the town the amount of the overdue coupons held by him. 

This was an action by Orville H. Briggs against the town of Phelps, 
N. Y., upon coupons of bonds issued by the town. The case was 
tried by the court without a jury. 

S. D. Bentley, for plaintiff. 

James C. Smith and Thomas H. Bennettj for défendant. 
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COXE, District Judge. This action is to recover upon 170 cou- 
pons of the bonds of lie défendant purporting to be issued in aid 
of the Sodus Point & Southern Railroad. There is but one question 
in controversy, viz.: Is the plaintiff a bona fide holder? The bonds 
in question were delivered by the town commissioners to the railroad 
Company on the lOth of October, 1870. On the 2d of January, 1871, 
the suprême court of New York, upon proceedings commenced in 
July, 1870, rendered a décision invalidating the bonds. This judgment 
was, on the 26th of June, 1871, afûrmed by the court of appeals. 
The railroad company retained the bonds until February 12, 1872, 
when they were delivered to Charles J. Pusey, the contractor who 
was building the road. Concededly neither Pusey nor the railroad 
company was a bona fide holder. The plaintiff's title runs through 
Pusey, Connett, Seaman and James E. Briggs, a brother of the plain- 
tiff. , 

It appears from the testimony, oflered on behalf of the plaintiff, that 
in February, 1877, James E. Briggs received the bonds in suit from 
Seaman. In the same year, and prior to April, through the agency 
of the plaintiff, he borrowed |1,150 or $1,200 of Ruell Oovell, of Ver- 
mont, for which he gave Covell his two notes of $600 each and placed 
in his hands, as collatéral security, three of the bonds in question. 
During the succeeding year the plaintiff became the owner of the 
bonds by purchasing two of his brother James and by taking up his 
brother's notes in Covell's hands. The bonds were paid for partly 
in cash and partly by transferring to James, pursuant to a family 
settlement, certain notes of a younger brother which were held by 
the plaintiff, It is not deemed necessary to disçuss the history of 
thèse bonds prior to their transfer to Covell and the plaintiff, for the 
reason that they must be regarded as bona flde holders. The considér- 
ations which induce the court to reach this conclusion may be briefly 
summarized as follows: 

First. There is nothing inherently suspicions or improbable in the 
transfer to Covell and the plaintiff. It is not the case of an astute 
and resourceful banker attempting to pose as the bona flde holder 
of $75,000 of invalid bonds whioh were discredited by $26,000 of dis- 
honored coupons being attached thereto at the time of purchase. 
Lytle V. Lansing, 147 U. S. 59, 13 Sup. Ct. 254. The entire trans- 
action, so far as the two Vermonters is concerned, was reasonable, 
natural and in no way ont of the ordinary course of dealing. 

Second. That Covell actually advanced $1,150 is beyond dispute, 
and the testimony is clear and uncontradicted that the plaintiff paid 
par, or nearly par, for the bonds. The court must permit suspicion 
of the vaguest kind to usurp the place of proof in order to reach the 
conclusion that the transaction with Oovell and the plaintiff was a 
mère fiction. If they had knowledge of the invalidity of the bonds 
it is hardly conceivable that thèse hard-flsted farmers would hâve 
risked their savings in the venture. They were, then, upon the un- 
contradicted évidence, holders for value. 

Third. It is not pretended that at the time Covell received the 
bonds as security for the $1,200 loan he had knowledge of any in- 
flrmity in the bonds. He was, then, at this time not only a holder 
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for value, but a holder without notice; in sliort, a bona fide holder. 
Sayles v. Garrett, 110 U. 8. 288, 4 Sup. Ct. 90, There is some tes- 
ttmony to show that while Covell still retained possession of the 
bonds he and the plaintiff had notice that there waa to be a contest 
regarding them. Without considering the efifect which this notice 
would hâve upon the bona fides of the transaction, if given in the 
circumstances suggested by the défendant, it is enough to say that 
the great prépondérance of évidence is to the efifect that when the 
notice was given, in the summer or autumn of 1882, the plaintiff was, 
and for some time had been, the légal owner of the bonds. 

Fourth. Oovell and the plaintiff were farmers in Vennont. The 
latter had at one time taught school and was a soldier in the war of 
the Rébellion. They had prospered in a s;inall way and were men 
of truth and honor. There is absolutely nothing in their former 
lives, 80 far as disclosed by the record, to indicate that they would 
enter into a conspiracy to defraud the défendant and support it by 
déception and perjury. 

Fifth. The plaintiff's brother who sent him the bonds was a lawyer 
living in the immédiate vicinity of the town of Phelps. Presum- 
ably he had cognizance of ail the facts. What more natural than 
that the plaintiff, a farmer, living in another state, hundreds of miles 
from the scène of bonding, and having no knowledge of the facts, 
should rely upon the judgment of his brother who, by profession and 
résidence, was well qualified to express an opinion on both the law 
and the facts? 

Sixth. There were no overdue coupons on the bonds or anything 
about them to excite suspicion or inquiry. For some time after they 
were sent to the plaintiff the interest was paid in circumstances 
which might well hâve led him to believe that it was paid by the 
town. 

Seventh. Ail of the parties to the transfer are men of standing and 
character, They ail swear to a state of facts which demonstrate 
the good faith of the transaction. There is no reason for disbeliev- 
ing them. The plaintiff bas sworn that he had no knowledge of any 
defect in or défense to the bonds and that when he took them he 
"believed them to be valid and as good as so much gold." There is 
nothing in the record to justify the court in pronouncing this testi- 
mony false. 

Thèse reasons might be elaborated still further and others stated, 
but it is not necessary, The court does not overlook the various 
facts and presumptions of which the défendant predicates its attack 
on the plaintiff's good faith. It is sufficient that in order to find 
with the défendant the court must disregard undisputed testimony 
and erect in its place a fabric based largely on inference and sus- 
picion. 

No part of the cause of action is barred by thé statute of limita? 
tions. A coupon partakes of the nature of the bond to which it was 
attached and is not outlawed until the bond itself is outlawed. Lex- 
ington V. Butler, 14 Wall. 282, 296. 

The plaintiff is entitled to judgment of $2,975 with interest and 
oosts. 



82 ntDBBAL EEPOETEB, vol. 70. 

ST. LOUIS TRUST CO. et al. v. RILEY. 

(Circuit Court of Appeals, Elghth Circuit September 30, 1895.) 

No. 607. 

Strbbt Railwats— Mortgage FoRBCLOstJHES AND Rbceivers— Pkioeities— 
Damiases fok Négligence. 

A claim for damages (or personal Injuries, caused by the négligence 
of a street-railway company five months bef ore the appointment of ». 
recelver in mortgage foreelosure proeeedings, is not entitled to priorfty 
of payment over the mortgage debt ont of the earnlngs accruing during 
the receivership. Such a claim is not based upon any considérations 
inuring to the benefit pf the mortgage security, or tending to keep the 
roàd a going concern. 

Appeal from the Circuit Court of the United States for the East» 
ern District of Arkansas. 

This was an intervening pétition, flled by W. H. H. Riley, by his 
next friend, C. C. Eiley, in the Consolidated suit of the St. Louis Trust 
Company against the Capital Street-Eailway Company, and the 
Atlantic Trust Company against the City Electric Street-Railway 
Company, to procure payment out of the earnings of the défendant 
railway companies of a judgment in the sum of $5,000, recovered 
against them in an action for personal injuries. The court below 
beld that this claim was entitled to be preferred in payment from the 
earnings of the property over the lien of the mortgage debt. The 
two trust companies and the receivers of the roads, S. W. Pordyce 
and Allen N. Johnson, thereupon appealed to this court. 

U. M. Rose, W. E. Hemingway, and G. B. Rose, flled brief for ap- 
pellants. 
William G. Whipple, flled brief for appellee. 

Before CALDWELL, SANBORN, and THAYEB, Circuit Judges. 

SANBORN, Circuit Judge. Is a claim for damages caused by 
the négligence of a street-railway company, a mortgagor, flve months 
before a receiver was appointed in a suit to foreclose a mortgage 
upon its property and income, entitled to be preferred to the mort- 
gage debt in payment out of the earnings of the railroad during the 
receivership? This is the question presented in this case. It 
arises in this way. The Capital Street-Bailway Company, a corpo- 
ration, which owned and operated a street railway in Little Rock, 
in the state of Arkansas, mortgaged its property, franchises, and in- 
come on April 2, 1890, to secure the payment of certain bonds it 
issued. On April 1, 1893, it made default in the payment of interest 
on thèse bonds, and on April 19, 1893, upon a proper bill for the fore- 
elosure of the mortgage, a receiver of its property and income was 
appointed by the court below, and that court subsequently appointed 
a coreceiver. This corporation had, on March 3, 1891, leased its 
railroad to the City Electric Street-Railway Company, a corporation, 
which thereafter operated the railway under the lease. On De- 
cember 1, 1891, the latter company mortgaged its property, fran-' 
chises, and income to secure the payment of certain bonds which it' 



ST. LOprS TRUSS^.ÇO.iO. .BIIyEY... 33, 

issued. On June 1, 1893, it made default in the payment of interest 
on thèse bonds, and on a Mil for the foreclosnre of this mortgage 
the same court directed tlie receivers of tiiè Capital Street-Kaîlway 
Company to hold the property and income of the eïectric conipany 
under this bill. In December, 1892, |9,000 was paid by the eïectric 
railway conipany on the interest secured by its mortgage. On Oc- 
tober 31, 1892, W. H. H. Eiley, the appellee, was injnred by the négli- 
gence of a motorman of the eïectric company in operating his, car, 
and on June 19, 1894, he recovered a judgment for |5,000 on account 
of this négligence against both thèse corporiations. On an inter^ 
vening pétition in the forèclosure suits, and upon the answers of 
the mortgagees, which disclosed the foregoing facts, the court 
below held that the claim of the appellee upon the earnings of the 
property of the' railway compahies during the receivership was sd- 
perior to thât of the mortgagees, and ordered the receivers to pay 
it in préférence to the mortgage debts. This décision and ôrder* are 
assigned as error. . , 

The proposition that the négligence of a mortgagor may create a 
claim, and secure that claim by âïi équitable right to its property 
and income superior to the lien of a mortgage of the samè property 
and income which it made and recorded years before, is not without 
interest to those who are accustomed to uphold the obligations of 
contracta and the validlty ôf contract rights. The counsel for the 
appellee argnies that daniages for the négligence of a railroad Com- 
pany are necessary expenses of the opération of its railroad, and 
rests his proposition chiefly upon the f ollowing décisions of the su- 
prême court, and particularly upon this quotation from thé opinion 
delivered by Chief Justice Waite in Fosdick v. Schall, 99 U. S. 235, 
252, 253: 

"When [railroad] companles become pecuniarily embarrassed, it f requent- 
ly happens tliat debts for labor, supplies, equipinent, and iaiprovements are 
permitted to accumulate, in order that bonded interest may be paid, and a 
dlsastrous foreclosnre postponed, if not altogether avoided. In this way 
the dally and monthly earnings, whieh ordinarily should go to pay the dâily 
and monthly expenses, are kept froiu them to whom in equity they belong, 
and used to pay the mortgage debt. The income ont of which the mort- 
gage is to be paid is the net income obtained by deducting from the gross 
earnings what is required for necessary operating and managing expenses, 
proper equipment, and useful improyements. Bvery railroad mortgagee, 
in accepting his security, impliedly agrées that the current debts, made in 
the ordinary course of business, shall be paid from the current receipts, 
before he has any claim upon the income. If, for the convenience of the 
moment, something is taken from what may not improperly be called the 
current debt fund, and put into that which belongs to the mortgage cred- 
Itors, it certalnly. is not inéquitable for the court, when asked by the mort- 
gagees to take possession of the income and hold it for their beneflt, to re- 
quire as a condition of such an order that what is due from the earnings 
to the current debt shall be paid by the court from the future current re- 
ceipts, before anything derived from that source goes to the mortgagees. 
In this way it will only do what, if a receiver should not be appointed, tho 
company ought itself to do. For, even though the mortgage may, in terms, 
give a lien upon the profits and income, until possession of the mortgaged 
premises is actually taken, or something équivalent done, the whole earnitigs 
belong to the company, and are subject to its eontrol. * * * We thihk 
aiso, that if no such order is made when the receiver is appointed, and it 
v.70F.no.l— 3 
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appearB in the progress lOf :the causé thati bonded Interest has been paid, 
additional équipaient provided, or la8tlng,and valuable improvements made 
out of earnings, whlch ought in equlty to hâve been employed to keep down 
debts for labor, svfpplies, and the like, It is withln the power of the court 
td ùse'the incordè' of the receivership to discharge obligations, which, but 
for the idlTerslon of funds, wonld hâve been paid in the ordinary course of 
business. TWs, çot because the creditors, to whom such debts are due, 
hâve in law a lien upon the mortgaged property or the income, but because, 
in a sensé, the offlCers of the company are trustées of the earnings for the 
benefit of the différent classes of creditors and the stockholders; and if 
they give to onei class of . creditors that which properly belongs to another 
the court may, upon an adjustipent of the accçunts, so use the income which 
cornes into Its own hands as, if practicable, to restore the parties to their 
original équitable rights." 

It is an interesting fact that thèse remarks of Chief Justice Waite, 
upon which courts are constantly urged to base orders for the 
préférence of unseeured to secured creditors in the distribution of 
the incomes earned during receiverships, and of the proceeds of f ore- 
closure sales, did not lead to the préférence of any such claim in that 
case. The décision in Fosdick v. Schall was that a claim of the 
vendor of cars, which had subsequently reclaimed them under its 
contract, for their rent for six months immediately prior to the re- 
ceivership, which was by the contract to be paid as a part of the 
purchase price of the cars, had no équitable claim upon the proceeds 
of the mortgaged property superior to that of the mortgage bond- 
holders, and the decree of the circuit court which gave it such a 
préférence was reversed. Page 255. 

In Fosdick v. Car Co., Id. 256, the suprême court held that the 
claim of a vendor of cars upon the proceeds of the foreclosure sale 
was superior to that of a mortgagee, where the cars had been sold 
under the foreclosure, and the mortgagee had thus received the 
benefit of their value. 

In Huidekopfr v. Locomotive Works, Id. 258, an order directing 
the payment, in préférence to the mortgage debt, of an amount f ound 
due on account of the purchase of locomotives that had been used 
by the railway company before the receivership, but had afterwards 
been reclaimed by the vendor, was reversed by the suprême court. 

In Haie v. Frost, Id. 389, 392, that court held that a claim for cur- 
rent supplies, furnished to the machinery department of a railroad 
company just preceding the receivership, was entitled to a préfér- 
ence over the mortgage debt in payment out of the income earned 
during the receivership, but that a claim for material for construc- 
tion purposes was entitled to no such préférence. 

In Miltenberger v. Eailway Co., 106 U. S. 286, 308, 311, 1 Sup. Ct. 
140, the suprême court sustained a decree which directed the re- 
eeivers operating the mortgaged property to pay, out of the proceeds 
of its sale, the arrears due for operating expenses for a period not 
exceeding 90 days prior to the appointment of a receiver, and an 
amount not exceeding |10,000, to several Connecting Unes of rail- 
road in settlement of ticket and freight balances, and for materials 
and repairs, that had accrued in part more than 90 days before the 
bill for foreclosure was flled. 
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In Tru.st Co. v. Souther, 107 U. S. 591, 593, 595, 2 Sup. Ct. 295, it 
was held that the court appointing a receiver might properly order 
him, before paying the mortgage debt, to pay out of the proceeds of 
the mortgaged property ail amounts owing by the railroad company 
for labor or supplies that accrued in the opération and maintenance 
of the railroad within six months prior to the appointment of the re- 
ceiver, in a case in which the receiver had used the income in mak- 
ing permanent repairs and improvements upon the property, instead 
of discharging thèse claims. 

In Bumham v. Bowen, 111 U. S. 776, 783, 4,Sup. Ct. 675, the dé- 
cision was that, in a case in which the income of the receivership had 
been diverted to pay for the right of way, the court might charge 
îi claim for fuel necessarily fumished to and used by the railroad 
company in operating its railroad within 12 months prior to the re- 
ceivership upon the income or proceeds of the mortgaged property in 
préférence to the mortgage debt; but Cîhief Justice Waite added: 

"We do not now hold, any more than we dld in Fosdick v. Schall, ot Huide- 
koper V. Locomotive Works, 99 U. S. 258, 260, that tlie income of a railroad 
In the hands of a receiver, for the beneflt of mortgage credltors who hâve a 
lien upon it under their mortgage, can be taken away from them, and used 
to pay the gênerai creditors of the road. Ail we then decided, and ail we 
now décide, is that, if current eamings are used for the benefit, of mort- 
gage creditors before current expenses are pald, the mortgage seeurlty is 
chargeable in equlty with the restoration of the fund which has been thus 
improperly applled to their use." 

In Union Trust Oo. v> Illinois M. Ry. Co., 117 U. S. 431, 6 Sup. Ct. 
809, it was held that the wages of employés for a limited tiine be- 
fore the receivership might be preferred to the mortgage bondholders 
in the distribution of the proceeds of the mortgaged property. 

In Porter v. Steel Co., 120 U. S. 649, 671, 7 Sup. Ct. 1206^ the dé- 
cision was that claims for the construction of a railroad ^ere enti- 
tled to no lien upon the proceeds of the property of the railroad com- 
pany superior to that of a prior recorded mortgage. 

In Penn v. Calhoun, 121 U. S. 251, 7 Sup. Ct. 906, a claim of a 
bank for money which was borrowed and used by the mortgagor to 
pay current expenses and pressing debts, shortly before the fore- 
closure, was refused a préférence in payment over the mortgage debt. 

In Trust Co. v. Morrison, 125 U. S. 591, 612, 8 Sup. Ct 1004, a préf- 
érence in the distribution of the proceeds of the sale of mortgaged 
property was allowed to a surety, who had executed a bond for an 
injunction that enabled the railroad company to prevent the sale of 
its roUing stock on exécution, two years and ten months before the 
receiver was appointed; but Mr. Justice Bradley in the opinion 
quoted the remark of Chief Justice Waite in Burnham v. Bowen, 
which appears above, and declared that it was not the intention of 
the court to décide anything in conflict with that déclaration. 

In St. Louis, A. & T. H. E. Co. v. Cleveland, C, C. & I. Ey. Co., 125 
U, S. 658, 678, 8 Sup. Ct. 1011, the suprême court refused to make the 
amount due for the rental of track used by the mortgagor before the 
appointment of the receiver a preferred claim to that of the bond- 
holders upon the proceeds of the mortgaged property. In the opin- 
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iOr^rMr. Jusljice Matthews^thus enumerâtes the claima that may be 
préferred iu tiie distribution- oftheincome: 

"It lis ùîidbubtedly true "thàt ôperàting expénses, debts ii-aé to Connecting 
linesgrowiag out of an interchange of business, and debtB due for the use 
and ;ôccupation of leased Unes are chargeable upon gross income before that 
nçt çereniie arises whlch çonstitutes the f und applicable to the payment of 
tl)e Interest on the mortgàge bonds." Page 673, 125 U. S., and page 1011, 
S^Stip.'Gt; ! : ■ -::■ 

in Saiiroad Co. v. Hainilton, 134 Ù. S, ,296, 301, 10 Sup. Ct. 546, 
itj wi^s held that qne wko had constructed a dock upon the land of 
tiiçi i;^ili:o^d company at its iqstançe, after the exécution and record- 
ing ctfii^s mortgàge, had no équitable daim superiorto that of the 
mortgàge bondholders on the property or its proceeds. 

In Kp^eland v. Trust Co., 136 U. S. 89, 98, 10 Sup. Ct. 950, the 
^upreme, court refused to prefer to the mortgàge debt a claim for the 
rental çf çollipg stock for the three month^ immediately prior to the 
filing, of the bail for foreçlosure, in the distribution of the proceeds 
of tite saleof the property, although the. rolling stock waa used dur- 
Ing that time by a receiver of the railroad company appointed on a 
creditors' Mil. ' 

In Môrgati'^ L. & T. R. & S. S. Co. v. Texas Cent'Ry. Co., 137 U. 
S. Itl, 198, Il Sup. et 61, that court held that a daim for money 
loaned and used to pay operating expénses and interest and to keep 
the company a going concern was entitled to no préférence in pay- 
ment out of the income or proceeds of the mortgaged property over 
the mortgàge debt. 

In Eailroad Go. v. Wilson, 138 U. S. 501, 508, 11 Sup. Ot. 405, it 
was held that the claim of an attomey for services that inured to the 
beneflt of the mortgagee was entitled to a préférence over the claim 
of the latter in payment from the proceeds of the foreolosure sale, 
but that a daim for services that did not inure to the beneflt of the 
mortgagee was entitled to no such préférence. 

In Thomas v. Car Co., 149 U. S. 95, 110, 112, 13 Sup. Ct. 824, a 
préférence in the distribution of the proceeds of a mortgaged rail- 
road was denied to a daim for the use of cars for six months imme- 
diately prior to the receivership. 

From this hiàef review of the décisions of the suprême court bear- 
ing upon this question, we think thèse propositions may properly be 
deduced: : 

Firsti There are certain claims agaînst a mortgaged railroad com- 
pany, accruing before the appointment of a receiver, which are en- 
titled to a préférence over a prior mortgàge debt in payment out of 
the earnjngs of the railroad during the receivership and out of the 
proceeds of thè sale of its property. 

Secondi It is an indispensable élément of every such claim that it 
is founded upon, property furnished or services rendered to the mort- 
gagor which: either preserved or enhanced the value of the security 
of the mortgàge debt, and thereby inured to the beneflt of the mort- 
gagee. 

Third. Claims of this Character hâve been given a préférence over 
the mortgàge debt by thèse décisions on one of two grounds, — either 
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on the ground that the mortgage is à lien on the net, and not on the 
gross, income of the railway company, and where that part of thè 
in corne that is applicable to the payment of current expenses of opei'- 
ation, proper equipmentj and necessàry imprôvements has been di- 
verted to pay interest on the mortgage debt or to otherwise benefit the 
security, and this diversion has left claims for thèse espenses unpaid, 
it is the province and duty of the chancelier to restore the diverted 
fund by taking an equal amount from the earnings of the railway 
company during the receivership, and applying it to the payment ot 
thèse claims in préférence to the mortgage debt (Fosdick v. Schall', 
Burnham v. Bowen, St. Louis, A. & T. H. R. Co. v. Cleveland, 0., 0. 
& I. Ry. Co., Railroad Co. v. Hamilton, Morgan's L. & T. E. & S. S. 
Co. T. Texas Cent. Ry. Co., supra); or on the ground that thë pay- 
ment of the claims is necessàry to préserve the mortgaged railroad, 
and to keep it a going concern. It is indispensable that the opéra- 
tion of a railroad be uninternipted in order that the travel and traf- 
fie of the public may be accommodated, and in order that the fran- 
chises of the railroad company may be preserved from forfeiture. 
Hence the wages of employés, who might othetwise cease from their 
work,' the amounts due to Connecting lines of railroad that might 
otherwise cease their business relations with the managers of the 
mortgaged property, and the claims for supplies and materials nec- 
essàry to keep the mortgaged railroad a going concern, may, in 
proper cases, be paid eut of the earnings during the receivership, or 
out of the proceeds of the sale of the mortgaged property, in préf- 
érence to the mortgage debt. Miltenberger v. Railway Co., Trust 
Co. V. Souther, Union Trust Co. v. Illinois M. Ey. Co., supra. But 
a claim for damages for the négligence of the mortgagor lacks tlie 
indispensable élément of a preferential claim. It is not based upou 
any considération that inures to the benefit of the mortgage security. 
Wages, traflfic balances, and supplies produce or increase income, and 
préserve the mortgaged property. Repairs and imprôvements increase 
the value of the security of the bondholders. But the négligence 
of the mortgagor neither produces an income nor ènhances the value 
of the property. The wages, trafic balances, and claims for ma 
terials and supplies accrue under and pursuant to the contract be- 
tween the mortgagor and mortgagee that the former will properly 
operate the railroad. The damages for négligence accrue in viola- 
tion of that contract, and for a breach of the duty of the mortgagor 
to operate the railroad carefully. Many preferential claims are for 
property or services that were necessàry to make or keep the rail- 
road a going concern, necessàry to its opération. The négligence 
that is the foundation of this claim did not tend to keep the railroad 
in opération, but, if repeated and continued, would inevitably stop 
it. It was not necessàry, but was deleterious, to its opération. For 
thèse reasons this claim for dan;iages cannot, in our opinion, be al- 
lowed a préférence over the mortgage debt in payment out of the 
income earned by the receivers appointed under the bills for the f ore- 
closure of thèse mortgages. 

The orders appointing thèse receivers did not require them to pay 
telaims of the chàracter of that which we hâve been considering dut 
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of tUe income or proceeds of the mortgaged property in préférence 
to the mortgage debts, Th.e cases cited by counsel for appellee in 
which such an ordev was made do net rule this case. Dow v. Rail- 
road Co., 20 Fed. 260; Central Trust Co. v. Texas & St. L. Ey. Co., 
22 Fed. 135. 

There is a statute in Arkansas which provides in terms that ail 
persons injured by any railroad through actionable négligence shal) 
ùave a lien on the railroad and appurtenances paramount to that 
of ail other persons interested in it, whether their interest is ' prior 
in time to the injury or not. Sand. & H. Dig. Ark. § 6251. But we 
hâve not considered that statute, or its légal effect, because at the 
final hearing in the court below counsel for the appellee stated that 
he did not rely upon it further than to show the policy of the state 
in that regard, and the cireuit court evidently did not consider it. 

The order appealed from must be reversed, with costs, and it is so 
ordered. 



UNITED STATES V. BIGGERT. 

<Circult Court of Appeals, Eighth Circuit. September 16, 1895.) 

No. 481. 

United States Government— Mistake in Settlins Claim— Vaoating Satis- 
faction of JUDGMENT. 

The United States recovered a juflginent for $5,577 against B. and E. Tlie 
défendants made an offer to settle the judgment for $1,000 and costs, wbich 
was accepted, and the judgment eatlsfled. Subsequently, the oflicers ot 
the treasury department dlscovered that two items of $344 and $434, re- 
spectlvely, wére due to B. on the treasury books, and had been allowed 
before the recovery of the judgment, and retained to await the resuit of 
the suit. The United States attorney, by direction of the secretary of the 
treasury, thep, moved to set aside the satisfaction of the judgment on the 
ground that the settlement had been inadvertently made, in ignorance of 
the claims due to B. Eeld, that the existence of the indebtedness to B. 
alone, which was not shown to hâve any connection with the transactions 
ont of which the judgment arose, was no ground for setting aside the set- 
tlement of the judgment against B. and E. jointly. 

In Error to the District Court of the United States for the District 
of Kansas. 

On the 9th of October, 1891, the United States recovered a judgment in the 
United States district court for the district of Kansas, Second division, against 
William O. Biggçrt and Neal W. Evans, for the sum of $5,577.50. Subse- 
quently, Blçgert and Evans made a proposition to the United States to com 
promise this judgment by paying into the treasury, in full satisfaction thereof, 
$1,000 and the costs, which sum was deposited at the time with the secretary 
of the treasury. The secretary of the treasury, acting under authority con- 
ferred on him by section 3469 of the Revised Statutes of the United States, 
accepted the proposition of compromise, in the following terms: 

"Department of Justice, 
"Office of the Solicitor of the Treasury. 

"Washington, D. C, April 26th, 1892. 

"Sir: I hâve to inform you that the acting secretary of the treasury has 

accepted the offer of William C. Biggert and Neal W. Evans to pay $1,000 

and costs— in ail, $1,092.60— in compromise of a judgment for $5,577.50 ob- 

tained against them on the 9th of October, last, in a suit brought on the bond 
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of said Biggert for the recovery of flapiages claimed by the government bj? 
reason of hls failure to enter Into a contract for delivery of 1,000 tons of hay 
at Fort Reno during the fiscal year ending Jurie 30, 1888. The amount ten- 
dered and eosts having already been deposlted, you are authorized to cause 
the judgment in question to be satisfled of record. I will thanli you to advise 
this office of your action in the matter. 

"Very respectfully, F. A. Reeve, Acting Solicitor. 

"Joseph W. Ady, Ksq., TJ. S. Attorney, Topelîa, Kansas." 

In compliance -n-ith the Instructions of the seeretary of the treasury con- 
tained in this letter, Mr. Ady, the district attorney for the district of Kansas, 
entered satisfaction of the judgment as follows: 

"United States vs. Neal W. Evans and W. C. Biggert. 
"By direction of the seeretary of the treasury, the -within judgment against 
the above-named défendants is hereby, and in accordance to the aeceptance of 
the compromise by the honorable seeretary of the treasury, fuUy discharged 
and canceled, and the same to be held for naught, this 31st day of May, 1892. 

"J. W. Ady, United States Attorney, 

"By P. L. Soper, Asst. U. S. Attorney." 

Afterwards, the seeretary of the treasury wrote the following letter to the 
solicitor of the treasm-y: 

"Treasury Department, Office of the Seeretary. 

"Washington, D. C, July 6, 1892. 
"To the Solicitor of the Ti-easury— Sir: The department received the letter 
of the acting solicitor, dated the 2d instant, in reply to the department letter 
of the Ist Instant, relating to the compromise, for $1,000.00 and costs, of the 
judgment against Wm. 0. Biggert for $5,577.50, and the two items of $344.21 
and $434.02 found due him by the accounting oflicers, and still retained in the 
treasury. The report from your office is that the United States attorney for 
Kandas was not directed to hâve those two items eredited on said judgment 
before satisfaction was entered, and also that 'the ofter of the défendants was 
made to compromise the judgment, whieh was for the full amount claimed by 
the United States, before any sums were found due to the contracter.' It is 
found that said judgment for $5,577.50 was recovered October 9, 1891, and 
that the two items referred to were allowed December 4. 1888 ($344.21), and 
August 21, 1889 ($434.02). Both thèse items, therefore, were found to be due to 
Biggert on transportation account before said judgment was obtained,— the 
lirst more than two years and the second nearly two years prlor thereto,— and 
were retained in the treasury, awaiting the resuit of the suit to reeover said 
.$5,577.50. This was done in accordance with the requirement of the act of 
March 3, 1875 (18 Stat. 481), which prescribes that when 'a claim duly allowed 
by légal authority shall be presented to the seeretary of the treasury for pay- 
ment, and the claimant therein shall be indebted to the United States in any 
manner, it shall be the duty of the seeretary to withliold payment of an 
amount of such claim equal to the debt thus due to the United States.' In 
this case It is obvious that if it had been known to the acting seeretary, per- 
sonally, that the two items in question were due to Biggert, the compromise of 
said judgment on payment of $1,000 and costs would not hâve been approved, 
as the law virtually prohibited the seeretary from any such settlement of the 
case. It was therefore an eiTor to make such a compromise, and as it is 
a well-known gênerai principle of law that the goverament must not be made 
to sufEer by the lâches of its agents, you are requested to instruct the United 
States attorney in charge to make a motion for opening the order of the 
court dismissing the case for the purpose of having a new order entered, 
directing that the two items mentioned shall be eredited on such judgment, 
in addition to the sum of $1,000.00 offered by way of compromise. 

"Respectfully, yours, Charles Foster, Seeretary." 

This communication having been referred to the district attorney, with In- 
stnictions to proceed as therein directed, that offlcer on the 23d of Novembei", 
1892, flled in the district court a motion to set aside the entiy of satisfaction 
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of the judgment, basing tbe motion on thé letter of the secretary o£ the treas- 
ury, whiçh,.; it was agreed between the parties, niigljt be taken as a state- 
mpotof the facts of the case, and read as évidence on the hearing of the 
mostion. The district court refused to vacate tlie entry of satisfaction of the 
judgroent, and tlie United States thereupon sued ont this writ of error. 

W, 0, Perry, U. S. Atty., flled brief for the United States. 
j. R. Hallowell, Thomas C. Wilson, and Montgomery Hallowell 
flled brief for défendant in error. 

Before CÀiLDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

A motion, upon due notice to the judgiment défendants, to hâve the 
entry of the satisfaction of the judgment canceled and set aside, was 
an àpprôptiate mode of proceeding to obtain that relief. But clearly, 
upon the record, bef ore us, the Unjted States is not entitled to the re- 
lief sought by the motion. It is not averred or proved that the sums 
standing to the crédit of Biggert, one of the judgment défendants, on 
the treasury books, hâve any connection with or relation to the trans- 
action out of which the cause of aetidû ârose against Biggert and 
Evahs, and upon which the joint judgment against them was ren- 
dered. It is not shown that Biggert understood or agreed that tbe 
entry of Satisfaction of the; joint judgment against hlmself and Evans 
in considération of the |1,000 and costs, paid into the treasury by 
them, should operate as a satisfaction of his individual claims against 
the gOvernment, or that the compromise of the judgment against the 
two had any relation to Biggert's other and individual transactions 
and dealings with the government. The government bas no occasion 
to seek relief in this mode. It bas the money represented by the 
crédits mentioned in favor of Biggert in its treasury, and can retain 
It there. If Biggert should sue for thèse sums, the government can 
then set up any défenses to the action that it may hâve. The judg- 
ment of the district court is affirmed. 



WILLIAMS V. SIMONS et al. 
(Circuit Court of Appeals, Eighth Circuit September 16, 1895.) 

No. .^14, 

1. Parties to Actions— Indemnity Bokd. 

The claiinant of property attaehed by a sherifl as the property of an- 
other may sue in his own name on a bond of indemnity given to the sheriff, 
either as the real party in interest or by virtue of the statute of Arkan- 
sas (Mansf. Dig. § 3024). 

8. Fkaudtjlent Conveyances— Evidence. 

In an action on an indemnity bond given to a sheriff upon attaching, 
as property of one N., certain goods claimed by plaintiffs, it appeared that 
N., a rétail merchant, owed plaintifCs, wholesale merchants, about $4,000; 
that he sold his stock of goods to them for $2,000, credited on this indebted- 
ness; that in a eircular notice sent by plaintiffs, in accordance with their 
custom, shortly bef ore this transaction, to th(!lr attorney, who also repre- 
sented other creditors of N., plaintifCs had stated N.'s indebtedness as 
$54,46, but that this included only the amount due on open account, and 
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not two notes alsb outstanding; that previously N. had given plaintilïs a 
mortgage on certain land to secure the notes, whiçh had not beei; recorded, 
but there was no évidence that the failure to record was due to any in- 
tent to defraud. Held, that there was notbing to impeach the bona fides 
of the sale by N. to plaintiffs. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was an action by H. T. Simons, Charles E. Gregory, Edwai'd 
A. Morse, and H. B. Miltenberger, partners as H. T. Simons, Gregory 
& Co., against K. D. Williams, on an indemnity bond. Plaintiffs re- 
covered judgment in the circuit court. Défendant brings error. Af- 
firmed. 

H. T. Simons, Gregory & Co., the défendants In error, were wholesale mer- 
chants doing business at St. Louis, and were creditors of W. T. Nesbit, a 
retail merehant doing business in Arlsansas, in about the sum of .$4,000. On 
the 8th of December, 1892, H. T. Simons, Gregory & Co. purchased of Nesbit, 
in satisfaction of $2,000 of their debt against him, his stocli of goods in his 
storehouse at Sulphur Rock, Ark.; Nesbit executlng a blll of sale of the 
goods, and delivering the possession thereof to the purchasers. After the sale 
of the goods by Nesbit to H. T. Simons, Gregory & Co., but on the same day, 
the Schwab Glothing Company attached them as the property of Nesbit, and 
they were afterwards sold on that attachment Before the sheriff woulrt 
seize the goods on the order of attachment as the property of Nesbit, he re- 
qulred the Schwab Glothing Company to exécute to him an indemnifying 
bond, which the plaintlff in error, R. D. Williams, signed as rfuret'y. The 
défendants in error brought suit on this bond against Williams. The au- 
swer of the défendant alleged (1) that the goods attached belonged to Nesbit, 
and that the sale thereof by Nesbit to H. T. Simons, Gregory & Co. was 
fraudulent and vold as against the creditors of Nesbit; (2) that Nesbit exe- 
cuted to H. T. Simons, Gregory & Co. conveyances, which were by agreement 
between them withheld f rom record for the purpose of giving Nesbit a f aise 
crédit; and (3) that the défendants in error sent a false and misleading tele- 
gram to their attorneys in Arkansas touching the Nesbit business, whereby 
thelr attorneys, who were also attorneys for other creditors of Nesbit, were 
induced to delay action against Nesbit on behalf of the other creditors until 
after the défendants In error had purchased the goods. There was a trial 
below, which resulted in a judgment for the défendants In error for the 
value of the goods, and the défendant, WUliams, sued out this writ of 
error. 

David Goldsmith (J. C. Yancey, John M. Moore, ajid Morris M. Gohn, 
on the briefs), for plaintiff in error. 
George H. Sanders, for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The objection that the plaintiffs below could not sue on the indem- 
nity bond executed to the sheriff in their own names without an as- 
signment thereof is groundless. As the real party in interest, the 
claimants of the property could maintain the suit in their own name. 
Moreover, the statute of Arkansas authorizing the sheriff to take in- 
demnity bonds proyides that the "claimant or purchaser may main- 
tain an action upon the bond." Mansf. Dig. § 3024. 

The évidence in the record shows that Nesbit owed H. T. Simons, 
Gregory & Co., at the date of the sale of the goods, somethingover 
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|4,000; that Nesbit soldthe stock of goods to H. T. Simons, Greg- 
ory & Oô. for the sum ôf $2,000, which was credited on his indebted- 
ness to them. There is absolutely no évidence in the record tending 
to impeach the bona fides of this sale, unless thèse circumstances do 
it : H. T. Simons, Gregory & Co. were in the habit of sending ont to 
their coUecting agents and attorneys a circular letter advising them 
to-look after their interests, and giving them the names of their debt- 
ors residing in the territory for which the agent or attorney addressed 
acted as their agent. In a mémorandum at the bottom of one of 
thèse circular letters, sent out by the bookkeepet of H. T. Simons, 
Gregory & Co., in 1892, appears this entry: 

Name. Town. Amount. 

W. T. Nesbit. SulphurRock. Ç5-1.4(;. 

The contention of the défendant below was that this sum repre- 
sented the whole amount of Nesbit's indebtedness to H. T. Simons, 
Gregory & Co. at the date of the circular, but it was explained that 
the clerk sending out this circular simply included the amount then 
due on open account, and did not include two promissory notes exe 
cuted by Nesbit to H. T. Simons, Gr^ory & Co., of date" the 26th of 
Janùary, lS91, each for the sum of |1,'916.60. Nesbit also testified 
to the same facts. There was no évidence worthy of the attention 
of the court or jury tending to impeach the considération or validity 
of thèse notes. The other cîrcuinstance relied upon to show f raud 
in the sale of the gobds was the fact that on the 26th of January, 1891, 
Nesbit executed to H. T. Simons, Gregory & Co. a deed of trust on a 
parcel of land in Arkansas, worth from |500 to |700, to secure the 
payment of thé two notes mentioned, and did not place the same on 
record. There is no évidence that this deed of trust was withheld 
from record in pursuance of any agreement or understanding be- 
tween Nesbit aad H. T. Simons, Gregory & Co. to that effect, or for 
the purpose of giving Nesbit a false crédit, or for any other fraudu- 
lent purpose. The défendants in error testify it was not placed on 
record from bversight and neglect, and Nesbit testifles that he sup- 
posed it was placed on record right away after its exécution. There 
was no évidence to the contrary of this. The omission to record the 
deed of trust under thèse circamstances was not a fraudulent act, 
nor a badge of fraud, becàuse no fraud was intended byeither party, 
and certàinly not by H. T. Simons, Gregory & Co. 

There is not a scintilla of évidence in the record from which any 
court or jury could say that H. T. Simons, Gregory & Co. withheld 
this deed of trust from the record for the purpose of giving Nesbit 
a false crédit, or for any other fraudulent purpose. The laws of Ar- 
kansas reward the diligent creditor to the exclusion of ail others, 
with the resuit that when the diligent or favored creditor of a failing 
debtor procures from the debtor a sale or conveyance of his property, 
in payment or part payment of his debt, ail the other creditors of the 
debtor feel aggrieved, and are ready to assert that a préférence thus 
obtained is a fraud upon them, and, while declaiming against préf- 
érences, at once sue out a writ of attachment, and seize the property 
sold by the debtor, in the hope that they may themselves obtain a 
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préférence by upsetting the sale to the favored créditer. This is pre- 
cisely what was attempted in this case. An extremely eamest and 
ingénions, but unavailing, effort was made by the plaintiff in error to 
flnd some ground upon which to rest the attacli upon the sale of the 
goods to the défendants in error. The plaintiff in error asked for 
instructions, which, so far as they are law and applicable to the facta 
of the case, were embraced in the charge of the court in chief. There 
was no évidence at ail of "a secret beneflt intended in favor of said 
Nesbit by said sale,"^ or "that Nesbit was induced to make the sale by 
reason of beneflts to occur to himself"; and the court properly refused 
to give charges based upon hypothèses there was no évidence what- 
ever to support. 

The charge in chief expressed the law applicable to the facts of the 
case. The court, anlong other things, told the jury that, if the in- 
debtedness of Nesbit to H. T. Simons, Gregory & Co. did not exceed 
the sum of |100, such a considération was grossly inadéquate and 
would render the sale of the goods absolutely void. It said to the 
jury: 

"But fraud Is not to be presumed, but must be proved to the satisfaction 
of the jury. Such proof, however, may be made l)y circumstances and by 
the acts of the parties charged with the perpétration of the fraud. To this 
end the court bas admitted to your considération testimony in relation to 
the exécution of the bill of sale, the mortgagS ofCered in évidence, and the 
report made by Nesbit to the commercial agency. None of thèse acts ren- 
dered the sale void If the considération was the sum of $2,000, as contended 
by the plaintiffs, but are for your considération in determining the question 
as to whether the sale was for that considération or for the grossly inadé- 
quate one of $100, and the finality of a fraudulent collusion between the 
plaintifCs and Nesbit to defraud, hinder, and delay the creditors of Nesbit, 
contended for by défendant. This you are to détermine from the testimony, 
of which you are the sole judges." 

It is objected to this charge that it is too gênerai. It is said that 
the court should hâve told the jury that the mortgage was wholly 
void if the purpose of the plaintiffs in keeping it off the record was to 
enable Nesbit to acquire a false crédit with other merchants; and 
that it should hâve further told them that if, in furtherance of a pur- 
pose to thus build up a false crédit for Nesbit, it was àgreed between 
him and the plaintiffs that the plaintiffs should be pref erred in case of 
his failure out of goods obtained on such crédit, then a préférence 
given la exécution of such agreement was also void. There are sev- 
eral conclusive answers to thèse propositions. Assuming that they 
are good law, they are abstract as applied to this case, there being no 
évidence to justify their submission to the jury. But, if this were not 
so, it was not error in the court not to submit them to the jury, unless 
the défendant preferred a request to that effect. A request for in- 
structions is necessary to entitle a party to avail himself of an omis- 
sion to instruct. "It is no ground of reversai," says Mr. Justice Story 
in Pennock v. Dialogue, 2 Pet. 1, 15, "that the court below omitted to 
give directions to the jury upon any points of law which might arise 
in the cause when it was not requested by either party at the trial. 
It is suflScient for us that the court has given no erroneous directions. 
If either party deems any point presented by the évidence to be omit- 
ted in the charge, it is compétent for said party to require an opinion 
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f r.qiji tte court uçon tbat point If he does not, it is a wairer of ît.", 
S^é, io îthe same effect, Express Oo. r. Kountze, 8 Wall. 342, 353, 334; 
Sliutfe y. Thompson, 15 Wall. 151, 164; Eaiiroad Co. v. Volk, 151 U. 
^.'73,14Sup, ÇJt.239. 

The judgment of the circuit court is afifirmed, with costsand inter- 
est ' 



UNITED STATES V. BANISTEB. 
■■ ■ ^ (Circuit Court, D. Vermont. October 9, 1895.) 

Il', ■ ; ■ ■ ■ . ' . : 

1. Practice — Dbpective Capias— Motion to Dismiss. 

A capias wbich is Issued without any minute of the day of signing It, 
as i-equired by' R. L. Vt. § 1720, and whieh is wrongly served by arrest, 
may be properly attaclied by a motion todlsmlss it on a spécial appear- 
ance for that ptirpose, the def ects appeàring f rom the process and' re- 
turn as a part of the record. 

2. Action for PBNAMT—WEir— Date op Signature— Minute bt Clebk. 

R. L. Vt § 17i20, requiring the clerk or maglstrate signing the writ to 
enter upon it a minute of the day of its signature, being expressly made 
applicable only to actiohs mentionéd îû that chapter, does not apply to 
a suit for a penalty or forfaiture given to the treasury of the United 
States. 

3. Alibk LAbor Contract— Penalty for Violation — Charactbb op Suit— 

A'R.TÎF'fiT ' 

An action by the United States to recover the statutory penalty for 
violation of Act 1885, c. 164, § 3, relating to alien contracts for labor, is 
an action for tort, and hence there is no privilège of exemption from ar- 
rest therein. 

4. Same— FoLi/OwiNO State Pbactice. 

A suit in the United States cirquit court for the penalty provided by 
Act 1S85, c. 164, § 3, for violation of the provisions of that act relating to 
alien contracts for labor, may be properly begun by capias In accordance 
v?ith the State law. 

This was an action by the United States against one Banister to 
recover a penalty. On motion to dismiss a writ of capias. 

John H. Senter, U. S. Atty. 
J. D. Eedmond, for défendant. 

WHEELER, District Judge. This suit is brought upon section 3 
of chapter 164 of the act of 1883, relating to alien contracts for labor, 
which provides that every one violating it "shall forfeit and pay for 
every such offence the sum of one thousand dollars," to be recovered 
"as debts of like amount are now recovered in the circuit courts of 
the United States, the proceeds to be paid into the treasury of the 
United States." 23 Stat. 333; 1 Supp. Eev. St. 479. By the stat- 
utes of the statC: persons are exempt from arrest in any action "on 
a contract, express or implied" (R. L. § 1477); and the chapter on 
limitation ;,of criminal prosecutions and actions on pénal statutes 
requiresjby section 1719, a minute on bilisy complaints, informations, 
and indictments ofthe day when exhibited,:and: 

''Sec, 1720, When an action Is eommenced in a case mentionéd in this 
cha,pt^f ,the çleEji, or maglstrate signing the writ shall enter upon It a min- 
uté bè. thé dày.mbnth, and year when the S;afli^ yvas signed. i: 
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"Sec. 1721. A bill, complaint, information, Indictment, or wrlt, on which 
a minute of tlie day, montli and year is not made, as. pronrided In tlie two 
preceding sections, sliall on motion be dismissed." 

The writ hère is a capias, without any minute of the day of sigii- 
ing upon it, and it has been served by arrest only. The défendant 
bas moved to dismiss the writ for want of the minute,, aiid for its 
form and mode of service, on a spécial appearance ifor this purpose. 
As thèse things are apparent from the process and return as a part 
of the record, this mode of objecting to them seems, under the prac- 
tice of the state, to be proper. Bent v. B^ent, 43 Vt. 42; Schpol 
Dist. V. Austin, 46 Vt. 90. If the action was in a court of the state, 
and within section 1720, it -would be at once dismissed upon suck 
a motion for this want of a minute of the time of signing. Mont- 
pelier y. Andrews, 16 Vt. 604. But that section in terms applies 
only to writs in cases mentioned in that chapter. Thèse are (section 
1715) actions upon statutes for a penalty or forf eiture, given in 
whole or in part to a prosecutor, which are to be brought within 
one year; (section 1716) actions for a penalty, given in whole or in 
part to the state, a county, or a town, which are to be brought within 
two years; (section 1717) actions upon a statute for a penalty or 
forf eiture, given in whole or in part to the party aggrieved, which are 
to be brought within four years. As this penalty or forfeiture is 
given to the treasury of the United States, this case is not one of 
those mentioned in that chapter, and it is not within the terms of 
section 1720. Further, that section is a part of the state stat- 
ute of limitations of suits for penalties and forfeitures which, 
while it might be applicable hère, in the absence of any fédéral 
statute upon the subject, now seems to be excluded by the ex- 
press provision of the statutes of the United States covering such 
suits, and limiting them to flve years. Rev. St. U. S. § 1047; 
Campbell v. City of Haverhill, 155 U. S. 610, 15 Sup. Ct. 217. For- 
merly, ail actions in this state might be commenced by capias; ^nd 
ail may be now, except where that is prohibited by statute. Aiken v. 
Richardson, 15 Vt. 500. The only prohibition applicable to this case 
is that mentioned, — of exemption from arrest in actions on contract. 
This action is not founded on any contract, but rests on a tort consist- 
ing in the violation of the statute. By the statute this forfeiture is 
to be recovered, as debts of like amount are recovered, in this court. 
This last clause seems intended to give jurisdiction to the circuit 
courts which, but for that, would be in the district courts. Eev. 
St. U. S. § 563, subd. 3. The prpceedings in the circuit courts for the 
recovery of debts differ according to the laws of the states in which 
the courts are held; and this provision applies to thèse varions meth- 
ods. Debts for forfeitures created by statute would be recoverable 
hère by action on the statute begun by capias. Accordingly, this 
action appears to hâve been properly begun in that way. Motion to 
dismiss overruled. 
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BROWN v.'WALKBB, United States Marshal. 
(Circuit Court, W. D. Pennsylvanla. September 11, 1895.) 

1. CoNBTiTUTioNAL liAW— Self-Ikcriminating Testimont— Fifth Ambndment 
TO United States Constitution. 

The provision in the flfth aDaendment to tlie constitution of the United 
States, against compelling a person in a criminal case to be a witness 
agalnst himself, is not intended to shield a witness from the infamy or dis- 
grâce resulting from incrimiuating testimony, but only from actual prose- 
cution and punishment. 

W Samb— AcT Peb.11, 1898. 

The act of eongress of February 11, 1893, providing that no person shall 
be exeused from téstlfying in proceedings under the Interstate commerce 
a6t, on the ground that his testimony may inoriniinate him, but that no 
person shall be prosecuted or subjected to penalty for anythlng concern- 
ing whlch he may testlfy, does nbt contravene the provisions of the fifth 
amendment to the constitution of the United States, since It affords the 
witness a protection as broad as, the constitutlonal provision. U. S. v. 
James, 60 Fed. 267, dlsapproved. 

Scott & Gordon, for petitioner. 
Harry Alvan Hall, fbr U. S. marshal. 

Befpre ACHÈSONi Circuit Judge, ànd BUFFINGTON, District 
iudge. 

BÛFFINGTON, District Judge, On May 6, 1895, the grand jury 
df the district court of thé United States for the Western district of 
PennsylVània had undër considëhatiôn an indictment charging E. P. 
Bâtes and Thomas R. Robinson, ôfficers, and agents of the Allegheny 
Valley . Râilway Company, with allégea violations of the Interstate 
commercé la w, approved "February 4, 188T, and its suppléments. Thé- 
odore F. Bi'own, thé petitioner, who is the auditor of said company, 
appeared, before the grand jury upon subpœna, He declined ta an- 
swer certain questions as to f reight chargea and rebates given by said 
road asfollows: 

"Q. Hâve you audited the accounts of the freight department of the said 
raihvay company during the years 1894 and 1895? A. I bave. Q. Do you 
know whether or not the Allegheny Valley Railway Company transported for 
the Union Coal Company, during the months of July, August, and September, 
1894, coal from any points on the low-grade division of said railroad company 
to Buffalo at a less rate than the established rates in force between the termi- 
nal points at the time of such transportation? A. That question, with ail 
respect to the grand jury and yourself, I must décline to answer, for the rea- 
son that my answer would tend to accuse and criminate me. Q. Do you 
know whether the Allegheny Valley Railway Company, during the year 1894, 
pald to the Union Coal Company any rebate, refund, or commission on coal 
transported by «6,id railroad company from points on its low-grade division 
to BufCalo, whereby the Union Coal Company obtained a transportation of 
such coal between the said terminal points at a less rate than the open tarifï 
rate, or the rate established by said company? If you hâve such knowledge, 
State the amotint of such rebates or drawbacks or commissions pald, to whom 
pald, the date of the • same,' or on what shipinents, and state f ully ail the 
particulars within your knowledge relating to such transaction or transac- 
tions. A. That question I must also décline to answer for the reasons already 
given." 

Upon report of thèse facts made by the grand jury tlu^ugh George 
D. Howell, Esq., its foreman, the district court granted a rule upon 
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Mr. Brown to show cause why he should not answer the questions 
or be adjudged guilty of contempt. He again refused for the 
same reasons, and on report thereof made to the court, he was by 
it adjudged guilty of contempt, sentenced to pay a fine, and com- 
mitted to the custody of the marshal untLl he paid the same and 
answered the questions. On May 7, 1895, he presented a pétition 
to the circuit court for a writ of habeas corpus. In it, after set- 
ting forth the above facts, he alleged his answers would tend to 
incriminate him, and if compelled to answer, he would be forced to 
be a witness against himself , contrary to the provisions of the amend- 
raent to the constitution; that the act compelling him to testify was 
unconstitutional ; that the district court had no jurisdiction to re- 
quire him to answer thèse questions ; and that his détention by the 
marshal was unlawful. Thereupon the writ issued, and to it the mar- 
shal made return justifying petitioner's détention under the order of 
the district court. • 

The flfth amendment to the constitution provides: "No person 
* * * shall be compelled, in any criminal case, to be a witness 
against himself." And in Counselman v. Hitchcock, 142 U. S. 547, 
12 Sup. et. 195, it was held this provision was not conflned to a crim- 
inal case against the party himself; that its objeet was to insure that 
one should not be compelled, when acting as a witness in any investi- 
gation, to give testimony which might tend to show he had committed 
a crime. It was also held that Rev. St § 860, which provides that 
no évidence given by a witness shall be in any manner used against 
him in any court of the United States in any criminal proceedingsdid 
^'not supply a complète protection from ail the périls against which 
the constitutional prohibition was dèsigned to guard, and is not a 
full substitution for that prohibition," and afforded "no protection 
against that use of compelled testimony which consists in gaining 
therefrom a knowledge of the détails of a crime, and of sources of 
information which may supply other means of convicting the witness 
or party." 

Pollowing this décision, the act of February 11^ 1893, was passed, 
which provides: 

"That no person shall be eXcused from attending and testlfying * * • In 
any cause or proceedlng, criminal or otherwise, basèd upon or growing oilt of 
any alleged violation of the act of congress, entitled 'An Act to regulate com- 
merce,' approved February fourth, eighteen hundred and elghty-seven, qr oî 
any amendment thereof, on the ground or for the reason that the testimony 
or évidence, documentary or otherwise, requlred of him, may tend to crimi- 
nate himor eubject him to â penalty or' forfeiture. But no person shall be 
prosecuted or subjected to any penalty or forfeiture for or on account of any 
transaction, matter or thlng, concerning which, he may testify, or produce évi- 
dence, documentary or otherwise • * * in any such case or proceedlng." 

The constitutionality of this act is now challenged on the ground^ — 
First, that the constitutional provision already quoted is a protection 
not only from pains and penalties, but from the inf amy which follows 
the disclosure of the commission of a crime, and that the act simply 
relieves from pains and penalties; second, that the act does not give 
a protection as broad as the constitutional privilèges, because it places 
the witness under the necessity of prôving the faet, etc., of his havlng 
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beea'called to testify, and ilèaves himexposed to the jeopardy of con- 
viction'; and, third, the adt is iû substance a pardon and an infringe- 
ment on the pardoning power vested by the constitution in the execu- 
tive. ■ . ; . 

The question is one of grave importance to the petitioner, as in- 
volving his alleged constitutional rights, and to the gênerai public, as 
involving the enf or cernent of thé Interstate commerce law. It is 
clear, if the witness is justifled in his refusai to answer, the enf or ce- 
rnent of that law is virtually impossible, since violations thereof can 
be proved only by those who would refuse to answer. Unfortunate 
as thjs might be, still, if the enforcement of any act of congress sacri- 
fices the constitutional rights of the citizen, the act must yield to the 
highér law of the constitution. But when a statute has been passed 
by the législative branch of the govemment, the judicial branch will 
act with great caution in declaring it un constitutional, and will do so 
"only," as Ghief Justice Black said, in Sharpless v. Mayor, etc., of 
Philadelphia, 21 Pa. St. 164, "when it violâtes the constitution clearly, 
palpably, plainly, and in such manner as to leave no doubt or hésita- 
tion on our minds." For, as Chief Justice Marshall said, in Fletcher 
V. Peek,6Cranch, 126: 

■"Thé question, wTiether a làw be void for Its repugnancy to the constitu- 
tion Is, at ail times, a question of much delicacy, which ought seldom, if ever, 
to.be deeided in the affirmative In a doubtful case. The court, when impelled 
by duty to rendqr such a judgmeht, would be unworthy of its station, could it 
bé unmindftl of thé solemn obligations which that station imposes. But it 
Is not on slight Implication and vague conjecture that the législature îs to be 
pronomiëed to t^ave transcended its powers, and its acts to be considered as 
vpid. The opposition between the constitution and the law should be such 
that the judge feels a clear flnd strong conviction of their Incompatibility with 
each other." 

The provision that "no person * * * shall be compelled in any 
criminal case to be a witness against himself" placed the bulwark of 
constitutional protection around that which had long been a recog- 
nized right of the citizen under the rules of évidence, and was sum- 
med up in the time-honored maixim, "Nemo tenetur seipsum accu- 
sare." 1 Starkie,' Ev. 71, 191; 1 Greenl. Ev. § 451; Whart. Cr. Ev. 
§ 463, and cases cited on page 547 of 142 U. S., and page 195 of 12 
Sup. et. It was meant to protect him from self-crimination, to ex- 
empt him from making disclosures which might lead to his subséquent 
conviction. It was embodied in an améndment which, in its other 
provisions, sécured, his rights in criminal cases, viz. the safeguard of 
a précèdent indictment or presentment, — against his being put twice 
in jeopardy for the same offense, — and insured him due process of law 
When life and liberty were at stake. Clearly, its purpose was to 
shield bim from coinpulsôry disclosures which might lead to his cbn- 
viictîon of a crime. If tle constitutional purpose was to shield him 
from disclosures which woùld merely tend to humiliate or disgrâce 
him in the eyes of his fellows, it was not so expressed. Judging from 
fhe character of the instrument itself, which is admittedly a model 
of simplicity ànd «leamess, it is fair to assume that if such a, right 
■wei^. deemed worthy of the dignity of constitutional protection, it 
s<fbuld ha'vèheeh statèd în words so plailk^^that hé may rua that read- 
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eth it." But the obligation of a witness to answer questions of that 
character, if nertinent to the issue, is well recognized. 1 Bosc. Cr. 
Ev. 234; 1 Greenl. Ev. (14th Ed.) §§ 455, 456, 458, 459; Thomp. Trials, 
§ 287; Jennings v. Prentice, 39 Mich. 421. And in Parkhurst v. Low 
ten, 1 Mer. 400, Lord Eldon said : 

"Upon the question of character, I hold that, supposing a .maa to he liable 
to penalty or forfeiture, provided he Is sued within a limltêcl tlme, and that 
the suit is not commenced tlU after the limitation expired, he is bound to 
answer fully, notwithstanding his answer may tend to cast a very great degree 
of refleetion upon his character and conduct." 

In Com. V. Eoberts, Brightly, N. P. 109, it was held it was com- 
pétent for the législature of Pennsylvania to pass an act under which 
a witness may be compelled to answer questions which may not 
show him to be criminal, but which involve him in shame and re- 
proach. 

To our mind it is clear the infamy or disgrâce to a witness which 
may resuit from disclosures made by him are not matters against 
which the constitution shields, and that so long as such disclosures 
do not concern a crime of which he may be convicted, the provision 
quoted does not apply. But does the act of congress give the peti- 
tioner as broad protection as the constitutional provision? Unques- 
tionably it does. It says he "shall not be prosecuted or subjected to 
any penalty or forfeiture for or on account of any transaction, matter 
or thing, concerning which he may testify or produce évidence, docu- 
mentary or otherwise." This affords him absolute indemnity against 
future prosecution for the offense to which the question relates. The 
act of testifying has, so far as he is concerned, wiped out the crime. 
It has excepted him from the opération of the law, and, as to him, 
that which in others is a crime has been expunged from the statute 
books. If, then, there exists, as to him, no crime, there can be no 
self-crimination in any testimony he gives, and if there can be no self - 
crimination, if neither conviction, judgment, nor sentence can directly 
or indirectly resuit from his testimony, what need has he for the con- 
stitutional provision? For, says Broom (Leg. Max. p. 654), in speak- 
ing of the maxim quoted above, "Where, however, the reason for the 
privilège of the witness or party interrogated ceases, the privilège will 
cease also; as, if the prosecution to which the witness might be ex- 
posed on his liability to a penalty or forfeiture is barred by lapse of 
time, or if the offense has been pardoned, or the penalty or forfeiture 
waived," — a doctrine approved, as we hâve seen above, by Lord Eldon. 

In practical effect, the législative act throws a greater saf eguard 
around the petitioner than the constitutional provision. Before he 
testified, he could hâve been charged with a violation of the Inter- 
state commerce law, in which case the amendments only protected 
him against compulsory self-crimination. He was liable to a possible 
verdict of guilty if the necessary proofs were given, but under the 
législative act, when he has testified the law excepts him from its 
opération, makes that which was before a possible crime a mère mat- 
ter of indifférence, and shields him from subséquent prosecution. The 
sweeping words of the statute, — as broad as human language can 
make them, — ^afford absolute indemnity to the witness., No crime 
v.70F.no.l^4 
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exists as td Mm. It is not a pardon,— not an act of amnesty. No 
charge can be made against him, for it is illégal to even prosecute 
him, viz. "No person shall be prosecuted." ïo our mind, the consti- 
tutional provision in words and purpose is plain. In the Oounsel- 
inan Case, the witness was protected from the manifestly self-crimi- 
nating answers which would bave disclosed facts upon which a prose- 
cution, to which he was still left exposed, could be based. But, ow- 
ing to the act of 1893, no such conséquence can ensue if the présent 
petitioner is made to answer. Such being the case, the constitutional 
provision does not concern him, and if it does not, the act which com- 
pels him to testify is not unconstitutional. 

In reaching this conclusion we bave given due regard to the case of 
U. S. V. James, 60 Fed. 257, where the act was held to be unconsti- 
tutional. While we regret to diflfer from this only fédéral décision 
on the matter, we flnd support for our position in the opinion of the 
suprême court of New Hampshire, in State v. Nowell, 58 N. H. 314, 
and of the suprême court of California in Ex parte Cohen (Cal.) 38 
Pac. 364. 

The prayer of the petitioner to be discharged will therefore be de- 
nied, and he will be remanded to the custody of the marshal. 

ACHESON, Circuit Judge. I entirely concur in the views'ex- 
pressed by Judge BUPFTNGTON in the foregoing opinion. That 
opinion is se full and satisfactory that I need do little more than an- 
nounce my concurrence. The act of February 11, 1893, affords the 
witness complète immunity from prosecutionj and from penalty or 
forfeiture for or on account of the offense to which the questions pro- 
pounded to him relate, and therefore his answers cannot tend to 
criminate him. As he cannot be subjected to any prosecution, pen- 
alty, or forfeiture, his case is not within either the letter or the spirit 
of the fifth amendment to the constitution of the United States. 



UNITED STATES PEINTING CO. v. AMERICAN PLAYING-CARD OO. 

(Circuit Court, W. D. Mlchigan, S. D. July 26, 1895.) 

1. Patents— What Constitutes Invention— Combinations. 

There Is patentable invention In forming a new çombinatlon of old élé- 
ments, so as to produce new and valu&ble résulta, in the inereased safety 
and efficlency of the machine, and the great enhancement of the profits 
resulting from its opération. 

8. SAME — INFEINGEMENT SUITS — PRIOB SeTTLBMENT FOK DaMAGES. 

A settlement with a manufacturing Infrlnger for damages, as dtstin- 
guished from profits, does not bar the patentée from maintalning a sub- 
séquent suit agaînst a user of the manufactured machine. A settlement 
or Judgment for damages relates only to past damages, and has no réf- 
érence to the future. 

3. Same— Notice dp Patent- Pleading Défense. 

Fallure to mark the patented machine with notice of the patent Is not 
available as a défense imless It be set up in the answer and establlshed 
by proof. 

4. Same- Machine eor Printinu Cabds. 

The Murray patent. No. 381,716, for an improvement in a machine for 
printing playing carda, hdd valld and infrlnged. 
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This was a suit in equity by the United States Printing Com- 
pany against the American Playing-Card Company for alleged in- 
fringement o£ a patent for an improvement in machines for print- 
ing playing cards. 

Arthur v. Briesen, for complainant. 
Boudeman & Adams, for défendant. 

SAGE, District Judge. This suit is for infrîngement of patent 
No. 381,716, issued April 24, 1888, to the Russell & Morgan Print- 
ing Company, as assignée of Samuel J. Murray, for an improve- 
ment in a machine for printing cards. 

The présent complainant, the United States Printing Company, is 
the Russell & Morgan Printing Company, under a name adopted, 
under due process of law, on Pebruary 20, 1891. 

The patented improvement is a contrivance for punching play- 
ing cards. The 52 prints for a complète pack of cards are printed 
on a single sheet of paper. The sheet is then eut into strips, and 
fed to the machine, to be punched, one card at a time. This work 
requires great accuracy, that perfect cards, not distinguishable 
one from another by the appearance of their backs, or by the sensé 
of touch, may be produced. To this end, they must not only be of 
uniform size, but the design for the back must hâve an even mar- 
gin on ail sides, and exactly the same on every card. The com- 
plainant's machine is an improvement on the Bliss single-feed ma- 
chine, referred to also in the record as the "Bliss & Williams single- 
feed machine." In that machine the strip of card prints was fed 
by the hands of the operator directly under the punch, so that on 
its every downward movement a card was eut out. The punch 
was held suspended by a spring during the insertion of the strip. 
The push of the operator's foot upon a treadle threw into action a 
clutch, and the punch then descended by the action of the main 
shaft. While in its upward position, a clamp to the left of the die 
was held open by suitable mechanism, and the strip was inserted 
under the clamp, and between the jaws of a feeding device, which 
were opened and closed mechanically. When the operator started 
the machine, the clamp pressed on the strip, and held it flrmly 
during the process of punching. Simultaneously with the lifting 
of the punch, the clamp was raised, and the jaws of the feeding 
device closed on the strip, and moved to the right, in the direction 
of the punch, far enough to bring the next card slip into position. 
The clamp then closed on the strip, the feeding device retumed 
to its starting point, and the punch was brought down. When 
ail the cards were punched out from the strip, the operator stopped 
the machine, the clamp and feeding jaws were again automatically 
held open, a fresh strip was inserted, with its first card under the 
punch, and the machine again set in opération. A suitable gauge 
was provided to enable the operator to adjnst the strip so that the 
separate cards would be punched out uniformly, and with even 
margins. 

Among the chief disadvantages of this machine were the danger 
to the operator's Angers in feeding the strips, and the lessened 
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punching capacity resulting from the fréquent stoppage of the ma- 
chine to insert new strips and adjust the gauge. In placing thé 
strip in position, the hand waa brought into close proximity to the 
punch, so that the pressure ôf the treadle by the foot an instant 
too soon was liable to resuit in cutting off the operator's Angers. 
It is in testimony that, in the course of a, few years' opération of 
thèse machines in the complainant's manufactory, 15 or 18 girls 
lost portions of their ûngers in this way. 

The complainant's patent shows an additional, supplementary, 
or auxiliary feeding mechanism to carry the card strip to the feed, 
which had been used in the Bliss & Williams machines, at the 
same time providing an adjustable gauge in such relation to this 
auxiliary feed mechanism as to effect the essential' requisites of 
indicating the correct placing of the strip in order to insure the 
accurate punching out of the card slips. This was accomplished 
by adding to the single feed a second feed, which took the ma- 
terial from the operator, and fed it to the single feed, which 
thereby became the main feed. By this means the strip was 
placed in position in the auxiliary feed at such a distance from the 
punch that the danger of maiming the operator was entirely 
avoided. There was the additional adrantage that a new strip 
could be placed in the auxiliary feed, and adjusted by gauge to its 
correct position, while the machine was still at work upOn the pre- 
ceding strip, and the necessity for stopping the punch whenever a 
new strip was to be used was obviated. The gauge was so con- 
trived and adjusted that, instead of being in connection with the 
main feed, it was in connection with the auxiliary feed, making it 
practicable to operate the punch continuously and without inter- 
mission. 

The défense is that there is no inyention nor patentable com- 
bination in this new mechanism, but only an aggregation of old 
éléments. I am not able to concur in this Tiew. A careful ex- 
amination of the testimony and of the machine itself has satisfled 
me that, although the éléments of the combination claimed in the 
patent are old, the combination itself displays invention. A new 
and valuable resuit has been obtained. The safety and efficiency 
of the machine hâve been greatly enhanced, and the profits result- 
ing from its opération greatly increased. The opinion of the court 
is that the complainant's patent is valid, and that the défendant 
infringes. 

It was argued upon the hearing that the defendant's machines 
were freed from the patent by reason of the fact that they were 
made by the Bliss Manufacturing Company, with whom complain- 
ant had previously settled for its damages for infringement. 
Whether damages can be collected from the manufacturer of the 
machine, aûdfùrther damages from a subséquent purchaser and 
user of the sàme machine, was fully considered in Birdsell v. Sha- 
liol, 30 O. a 261, 112 U. S. 485, 5 Sup. Gt. 244, by the suprême court, 
which held that an infringer does not, by paying the damages for 
making and using a machine in infringeriient of a patent, acquire 
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anj right to the future use of tlie machine,' and that, on the con- 
trary, he might, in addition to the payment of damages for past 
infringement, be rçstrained by injunction f rom further use, and, 
when the whole machine is an infringement of the patent, be or-, 
dered to deliver it up to be destroyed. That case has been cited 
with approval in Callaghan v. Myers, 46 O. G. 565, 128 U. S. 617, 
665, 9 Sup. et. 177; Tuttle v. Matthews, 36 0. G. 694, 28 Fed. 98; 
Bragg V. City of Stockton, 27 Fed. 509, 510; Filter Co. v. Schwarz- 
walder, 58 Fed. 577, 579; Kelley v. Manufacturing Co., 54 O. G. 659, 
44 Fed. 19; Mill Co. v. Coombs, 48 O. G. 255, 39 Fed.803; and Thomp- 
son T. Bank Note Co., 45 O. G. 347, 35 Fed. 203-205. The cases to the 
contrary cited by défendant were decided prior to Birdsell v. Sha- 
liol, and are virtually overruled by that case. Where a patentée 
takes a decree for profits against a manufacturing infringer, he 
thereby sets the manufactured machine f ree. The distinction is 
obvions. In such cases the profits of the infringer are full compen- 
sation to the complainant for the wrong done him by the unau- 
thorized manufacture and sale of the infringing machine; but, 
where there is merely a settlement or judgment for damages, it 
is only for damages in the past, and has no relation to the future. 

It was also objected upon tlie hearing that défendant was not 
liable, in view of the alleged failure to mark the patented machine 
with notice of the patent That is a matter of défense which was 
not pleaded, and which, to be available, must be set up in the an- 
swer, and established by proof . Kob. Pat. § 1046 ; Goodyear v. 
AUyn, 6 Blatchf. 38.^ In that case Judge Blatchford said that 
there were several answers to this objection, which was first made 
there, as it is hère, on the hearing: First. That it did not ap- 
pear by the bill that the plaintiffs, - or either of them, had ever 
made or vended any articles under the patent, and that that fact 
was not shown by the défendants, Second. If that fact had ap- 
peared, either by bill or otherwise, it would be for the défendants 
to show a failure by the plaintiffs to mark, as required, the articles 
made or vended, and then the burden of proof would be on the 
plaintiffs to show that, before suit was brought, the défendants 
were duly notified that they were infringing that patent, and that 
they continued, after such notice, to make or vend the article pat- 
ented. Third. That the failure to mark would only hâve the 
effect to prevent the recovery of damages. It would not affect the 
rightto an injunction. 

Judge Blatchford also held that it was questionable whether the 
statute would apply to a suit in equity, because damages could not 
be recovered in equity. That ruling, however, was under the patent 
act of 1836, which did not provide for damages in causes in equity, 
as the statute nbw in force does provide. This défense was not 
pleaded; and it appears in évidence that the défendant company was, 
before thèy procured their infringing machines, notified of the com- 
plainantfjB patent, a copy bf which was shown to them, and that they 

» Fed. Cas. No. 5,555. i - 
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were warned that they must steer clear of it That défense is, there> 
fore, not well taken. 

The decree will be for the complainant, for an injunction and aii« 
account 



NATIONAL HEBLING-MAOH. CO. et aL r. ABBOTT. 

' (Circuit Court, D. Massachusetts. October 10, 1895.) 

No. 495. 

1. Patents— ^AssiGiTMENT m Trust— Estoppbi» 

Where an asslgnment of a patent purports to be In trust, but the trust 
Is not declared on'tbe face of the instrument, the assigner is bound in-- 
equlty (on account of the diflElculties and hazards of persons deaiing wiih. 
the trustée, in ascertainlng hls powers), to act in good faith, so as to pre- 
vent Etrangers from being prejudiced by hls acquiescencé, and an estop- 
pel easlly arlses agalnst him. j 

S. 8amK— ^SSIGNMENT SiGNED IN BlANK— EsTOPPEL. 

If the owner of a patent signs in blank a paper which he Isnows Is to- 
be flUed out by hls attoméy wlth matter relating to hls patent, and the 
attorney, contrary to hls intention, Inserts an asslgnment of the whole pat- 
ent to hlmself, In trust, the owner is estopped, so far as concerns innocent- 
Btrangers acquiring llcenses from .him, to deny hls right to .ûll out the as- 
slgnment aç was actually done. 
t. Same— Successive Licknses. 

Where â llcense given under a patent was, by Its tenus, excluslre, and' 
contalned a provision that the grantlng of a new llcense to another should 
operate as à cancellation of it, and afterwards the same was surrendered, 
and new llcenses In the same terms issued in succession to other parties, , 
held, that the last licenseè stood in the same position as if, instead of suc- 
cessive llcenses, there had been an asslgnment of the original llcense wlth 
the assent of the owner of the patent, and was entltled to âll the rlghtS' 
and equitles possessed by any of his predecessors. 

4. BamB— ESTOPPEI,. 

Neglèct for 13 years by patent owners, who hâve assigncd their patent 
In trust, to Inqulre into the terms of llcenses known to hâve been granted 
to thlrd parties by their trustée, estops them to deny knowledge of the - 
contents of sucb llcenses. 

This was a bill in equity by the National Heeling-Machine Com- 
pany and 'the Ross Heel Company against William T. Abbott for al- 
légea infringement of letters patent No. 220,920, issued October 28, 
1879, to Henry A. Hendérson and Hollis G. Paine, for. an improve- 
ment in heel-trimming machines. An injunction pendente lite was 
granted February 2, 1895. The cause is now before the court on- 
final hearing. 

John Lowell and Clarke & Raymond, for complainanta. 

Lund, Davis & Welch, for défendant 

PUTNAM, CSrcuit Judge. Theoretically, the granting of an In- 
terlocutory injunction in a cause in equity does not préjudice a hear- 
ing on bill, answer, and proofs; but it is not always certain that a 
court which has heard preliminary motions on a hasty, and perhaps 
partial, grouping of the facts, can, when it cornes to the final disposi- 
tion of the suit, erase the impressions previously gathered. Ther 
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court has endeavored to do so h«re, and has caref ully examined the 
record as presented on anal hearing, with a view of disposing of tha 
case anew, yet its conclusions are practically the same as they were 
wlien it granted the interlocutory injunction. 

The patent involved in this case is described as for an improve- 
ment in heel-trimming machines, and was issued in 1879 to Hender- 
son and Paine. The original purpose of the patentées was the trim- 
ming of wooden heels, but, soon after the patent was issued, it was 
discovered that it could be used in connection with finishing leather 
heels. It is said that the machine patented required some modifica- 
tion for the latter purpose; but whether this was so, or not, the 
court does not flnd it necessary to détermine. The plaintiffs in this 
case are the National Heeling-Machine Company and the Eoss Heel 
Company, each a corporation, and the défendant is William T. Ab- 
bott. The issue is entirely between the Eoss Heel Company and 
Abbott, each claiming to be licensees of the original patentées ; and 
no questions touching the validity of the patent, or infringement, 
arise. The Ross Heel Company claims an exclusive license so far aw 
the machine can be used for the purpose of finishing wooden heels, 
and only to that extent. The patent-oflfice records show an assign 
ment of the entire patent to F. F. Raymond, 2d, as trustée, and a 
later one from him to the National Heeling-Machine Company. If 
the Ross Heel Company is the holder of an exclusive intervening 
license, as claimed by it, it, of course, had a right to bring this bill, 
making the assignée of the patent a party. But no question as to 
parties is made in the case, except so far as it is necessarily involved 
in the main issue which we are to consider. The assignmènt to 
Raymond describes him as trustée, without indicating on its face 
who are the beneflciaries under the trust. Probably, under Railroad 
Co. v. Durant, 95 U. S. 576, 579, and National Bank v. Insurance Co., 
104 U. S. 54, 63, adopting the rule of Shaw v. Spencer, 100 Mass. 382, 
the obligation rested on any person taking a title from Raymond to 
ascertain the nature of the trust, and his right to make a title. On 
the other hand, in cases where the trust is not declared on the face of 
the instrument, on account of the diiHculties and hazards which fall 
on persons dealing with the trustée, in ascertaining what are his pow- 
ers, and even who are the beneflciaries, equity casts on such beneflcia- 
ries, when, as in this case, they create the trust, the duty of acting in 
good faith, so as to prevent strangers from being prejudiced by their 
acquiescence, and an estoppel easily arises against them. 

It is claimed by the défendant that the Ross Heel Company, which 
holds under Raymond, through intervening licenses, is not an inno- 
cent licensee, and that when it took its license it had knowledge of 
the alleged existing relations between Raymond, as trustée, and Hen- 
derson and Paine; but it is clear that its predecessor in title was 
wholly innocent, and that, whatever knowledge the Ross Heel Com- 
pany might hâve had or could hâve acquired, it is, under the circum- 
stances, entitled to ail the equities possessed by that predecessor. 

It appears that Raymond was the attorney of Henderson and Paine 
with référence to this patent, which is an important fact. It does 
not appear that he was ever discharged by them, as such attorney, 
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«kitil after the rights of thé predecessors in title of the Eoss Heel 
Company were flxed. It is claimed by the défendant, and testifled 
by Henderson and Paine, that they were not aware tbey had made a 
gênerai assignment of the patent to Raymond, as trustée; that they 
did not intend to do so; and that whatever they did exécute was in 
blank, and was filled out by him contrary to their directions. But, 
even if they signed the instrument in blank, they knew it related to 
this patent; so that, so far as the rights of innocent strangers art; 
concemed, they are estopped from denying the right of Raymond to 
fin out the assignment as we flnd it. It is also claimed that Hender- 
son and Paine intended, in the transactions with Raymond, to reserve 
absolutely the control of the machine for use in trimming wooden 
heels, and that in that respect the instrument found in the record did 
not conform to their intention. But, simultàneously with the deliv- 
ery of the assignment, Raymond, as trustée, executed a license to 
Henderson and Paine, giving them an exclusive right to the machine 
for trimming wooden heels; so that, so far as this case is concerned, 
the arrangement was completed substantially the same as they claini 
it should hâve been. There were some limitations in the license of 
which they complain, which, under some circumstances, might oi' 
might not hâve been of importance; buttheyareinconsequentialhere, 
as we View the facts. The license to Henderson and Paine bears the 
signature, not only of Raymond as trustée, but also of Henderson and 
Paine. One of them positively dénies that he ever signed such an 
instrument, and the other has no recollection of signing it; but the 
original is produced, the testimony of the attesting witness is given, 
and there is no doubt in the mind of the court of the authenticity of 
their signatures. This license, however, is not important, except that 
their signatures to it emphatically deny their claim that they were 
ignorant that the patent had been generally assigned to Raymond. 
The license provided that on the application of Henderson and Paine 
a new license should be granted to any one elected by them. It also 
contained a provision that the new license should cancel it. Hender- 
son and Paine deny that they ever had this license in their possession, 
and therefore deny that they ever surrendered it, and there is no form- 
ai instrument of surrender shown in the record. But this is unim- 
portant, because, if any subséquent license was given by Raymond 
as trustée, with the consent of Henderson and Paine, or with their 
acquiescence, the license to them was of no further value, and was 
canceled in effect; for by force of its terms, which we hâve cited, th« 
new license became a substitute for it. 

April 24, 1880, Raymond, as trustée, gave a license to Blanchard, 
in the same terms as that previously given to Henderson and Paine, 
limited also to the manufacture of wooden heéls. This not only con- 
tained the gênerai expressions in the previous license, indicating that 
his right was exclusive, but also, to put this beyond question, there 
was inserted in it an express provision that Raymond would not li- 
cense any other person to make wooden heels under the patent in 
question so long as Blanchard's remained in fotce. The s£^me ex- 
press provision was found in the subséquent licenses to which we will 
refer.' 
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There is no doubt that Blanchard duly surrendered his lieense, and 
that September 25, 1886, Raymond issued to G. W. Harnden a new 
lieense, in ail respects the same as that to Blanchard. Harnden sub- 
sequently surrendered this, and simultaneously, December T, 1893, 
Raymond issued to the Ross Heel Company an exclusive lieense of 
like character in ail respects. By the terms of thèse licenses to which 
we hâve already referred, the Ross Heel Company became the suc- 
cessor in title of Henderson and Paine, if a lieense was in fact issued 
to them, and, if not, of Blanchard; and the rights of the Ross Heel 
Company are precisely the same as though, instead of there being suc- 
cessive licenses, the original lieense had been transfeWed to that cor- 
poration, with the assents of the original licensee and of the gênerai 
holder of the patent. In other words, the Ross Heel Company be- 
came the successor in title of Blanchard and Harnden, with ail the 
rights and equities which éither of them possessed. Henderson and 
Paine both deny knowledge of the issuingof the licenses to Blanchard 
and Harnden in the exclusive form in which they were in fact issued. 
The conséquence was that April 25, 1893, Paine assigned to Hender- 
son ail his right, title, and interest in the patent, and May 23, 1893; 
Henderson licensed Abbott to make and use the patented machine 
for the purpose of trimming wooden heels only. Henderson's and 
Paine's déniais are overbome by the weight of the direct testimony 
in the case, — four witnesses eontradieting Henderson ; and two, Paine. 
The testimony of each of thèse witnesses is altogether more satisfac- 
tory thaû that of either Henderson or Paine; but we need not dwell 
on this, as there are some éléments in the case which put it beyond 
ail question. They are the same referred to in our opinion flled Feb- 
ruary 2, 1895, disposing of the motion for an interlocutory injunction. 
Henderson admits that he knew Blanchard had a lieense of some kind, 
but hp says he thought it was limited to the use of one or two spécifie 
machines. With référence to the Harnden lieense, the case is even 
more clear. This lieense contained a provision that on its surrender, 
and the issuing of a new lieense to Harnden's successor, Harnden 
should pay Raymond, as trustée, $250, which, of course, would inurc 
to the beneât of Raymond's beneâeiaries. Before this lieense issued, 
correspondence took place between Raymond and Henderson touching 
this $250, the record showing two letters from Raymond in Hender- 
son's possession, or received by him. Therefore Henderson positively 
knew that a lieense to Harnden was in contemplation. Paine, it 
appears, had a letter from Raymond of December 5, 1882, in which 
thèse words occur: "You are shut off from making wood heels, be- 
cause you hâve assigned the lieense." Paine immediately afterwards 
acknowledged this letter, and made no objection to the statement 
which we hâve quoted. Pending the period between the date of the 
lieense to Blanchard and that of Harnden's surrender of his lieense. 
Blanchard and Harnden relied on their title under Raymond, and 
were continuously using the patented machine. This covered 13 
years. During this time neither Henderson nor Paine appears to hâve 
investigated the transactions, or to hâve notifled Blanchard or Harn- 
den that their title was not suiHcient. If they knew the terms of the 
licenses, they were, of course, directly estopped by their acquiescence. 



58 FSCERAL BEPOBTEB, VoL 70. 

if they diâ Qôt knowthem, they knew that licenses of some sort had 
been girenby Raymond, wlio was their trustée and attorney; and, if 
they saw fit to make no inquiry, they became, on ail principles of 
equity, equally estopped. If, in 1893, they had brought a bill in 
equity to obtain the cancellation of the license held by Harnden, their 
bill would clearly hâve been defeated by their lâches; and the equi- 
tiea against them when Henderson granted his licensé to Abbott, if 
they had then been put in the position of défendants by Harnden, 
were precisely the same as though they had brought a bill of the 
character supposed. Abbott's equities are no greater than theirs. 
Let there be a decree in favor of the Ross Heel Company for an in- 
jnnction and a master. 



BRIE RUBBEE CO. T. AMERICAN DUNLOP TIRE CO. 

(Circuit Court of Appeals, Thlrd Circuit July 22, 1895.) 

No. 20. 

1. Patents— Limitation ov Claims— Amkndmbnts ih Patent Oppick. 

Where the original application for a bicycle patent was for a tire In com- 
blnatlon wlth a wheel havlng a grooved rlm wlth supplemental grooves, 
and the only rlm sbown In ttie drawlng had supplemental grooves, and 
the spécification and daims underwent several modifications and amend- 
ments on référence to other patents, but the drawlngs remalned un- 
changed, and there was no Intimation that the supplemental grooves could 
be dlspensed wlth, untll, by a final amendment, ail mention of them was 
omltted from one of the claims, It seems that this clalm should be limlted 
by readlng Into it the supplemental groove. Otherwlse, il would seem 
that the patent would be vold for enlargement beyond the scope of the 
original application, whleh alone was supported by the required oath. 

8. Same— Inpbingembnt — Bicycle Tires. 

The first clalm of the Brown and Stlllman patent. No. 488,494, for a 
pneumatlc tire made inextensible clrcumferentially by means of eircum- 
ferentlal reinforcements along two Unes wlthln the edges and above the 
bottom of the groove, whereby the tire is made to seat itself on inflation, 
and the , necessity for mechanical connection wlth the rlm is obviated, 
held not Infringed by a tire made accordlng to the Moomey patent, No. 513,- 
617, which is not retalned upon the rlm by internai air pressm'e alone, 
but requlres binding cords in addition thereto, besides otber points of 
différence. 66 Fed. 558, reversed. 

3. Bamb— Equivalents. 

In applying the doctrine of équivalents, a distinction Is made between 
inventions of spécifie devices and inventions of combinations. In a simple 
Invention the range of équivalents is much wlder than in a combination. 
In the former a change whlch would be held to be a substitution of équiv- 
alents may in the latter be consldered to be an introduction of a new Idea 
of means. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

This wàs a bill by the American Dunlop Tire Company against 
the Erie Rubber Company for alleged infringement of a patent re- 
lating to pneumatic bicycle tires. In the circuit court the patent 
was held ralid and infringed as to the claim in issue, and a decree 
was entered accordingly. 66 Fed. 558. Défendant appeals. 

Horace Pettit, John K. Hallock, and H. C. Lord, for appellant. 
P. W. Page and S. A. Duncan, for appellee. 
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Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

WALES, District Judge. This is a suit for the infringement of 
tiie first claim of letters patent No. 488,494, dated December 20, 1892, 
and issued to Alexander T. Brown and George P. Stillman, for an 
improvement in inflatabîe or pneumatic wheel tires for cycles and 
other vehicles. The American Dunlop Tire Company, tlie complain- 
ant, by virtue of certain mesne assignments, became the owner of 
the patent, and obtained an interlocutory decree in the circuit court 
against the Erie Rubber Company, the défendant, which has brought 
this appeal. 

The spécification of the patent déclares that: 

"The primary object of the invention is to provide a tire which, while pos- 
sessing the resiliency and life of what are technically lînown as true or high- 
grade pneumatics, may be readily and easlly detached from, or applied to, 
the rlm of a wheel." 

The chief characteristics of the improvement are described to be: 

"First, an exteriorally grooved rim, with divergent side edges or flanges; 
and, second, a tire comprislng or confinlng an inflatabîe tube, seated and 
contained partly within the grooved rim, and made rigid or nonextensible 
circumferentially along two Unes on opposite sides, which lie within the 
groove, below the edges, but above the bottom or deepest part of the same." 

"In the practical carrylng out of our invention, we secure the best résulta 
by attaching to or incorporating with the tire two metallic wires or bands, 
endless or having connected ends, and combining such a tire with a perlpher- 
ally grooved rim, having in each divergent side or flange, and above the 
bottom or deepest part of the groove, a supplemental groove, or an offset 
or shoulder, up, into, or onto which the wires or bands are forced by the 
air pressure when the tire Is inflated, and where they are seated and retalned 
by that pressure. A tire thus constructed requires no permanent connec- 
tion of any description between It and the rim, as the internai air pressure 
alone is amply suffleient to maintain it In position thereon. It further obvi- 
âtes the use of tightenlng appllances, or accessories other than those re- 
qulred for inflation, or any manipulation of the same, in the opération of 
applylng the tire to, or removlng it from, the rim." 

The accompanying figure, representing a cross section of the pat- 
ented combination, and reproduced from the drawings of the patent, 
illustrâtes the invention in the preferred form, as above described. 

B is the inner tube; C, the outer cover, with wires, 2, 2, in its 
edges; A, the rim; and 1, 1, the supplemental grooves or shoulder s. 
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■ The first claim reads thus: 

"(1) In combinatlon with an exterlorally grooved rim, haying divergent side 
edges or flanges, a tire comprlsing or confining an inflatable tube, seated 
and; contained partly witbln tbe grpoved rim, and made rigtd or' inextensi- 
ble. clTonmferentlally along two Unes lying witbln the groove, below the 
edges, but àbove the deepest paM of the sâme, by means of circumferential 
reinforcements secured to or incorporated with it, and adapted to be held 
in place in the rim by the action of the internai air pressure." 

The àlleged înfringing device is maniiîactured and sold Ijy the de- 
fendant under a licénse from Joseph G. Moomey, to whom letters 
patent No. 513,617, dated January 30, 1894,^ were issued for improye- 
ments in pneumatic tires, the èpeciflcatîon whereof states: 

"More specifically, njy Invention bas relation to the fastenlng of the tire 
to the rim of the wheel, and particularly to that class of tires having flaps 
on: t-helr périphéries, on which a binder is placed, binding tbem to the rim 
of the wheel." 

The Moomey tire is shown in the following drawing^ representing 
a transverse section: 
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In this eut, 1 marks the rim j 2, the tire; 3, a string or cord binder 
wrapped several times around the wheel, and binding the tire iirmly 
upon the rim; 4, the inflatable tube. 

The défenses are (1) that the first claim is invalid, or, if valid, can 
hâve no scope beyond the structure shown in the drawings, and de- 
scribed in the original spécification; and (2) noninfringement. 

By référence to the file wrapper and contents, it appears that the 
original application of Brown and Stillman, filed June 20, 1891, was 
for the invention of new and useful improvements in tires for vehi- 
cles, of which the spécification, "taken in connection with the accom- 
panying drawings, is a fuU, clear, and exact description." The 
spécification further states, "Our invention consists of the several 
novel features of construction and opération hereinafter described, 
and which are specifically set forth in the claims hereto annexed." 
The claims for thé supplemental grooves, when first made, were re- 
jected by the examiner, on the ground that the prier patents of 
Harris and Du Bois "show solid tires held in place on the rim by the 
latéral shoulders and wires, and is the same means as employed by 
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applicant." The first spécification and claims hating been canceled 
entire, othéfs were substituted by the applicants, which, however, 
retained the "auxiliary, concaved flanges," and thèse substitutions 
were also amended on additional objections from the examiner. 
On the third amendment two claims were added, for "the combina- 
tion with the rim, having side cayities, of a flexible tire," etc. The 
fourth amendment was for a "wheel rim having a central, peripheral 
groove, and a supplemental groove, of increased diameter, at each 
side of the said central groove, in combination with a pneumatic tire 
having its expansible tube disposed in said central groove, and a 
wire annulus secured to each edge of the tire casing, and disposed 
in said supplemental grooves in the manner described." 

It is conceded that this device was novel, and entitled to the pro- 
tection of a patent, but it will be observed that the patent is for a 
combination j and to support the charge of infringement, against 
the défendant, it must be shown that it has made use substantially 
of the samè combination, including every one of the éléments there- 
of, or a mechanical équivalent for any one that has been omitted. 
ït will also be noticed that the défendant does not use the supple- 
mental grooves, and it is admitted that if those grooves are, construc- 
tively or by implication, ineluded in the first claim, there is no in- 
fringement. On this point the issue between the parties is distinct- 
ly made. The complainant contends that the first claim covers a 
rim without the supplemental grooves; and the défendant insists 
that this construction would extend the claim beyond the scope of 
the original application and in opposition to the express limitation 
contained in the correspondence of the applicants with the patent 
office, and render it invalid. The original application of iJrown 
and Stillman was for a tire in combination with a wheel having a. 
grooved rim with supplemental grooves, and the accompanying 
drawings illustrate a rim of that description, and no other. Tlie 
spécification and claims underwent several modifications and amend- 
ments on références to other patents; but the drawings remained 
unchanged, nor was any claim made or intimation given that the 
supplemental grooves could be dispensed with, until the final amend- 
ment, of December 1, 1892, when, for the first time, claim 1, as it now 
appears, was made and allowed, and a clause was interpolated in the 
spécification corresponding therewith. Before this, on March 18, 
1892, the examiner having pointed out that the Jeffrey patent con- 
tained a tire having "endless bands imbedded in its edges," the 
claims were so amended as to specify the supplemental grooves as a 
feature of the claims, and thereby avoid the Jeffrey interférence. Ad- 
ditionally, it is not denied that the complainant has never put on the 
market, for sale, a single patented structure without the supple- 
mental grooves. On May 24, 1892, an interférence was adjudged 
between Brown and Stillman and prior patentées, on the foUowing 
issue: 

"A wheel rim having a central, peripheral groove, and a supplemental 
groove, of Increased diameter, at each side of said central groove in combi- 
nation with a pneumatic tire having its expansible tube disposed in said 
central groove, a wire annulus secured in each edge of the tire casing, and 
disposed in said central grooves." 
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A compromise having been effected by a consolidation of tbe in- 
terests of the parties to the interférence, the application, filed June 
20, 1891, was allowed, and the patent in suit was issued. 

It is objected, and, we think, with much force, tliat if claim 1 is 
not restricted to a rim with side grooves, the patent will be enlarged 
beyond the scope of the original application, which is alone support- 
ed by the required oath, and thereby rendered invalid. This con 
tention is supported by reason and authority. Thus, in De La 
Vergne Bottle & Seal Co. v. Valentine Blatz Brewing Co., 14 C. C. A. 
77, 66 Fed. 771, the court said : 

"It is true that the language of the spécification and the claim of tlie pat' 
ent Is différent, In this respect, from that first used in the application, but 
the correspondence eontained in the flle wi-apper discloses no purpose to 
change the chàracter or scope of the invention in this particular." 

The claim of the patent must be restricted within the limitation 
imposed by the patent office and accepted by the applicant. Eagle- 
ton Manufg Oo. v. West, Bradley & Garey Manuf g Co., 111 U. S. 
490, 4 Sup. Ot. 593; Machine Co. v. Featherstone, 147 U. S. 209, 13 
Sup. et. 283; Snow v. Railway Co., 121 U. S. 617, 7 Sup. Ct. 1343; 
Crawford v. Heysinger, 123 U. S. 589, 8 Sup. Ct. 399; Consolidated 
Electric Light Co. v. McKeesport Light Co., 40 Fed. 21. The fact 
that the third claim of the Brown and Stillman patent covers a rim 
having the supplemental grooves does not remove the self -imposed 
limitations of the patentées, and permit such a construction of the 
flrst claim as would prohibit the use by the défendants of a rim not 
having the side grooves. The infringement of the flrst claim only 
being at issue, the remaining claims are ont of the présent contro- 
versy. We do not wish, however, to be understood as expressing 
a definite conclusion on this branch of the case. It is sulBcient to 
say that it is worthy of serions considération. 

The flrst claim makes no référence to the supplemental grooves, 
but, in view of the correspondence attending the passage of the 
case through the patent office, it becomes important to ascertain 
whether the patentées ever meant to claim a rim not having the 
supplemental grooves, and, if such was their meaning, whether it 
would be within the scope of the patent. But admitting the con- 
struction of the flrst claim to be that given to it by the court below, 
namely, "that the élément of a supplemental groove is neither ex- 
pressly nor impliedly incorporated in the claim now being consid- 
ered," we are fully convinced, after a careful examination of the 
proofs, including the history of the prior state of the art, that the 
défendant is free from the charge of infringement. The patent in 
suit is for a. combination, and not for a pioneer device. Ail of the 
éléments of the combination were old, excepting the mode of fasten- 
ing the tire on, and of removing it from, the rim; and this is accom- 
plished by the particular arrangement of reinforcing the edges of 
the tire so that, when fully inflated, it will be "seated and eontained 
partly within the grooved rim, and made rigid and nonextensible 
circumferentially along two Unes, between the edges, but above the 
deepest part of the same." The spécification states the primary ob- 
ject of the invention to be "to provide a tire * * * which may 
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be readily and easily detached from or applied to the rim of a wheel. 
* * * A tire thus constructed requires no permanent connection 
of ajiy description between it and the rim, as the internai air pre»- 
sure aJone is amply sufficient to maintain it in position thereon. It 
further obviâtes the use of tightening appliances, or accessories 
other than those required for inflation, or any manipulation of the 
same, in the opération of applying the tire to, or removing it from, 
the rim." Prior to the date of the Brown and Stillman patent, three 
différent modes of applying and retaining a pneumatic tire on a 
wheel had been in use, which may be classified as foHows: (1) 
Those in which the tire consista of an endless tube of canvass and 
rubber, usually, but not always, containing an inner, inflatable, air 
tube, and permanently secured within the groove of the rim by 
cément or otherwise, and known as "hose-pipe tires." (2) Those in 
which the^ edges of the shoe or cover engage the side flanges of the 
rim by a fiook or dovetailed formation, and are held in place by the 
force of the internai air pressure, and are known as "clincher tires." 
To this class belong Jeflfrey's patent and Bartlett's patent (defend- 
ant's exhibits). (3) Those wherein the edges of the shoe or cover 
are bound to the rim by some form of binder, or clamping means, 
which must be manipulated in the opération of applying the tire to, 
or removing it from, the rim. To this class belong several patents 
which are contained in defendant's exhibits, including the Rice 
patent, of April 19, 1892. The application of Rice was flled May 8, 
1891, and the object of his invention, as set forth in the spécification, 
was to "produce an effective means for securing the tire to the rim 
of the wheel; and it consists in a wheel having a rim constructed 
with an annular central bearing surface for the tire, and with an 
annular groove at each side of said bearing surface, combined with 
a tire arranged in said central portion of the rim, with a flexible 
jacket surrounding the tire; the jacket constructed with circum- 
ferential pockets at its edges, and wires through the said pockets, 
provided with means for contracting said wires into the said an- 
nular grooves at the sides of the bed of the tire, and whereby the 
said jacket thus secured to the rim incloses and secures the tire up- 
on the rim." The first différence to be noted between the Brown 
and Stillman tire and the defendant's tire is that the latter is not 
retained upon the rim by the internai air pressure alone, but be- 
longs to the third class of tires just described; and, secondly, that 
the tires of this class cannot be removed from the rim without 
loosening the binders, and this distinguishes them from the Brown 
and Stillman tire, which is kept in place upon the rim by air pressure 
alone, and is readily removed by the déflation of the air tube. 
Again, Brown and Stillman, in their correspondence with fhe pat- 
ent office, in avoidance of objections which were made by the ex- 
aminer on référence to the prior patents, repeatedly limit their 
claims to "a tire having endless bands imbedded in the edges there- 
of." "Applicants' bands," they say, "are imbedded in the edges of 
tire, and do not require tightening." Distinguishing their inven- 
tion from that of a prior patent, they call attention to the fact that 
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the bands of the latter "are not imbedded in tlie tire, and that appli^ 
cants' bands are not required to be rednced in -diameter." Tlieir 
spécification states, "We prefer that tbe bands be welded to be con- 
tinuons, or that the ends thereof be connected by suitable means so 
that the tire may be adjusted to the proper fit upon the rim, but not 
to be used in removing the tire from, or attaching it to, the rim." 
Notwithstanding thèse limitations, and the marked différences be- 
tween the complainant's tire and that of the défendant, the court 
below was of the opinion that "the cords of the respondent's device 
produce the same results as complainanf s endless bands, in sub- 
stantially the same way." In other words, the multiple cord wrap- 
pings of the Moomey tire are held to be the équivalents of the wire- 
edged tire of the patent in suit. Practically, the same resuit may 
be eflected by each of thèse tires, but the means by which the re- 
suit is effected are, in our opinion, entirely différent; the one tire 
being held in place by air pressure alone, while the other requires 
the addition of the binding cords to keep it on the rim. The edges 
of one are permanently reinforced by the imbedded wires. The 
edges of the other are of a différent formation, and are applied to 
and detached from the rim in a différent manner, The one is not 
the équivalent of the other, although the ultimate function of each 
may be the same, in the sensé that ail pneumatic tires, when at- 
tached to the rim in any way, act as elastic cushions, in promoting 
the comfort of those whô use them. And hère it may be remarked 
that, in applying the doctrine of équivalents, a distinction is made 
between inventions of spécifie devices and inventions of combina- 
tions. In a simple invention the range of équivalents is much wider 
than in a combination. In the former a change which would be 
held to be a substitution of équivalents may in the latter be consid- 
ered to be an introduction of a new idea of means. Therefore, it is 
said, with référence to such éléments in any combination as consti- 
tute its subordinate means, no other éléments can be équivalent 
unless they are équivalent inventions; that is, unless they not mere- 
ly perform the same funetions, but perform them by applying the 
same force to the same object through the same mode of application. 
1 Bob. Pat. 254; Wells v. Ourtis, 13 0. 0. A. 494, 66 Ped. 318. It 
is only when an invention is broad and primary in its character, and 
the mechanical funetions performed by the machine are, as a whole, 
entirely new, that the courts are disposed to make tie range of 
équivalents correspondingly broad. Miller v. Manufacturing Co., 
loi U. S. 207, 14 Sup. et. 310. The improvement made by Brown 
and Stillman was for a new mode of attaching to and removing the 
tire from the rim, and their invention is not so much one of a resuit 
or effect as it is of a particular arrangement of parts by which the 
resuit or effect may be obtained. The éléments of the combination 
are old, with the exception of a tire which is held upon the rim by 
the conjoint action of the inextensible rigid bands imbedded in the 
edge of the tire and the outward action of the internai air pressure, 
and which can be applied to or removed from the rim without dis- 
connecting the ends of the reinforcing wires. The defendant's tire 
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is of a différent cliaracter from tliat of the complainant, both in the 
mode of its application to and of its remoTal froib the rim, and in 
the manner in Tvhich it is secured and held in place on the rim. 
Thèse différences, if there were no others, are sufflcient to exempt 
the défendant from the charge of infringement. The defendant's 
tire, indeed, more closely resembles that of the Eice patent, and, so 
far as relates to the mode of fastening the tiré to the rim, belongs 
to the third class of pneumatic tires described above. It is clear 
to even an unskilled observer that, in the methods of putting on and 
taking off the tire, the defendant's contrivance is entirely dissimilar 
to that of the Brown and Stillman patent, which are declared to be 
the primary objects of their invention, and which are admitted to 
be a decided improvement; but it is only an improvement, and, in 
the view we hâve taken of the facts established by the proofs in the 
cause, we do not see that the défendant has, in any respect, invaded 
the complainant's rights. We are therefore of the opinion that the 
decree of the court below should be reversed, and the cause remand- 
ed, with directions to dismiss the bill. 



ANDREWS et al. v. THUM et al. 

(Circuit Court of Appeals, First Circuit. June 11, 1895.) 

No. 89. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a bill in equity by Otto and William Thum against John 
A. Andrews, William Y. Wadleigh, B. P. Bullard, and William A. 
Dole, trading under the name of John A. Andrews & Co., for alleged 
infringement of letters patent No. 278,294, issued May 22, 1883, and 
No. 305,118, issued September 16, 1884, both to Otto Thum, for 
improvements relating to fly paper. The circuit court rendered a 
decree for complainants (53 Fed. 84), and défendants appealed. A 
pétition to dismiss the appeal was denied by this court (12 C. C. A. 
77, 64 Fed. 149) ; and, the case being afterwards heard on the merits 
of the appeal, a decree was entered reversing the decree below, and 
remanding the cause, with directions to dismiss the bill. 15 C. C. A. 
67, 67 Fed. 911. After the entry of this decree, the présent rehearing 
was allowed. 

John M. Perkins, for appellants. 
Thomas J. Johnston, for appellees. 

Before COLT, Circuit Judge, and WEBB and ALDRICH, District 
Judges. 

PER CURIAM. Upon rehearing we see no reason to modify the 
views heretofore expressed, or to change the resuit already an- 
nounced in this case. The decree of the circuit court is reversed, 
and the cause remanded, with directions to dismiss the bill, with 
costs. 

v.70F.no.l — 5 
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PACKARD T. LACING STUD CO. 

<blrcnlt Court of Apiteals, First Circuit Uctober 18, 1805.) 

No. 135. 

1. Patbktb— Prima Pacib Validitt— Operativb Machinb. 

Tlie (act that no maclilne lias been constructed and put Into practlcâl 
opération under a patent is not, of itaelf, sufflcient to sIjow that tlie pat- 
ent is inoperative, or to oTercome tlie prima facie presumptlon of it» 
valldity from the fact of Its Issuance. If the proofs do not overcome 
this presumptlon, and the device is of such a character, or relates to such 
spécial and pecullar subject-matters, that it does not corne within the 
range of common expérience or Judicial knowledge, the prima fade 
showing must stand. 

8. Samb— Sbfpiciekcy of Spécifications. 

Where it is claimed that a patent, under whlch no machine bas been 
put into practical use, would be inoperative because of a difflcuity pointed 
out, it is only necessary that the spécification should be such that a 
mechanic of ordinary skill in the art should be able, by the aid thereof, 
to overcome such difflcuity. 

8. Eamb— Anticipation— Utility of Anticipating Machine. 

Where a machine is relied on only as an anticipation of the patent in 
Issue, it is not necessarily of importance to inquire whether the same pos- 
Bessed utility or not, or was in ail respects patentable. 
4. Samb— Invention — Anticipation. 

A patent for a combination is not necessarily invalid by reason of the 
fact that ail Its éléments çould be brought together by selectlng parts 
from varions known machines of the same character, though this may re- 
quire a strict construction of it» claims. 

6. Samb— Machine for Setting and Pekding Lacing Hooks. 

The Eppler patent, No. 255,076, for a machine for feeding and setting 
lacing hooks, hOd void as to claims 1, 6, and 7, and valid as to daim 3, 
whicb is also Md Infringed by a machine made in accordance with the 
Smith patent, No. 309,166. 67 Fed. 115, modifled. 

Appeal from the Circuit Court of the United Statea for the Dis- 
trict of Massachusetts. 

This was a bill in equity by the Lacing Stud Company against 
Nathaniel R. Packard for alleged infringement of letters patent No. 
255,076, issued March 14, 1882, to Andrew Eppler, Jr., for a machine 
for feeding and setting lacing hooks. The machine used by respond- 
ent was made according to letters patent No. 309,166, issued Decem- 
ber 9, 1884, to Stephen N. Smith. The first, third, sixth, and seventh 
claims of the Eppler patent were put in issue in the case, and the 
circuit court held that each of thèse claims was valid, and was in- 
fringed by respondent's machine. 67 Fed. 115. Bespondent ap- 
peals. 

John L. S. Eoberts, for appellant. 

Frederick P. Fish and William K. Eichardson, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a suit on a patent for improve- 
ments in machines for feeding and setting lacing studs. The défend- 
ant below (now appellant) claims that the patented machine of the 
plaintiff below (now appellee) is inoperative; and, in turn, the plain- 
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tiff below claims that the alleged anticipatory machine especially re- 
lied on by the défendant was abandoned, as a failure, after a short 
expérimental use. Questions of this character are too often pressed 
on the court without necessity, diverting its attention from more sub- 
stantial issues. The rules touching them are well settled. They in 
no way take on the extrême characteristics insisted on by each side 
in the case at bar, and the circumstances must be very peculiar to 
call for their application. The appellant attempts to emphasize his 
position by urging that there is no évidence in the record that the ap- 
pellee's machine was ever made, much less put into use. That it 
was constructed and put into use is alleged in the bill, but this ig di- 
rectly denied by the answer, and there are no proof s touching this is- 
sue; so in regard to this the appellant is to be talien as correct. 
But this, standing alone, falls far short of answering as an équivalent 
for the appellant's gênerai proposition. If a machine has not been 
constructed and put into practical use, it may be diflBcult to déter- 
mine whether it ever can be; but, notwithstanding this, the grant 
of the patent makes a prima facie case in this particular, and the 
court may not be able to find in the record proofs to overcome this 
presumption. When such is the fact, and when, also, the device is 
of such a character, or relates to such spécial and peculiar subject- 
matters, that it does not come within the range of common expérience 
or judicial knowledge, the prima facie showing must stand. The pat- 
ent at bar, on the proofs submitted, falls within thèse conditions. 
It is claimed that the machine it covers is liable to be clogged at one 
point so as to become inoperative ; but we are ref erred to no proofs 
on this proposition, and are asked to détermine it by inspection. 
This we cannot do, to the extent of ascertaining for ourselves that 
the appellee's device does net represent a completed and useful in- 
vention. We are even further from an ability to détermine that a 
mechanic of ordinary skill in the art could not take the patented 
machine in issue, and, with the aid of the spécification, overcome the 
minor difflculty to which the appellant refers. The law does not re 
quire more than this. Persons possessed of the most brilliant con- 
ceptions are sometimes the poorest mechanics. Pickering v. Mc- 
Cullough, 104 U. S. 310, 319; The Téléphone Cases, 126 U. S. 1, 585, 
536, 8 Sup. et. 778. Other authorities are sufficiently gathered in 
Robinson on Patents, at sections 128 and 129, and in the notes there- 
to. Thèse remarks also apply generally to the Palmer machine. It 
sometimes liappens that a device is abandoned for reasons wholly 
other than its own inhérent qualifies. As this machine is relied on 
by the appellant only as anticipatory, it is not necessarily of impor- 
tance to inquire whether it possessed utility, or was in ail respects 
patentable, and we agrée with the circuit court that it cannot b« 
classed with mère abandoned experiments. 

The appellant further says that the patent in issue is what has- 
been termed a "paper patent," — of no use or beneflt to the public, but 
bought for the purpose of being laid away until such time as it could 
be brought forth and used on some unlucky rival. We do not flnd 
in the record the proofs to sustain this daim, and therefore we need 
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not discuHS it The record does, however, show many machines for 
placing various articles promiscuously in réservoirs or hoppers, with 
appropriate devices for selecting and feeding them aatomatically; 
and that there hâve long beeneuch various devices is also a matter 
of common knowledge, It is also probably true that by selecting 
from the various known machines of that character, and indeed by 
sfelecting only from those devised with référence to lacing hooks, in- 
cluding especially the Palmer machine, ail the éléments of the patent- 
ed machine in suit could be brought together. This, however, on 
well-settled rules, falls far short of demonstrating that appellee's de- 
vice contains no patentable qualifies, though it compels us to regard 
them as of a limited and restricted character. 

Therefore, in view of thèse anticipations and the state of the art, 
we think the entire substance of the patent in controversy is in the 
third claim. The learned judge who tried this cause in the circuit 
court has fully explained this claim; and, as we agrée with his expo- 
sition of it, nothing wpuld be gained by enlarging upon it, except to 
add that we think it represents only an improvement in one particu- 
lar over Palmer. For the reasons already given, especially in view 
of the Palmer machine, we think the first claim is too broad. A ma- 
chine could be constructed embraeing ail the éléments it contains, 
and yet be substantially the same as Palmer's. The groove is the 
only new élément in the sixth claim. It is now sought to be sup- 
ported on the proposition that it extends through the entire circle, 
and serves to steady the arms as they revolve. But neither the claim 
nor the spécification indicates any such purpose, and ail their require- 
ments oan be met without the groove extending over more than the 
lower part of the réservoir. Giving them a fair construction, their 
substance is found in the Palmer device. We think the set screws, 
which are the only élément which is alleged to distinguish the sev- 
enth claim, do not create any patentable différence from the third 
claim, and that, therefore, the seventh is ineffectuai and void. 

The défendant below appealed against the whole decree. He suc- 
ceeds in reversing it in some substantial parts, but not in the most 
important particular. Neither party has wholly prevailed hère. 
Therefore we will follow Mason v. Graham, 23 Wall. 261, 278, where 
the circumstances, in that the case was in equity, and there was a 
substantial modification of the decree below, were more akin to the 
case at bar than those in Railroad Co. v. Harmon, 147 U. S. 571, 590, 
13 Sup. et 557. The decree of the circuit court will be modified so 
as to stand in favor of the plaintiff below on the third claim of the 
patent in suit, and in favor of the défendant below on the flrst, sixth, 
and seventh claims. The case is remanded to that court for further 
proceedings aocordingly, and neither party will recover costs in this 
court 
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THOMSON-HOUSTON ELECTRIC CO. v. WESTERN ELECTRIC CO. et al.i 

(Circuit Court of Appeals, Seventh Circuit October 7, 1895.) 

No. 232. 

PATKNTa— Anticipation— Dtkamo-Electrical Machines. 

The Thomson and Houston patent, No. 238,315, for Improvement in 
the régulation of currents developed by dynamo-electric machines, and 
consisting of devlces whereby the brushes on the commutator are auto- 
matically shlfted so as to control variations of the current resulting from 
variations in the number of lamps depending thereon, is void because 
of anticipation by patent No. 223,659, to the same parties, for a device 
for the automatlc adjustment of the brushes to prevent sparking and 
other irregularities. 

Appeal from the Circuit Court of tlie United States for the North- 
ern District of Illinois. 

This suit was brought by the appellant, the Thomson-Houston Electric 
Company, against the appellees, the Western Electric Company and Enos 
M. Barton, for infrlngement of letters patent No. 238,315, issued March 1, 
1881, to Elihu Thomson and Edwin J. Houston, for a current regulator for 
dynamo-electric machines. Proof was made of a number of patents both 
In the prior and later art, but the controversy, as waged hère and in tlie 
circuit court (65 Fed. 615), turns malnly upon a comparison of the patent lu 
suit with the earller letters. No. 223,659," granted January 20, 1880, to the 
same patentées. For this reason, and because they disclose the prior art, 
as it was known to Thomson and Houston at least, the spécifications, 
clalms, and drawlngs of each of thèse patents is given in full. They are as 
follows: 

No. 223,659. 

"Be it known that we, Bllhu Thomson and Edwin J. Houston, both of 
the city and county of Philadelphia, Pennsylvania, hâve invented a novel 
method and device for the automatlc adjustlng of the colleetors or brushes 
applied to the commutators of dynamo-electric machines, whereby an auto- 
matlc adaptation to variations of circuit résistance is secured, and the bnrn- 
Ing and destructive effeets of false adjustments obviated. 

"It is a fact well known in the art that the greatest freedom from burn- 
ing and Irregular action is secured when the collecting brushes occupy a 
certain position, dépendent in any glven case on the speed of motion, and 
résistance Interposed in the outslde circuit. A variation of either the speed 
or the résistance occasions a necesslty for readjustment of the commutator 
collecting strips. After an adjustment has once been made no readjust- 
ment would be required, were it practicable to maintain a uniform speed of 
rotation of the armature, and a constant résistance of the circuit. Attempts 
hâve hitherto been made to adjust the commutator-collectors by causing a 
centrifugal device to move forward said collecting brushes on an Increase 
in the speed of rotation of the armature, and to retract or reverse saïd 
motion on a decrease in the speed of running. Such an arrangement fails 
in its purpose when variations in the circuit résistance are occurring at the 
same time. By combining the force of centrifugal action, dépendent on 
speed, with magnetic force, dépendent on current variation, a more per- 
fectly operating device is secured. Flg. 1 shows one of the ways in whieh 
çaid actions may be combined for securlng the automatlc adjustment of the 
commutator collecting brushes. The commutator, K, is mounted on a rotat- 
Ing shaft C, C, are the collecting brushes, applied to said commutator. 
A spring. S, tends to move the colleetors, C, C, in the opposite direction to 
that of the révolution of the commutator, K, as shown by the arrow. A 
flexible cord, t, attached to the supports of the collecting brushes, C, C, 
passes around a puUey, P, supported by the lever, L. The supports of the 
colleetors, C, C, are free to move around the commutator axis. The lever, 

» Rehearing peuding. 
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L, and puUey, P, are moved by an electro-magnet, M, whose coils are trav- 
ersed by the current of the machine, or a shunted portion thereof, attract- 
Ing its armature, N, as shown. The other end of the cord, t, is attached 
t» a lever, V, the position of which Is regulated by the eentrifugal action 
of the governor, G, in a well-ljnown manner. The adjustments are suci 
that an increase In the current strength, or an increase in the speed of rota- 
tion, or both together, act to cause the collectors, C, O, to move forward in 
the direction of rotation, as shown by the arrow, and agalnst the tension of 
the spring, S, which sprlng serves to cause an opposite motion of the col- 
lectors on a deerease in the current, or a decrease in the speed, or both; 
but the proper adjustment of the range of motion to be imparted in each 
case is an opération requiring great nlcety, to obviate which we hâve devised 
a method of operating by which the amount of motion to be imparted to tha 
collectors Is dlrectly dépendent upon the action of the collectors themselves 
in receiving current from the commutator. We are tbus enabled to dis- 
pense with the eentrifugal régulation. 

"The princlple of our présent invention may be briefly stated: We pro- 
vide, In addition to the ordinary collectlng brushes, small accessory brushes 
(one or more), which serve to reeeive current from the commutator seg- 
ments after they hâve passed out of contact with the main coUecting 
brushes. The current received by the accessory collectors passed through 
the colis of an electro-magnet serves to throw in or out of action auy suit- 
able motor device attached to the coUecting brushes for thelr adjustment. 
After passlng through said electro-magnet, the current from the accessory 
coUector joins that from the main coUector. The device for moving the 
commutator may be adapted to move by the current, or by the motive 
power, or by suitable clockwork, or other mechanism adapted to be thrown 
in or out of action by an electro-magnet, and constitutes, theref ore, an unefe- 
sentlal feature of the invention. In the description which foUows, we hâve 
assumed that the motor device selected Is to be operated by a shunted por- 
tion of the current developed by the machine, and this we find. In practice, • 
to be a most convenient disposition for the purpose. In Fig. 2, K, K,' K," 
represent the segments of a commutator arranged in a suitable manner, 
and of which any number may be employed. O, C, are the main collect- 
ors, as ordinarlly used. In addition to thèse, we apply accessory collect- 
ors, 02, 03 (one or more), which may be of much smaller width than the 
main collectors, C, C, and which rest upon the segments, K, IC, K", some- 
what in advance of the main collectors C, O, as shown. The accessory col- 
lector, 02, which In the figure serves to operate the adjusting device, is 
electrlcally connected to the main collecter corresponding thereto througû 
the coils of an electro-magnet, A, which, attracting its armature, B, can 
establish electrlcal contact between the contact pièces, p, q, as shown. 
A regulable spring. S, holds the armature, B, away from the magnet, A, 
when no current is passing. The collectors, C^, Os, are mounted upon a 
swinglng bar, R, so as to rock concentrlcally with the shaft bearing the 
commutator, K, K', K". A Connecting rod, 1, joins the roeking supports, 
R, R, of the collectors, and the lever, L, Is moved by the attraction of the 
electro-magnet, M, upon Its armature, N, agalnst the regulable tension of 
the spring. S'. A dashpot, D, serves to prevent too sudden and violent 
change of position of the lever» L. The coils of the electro-magnet. M, are 
placed in a shunt-circuit through the contact points, p, q, around a part of 
the conducting wire of the machine— as, for example, the field-magnet coils— 
the object being slmply by the contact of the points, p and q, to divert a 
sufflcient portion of the current through the electro-magnet, M, for the move- 
ment of the coUecting brushes, C, O, as determlned by said contacts. As 
we hâve before stated, any motor device operated by the magnet, A, or its 
armature, B, and serving to fulfiU the purpose of the magnet. M, and lever, 
L, may be used, as convenience détermines. 

"Our Invention may be applied to any commutator composed of segments 
or conducting strips arranged around an axis, the princlple of opération 
remaining the same. When applied to the Pacclnotti commutator, in its 
varions forms, we prefer to polarize the armature, B, or the electro-magnet, 
A, or both, so that on the passage of a current through the magnet, A, In 
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one direction, it shall attract its armature, B, but when the current Is in 
the other direction said armature shall be released or repelled, 

"The metbod of opération is as foUovvs, viz.: Assuming the segments, K 
and K', to be in contact at a certain part of the révolution with the brushes, 
02 and 0, respectively, and that said segments are of unequal electricai 
potentlal, and in conséquence the brushes, 0= and O, respectively, in con- 
tact therewith, are also of unequal electricai potential, a current will flow 
during said différence of potential through the electro-magnet colis. A, tend- 
ing to equalize the potentials of 0= and C. The armature, B, is therefore 
attraeted and the electricai contact made at p and q, thus eausing current 
to circulate through the colis of the electro-magnet, M, which, in tum, at- 
traets its armature, N, the lever, L, being moved thereby, and its motion 
transmitted to the commutator coUectors, C, C, C^, C^, through the Con- 
necting rod, 1, and the rocking supports, R, K, thus efCecting such an adjust- 



72 FEDERAL EEPOBTEE, VOl. 70. 

ment of sald collectors as will equalize their potentials, at which moment 
the curremt through the electro-magnet, A, eeases, the spring, S, breaks 
the contact at p, q, and the armature, N, in conséquence, being released, 
motion in the opposite direction is begun, to be immediately checked or 
resumed in the former direction when a différence of potential of the 
brushes, C^ and C, agaln manifesta itself. The accessory collector, C', 
may be used, if desired, to assist 02, or It may be directly connected to the 
main collector, C, or in certain cases completely dlspensed wlth, as, wlth 
a proper adjustment effected on one side of the axis, the opposite collector 
may be set lu a position correspondlng thereto. When the brushes, C^ and 
C, are thus secured of an equal potential, the opération of the commutator 
Is characterlzed by the absence of burning or sparks, and other indices of 
irregularity. Figs. 3 and 4 exenipllfy the application of the accessory col- 
lector, C2, for the automatic adjustment of the main collector, C, and when 
the eoils of the armature are connected in a closed circuit, as in the Gramme, 
.Siemens, or other similar forms. The dotted Unes In Figs. 3 and 4 are sup- 
posed to pass through those segments on opposite sides of the commutator 
possessing the maximum ijosltive and négative potentials, or through those 
.segments at which the two bratiches of the circuit through the armature 
coils joln. When, In this instance, the accessory collector, C2, Is in con- 
tact with the most positive segment, as shown in Fig. 3, the current circu- 
lâtes through it, and through the coils of the contact-making electro-mag- 
net, A, to the main collector, C. In conséquence of said current in the 
magnet. A, contact is effected between points, as in Flg. 2 (p, q), followed 
by an adjustment of commutator collectors, C2, C, etc., in the direction as 
shown by the arrow, X (Fig. 3),— that Is, in the direction of révolution of 
the commutator,— bringlng in this manner the main collector, C, over the 
dotted line, or segments of greatest positive potential. If, now, from auy 
cause, the collectors, 0, 0^, are too far forward for effective action, an oppo- 
site movement of said collectors is necessary. This condition is shown in 
Fig. 4, where the dotted line Indicating the points at which the two branches 
of the circuit through the armature coils joln is on the other side of col- 
lector, O, from that shown in Fig. 3. In this case the current through the 
f'iectro-magnet, A, is In the opposite direction to that in Fig. 3, in consé- 
quence of the accessory collecter, C2, being in contact wlth a commutator 
strlp or segment less positive than C. The magnet. A, or its armature, B, 
being permanently polarized, as we hâve already stated, the current passlng. 
as in Fig. 4, producing the opposite ett'ect from that in Fig. 3, a readjustment 
<)( the commutator collectors, C^ and C, takes iilace, as shown by the ar- 
row, Y, (Fig. 4) opposite to the direction of révolution of the commutator. 
thus bringlng the main collector, C, again over the segment through which 
the dotted line passes, viz. the segment of highest positive polarlty. The 
closeness of thèse adjustments is regulated by the tension given to the 
spring, S (Fig. 2), which serves to modify the action of the electro-magnet. 
A, upon its armature in closing the contact, p, q. When the contact, p, q 
(Flg. 2), is open, the magnet. M, being inactive, the spring, S', moves the 
collectors in one direction; and when said contact is closed the magnet, M. 
being active, moves sald collectors in the opposite direction. During nor- 
mal action, however, an intermittent contact at p, q, takes place, in consé- 
quence of the constant tendencj"^ of the spring. S', to move the collectors. 
This results in an intermittent action of the magnet. M, just sufflcient to 
counteract said constant tendency of the spring, S', whei a slight move- 
ment of the collector bas been caused by the spring. Ttus, a feeble vibra- 
tory movement of the collectors Is produced, moderated by the dashpot, D. 
A condition of equilibrlum between the force of the spring, S', and the in- 
termittent impulses of the magnet, M, Is therefore assumed and malntained. 
By means of the adjusting devlce thus described, the injurious efCects of 
closed circuits in armatures, the coils of which are connected in a con- 
tinuous séries, may be greatly lessened, and the construction simpllfied by 
the employment of a smaller number of colis upon said armatures. From 
the foregolng description, it will be readily understood that the accessory 
collector, C2, serves, as it were, the purpose of a feeler, the design of which 
is to test the electrical condition of the segments of the commutator at the 
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moment of leaving the coUectors, and to originate from sald condition an 
adjustment of said collectors in whaterer direction is needed to secure effi- 
cient action. 

"We claim:" (1) "The hereinbefore deseribed art of automatieally adjust- 
Ing the colleeting-brushes of a dynamo-eleetric machine, consisting in malï- 
ing said adjustment directly dépendent on the electrical condition of the 
commutator segments on leaving said colleeting-brushes." (2) "In combi- 
nation wlth a commutator for dynamo-eleetric machines, an accessory col- 
lecting brush (one or more), placed In advance of the main coUecting brush, 
the current taken up by sald accessory collector being utilized in the man- 
ner substantially as shown, to détermine the adjustment of the commuta- 
tor colleeting-brushes, and to hold said collectors in adjustment durlng 
opération." (3) "The combination, wlth a dynamo-eleetric machine, of a 
main coUecting brush and an accessory coUecting brush, conneeted to one 
another through the colis of an electro-magnetic device, by the opération of 
which an automatic adjustment of said colleeting-brushes is effected." (4) 
"In a dynamo-eleetric machine, for the purpose of controlling the adjust- 
ment of the commutator coUecting brushes, an electro-magnetic device. 
polarized or unpolarized, operating as a contact maker by means of the cur- 
rent derived from an accessory coUecting brush, substantially as deseribed." 
(5) "The combination in a dynamo-eleetric machine, wlth main and acces- 
sory commutator coUecting brushes, of an electro-magnetic device operated 
by a current resultlng from a différence of potential of said main and acces- 
sory coUecting brushes, whieh electro-magnetic device serves, in turn, to 
operate a sultable motor for the automatic adjustment of said commutator 
coUecting brushes." (6) "As a motor for effectlng the adjustment of the 
commutator coUecting brushes, an electro-magnet, M, traversed by the cur- 
rent, or a portion of the current, of the machine, whose attraction upon its 
armature, N, moves said commutator coUecting brushes in one direction, 
motion in the other direction being obtained by the action of a spring, sub- 
stantially as deseribed." (7) "The combination, In a dynamo-eleetric ma- 
chine, of a contact maker operated by the current resultlng from a différ- 
ence of potential of the main and accessory coUecting brushes with au 
electro-magnetic motor placed in a shunt or derived circuit around any pop-' 
tion of the field-magnet colis; sald shunt or derived circuit to be closed^or 
opened by said contact maker as may be required for the automatic adjust- 
ment of the commutator coUecting brushes." 

No. 238,315. 

"Be It known that we, EUhu Thomson and Edwln J. Houston, both of the 
City and county of Philadelphia, Pennsylvania, hâve jointly invented certain 
new and useful improvements in the régulation of electric currents devel- 
oped by a dynamo-electrle machine by a movement of its commutator- 
brushes, of whlch the foUowing is such a description as will enable those 
skilled in art to make and use the same: 

"The objeet of our invention Is to provide Improved means for controlling 
automatieally the strength of an electric current flowing over a circuit com- 
posed of a dynamo-electrle machine and one or more electric lq.mps, or 
other appliances, through whlch the current passes, and to obtain said con- 
trol wlthout the Introduction of résistances, as such, and wlthout varying 
the speed or field of the dynamo-eleetric machine, and at the same time, if 
desired, to utilize the reaction principle for the magnetization of said dy- 
namo-electrle machine, or, In other words, to cause the current generated to 
pass through the field-magnet colis. We accompUsh thèse résulta at the 
same time that the power expended to drive the dynamo-eleetric machine 
varies directly in accordance wlth the changed résistance of Its circuit; 
being less as the résistance Is less, and greater as the résistance is greater. 
Let us suppose, for the purpose of elucidating the prlnciples of our Inven- 
tion, a dynamo-electrle machine running at a constant speed, and having 
in its circuit twelve lamps of the arc type; the current from the machine 
passing suceessively through ail the lamps, and through the fleld magnats 
of the machine. If the electrical résistance of the circuit remains ûniform, 
the current wUl remain unlform. Let, now, half of the lamps be removed 
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from the circuit, by swltching around them, In the ordinary manner. The 
résistance o( the circuit being thus rendered much less than before, the 
current produced wlll be greatly increased; increasing the intensity of the 
light from the remainlng six lamps, throwing a great strain upon the mo- 
tive Power, caused by the Increased current, due to the circuit being of 
small résistance, and glving rise to heating of the wire coils of the machine, 
and other disadvantages. If ail the lamps but one be eut out of the cir- 
cuit, thèse disadvantageous efifects are enormously intenslfied, from the 
machine runnlng on an almôst short circuit. Yet, in practice, It is often 
désirable to reduce the llght-giving capaclty of a machine so as to either 
dlmlnish the amount of light given out in each lamp, or to reduce the num- 
ber of lamps in the circuit. Tlie latter resuit has heretofore been accom- 
plished by the Introduction Into the circuit, in place of the uuused lamps. 
of équivalent résistances of iron wire, or the llke, or by modifying the speed 
of the machine, or by changlng the fleld-magnet circuit, or the current trav- 
ersing it. The flrst method, or that of résistance substitution, requires that 
the same power be expended whether ail or but few of the lights be used; 
the second method Is Impracticable for continuons runnlng; while the third 
Involves spécial construction of the machine, or the use of apparatus whleh 
greatly complleates the working, and requires fréquent adjustment of the 
commutator to be made, to avoid short-circuiting. In the improved Sys- 
tem of opération provided by our présent Invention, we possess the abllity 
to eut out lamp after lamp from circuit, and yet maintaln a uniform cur- 
rent strength in the remainlng lamps, and economy of motive power pro- 
portlonal to the diminished résistance, while the normal llght-giving power 
of each lamp not eut out is maintalned, and an absence of heating, or neces- 
slty for any other adjustments than those at the commutator of the ma- 
chine, obvlated. Thèse adjustments are preferably made automatlc, for we 
flnd that with the commutator used by us, as hereln speclfled, a proper 
adjustment of the commutator being effected when a certain résistance is 
'In circuit, a similar adjustment will, when the résistance is changed, give 
the same current. In our System we hâve employed a dynamo-electric ma- 
chine in which the commutator is constructed of three insulated segments 
of a ring cotineeted to three armature coils. The coUectlng .brushes appllea 
to said commutator are supported so as to be movable around the commu- 
tator wlthout changlng the relative positions of the two collectors. Thls 
movement of the coUectlng brushes is well known in the art. 

"Fig. 1 shows a commutator consistlng of three insulated segments, K.', 
K", K'", and supposedly attached to the armature colis in accordance with 
our former inventions. Bearlng upon the commutator segments, and par- 
allel and opposite to each other, are two strips of métal, C, 0', for con- 
ductlng off the current from the segments, and called 'commutator coUect- 
lng brushes.' Thç slot between or separatlUg two segments, K', K", is 
made at an oblique angle, as shown. When the two ends of a slot are 
angularly dlsplaced with respect to each other, twenty to thlrty degrees 
circumferentially around the commutator, a single pair of collectlng-brushes 
is used, the planes of which are tangent to the circumference of the com- 
mutator at opposite points, and parallel to each other, as before stated. 
Thèse coUectlng brushes are supported on a bar, B, B (Fig. 1), moving con- 
centrlcally with the center of the commutator, and enabling the collectors, 
0, C, to be placed in différent positions relatively to the commutator seg- 
ments, while still remainlng in the same positions relatively to each other. 
The ends o( the bar, B, B, describe the arcs shown in the dotted Unes. The 
supposed direction of révolution of the commutator is shown by the arrow. 
The collectors, 0, C, are mounted so as to be Insulated from each other, 
and the current dlscharged into sald collectors from the armature coils and 
segments, K'; K", and K'", attached to them, passes from said coUectors 
to the coils of fleld magnets of the machine (indlcated by M, M), and thence 
also into the circuit of the lamps, six of which are indlcated as 1, 2, 3, 4, 5, 
and 6. At each lamp is placed a switch. S, by which any of them may be 
shunted round, or eut out of , the circuit. When the six lamps are being 
used, the collectors, C, C, are adjusted to the proper position, as to absence 
of spark, and other irregularlties, and to carry off the current of the nor 
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mal working strength. Supposing, now, that three of the swltclies bc 
closed, so as to remove half the number of lamps, a movement of tlie com- 
mutator coUectors, O, C, forward in the direction of révolution of the com- 
muta tor restores the current to Its former working strength; and, even 
though ail the lamps but one be swltched from the circuit, we flnd that a 
similar movement may be given to the coUectors, and that they may be set 
in such position as to discharge into the circuit a current of only the nor- 
mal working strength. Any number of lamps in circuit may thus be put 
out of use, and a position of the eommutator coUectors found which will 
restore the normal current strength. 

"We are aware that in the opération of commutators of the Paccinotti 
type, such as the Gramme, Siemens, and the like, where the coils on tiie 
armature are numerous, and connected In closed circuit, end to end, a 
movement forward or backward of the eommutator coUecting brushes 
around said eommutator from the position of maximum effect, or the posi- 
tion when the eommutator segments that are simultaneously in contact 
with a collecting brush are of equal potential, résulta in decreased current; 
but the variation of the current so obtained Is attended with damaging 
short-circuiting of the coils of the armature,— a fact well known in the 
opération of such commutators when the position of equal potential men- 
tioned is not maintained. In our System, short-circuiting of the armature 
coils is prevented. When the amount of séparation of the carbou élec- 
trodes or length of arc of the lamps used in our System varies with the cur- 
rent strength, increasing or decreasing therewith, we are enabled, simply 
by changlng the position of the eommutator coUecting-brushes, to vary the 
amount of current passing through the lamps, and hence their light-giving 
power. In practice, therefore, by a single movement of the eommutator 
coUectors, O, C, we are enabled to turn up or down the lights in the circuit. 
A motion in the direction of révolution, or In the direction of the arrow 
(Fig. 1), diminlshes the current-producing power of the machine, while mo- 
tion in the opposite direction increases it Thèse results are accompllshed 
with a consumption of power depending on the electro-motive force of the 
current produced, and without short-circuiting any of the armature coils. 
We are not aware that thèse results, unattended by injurions effects, such as 
waste of power and short-circuiting, hâve ever before been realized. 

"The principle upon which our System Is founded is substantially as fol- 
lows: During révolution the eommutator segments hâve positions one 
hundred and elghty degrees from each other, of maximum positive and 
maximum négative polarity, respectively. When the coUectors, C, C, are 
set for the normal current, with the total number of lamps in circuit, the 
segments, K', K", K'", will break contact with the coUectors, 0, C, shortîy 
after passing their positions of maximum electro-motive force. On remov- 
ing some of the lamps from the circuit, the current is increased, but may 
be restored to its normal strength by placing the eommutator coUectors, 
C, C, in such position that segments are in contact with them when the 
electro-motive force is below its maximum, this being accompllshed by mov- 
ing the coUectors forward in the direction of révolution. The abillty to so 
vary the electro-motive force by a simple motion forward of the eommu- 
tator coUectors In an armature coil System with three branches results 
from the fact that, for the major part of the révolution, but two armature 
coils and their corresponding segments, as K' and K", are in connection 
with said brushes; the electro-motive force of the current produced in the 
armature being, when both armature coils— -as those attached to K' and K", 
respectively— are acting In the same direction to produce current, the sum 
of their electro-motive forces, and when they are acting oppositely to each 
other, as when the eommutator brushes are placed far forward In the direc- 
tion of révolution, the différence of their electro-motive forces. In this 
latter case the segment, as K', may leave the collecting brush, 0, even after 
the armature coll to one terminal of which said segment is attached has 
passed beyond the neutral point; the current in said coil being prevented 
from reversing at the neutral point by the superior electro-motive force of 
the other armature coil, with which, for the time, It is conjointly acting, 
as that armature coil one terminal of which is attached to K". The mo- 
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ments when ail three segments and thelr correspondlng armature coils are 
slmultaneously In direct contact with the coUeeting brushes correspond to 
tlie times when either of the coUecting brushes, G, C, is over a slot between 
any two segments. At this moment a transfer of the current takes place 
from the coll and segment, leaving the commutator brush to the succeed- 
Ing coil and segment coming into contact therewith, which transfer Is re- 
peated a.t every slot in the commutator. This transfer occupies an appréci- 
able time, and the current produced is due to the résultant action between 
the coils in their maximum position operating in conjunction with coils that 
hâve either passed, or hâve not attained, that position, when in circuit with 
the collectors, 0, C. 

"We hâve hereinbefore deseribed our method of regulating the strength 
of the current traversing the circuit by a movement of the commutator col- 
lecting brushes, so that whatever be the number of lamps in the circuit, up 
to the maximum, the normal current strength may be obtained; but as, 
in practice, the lamps are generally at a distance from the dynamo-electric 
machine furnishing the current, and as the switching ont of circuit of one 
or more of the lamps would necessitate an adjustment of the commuta- 
tor-brushes, as before deseribed, we prefer to effect said adjustment auto- 
matically, and wlthout the introduction of résistance coils, and maintain, 
notwlthstanding changes In the number of lamps used upon the circuit, a 
practically uniform current strength wlthout requiring the attendance of 
the operator. We find in practice, moreover, that we obtain with this auto- 
matic régulation of the current strength an independence of speed varia- 
tions in the machine, it being only necessary to so adjust the speed of 
running that when the speed is at its lowest the machine shall yet be suffl- 
«lent in power to maintain the number of lights placed in its circuit. We 
are therefore able to operate successfully under conditions of motive-power 
variations that hâve hitherto been recognized as fatal to steadiness of light 
obtained. 

"In United States patent No. 223,659 (January 20, 1880) before referred to, 
we hâve deseribed a means of automatically adjusting the commutator col- 
lectors of dynamo-electric machines, whIch method Is adaptable to the prés- 
ent case of current régulation. When a single pair of commutator col- 
lectors, G, C', are employed with an inclined or angularly slotted commu- 
tator, as hereinbefore mentioned, the current of the machine is caused to 
traverse an electro-magnet, the variations in the power of which current 
and magnet either directly or Indirectly serve to effect the adjustment of 
the commutator collectors, with or wlthout centrifugal régulation, in a simi- 
lar way to that shown and deseribed in patent No. 223,659, before referred 
to. The régulation of the current strength is readily obtained by causing 
the main current of the machine, or a shunted portion thereof, to traverse 
an electro-magnetic controlling device, operating to throw into or out of 
action an electro-magnet or équivalent motor device, whleh, in turn, im- 
parts motion to the commutator coUecting brushes. As in our former in- 
vention, already referred to, th» motor device used may be adapted to move 
by the current, or by the motive power, or by suitable clockwork, or other 
mechanlsm adapted to be thrown in or out of action by an electro-magnet, 
and constitutes, as before, a mlnor feature of our présent System. Our 
présent method of operating, therefore, so far as it relates to automatic 
régulation, Is based upon the same principles of opération as our previous 
invention; and it consists in an improved construction and mode of use of 
the apparatus employed in patent No. 223,059. 

"In Flg. 2 the direct current of the machine is conveyed through the coils 
of the electro-magnet, D, placed in the circuit of the machine at any con- 
venient point. Its armature, E, is suitably supported so as to be movable 
to and from the electro-magnet, as by the lever, F, and held away from the 
magnet by an adjustable spring, Z. Two contact pièces, p, q, are pro- 
vlded, adapted to be closed or opened by movements of the lever, F, due 
to variations In the power of the electro-magnet, D, foUowing changes in 
the current. The contact pièces, p, q, serve as a shunt of small résistance 
or short circuit around an electro-magnetic coil. G, provided with a mova- 
ble core, H, suitably supported in the axis of the coll. The core, H, is 



78 FHaJERAL BEPOBTEB, VOl. 70. 

hung upon a lever, L, connected by a rod, E, with the swlnging bar, B, B, 
of the commutator collecting brushes; a dashpot, J, belng provided to pre- 
vent too sudden and violent motions of the lever. Variations In the mag- 
netlc pull of the coll, 6, upon Its iron core. H, opposed by the action of 
spring. S, or équivalent counterbalance weight, imparts motions to said 
core, whlch motions are, in turn, imparted by the rod, R, to the supports 
of the commutator collecting brushes, 0, C, thus varylng thelr position witli 
respect to the segments of the commutator. 

"The mode of opération Is substantlally as follows: The cutting out of 
one or more lamps from the circuit of the machine, or an increase in the 
speed of rotation of the latter, causes a corresponding increase in the cur- 
rent traverslng the circuit of whlch the colis of the electro-magnet, D, form 
a part, and a necessity for readjustment of the commutator brushes to 
prevent a contlnued inereased current and sparks at the commutator, The 
Increased attraction upon the armature, E, opposed by the spring, Z, opens 
the contacts, p, q, diverting the current of the machine through the coil, 
G, -which, in attracting its core. H, readjusts the collecting brushes, 0, C, 
thus brlnging the current strength again to the normal, at which moment 
the armature B, Is released by the magnet, D, and the contacts, p, q, are 
again closed, and are ready to allow the same action to be repeated on a 
further increase of current strength. On the decrease in the current strength, 
due to any cause, the armature, B, not being attraoted sufficiently to open 
the contacts, p, q, the current is diverted through them from the coil. G, 
which, faillng to attract its core, H, a counteractlng sprlngi. S, moves the 
commutator-coUectors, C, C, so as to Increase the curi'ent, or raise it to the 
normal. A dashpot, J, with oil or glycérine, prevents violent motions of the 
lever, L; and during normal action a sufflclent number of makes and breaks 
at the contacts, p, q, occur to maintain the current at its proper strengtE, 
and the collectors, C, G', in thelr proper position to maintain that strength, 
and avoid injurlous burning. An automatic readjustment of position is thus 
made to follow every removal of a lamp from, or introduction into, the 
«îircuit. 

"Plg. 3 Is a plan of the parts shown In Fig. 2, the parts visible in said plan 
èeing designated by similar letters to those in Fig. 2, as described. 

"In Fig. 2 the varions parts are shown as occupying positions separate 
ïrom one another; but in practice we sometimes combine the motor coil. G, 
land core, H, with the rod, R, dashpot, J, and spring. S, into a single, com- 
pact device. This comblned device forms the subject of a separate applica- 
tion for letters patent. 

"The magnet, D, and armature, E (Fig. 2), instead of acting to open and 
close contacts, p, q, may serve to throw in and out of action a mechanieal 
motor device by movements imparted to a friction cluteh, or its équivalent. 
In this case the power which moves the commutator collectors or brushes is 
obtained elther dlrectly from the rotary motion of the machine, or by clock- 
work, or other suitable mechanism, thrown In or out of action by variations 
In the strength of the current traversing th^ magnet, D. As a type of this 
modified use of the controlling electro-magnèt, D, we refer to Fig. 5. The 
coils of the electro-magnet, D, are, as before, placed in any convenient part 
of the circuit of the machine. The armature, E, is mounted upon a lever, F, 
suitably supported, and free to move. The lever, F, bears a roller. R', 
against which hangs the rod, R, attached to the swlnging support, B, B. of 
the commutators. Held by a spring, Z, away from the magnet, D, the arma- 
ture, B, is free to respond to variations of Its attraction, The rod, R, is suit- 
ably gulded and attached to B, B, by a double point or link. A wheel or 
folier, W, rotated in the direction of the arrow by any suitable means, Is 
<)laced at a small Interval from the rod, R, as shown, so that the rod, R, Is 
«ilmost a tangent thereto. A band of rubber preferably surrounds the edgie 
of the wheel, W. The remainlng parts. S, B, B, and C, C', are as In Plg. 
2, and serve the same functions. 

"The opération is essentially as follows: On an abnormal Increase of the 
current strength, the magnet, D, attracts its armature, B, and so moves the 
lever. F, as to throw the rod, R. against the periphery of the rotating wheel, 
W. The friction of the wheel, W, upon the rod, R, sb produced, results in a 
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moremeriit ot the rod, E, and the parts to which It is attached, against the 
elastic force of the spring, S, resulting in a readjustment of the coUectors, 
O, G', as hereinbefore descrlbed. A correspondlng decrease of the current 
strength, and release of the armature, E, the rod, R, belng thown eut of 
frictional contact with the wheel, W, by the spring, Z, Is foUowed by a read- 
justment in the contrary direction by the action of the spring, S. In prac- 
tice, a position of equilibrium is soon attained between the counteracting In- 
fluences, sueh as to maintain the cuiTent at a practieally normal workin? 
strengith. i 

"We clalm: (1) In a current regulator for a dynamo-electric machine, the 
combination of a device responding to changes In the mam or generated 
current, a shlfting commutator for said machine, and mechanism controUed 
by said responsive device to shift the commutator to those positions where 
the current taken up by said commutator shall be constant. (2) In a current 
regulator for a dynamo-electric machine, an electro-magnetic device acted 
«pon by variations in the main or generated current, an ad.iustable or shift- 
ing commutator for the machine, and mechanism controUed by said electro- 
magnetic device to adjust the commutator to those positions where the main 
or generated current taken up by said commutator shall be constant." 

The foUowing summary statement of the prior art is taken from the testi- 
mony of Mr. Charles E. Scribner, an expert of conceded intelligence and 
sklll, who was examined in behalf of the appellees: "To recapitiilate, there 
are two ways by which current régulation may be obtained: (1) B.y varying 
the circuit résistance, which plan has been employed since 1878, both manu- 
ally and automatlcally; such employment, however, not having been so 
extenslve of late years as that of the other method, which is the more 
economlcal. This Is best shown in Siemen's patent. No. 229,922, of July 13, 
1880. (2) By varying the electro-motive force, which method has had a very 
ertended use since 1878, manually, and since 1879, automatlcally. There are 
three ways in which the electro-motive force of a dynamo may be thus regiu- 
lated: (a) Varying the speed of rotation of the armature of the dynamo, (b) 
Varying the strength of the fleld of magnetism. (c) By varying the length 
ot the armature wire which Is prpduclng the electro-motive force, which is al- 
ways accomplished by shîftlng the brushes. The method of automatlcally 
regulating by automatlcally controlllng the speed of the armature is shown 
In patent 205,305, of June 25, 1878, to Sawyer and Man; also, in English pat- 
ent No. 4,705, of November 19, 1878, to Frederick Johù Cheesbrough; and in 
varions publications. The method of automatlcally regulating the current 
by varying the strength of the fleld magmetism is shown m patent 224,511, 
of February 17, 1880, to Charles P. Brush, and in other publications. The 
method of regulating the current by varying the length of the armature wire 
which is producing the electro-motive force is shown, as employed manually, 
in patents 211,311, of January 14, 1879, and 233,823, of October 26, 1880, both 
to Edward Weston; and, as employed automatlcally, in patent 223,659, of 
January 20, 1880, to Thomson and Houston, and patent 228,543, of June 8, 
1880, to Hiram S. Maxim; and in other publications. In each instance of au- 
tomatlc régulation of the electro-motive force, and thereby the current, a re- 
sponsive device connected with the main current of the dynamo has been 
employed; such device controlllng the snpply of current to maintain it con- 
stant upon any variation of the current taklng place, from any cause. Of 
the three methods of regulating the electro-motive force, and thereby the 
«urrent of a dynamo machine, the most efficient, in the economy of power, is 
the method of regulating by varyingi the strength of the fleld magnets by 
cutting Into and out of circuit a portion of the fleld-magnet colis, as shown in 
the patent to Brush, No. 224,511 (February 17, 1880)." 

A gênerai knowledge of erectrlc dynamos, and of thelr modes of opération, 
Is assumed. They hâve been elaborately explained, both by the experts and 
by counsel, with ail the cleamess possible, probably, for subjects so abstruse; 
but It is not deemed necessary, and, within reasonaWe Ilmits, it would be 
Impractieable, to follow, step by step, the excursions which hâve been made 
Into the tangled flelds, from which the Judge below was constrained to conf ess 
that he came back more bewildered than enllghtened. The essence and 
the intrieacy of the case are to be fonnd, and are suflSciently lUustrated, in 
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the foUowing questions hj Mr. Taylor, and answers from the crosg-examina- 
tion of Mr. Scribner, •whom counsel hâve called the "archlteet of the défend- 
ants' case," and whose »cqum<^, in most pantjçulars, is conceded: 
,. "C. Q. 31. If I understand ypùr theory of the opération of the apparatus of 
Fig. 2 of patent 223,659, when a,pplied to a séries dynamo running at constant 
speed under varying load, it Is substantially ithis: (1) A change In the exter- 
nal résistance causes a change In the main current of the machine. (2) The 
change thus produced in the main current of the machine causes a change in 
the relative potential of the adjacent commutator segiments under the brush- 
es. (3) This change in the relative potential of the adjacent segments causes 
a change in the current flowing in the accessory circuit and through the mag- 
net, A. (4) By the changes of current thus pr'oduced in magnet, A, its con~ 
<:act points, p, q, are opened or closed, as the case may be, and the moto»- 
mechanism thus set in opération to move the brushes backward or forward. 
as the caëe may requlre, to brlng them to that position on the commutator 
where there wlll be the least différence of potential between the adjacent 
segments under the brushes. Is that substantially correct? A. My theory of 
the mode of opération of this apparatus, constructed In accordance with the 
patent, and operated upon such a dynamo, I hâve arrived at by a sfudy both 
of the patent, and of the apparatus in opération. Magnet, A, in opération, 
is at ail times In a position of some différence of potential between adjacent 
segments. This différence of potential is varied by variations of the current 
strength. It is inereased upon an increase of the current strength, and de- 
creased upon a decrease of the current strength. The change pf main cur- 
rent, polnted out in paragraph numbered 1 in your question, causes a change 
in the différence of potential, as polnted out in your second paragraph, and 
this change causes a change in the current flowing in the magnet. A, as stated 
in the third paragraph; and the eflfect of this is tu move the brushes back- 
ward and forward, as may be required, to brlng them to that position on the 
commutator where such a condition of différence of potential may exist be- 
tween adjacent segments aa wlll effeet an Intermittent opening and closing of 
contact points, p, q, to malntain the brushes In feeble vibration at the point 
upon the commutator where the commutator segments are substantially of 
equal potential at the instant such segments pass out of contact with the 
brush. This results in the maintenance between the brushes, main and ac- 
cessory, of substantially constant différence of potential for variations of cir- 
cuit résistance, the amount of différence dependlng upon the partieular ma- 
chine upon which the apparatus is employed, and upon other conditions. 

"0. Q. 82. It was my destre to make the question a fair and exact state- 
ment of the whole opération Involved in the use of the apparatus of Fig. 2 
of patent 223,659, accordlng to your vlew of it, as expressed In various con- 
nections in your preceding testlmony. You wlll see that it Is not assumed 
in the question that there wlll ever be a condition In whlch there will be 
absolutely no différence of potential between the adjacent segments, or 
absolutèly no current in magnet, A. On the contrary, subdivisions two and 
three assume that such différence of potential and current wlll always 
exist, in some degree, subject to variation by the causes stated. I gather 
from your answer that the fourth subdivision of my question does not ex- 
press the idea whlch I intended to eonvey with absolute exactuess, and so 
I wlll amend that subdivision to read as follows: '{4) By the changes of 
current thus produced In magnet, A, its contact points, p, q, are opened or 
closed, as the case may be, and the motor mechanism thus set in o'^eration 
to move the brushes backward or forward, as the case may requlre, to brlng 
them to that position on the commutator where there will be the predeter- 
mlned minimum différence of potential between the adjacent segments 
under the brushes at the instant of séparation between the main brush and 
the forward segment.' With the explanation thus glven, and the amend- 
ment thus made, does my question fâirly express your theory of the opéra- 
tion of the apparatus? A. The amendment of the fourth subdivision of your 
previous question brlngs the matter -under what may be termed instan- 
taneous observation, and while it provides for a condition of things occur- 
ring at one instant for every segment in rotation with relation fo the ac- 
cessory brush, it does not provide for the average condition of différence 
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of potential between adjacent segments obseryed during opération. A 
dynamo in opération ha.a its adjacent segments at the same potential only 
at tlie précise instant of time wlien a condition of balance is created be- 
tween the différent coils of the armature and the main circuit. If we con- 
sider the action as it occurs in the opération of a dynamo, and observe the 
condition between adjacent segments when they are passing under a two- 
part commutator brush, we find that when the two segments haye, in their 
rotation, first arrived at the position of contact with the two brushes, there 
will be a positive différence of potential between the two segments. As the 
armature advances, and commutation is effected, this différence of potential 
decreases; and, as the armature further advances, this différence of poten- 
tial arrives at its practical minimum at the précise instant of time when the 
forward segment breaks contact from the forward brush during its rota- 
tion. This results in an average différence of potential between adjacent 
segments for the period of this excursion under the brushes, and this average 
différence of potential may vary as the apparatus of the adjuster is applied 
to différent machines. It may vary with the same machine as the spread of 
the two brushes, main and accessory, is varied. The fourth subdivision of 
your former question, failing to take cognizance of this condition of practice, 
called for the extended answer I gave. Your amended fourth subdivision, 
assuming a condition whleh occurs only at one instant of time, and continues 
only during the time occupied by a point in passing a point, will not permit 
a categorical answer to the question. 

"O. Q. 33. I see the propriety of your critlcism, and I will restate subdi- 
vision 4 of my question to read as foUows: '(4) By the changes of current 
thus produced in magnet, A, its contact points, p, q, are opened or closed, 
as the case may be, and the motor meehanism thus set in opération to move 
the brushes backward or forward, as the case may require, to bring them to 
that average différence of potential between the adjacent segments under 
the brushes which will resuit in securing the minimum of ditt'ereuce of po- 
tential at the instant of the séparation of the forward segment and the main 
brush, and so securing a practical minimum of sparking.' Is this a sub- 
stantially correct statement of that part of the opération covered by subdi- 
vision 4 of my question, aceording to your views? A. It is. 

"0. Q. 34. You hâve, In your testimony In this case, ^escribed the opéra- 
tion of a number of devices exhibited as reproductions of the apparatus of 
Fig. 2 of patent 223,659,— some of them by the complainant, and some by the 
défendants; and you hâve stated, I believe, that in every such case the 
mode of opération of the device, when applied to a séries dynamo running 
under varying load, was, In your opinion, the same as the mode of opération 
of the apparatus of the patept In suit, as therein set out. Did you, in the 
expression of that opinion In ail thèse cases, hâve in mind the mode of opéra- 
tion of the apparatus of Fig. 2 of patent 223,659, set out in my C. Q. 31, as 
amended in my last preceding question? A. I certainly had in mind the 
mode of opération of the apparatus a,s it had been observed, and the mode of 
opération as pointed out in your last question Is substantially that of the 
apparatus as I witnessed it In opération. This mode of opération, as pointed 
out In your préviens question, subdivision 4, and O. Q. 31, subdivisions 1, 2. 3, 
of the apparatus 223,659, employed in connection with a séries arc-lighting 
dynamo, Is the mode of opération of the apparatus of the patent in suit: d) 
A change in the external résistance causes a change in the main current of 
the machine. (2) The change thus produced in the main current of the 
machine causes a change in the relative potential of the adjacent commuta- 
tor segments under the brushes. In the patent in suit there are but two 
brushes upon a three-part commutator, and thèse brushes always rest upon 
adjacent commutator segments. (3) This change in the relative potential 
of thèse adjacent segments causes a change in the current flowing through 
the magnet in the patent In suit which corresponds with magnet. A, of pat- 
ent 223,659. (4) By the changes of current thus produced in this responsive 
magnet, its contact points, p, q, are opened or closed, as the case may be, 
and the motor meehanism thus set in opération to move the brushes back- 
ward or forward, as the case may require, to bring them to that position on 
the commutator where there wîll be the same différence of potential be- 
v.70F.no.l— 6 
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tween the adjacent segments under one of the collecting brushes as wlll 
secure the minimum differetice of potentlal at the Instant of séparation of 
the forward segments and the main brush, and so secure a practlcal mini- 
mum of sparklng. In the patent In suit the dlflference of potentlal between 
the two terminais of the responslve electro-magnet Is malntalned constant 
by this mode of opération; It belng placed in the main current, and thls 
effeet taken advantage of. In patent 223,659 the différence of potential be- 
tween the terminais of electro-magnet, A, is also malntalned constant, and 
the same advantage is taken of thls effeet to control the opération of the 
apparatus. The mode of opération of both dépends upon the capacity of 
the responslve magnets to malntain a constant différence of potentlal at 
their terminais by their control of the shifting brushes. 

'*C. Q. 35. Professer Cross States that in the spark-adjuster apparatus con- 
structed under hls direction the résistance in the accessory and main circuits 
was such, to the point of their junction, relatlvely, that, when the accessory 
and main brushes were connected in parallel wlth the same source of cur- 
rent, no appréciable current flowed in the accessory circuit; and you hâve 
stated that in one of the spark adjusters constructed by you the same rela- 
tion existed. I wlll ask you whether or not, in your opinion, this is a proper 
feature of construction to be glven to the apparatus of Fig. 4, of patent 
223,659, in order to glve effeet to the mode of opération set forth in that pat- 
ent? A. If we assume the brush, O, shown in Fig. 2 of patent 223,659, to 
hâve an appréciable résistance, then magnet. A, mlght be varied in résist- 
ance through the ordinary rangé of magnet wlnding, and no appréciable 
current would flow through it, under the conditions mentloned in your ques- 
tion. It is only upon the assumption that an appréciable résistance is had 
in the path through the main brush, O, to the junction of the two circuits, 
that proportlonlng of the résistance of magnet. A, to the résistance of the 
main brush circuit would hâve any effeet. As to the proprlety of proportlon- 
lng thèse résistances, the patent glves no information upon which to base au 
opinion. The proportlonlng of thèse résistances, one way or the other, 
would not necessarily affect the mode of opération of the apparatus. I be- 
lleve Professer Cross has expressed substantially the same opinion in hls 
answer to C. Q. 236, 237, and 338, page 819 of complalnant's record. 

"0. Q. 36. I takêlt from your ans Wer that you regard thè method of con- 
struction pointed out In my last question as a proper, but not. In your 
opinion, necessary, method of construction, in order to realize the invention 
of the patent. Am I correct in thls? A. I do not think that the patent con- 
templâtes any proportlonlng whatever of thèse paths. That a proportlonlng 
of thèse paths to secure the resuit of no current In the accessory circuit 
mlght be had, which would be improper, is quite certain. If the résistance 
of the accessory path were proportloned sa high, relatlvely to the main cir- 
cuit, as to prevent effective current to flow through the accessory circuit, 
even when the main and accessory brushes were on différent segments, we 
would bave an improper construction of thls apparatus. It may be so pro- 
portloned wlthi respect to thèse résistances as to insure proper construc- 
tion, and the invention of the patent realized. The same adjuster, applied 
to one machine, and submltced to this storage-battery test under considéra- 
tion, mlght be found to be properly proportloned for that machine, but when 
submitted to the same test wlth another machine, although fulfiUing the re- 
qulrements of the test as bef ore (that is, havlng no current through magnet, 
A, under the conditions namefl), Would now be found to be improperly pro- 
portloned, and possibly Inoperatlve upon the new machine. 

"0. Q. 37. I thlnk, possibly, you hâve taken my question in a sensé which I 
dld not Intend. What is the résistance, or is there any, of appréciable amount. 
In the main bi'ush itself, including the résistance of its contact wlth the com- 
mutator upon the dynamo, as ordlnarlly used? A. There Is an appréciable ré- 
sistance In the main brushes, and their contacts wlth the commutator seg- 
ments In rotation; the amûunt of thls résistance depending upon the con- 
dition of the commutator cyllnder, upon the length and cross section and ma- 
terlal of the main brushes. I should say thls résistance mlght be as high 
as one-tenth of an ohm, possibly hlgher. I thlnk, in the Brush dynamo, it 
mit ht be found to be hlgher, and in the old forma of the Thomson and 
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Houston dynamo as well, although I cannot speak with positlveness upon 
this point. 

"C. Q. 38. In order that the current flowlng In magnet, A, shall be due at 
ail times to the différence o£ potential between two adjacent commutator seg- 
ments,-— one in contact with the main brush, and the other with the accessory 
brush,— it Is necessary, is It not, that the résistance of the accessory circuit 
shall be sufflcient to exclude ail appréciable current from It when the two 
brushes are conneoted in parallel with the same source of current? A. If 
I understand your question, the meaning of which is a little uncertain to 
me, I raust say that I do not thlnk that this is necessarily so. 

"0. Q. 39. If there is not this relative difEerence between the résistance of 
the accessory circuit and the main brush circuit, will not the accessory brush 
act, in effect, as a mère subdivision of the main brush, and take up more 
or less current which is not Immediately due to the différence of potential 
between the two adjacent commutator seguents under the brushes? A. 
Bven if there is this relative différence between the résistances of the acces- 
sory circuit and the main brush circuit, some current will flow in the ac- 
cessory circuit when the two brushes are on the same segment, as a resuit of 
the self-induetion of the magnet, A. Your présent question, and the one 
preceding it, call for a considération of the opération of this adjuster appa- 
ratus from instantaneous views of the same at two différent moments during 
the rotation of the commutator; one instantaneous observation being had 
at a moment when the main and accessory brushes are on' différent com- 
mutaAor segments, the other instantaneous observation being made when 
thèse two brushes are in contact with the same segments. The electro-mag- 
net, A, in operating to open and close contact points, p, q, requires, in order 
to operate thèse points, sufflcient current to enable. its magnetism to over- 
come the pull of the retractile sprlng. S, of the armature. When there is a 
sufflcient différence of potential between the main and accessory brushes, 
by reason of their resting upon adjacent commutator segiments, to give suffl- 
cient current to magnet, A, to overcome the pull of spring. S, then the con- 
tacts, p, q, would be operated, and the brushes adjusted in response. When 
both brushes are on the same segment, if the résistance of the circuit of the 
main brush shouJd be so great as to still create a différence of potential be- 
tween the ends of magnet. A, current would flow through magnet, A, as a re- 
suit of that différence of poteatial. If, now, this différence of potential, and 
the current resulting from it, is of less value than that secured when the 
brushes are on adjacent segments, then magnet. A, would not be strong 
enough to overcome the retractile spring. S, and no effect of adjustment of 
the brushes would be had. Magnet, A, before it can operate to move the 
brushes through the control it has over the motor mechanism, must hâve 
sufflcient current flowing through it to overcome this retractile spring. S, 
thus closing contact points, p, q. Any current flowlng through this ma,gnet, 
of less strength than thait required to overcome spring, S, would be of no 
substantial effect upon the action of the apparatus. It would be, in a meas- 
ure, like the polarizing of electro-magnet, A, simply creating a condition of 
magnetlc tension In this magnet, the real control and opération of the mag- 
net being dépendent upon the current resulting from the larger différences 
of potential to be found when the brushes are upon adjacent segments. At 
the moment of either of thèse itwo instantaneous observations of the ap- 
paratus, the current which flows in magmet. A, results from a différence of 
potential between the two brushes; In the one case the différence of 
potential being caused by the brushes resting upon différent portions of the 
commutator at which there Is a différence of pressure, and in the other 
case the différence of potential results from a différence in the résistance of 
the two paths through which the current of the machine may flow. 

"C. Q. 40. I think I understand your answer, and I gather from It that, 
in your opinion, there might always be found flowing in the accessory circuit 
some current other than that due whoUy to the différence of potential be- 
tween the adjacent segments; that the effective opération of the apparatus 
would not dépend on that current (which mlght be more or less without ma- 
terially changlng the resuit), but upon the variable current produced by the 
variable différence of potential between adjacent segments. Am I right? 
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A. In my answer to your last preeeding question, I sought to make It clear 
that a material current might flow in magnet, A, without substantially cban- 
ging the mode of opération of thé apparatus, if this current were of lésa 
value tban that resulting from the ditterences of potential between adjacent 
segments. Of course, the présence of such currents would hâve an effect up- 
on magnet, A, to magnetize it; but the control ot magnet. A, over the move- 
ments of the adjuster, would be determined by the changing of Its condition 
through the variations of potential différence of adjacent segments. With 
this explanation, I answer your question in the afHrmative. 

"C. y. 41. Why is it that a change of the strength of the main current 
changes the relative potential of the adjacent segments of the commutator 
uuder the brush ? A. 1 hâve, I think, answered this question in my considér- 
ation of the subject of the actions which take place in a dynamo under chan- 
ges of circuit résistance, in my first déposition in this case; for example, in 
answers to interrogatories 4 and 10. I will endeavor to make a brief answer 
to your question. The current of most dynamo mach.nes Is the resuit of the 
sum of the différences of potential of several coils upon the armature. In 
the Thomson-Houston three-coil dynamo, the current is the resuit of the dif- 
férence of potential of two colis at any one time. The différence of potential 
that exists at a given moment between the two ends of any particular coil of 
the machine Is determined by its own electromotlve force, which is at that 
moment generating, modifled by the différence of potential of ail of the other 
coils of the machine, together with the condition of circuit résistance that 
exists at this moment. The différence of potential that exists at any, moment 
is thus controUed. If v/e conslder the actions which take place in a dynamo 
machine duriiig the period of rotation of the armature when the two brushes 
of a pair are on adjacent segments, the condition which will prevail at the 
tips of thèse two brushes wlU dépend upon the electromotlve force of the 
coil upon whose segments the brushes rest, upon the electromotlve force of 
ail of the other coils of the armature, upon the résistance in the main cir- 
cuit operated by the machine, and upou the résistance of the différent colis of 
the machine. A variation from the prevailing condition at this moment oc- 
curs, as a resuit of a variation of the circuit résistance, or by a variation of 
the speed of the dynamo, either of which variations produces a différent con- 
dition of potential strength at the différent colis of the machine, including 
the coils upon whose segments the brushes are supposed to rest. It is thus 
that a variation of the speed of the machine, or a variation of circuit résist- 
ance, by varying the strength of the current of the main circuit and the cur- 
rent flowing in the coils of the armature, causes a change of current in an 
accessory circuit derived from the armature. 

"C. Q. 42. The summary which you hâve given in your last answer Is not 
intended to modify or change the views expressed by you in your former 
déposition, to which yon hâve referred, Is it? A. I hâve answered this last 
preeeding question without référence to the correctness or incorrectness of 
any opinion as expressed by me in giving my former testimony in this case. 
My answer is based entirely upon my understanding of the matter as ar- 
rived at after sëveralyears of careful study of this subject. It is even pos- 
sible that I may hâve, in the past two years, somewhat modifled my opinion 
on subjects treated of in my earlier déposition. If it is your wish that I 
should examine that déposition, and mâke corrections in the testimony, based 
upon my later irivesitigations, I shall be glad to do so. 

"G. Q. 43. I do not know that it Is neeessary, for the présent Inqulry, to 
go over so much ground as was occupied In your former discussion of the 
subject. Ail that I care for is to be sure that I understand your views upon 
some particular points. From your former déposition, I hâve gathered the 
impression that the prévention of spark; at the commutator dépends upon 
the introduction of the coil, which is at that instant changing its relation 
from one side of the dynamo to the other, in such a manner that It shall not 
produce any shock, or offer any résistance to the flow of the current which is 
being generatéd upon that side of the dyhdnio into which the coil is being In- 
troduced, and that this requires that the current In the incoming coil, due to 
Its self-induction, shall haye been extinguished, and its ohmic résistance 
overcome, and a current sèt up lii it equal in value to the current which it 
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is to receÎTe from that side of the dynamo into whlch It is entering by the In- 
stant at whieh the forward tip, or the forward commutator brush, breaks 
contact with the leaving segment, se that the current of the dynamo shall 
find at that Instant In the newly-introduced coil a path of no résistance. Is 
that substantially correct? A. I think you hâve obtained a substantially 
correct Impression of the explanation I hâve made of the cause of sparking. 
A coU In that portion of the armature, travellng under the influence of one 
pôle of the field, has current flowing in it resulting from a différence of po- 
tential caused by such motion. This same coil, passing out of the influence of 
the first field, and into the influence of the other fleld, has current flowing 
through It In a reverse direction. It is in the transposition of the coil from 
one fleld to the other that the changes pointed out in your question are tak- 
ing place; and the overlap of the brushes, and the adjustment of the brushes 
upon tlie commutator with relation to the strength of the current flowing in 
the other colis and in the main circuit, and the résistance Included In the 
main circuit, détermine the Instant when the necessary condition pointed out 
in your question shall be arrived at. 

"0. Q. 44. During the time that thèse changes are taking place, It Is neces- 
sary, is it not, that the incoming coil shall be short-circuited by contact of 
the brush with the two adjacent commutator segments into which its termi- 
nais are connected? A. Yes; or by some équivalent means. 

"C. Q. 45. ïhe length of time necessary to ett'ect thèse changes in the in- 
coming coil— that Is, to extinguish Its current due to self-induction, overcome 
its ohmic résistance, and set up In it a current equal in value to the current 
of the dynamo— dépends, does it not, upon the efCeotive strength of the mag- 
netic fleld through which It is passing? A. The strength of the fleld through 
whlch the coil Is passing Is one factor upon which thIs length of time dé- 
pends. The other factors upon which this length of time dépends are 
numerous. The amount of overlap of the brushes,— that Is to say, the 
distance the coil rotâtes whlle under the brushes, the number of turns of 
wire upon the coil itself, the amount of Iron Included within the rotating 
armature, the strength of the current flowing through the différent parts of 
the apparatus, are ail faotors In determlning the length of time. The reac- 
tion of circuit résistance changes in the main circuit upon the fleld magnet 
itself, and upon the armature is an important factor in determlning this 
length of time. 

"C. Q. 46. I had in mind, in asklng my question, that most of the factors 
which you hâve named should be regarded as glven. For greater cleamess, 
I will put my question In this way: I assume that the dynamo, in ail its 
parts, has been designed and constructed to produce a current of given value; 
that it Is to run at a constant speed, and under a constant load. This flxes, 
I think, ail the conditions which afCect the transposition of the incoming 
coil from one side of the dynamo to the other, except the length of time 
during which it shall remain short-circuited, which is, I suppose, another 
way of saylng the length of time during which its terminais shall be con- 
nected by the commutator brush. Now, assuming ail thèse conditions, is It 
not true that the length of time during which that short-circuiting is to con- 
tinue dépends upon the effective strength of the magnetlc fleld through whlch 
it passes? A. Assuming ail of the factora which affect this time as flxed, 
the length of this time will dépend directly upon the effective strength of the 
magnetie fleld from which the short-circuited coil obtalns its electromotive 
force. A variation in the strength of field would vary this time, or a varia- 
tion of any of the factors would vary this length of time. 

"C. Q. 93. The View which you hâve expressed in regard to the electrical 
actions which take place In the opération of the spark adjuster and the cur- 
rent regulator, respectlvely, seem to me to involve, froin your standpoint, 
thèse distinctions: 1. In the current regulator, the variations of current in 
the controller magnet upon which its action dépends are the identical varia- 
tions from the standard current which are sought to be corrected. Hence, 
thé variations of current In the controller magnet of the current regulator 
arç not, in any true sensé, caused by the variations In the main current, be- 
cause they are tbose very variations in thelr original, umnodifled form. 2. 
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In the spark adjuster the variations of current In the controUer magnet 
which détermine its action dépend directly upon variations in the relative 
potential of the adjacent commutator segments under the brushes. This 
relative potential Is affected by: <a) The strength of the main cunent; (b> 
the length of time during which the incoming coll is short-clrcuited by the 
commutator brush; (c) the effective strength of that portion of the mag- 
netic fleld through which the Incoming coll passes while short-clrcuited. 
ïhese are ail variables. The current is varied by changes of résistance in 
the circuit; the length of time during which the incoming coll is short-clr- 
cuited Is varied by change in the collecting area of the brushes; and the 
effective magnetic strength of the fleld in which the short-clrcuitlng takes 
place is varied by changes of the whole field strength, or changes in the 
place oceupied by the coll in the field whlle short-clrcuited, if the fleld is not 
uniform. In actual opération, one of thèse éléments may vary, whlle two re- 
main constant, or two may vary and one remain constant, or ail three may 
vary at once. In a constant current séries dynamo, so constructed as tO' 
possess a uniform field, and provided with brushes of unvarylng overlap, the 
current alone of the three variables named will vary during opération under 
changes of load. In a constant current séries dynamo havlng a nonuniform 
fleld and unvarylng overlap, the current and the effective magnetism of that 
part of the fleld in which short-circulting takes place will vary in opération 
under changes of load. In such a machine havlng an adjustable spread In its 
brushes, ail three of the éléments will vary together. Traced to its source, 
the effective variation of current in the controller magnet of the current reg- 
ulator dépends directly on one variable, viz. the résistance in the circuit. 
Traced to Its source, the effective variation of current in the controller mag- 
net of the spark adjuster dépends directly on the variation of the relative po- 
tential of the adjacent commutator segments under the brushes, and that dé- 
pends on the three variables named. The action of the controUer magnet of 
the current regulator is an immédiate and proximate conséquence of a change 
in the current of the machine. The action of the controller magnet of the 
spark adjuster Is a secondary and remote conséquence of a change in the cur- 
rent of the machine, such remote conséquence resulting directly from an in- 
termediate conséquence of such change, viz. a change in the relative potential 
of the adjacent segments under the brush. I do not ask you to express an 
opinion whether thèse différences are material, or not, or whether one of 
thèse modes of controlling the controller magnet is the équivalent of the 
other, or not, but to state simply whether the différences which I bave point- 
ed ont do or do not exist. For slmpllcity, I assume throughout my question 
the présence of a uniform speed in the dynamo. A. The views which I hâve 
expressed In regard to the eleetrlcal actions which take place in the opéra- 
tion of the spark adjuster and the current regulator do not Involve, from my 
standpoiat, the distinction you make in your question. In the current regu- 
lator the variations of current in tlie controller magnet, upon which its action 
dépends,- resuit from variations of potential at the terminais of thls magnet, 
thèse variations of potential being caused by the variations in the main cur- 
rent. Preclsely the same statement Is the truth with référence to the con- 
troller magnet of the spark adjuster, and the statement in your question, 
under the second subdivision, with référence to the controller magnet of 
the spark adjuster, is equally true of the controller magnet of the current 
regulator, to and Includlng the second division (a). Subdivisions b and c 
should not be variables, but should be constants, and in the Thomson- 
Houston three-coil '79 dynamo, and in the Weston dynamo, and other dy- 
namos of that period, they were constants. Where they are not constants 
they merely modif y the effect which changes in the main current produce 
upon the controller magnet. The action of this controller magnet In no wise 
dépends upon either '(b) the length of time during which the incoming coll 
IS short-circuited by the commutator brush,' nor upon '(c) the effective 
strength of that portion of the magnetic fleld through which the incoming 
coll passes while short-clrcuited' for Its opération. Thèse affecting conditions 
(b and c) acting simply and solely to shunt a portion of the main current 
through the controller magnet of the spark adjuster. The current which 
flows from the main circuit through the controller magnet of the current 



THOMSON-HOUSTON ELECTRIC 00. V. WESTERN ELECTRIC CO. 87 

regulator is preeisely the same current as that which flows through the 
controUer magnet of the spark adjuster. Changes in the strength of tiïe 
main current are changes In the current of the controller magnet of elther 
device. Your question assumes a dependence of the controller magnet upou 
variable actions, which variables are themselves made variable by changes 
in the current, and suggests an indirectness of action of the main current 
upon the controller magnet. This is not correct. The variations of cur- 
rent in the controller magnet of the spark adjuster are the original varia- 
tions of current as caused by changes of circuit résistance. The variables 
which are affected simultaneously with the change of the condition of 
the controUer magnet of the spark adjuster are affected by the same 
change of current which controls the controller magnet. The différence 
of potential between the main and accessory brushes in the spark-adjuster 
apparatus is caused by the current flowlng in the circuit, just as the différ- 
ence of potential at the terminais of the controller magnet of the current 
regulator is caused by the current flowlng in the main circuit. As a resuit 
of this différence of potential, a part of the main current is shunted through 
the controller magnet of the spark adjuster, and this current, in its varia- 
tion, eflfects the adjustment of the brushes. While I hâve already endeavored, 
îill through my testimony, to make it clear that the différence of potential 
between adjacent segments and the amount of such différence of poten- 
tial depended upon the strength of the magnetic fleld, the amount of col- 
lecting area of the brushes, and the strength of the main current, I hâve 
also endeavored to make it clear that thèse thlngs acted simply to dé- 
termine a condition, and that the resuit of this condition thus determined 
was the flow of a portion of the main current through the controller magnet 
of the spark adjuster. Magnet, A, of the spark adjuster, is therefore in a 
position where a différence of potential causes a portion of the main current 
to flow through its coils, this différence of potential resulting from the 
pressure of the main current to flow through the short-circuited coll. A 
variation in the strength of the main current is a variation in the current 
of the controller magnet. Of course, it is at the same time a variation in 
the potential différence between adjacent segments, and at the same time a 
variation in the strength of the field magnet of the dynamo. Thèse col- 
latéral efCects hâve no part in determining the variation of the controller 
magnet. Traced to its source, the effective variation of current in the con- 
troller magnet of the current regulator dépends directly on one variable, ri'/.. 
the résistance of the current. Traced to its source, the effective variation of 
current in the controller magnet of the spark adjuster dépends also on one 
variable, and the same variable upon which dépends the effective variation 
of current in the controller magnet of the current regulator, vlz. the résist- 
ance In the circuit. Your question states that, 'traced to its source, the 
effective variation of current in the controller magnet of the spark adjuster 
dépends directly on the variation of the relative potential of the adjacent 
commutator segments under the brushes, and that dépends on ■ the three 
variables named.' This is entirely incorrect. The action of the controller 
magnet of botli the current regulator and the spark adjuster is the immé- 
diate and proximate conséquence of a change in the current of the machine, 
and the action of the controller magnet of the spark adjuster is in no wise 
a secondary and remote conséquence of a change in the current of the ma- 
chine. You attribute to a resuit to be corrected for the Importance of a con- 
trolllng condition. The real controlling condition is a change of current 
which in the spark adjuster acts directly upon the controller magnet, simul- 
taneously producing the new condition of potential différence, liy response 
to the change of current the current is corrected. 

"C. Q. 94. A careful readlng of your last answer has led me to doubt 
whether, after aU that has been said, I hâve an entirely correct understand- 
ing of your view of the opération of a dynamo during the transposition of a 
coll from one side of the field to another. I shall recapitula te very brlefly 
the points upon which I want to be entirely clear. I understand, flrst, that it 
is necessary, in order to transfer a coil from one slde of the field to the other 
without a shock to the current, that during the period of the transposition 
It shall lose its current In one direction, and acqulre a current in the other 
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direction even [equal] to that flowlng In the colis with which It Is to take 
. Its place In séries; and, In order that this reversai shall take iilace, the in- 
eoming coil must be short-clrculted through the segments of the commutator, 
at its terminais, for a long enough time for the change to be efCected. Thls 
short-clrcuiting, as I understand it, is accomplished by causing the com- 
mutator brush to make simultaneous contact with those two segments, and 
keep up that contact until the necessary period of short-clrcuiting bas 
elapsed. Is thls a correct statement of the matter, so far, according to your 
viewsî A. A comparison of my last answer with my testimony given in 
response to your interrogatories does net show me any cause for the doubt 
■which you express. I hâve endeavored to arrive at a perfect understanding 
of your interrogatories, and hâve, to this end, freely dlscussed, olï from the 
record, ail questions upon which I was not clear. I hâve goue so far as to 
give a full explanation of the actions occurrlng in dynamos, and, by a dis- 
cussion of those actions, hâve sought to faeilltate the framing of questions 
to insure a perfect understanding between us as to the true meaning of such 
questions. I confess myself surprised at the statement contalned in your 
last preceding interrogatory, to the effect that my expressed views wodld 
seem to involve the distinctions pointed out In that interrogatory, as well 
as the expression of doubt contalned in your présent interrogatory. Your 
statement in the présent interrogatory of the necessary actions to insure the 
proper transfer of a coil from one slde of the armature (not field) to the 
other is, I believe, substantlally correct. 

"C. Q. 95. I dld not Intend to intimate that there bas been any want of 
fuUness and clearness in your answers. If I hâve not exactly understood 
them, I am entirely wllllng to admit that it bas been my own fault. Pur- 
sulng for a moment further the subject of the last question, I wlU say that, 
for the purpose of short-circulting the incoming coil, it Is not material, as I 
suppose, what précise form of brush is used, so it makes and préserves the 
short circuit for the necessary length of time. This may be accomplished by 
a single flat brush and splrally slotted commutator, or a flat, flexible brush, 
or a compound brush, ail operatlng in substantlally the same way, provided 
they make and malntain the short circuit at the proper time, and for the 
necessary length of time. I recognize, of course, the necessity of spécial 
construction where It is deslred to vary the overlap durlng opération. Is this 
also correct? A. Proper ly Interpreting your statement with référence to 
the necessity of a spécial construction to secure variable overlap, your sup- 
position is correct. Thls spécial construction is necessary where the spark- 
less condition Is adjusted for durlng variations of circuit résistance In the 
partlcular types of machines we hâve considered which possess improperly 
proportloned pôle pièces. Where it is necessary to secure sparkless com- 
mutators for variations of circuit résistance by an adjustment of the brushes, 
a construction of the dynamo which will permit thls adjustment wlthout 
other Injurions actions must be employed. In an arc-lightlng séries dynamo, 
a variation of circuit résistance varies the current. Decreaslng this résist- 
ance Increases the current. Violent sparking accompanies the action. We 
bave hère, then, two abnormal conditions to be adjusted for. An adjustment 
which, corrects for the one, and does not correct for the other, would be of 
no value, and no one would contemplate its employment. The sparking 
would destroy the commutator. The excessive current would destroy the 
colis of the machine, and render the lamps InefCective In thelr action. 
Thercfore, in adjusting the brushes for the Injurious effects resulting from 
changes of circuit résistance, such a construction of the brushes and com- 
mutator must be employed as will admit of rotation of the brushes and a 
réduction of the total electromotive force of the machine at the same time 
the sparking is mitigated. To secure thls the proper action resulting from 
overlap must be acqulred by the employment of a suitably constructed com- 
mutator and brush. If we confine your question to a considération of spark- 
ing alone, and leave out of considération the question of variations of circuit 
résistance, then your supposition I believe to be correct. 

"C. Q. 96. I will suppose, for my présent question, the employment of a 
compound brush of Invariable spread, and that its two divisions are sep- 
arated so far that they will form contact with the two adjacent segments of 
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the commutator slmultaneously. At the instant after contact has been 
formed between the forward brush and the segment passlng under it, one 
of thèse brushes resting on one segment, and the other on the one following, 
the short-circuiting of the incoming coil would be complète through the com- 
pound brush. Now, if I understand you rightly, at that instant of tlme 
the incoming coil présents a high résistance to the flow of current from 
that side of the armature In which It is coming; and hence, I take it, the 
greater part of the main current must flow by way of the forward segment 
and the forward brush. As the short-circuited coil loses its self-induced cur- 
rent, and aequires current in the other direction, the résistance which it 
ofCers to the flow of the main current decreases until at the instant when the 
forward brush breaks contact with the leaving segment. If the commuta- 
tion has been perfectly performed, it présents no résistance to the flow of 
the main current, and hence the main current takes that path without any 
spark between the commutator segment and the brush. Is that a correct 
statement of that part of the process? A. It is. 

"O. Q. 97. It follows, I take it, therefore, that the amount of current which 
flows through the forward brush passes through a variation from a maxi- 
mum to a minimum between the time of its first contact with each segment 
and its séparation from that segment; the maximum including substan- 
tially the whole current from the colis on that side of the armature, and 
minimum, in the case of perfect commutation, a practical zéro? A. l'es; 
this is a correct way to take an Instantaneous view of each possible posi- 
tion of the apparatus during the excursion of a segment under a brush. 
The practical efiCect of this is to procure an average division of the main cur- 
rent of both halves of the' armature through the two members of the brush. 
Your question would be a more strictly correct statement if, for the phrase, 
'the maximum Including substantially the whole current from the coils on 
that side of the armature,' you substitute the phrase, 'the maximum being 
substantially the whole current of the dynamo.' 

"0. Q. 98. In such a case, is the relative distribution of the current between 
the two brushes affected by the completeness or incompleteness of the com- 
mutation; and, if so, how? A. The effect upon this forward brush of in- 
complète commutation would be to slightly vary the value of the current 
flowlng through the forward brush. Let us take a practical case for consid- 
ération. With a dynamo operating a séries of arc lamps, and the brushes 
of the type under considération operating to coUect the current with proper 
and complète commutation, we hâve the condition pointed out in your last 
preceding question and my answer thereto. Now, if we eut out a part of 
the lamps, and observe the actions at the dynamo and in thè main circuit. 
we will flnd a largely increased current in the main circuit and in the coils 
of the dynamo, and we find the condition of incomplète commutation. Be- 
fore making the change in the number of lamps, the current in each member 
of the compound brush possessed an average value. This average value for 
each brush we flnd increased in proportion to the increase of the current in 
the circuit, modified slightly by the effect of undercommutation. The cur- 
rent in both brushes increases. That of one brush will increase slightly 
more than that of the other, because of the effect of undercommutation. 

"C. Q. 99. The effect of undercommutation is to increase the résistance 
of the incoming coils to the flow of current from that side of the armature, 
is it not, and hence to increase slightly the relative flow of current through 
the forward brush? A. You do not state it ail. The effect of undercommu- 
tation is to increase the apparent résistance of the coil to current flowing 
up from the forward coils of the armatures, and also to decrease the ré- 
sistance of this coil to the current flowing up from the back coils of the 
armature. Thus the value of the definite portion of the total main current 
which shall flow through the forward brush is determined. Once determined, 
any variation in this current is llkewise variation of the current in the for- 
ward brush. Indeed, it is upon this fact that my answer to your interroga- 
tory 93 was based, and I hâve practically demonstrated the correctness of 
the fact. 

"G. Q. 100. If a magnet were placed in circuit with the forward brush in 
such case, but not with the rear brush, the current in the magnet would 
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expérience not only the direct ctianges of ttie main current strength ot 
the dynamo under changes of résistance in ttie circuit, but also a class 
o( minor clianges dependiug upon variations in tlie completeness of com- 
mutations produced by sucli clianges in tlie main current. Is tliat correct? 
A. Taliing an Instantaneous view of tlie condition of ttiis magnat, it would 
ttieoretlcally expérience minor ctianges resulting from tlie effect of improp- 
er commutation. Tliese minor clianges would not détermine in any degree 
the variations in the magnet, but would possibly modify the eflfect of such 
changes to a llmited extent. Practically spealsing, the resuit of such a con- 
struction, which, of course, is that employed* in the adjuster apparatus of 
patent 223,659, is to produce in this magnet an average current which is a 
flxed and definite portion of the main current, the changes in which controi 
the actions of this magnet. In practice, the modifying efCect of improper 
commutation is of no importance, and is the effect of a collatéral condition 
brought about slmultaneously wlth the change in current strength. To- 
take a practical case, if such a structure were employed upon a dynamo car- 
rying a given load, with proper commutation had at the brushes, a definite 
portion of the current of both halves of the armature would be directed 
through the forward brush and through the electro-magnet connected to that 
brush, as suggested in your question. Now, upon cutting out a portion of 
the lamps, the strength of the current of the machine would be substantially 
increased, and, of course, the strength of the current in this electro-magnet 
would be increased. Another resuit of the increase in the strength of the 
current would be undercommutation, which will hâve the effect to again 
slightly increase the current flowing through the magnet. It does not pro- 
duce a current in the magnet, but slmply acts to increase very slightly the 
proportion of the main current which at that Instant flows through this mag- 
net. Upon an adjustment of the brushes to reduce the main current, the 
current of the forward brush is liliewise reduced and at the same time the 
resuit of proper commutation is secured. 

"C. Q. 101. Are thèse variations the variations to which you hâve referred 
in your préviens testimony as determining the action of the controller mag- 
net in the adjusting apparatus of Fig. 2 of patent 223,659? A. Yes; they 
are. This controller magnet is in circuit with the forward brush, and a 
definite portion of the main current is shunted through its coils by virtue of 
thèse actions which I hâve described. It is in response to the variations of 
this current that the controller magnet of the adjuster apparatus shifts the 
brushes to the point upon the commutator where proper commutation is 
effected, and where this definite portion of the main current flowing through 
the controller magnet Is maintained constant, and consequently where the 
main current in the exterior lamp circuit is maintained constant. That this 
action of the apparatus of the automatic adjuster was contemplated by the 
inventors is apparent by a considération of the drawing, Fig. 2, and the spéc- 
ification. The statement on page 2, Unes 89 and 95, inclusive, as foUows: 
'The accessory coUector, Cs, may be directly connected with the main collec- 
tor, C, or in certain cases completely dispensed with, as, with a proper adjust- 
ment effected on one side of the axis, the opposite collector may be set to a 
position corresponding thereto,'— means that brush, C^, connected directly 
to brush, 0, forming a direct compound brush, is the équivalent of, and pro- 
duces precisely the actions of, brush, C^, connected through magnet. A, ta 
brush, C. It is apparent that thèse acts of commutation that I hâve de- 
scribed are to take place alike in both the upper and lower compound 
brushes. It is also évident that the résistance of magnet, A, must be low 
enough to offer no substantial interférence to proper commutation. It was 
upon a considération of this portion of the spécification, and the knowledge 
I possessed of the actions in commutation, that I employed a low résistance 
in magnet. A, of the apparatus I constructed, which apparatus has been 
introduced in évidence by the défendants in this case. The magnets em- 
ployed by the complainants in their exhibits of the same adjuster apparatus,, 
while of higher résistance than that employed by me, were still of low- 
enough résistance to permit the proper opération of the apparatus as an ad- 
juster, but were, from my standpoint, of too high résistance to permit 
proper commutation after the manner pointed out in the patent. In ail of 
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the apparatus employed by the complainants to represent the adjuster 6f 
patent 223,659, proper commutation was seeured by means of an overlap or 
coUecting area of the brushes, independent of that seeured by the aecessory 
brush. The magnet to represent magnet. A, in complainant's apparatus 
was purposely made high to preclude the possibillty of the aecessory brush 
and its circuit through magnet, A, acting to produce commutation. That 
the patent dld not contemplate suoh a construction Is certain, and the évi- 
dence of this fact may be found in the portion of the spécification quoted, 
when taken in connection with the drawing and the rest of the spécification. 
"C. Q. 102. I perceire now elearly where It is that I hâve been proceeding 
under a mlsunderstanding of your views throughout this entire cross-exam- 
ination. I hâve assumed throughout that, in the construction of the sparlc- 
adjuster apparatus, there was provided, first, a main colleeting brush sufli- 
clent for the purpose of commutation without spark, provided it was set 
at the rlght place on the commutator, and that the aecessory brush was 
something additional to that. Being now advised that you hâve, ail along, 
held a différent view, viz. that the aecessory brush of the spark adjuster 
of patent 223,659 is simply the forward half of a compound brush, your 
whole testimony assumes a new meaning; and I was therefore entirely 
wrong in propounding question 93 in the supposition that I was looking at 
the matter from your standpoint. I take it, from what you now say, that 
in the apparatus made by you, and in ail the testimony given by you in re- 
spect to the opération of the apparatus of patent 223,059, we are to under- 
stand that what is called the 'aecessory brush' is simply the forward mem- 
ber of a compound brush. Am I right in that? A. In your présent ques- 
tion, you appear to hâve discovered a distinction between a main brush and 
an aecessory brush, employed together upon a commutator, and a structure 
known as a 'compound brush,' No distinction can be made between thèse 
two structures. They are one and the same, meehanically considered; and 
the opération of the apparatus is the same, whether either structure is em- 
ployed. Upon the addition of an aecessory brush to an existing structure, 
such aecessory brush or feeler becomes at once a part of the compound 
brush, and at once enters into, and partakes of the functlons and dutles of, 
such compound brush. If this were not true, the apparatus would be in- 
capable of opération. There is no real basis for a mlsunderstanding be- 
tween us on this point. I think this will be évident to you if I suggest a 
question you mlght hâve put to me, and its answer, viz.: 'Q. If a magnet 
were plaeed in circuit with the forward brush in such a case, but not in 
circuit with the rear brush, what would be the effect of the résistance of 
the magnet upon the eurrent which ordinarily finds passage through such 
forward brush j" This question, if asked after O. Q. 99, would be answered 
as follows: 'A. The présence of the résistance of an electro-magnet in cir- 
cuit with the forward brush acts to vary its capaeity to effect commutation 
to an extent dépendent upon the amount of such résistance. The forward 
brush, in this event, becomes an aecessory brush, and performs a smaller 
portion of the commutation, the rear brush performing a larger proportion 
•of the commutation. In case of the employment of such a magnet, the pro- 
portion of the main eurrent which shall flow through the aecessory brush 
and magnet and the rear brush will dépend upon the résistance of the mag- 
net.' (Énd of answer.) Your assumption in your présent interrogatory that 
throughout there was provided, flrst, a main colleeting brush suffleient foi 
the purposes of commutation without spark, provided it was set at the right 
place on the commutator, and that the accessorj' brush was something ad- 
ditional to that, is quite correct, if you assume, as it seems to me you must 
assume, that the added aecessory brush, when added, becomes a part of the 
System of commutation. Sparking always takes place at the tlp of the 
brush last in contact with the moving segment. This, in the adjuster ap- 
paratus, is the tip of the aecessory brusli. The distinction drawn is a dis- 
tinction of words only. The real mlsunderstanding, if Indeed there be a 
substantial mlsunderstanding between us, is found in your supposition made 
in 0. Q. 93,— that the magnet in the aecessory brush circuit responded to 
différences of potential between adjacent segments In a secondary manner; 
that is to say, a change in the main eurrent eaused a new condition, as tf» 



92 ÏEDEEAL REPORTER, Vol. 70. 

potential différence, to exlst between the segments, and in response to this 
new condition a new current was set up in tlie magnet. Tlie fact Is, this 
new condition of potential différence at the segments, while being a resuit 
to be correeted for, is but a collatéral condition, and in no wise a determin- 
ing condition. Even assuming the correctness of the distinction you seek 
to make In your présent question, I fail to find a basis for the statements 
contained in your interrogatory 93 of tbe opération of the adjuster appara- 
tus in the supposition of your understandlng of my standpoint, as stated in 
your présent question. I hâve made a thorough and a practical démonstra- 
tion of my views, and am satisfied as to the correctness of thèse views. i 
hâve employed dynamos in whlch a main brush upon a spirally slotted com- 
mutator performs the commutation in conjunction with an accessory brush 
placed in advance of that main brush. Such accessory brush became at 
once an operatlve part of the main brush precisely in the manner contem- 
plated in patent 223,659. This construction was realized in the employment 
of the Weston five-light dynamo of '79, and in the Thomson-Houston '79 
three-coil dynamo. I hâve also employed a oompound brush with a straight- 
slotted commutator, which is the précise arrangement of the patent with the 
electro-magnet, A, of the adjuster apparatus connected in circuit with the 
forward member of the compound brush, this forward member becoming 
an accessory brush by reason of the Connecting into its circuit of a magnet. 
This construction was realized in my opération of the apparatus of patent 
223,659 upon the Sperry dynamo, and upon the Western Electric dynamo, 
as well as upon the Weston iive-light dynamo, in which latter case. In one 
of my démonstrations, I removed the spirally-slotted commutator, and sub- 
stituted therefor the straight-slotted commutator and the précise brush ar- 
rangement shown in patent 223,659. I hâve, also, in thèse démonstrations, 
employed various résistances in the winding of the controller magnet rep- 
resenting magnet. A, of patent 223,659. Thèse practical démonstrations 
showed conclusively that in every employment of this apparatus there was 
but one mode of opération, and that the variations which did occur were 
variations in degree, and not in kind. A variation in the résistance of the 
magnet varled the amount of current flowing through that magnet, but not 
the efCect of that current. A variation in the flrst adjustment of the amount 
of overlap varled again the amount of current in magnet, A, but in no wise 
did it vary the effect of the current upon the apparatus to adjust the brushes 
in response to changes In circuit résistance. Variations of the distribution 
of the overlap between the main and accessory brushes, which is the point 
directly under considération, affected the amount of current in magnet, A, 
but not the effect of that current upon the magnet. 

"C. Q. 103. Your answer is altogether pertinent to the gênerai subject- 
matter of discussion, but does not quite meet the précise point of my in- 
quiry; that is, whether we are to regard your testimony throughout the 
case as predicated upon the assumption that it is a proper construction of 
the apparatus of Fig. 2, of patent 223,659 to use what is there called the 
'accessory brush' as the forward division of a compound brush, and thus 
cause the entire process of commutation to take place between the contacts 
of what is there called" the 'main brush' and the accessory brush. A. J. 
sought, in my last preceding answer, to make it perfectly clear that in any 
possible construction of this apparatus the accessory brush at once entered 
into, and became a portion of, the main brush, in the process of commuta- 
tion. A brush could not be placed upon a commutator in advance of a 
main brush, and be connected to that main brush, without becoming a for- 
ward division of a compound bnish; and in the employment of any possible 
construction of this apparatus, if a sparkless condition is maintained at the 
brushes, this accessory brush must, in some degree, take part in the entire 
process of commutation. 

"0. Q. 104. You stlll hâve not answered my question. I don't ask you 
whether any assumption that you hâve heretofore made is right or wrong, 
or to justify it. I simply ask whether we are to regard your testimony 
throughout the case as predicated upon the assumption that it is a proper 
construction of the apparatus of Fig. 2 of patent 223,659 to use what is 
there called the 'accessory brush' as the forward division of a compound 
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brush, and so cause the entire process of commutation to take place be- 
tween the contacts of what are there called the 'main and accessory 
brushes.' A. I hâve stated that an accessory brush, having a magnet in- 
cluded in îts circuit, and applied to a commutator in addition to the already 
existing main brush, formed a compound brush. The accessory brush 
would be the forward division of thls compound brush. My testimony in 
this case is based upon the assumption that it is a proper construction, and, 
iudeed, the only possible construction, of the apparatus of Fig. 2 of patent 
t223,659 to employ this structure, and to thus cause the entire process of 
commutation to talie place between the différent members of this compound 
brush, consistlng of a main and accessory brush. 

"C. Q. 105. It is a necessary resuit of the construction of the apparatus 
mentioned in your last answer, is it not, that, in order to secure a proper 
vrorJiing of the dynamo, a large fraction of the main current— approaching 
to half of it— shall flow through the accessory brush? A. No, indeed; it is 
not. If the accessory brush is connected direct to the main brush, then this 
would be true; but if connected through a résistance, as of magnet A, this 
is not true. In F'ig. 2 of patent 223,659, accessory brush, C^, is shov?n con- 
nected direct to the main brush, C, and substantially half of the current of 
the machine will flow through this accessory brush, Cs ; that is to say, there 
will be conducted through accessory brush, Cs, an average current substan- 
tially equal to half of the main current. Likewise, through the main brush, 
C. to which accessory brush, C^, is directly connected, there will flow an 
average current equal to half the current of the machine; but with acces- 
sory brush, C2, which is connected through magnet. A, to main brush, C, 
the présence of the résistance of magnet, A, in its circuit, créâtes a condi- 
tion in commutation pointed out in my préviens answers, the resuit of which 
is to cause a smaller proportion of the entire main current to flow through 
this accessory brush, C^, and magnet, A. If the magnet is of low résist- 
ance, as I believe the patent contemplâtes, a larger proportion will flow 
through accessory brush, C^, than would flow through this brush with a 
high résistance of magnet, A. 

"C. Q. 106. In the apparatus constructed by you as a reproduction of the 
spark-adjuster apparatus the proportion of the current flowing in the acces- 
sory circuit was, in a number of cases, substantially half of the entire cur- 
rent, was it not? I refer to the apparatus described by you in your original 
déposition in this case. A. The current varied in thèse original automatic 
adjusters. In some of them an average current, substantially half of the 
main current, was found to flow through the forward brush and magnet, A. 
In some cases this average current was equal to less than half of the main 
current, and in some cases even more than half. The résistance of mag- 
net, A, in thèse early devices, was very low, which, indeed, is the proper 
construction of magnet. A, as indicated by the patent. In the later struc- 
tures, based upon patent 223,659, a much higher résistance was glven mag- 
net, A, and the average current through this magnet was, with this con- 
struction, much smaller. 

"C. Q. 107. In the apparatus put in évidence by the complainant as repro- 
ductions of Fig. 2 of patent 223,659, and which you saw in opération at 
Lynn, there was, as I remember, a complète provision for commutation by 
the main brush independently of the accessory. This was accomplished in 
the case of spark adjuster No. 1, which was applied to the 1879 T.-H. dyna- 
mo by a flat brush and a spirally-slotted commutator. In the one applied 
to the Brush machine, this was accomplished by the alternating distribu- 
tion of the commutator segments. In the one applied to the Fuller-Wood 
machine, It was accomplished by a compound brush. In each of thèse 
cases the machine was supplied with a brush suitable for the process of 
commutation, provided It was set in the right place independently of fhe 
accessory brush. Is not this your recollection of the construction of those 
devices? A. Each dynamo was certainly provided with a commutator and 
brushes providing overlap, as suggested in your question; but, when put in 
opération, each dynamo was provided also with accessory brushes, and the 
accessory brushes were connected to the main brushes. In the process of 
commutation the accessory brushes performed the distinct fnnctions of the 
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main bnishes In combination with them. In the Thomson-Houston three- 
coll '79 dynamo, a splrally-slotted commutator was provlded. Two main 
brusheS, one above and one below, bore upon thls commutator. An acces- 
sory brush in advance of the upper main brusli also bore upon the commuta- 
tor, and was connected through magnet, A, of the apparatus, and thence to 
the main brush. Another accessory brush was placed in advance of the 
lower main brush, the second accessory brush also bearlng upon the com- 
mutator, and being connected dlrectly wlth the main brush. The complète 
act of commutation took place through the médium of the compound brushes 
thus formed. A removal of either of the accessory brushes, without an ad- 
justment of the brushes in a rotary direction, produced violent sparking, 
showlng conelusively that the overlap provided in the main brush was not 
alone sufflcient to produce perfect and proper commutation, under the exist- 
ing conditions of use. Indeed, I was informed by Mr. Harthan that the 
lower accessory brush was necessary to balance the upper accessory brusii 
to secure sparkless commutation. The same or équivalent arrangements 
were found In the other dynamos shown me at Lynn. In the American 
dynamo shown me at Lynn, the upper brush was composed of tWo separate 
brushes connected dlrectly together, and an additional accessory brush 
which was connected through magnet, A, of the adjuster apparatus, and 
thenee to this double upper brush; the whole structure forming a compound 
brush, of three leaves. I hâve criticised this structure as being somethiug 
of a departure from the construction polnted ont in the patent, In which but 
two brushes are shown, viz. a main and an accessory brush, in either of the 
compound brushes of the apparatus. 

"C. Q. 108. During the opération of those several devices, measurements 
were made of the currents flowing in the accessory circuits, and they were 
found to be relatively small, were they not? A. They were, and this was 
due to the amount of résistance in the magnet, together wlth the distance 
the accessory brush was placed in advance of the main brush, and also to 
the amount of overlap glven to the main brush. In Pig. 2 of patent 223,659, 
no overlap is provided in the main brush, the entire overlap of the apparatus 
being equally dlvided between the main and accessory brushes. This varia- 
tion from the construction iudleated in the patent produces the efCect noted, 
viz. that a small proportion of the main oureent found its way through the 
accessory brush and magnet, A. 

"C. Q. 109. If we suppose the dynamo represented in Fig. 2 of patent 
223,659 to be provided wlth a spirally-slotted commutator, and the main 
brush to be a broad one, would not the construction there Indicated resuit in 
an overlap of the main brush? A. Yes, It would; and in such a case the 
proper place to connect magnet. A, would be dlrectly in the main circuit. 
In fact, the inventors, when applylng this same automatle adjuster to pre- 
eisely such a modifled construction, did so connect this magnet. An ex- 
amination of the file wrapper and contents of the patent in suit. No. 238,315, 
reveals the foUowlng statement: 'When the two ends of a slot are angu- 
larly displaced wlth respect to each other, 20° to 30° circumferentiaiiy 
aroiind the commutator, the accessory collecting hrushes of patent No. 
223,659i ahove referred to, may be dispensed with, and a single pair only 
be employed, as C, C, the planes of which are tangent to the circumference 
of the commutator at opposite points, and parallel to eaeh other, as before 
stated.' The italicized portion of the language hère quoted was stricken 
ont by an officiai action before the patent issued. Your présent interroga- 
tory is fully answered by the inventors themselves, in this language. My 
statements that the main and accessory brushes together performed the 
commutation of the dynamo in the construction of the apparatus of patent 
223,659 are entirely in harmony wlth this language quoted from the file 
wrapper and contents of the patent in suit. Quotlng again from the file 
wrapper and contents of the patent in suit. No. 238,315: 'Our présent meth- 
od of operatlng, therefore, so far as it relates to automatle régulation, is 
based upon the same prlnciples of opération as our previous Invention, and 
consists in an Improved construction and mode of use of the apparatus em- 
ployed in Pat. 223,659, Fig. 2 of the présent invention corresponds to Fig. 
2 of Pat. No. 223,659, but since only a single pair of collecting brushes, C, C, 
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Fig. 2 {of our présent irveention), replaces, when used in connection wîth 
an obliquély-slotted oommutator, the double pair, Fig. 2 {of our former in- 
vention), weuse the contact-making electro-magnet, A, ofour former inven- 
tion, hy placing it in the main circuit of the machine, so as to act in a nuh- 
stantially similar manner to the electro-magnet. M, Fig. 1 (Pat. 223,659); 
that is, by variations of the main carrent itself The italieized poition of 
whicli quotation being matter strieken out before the patent Issued, we 
find matter which also bears dlreetly on the point in question. The Inven- 
tors hère state that the opération of commutation being secured with a 
single pair of collecting brushes used in connection with an obliquely-slotte.l 
commntator, Instead of with the double pair in Fig. 2 of patent 223,651), 
magnet. A, of the former invention is placed in the main circuit. It be- 
comes an easy matter to interpret the spécification of patent 223,659, and to 
détermine the intention of the inventor, when we read the language as quot- 
ed above. 

"C. Q. 110. You speak of thèse quotations as haying been strieken out by 
officiai action. They were strieken out by the applicants themselves, were 
they not, by thelr own amendment of their application? A. Of course, the 
applicants themselves, by amendment to their application, eaused the mat- 
ter in question to be strieken out. The officiai action of the examiner In 
thls case, dated December 7, 1880, suggests to the inventors the strlklng out 
of thèse portions relating to the prior patent, and by an amendment of Jan- 
uary 1, 1881, the inventors, complying with the suggestion of the examiner, 
order thèse portions referred to strieken from the spécification." 

The argument for the appellant has been summarized in ten propositions, 
which are said to be undisputed, and nearly every one of them either stated 
in the examination, or admitted on cross-examinatlon in the testimony of 
Mr. Scribner. They are the foUowing: (1) The running of a dynamo with- 
out spark at the commutator dépends upon the proper adjustment to one 
another of three factors which enter into the opération. The volume of the 
current affects one of them dlreetly, but there are two others equally im- 
portant. (2) The variation of auy one of thèse factors produces sparking, 
and requires a readjustment among them in order to restore the nonspark- 
ing condition, which it may or may not be possible to effect by mère move- 
ment of the brushes, dependlng on the type of dynamo to which the appara- 
tus is applled. (3) When the adjustment Is restored by the movement of 
the brushes, that movement may or may not restore the former strength of 
current, dependlng, as before, on the type of the dynamo. (4) The types of 
dynamo hère referred to are distinguished as dynamos having a unlform 
field, and dynamos having a nonuniform fleld. Both of thèse types are In 
common and successful use, and each has advantages peculiar to itselT, 
in respects that do not hâve any place In thls discussion. As a gênerai 
proposition, it cannot be said that either type is better than the other. Both 
are good. (5) The défendants selected for their experiments with the spam 
adjuster dynamos having unlform flelds. Upon such dynamos, when spark- 
ing is eaused by a variation in the volume of current, the movement of the 
brushes necessary to restore the adjustment upon which nonsparking dé- 
pends opérâtes also to restore the former current. Hence, on such dynamos 
the spark adjuster (subject to the fatal defects in its practical opération 
already polnted out, resultlng from the feebleness of the accessory current, 
and the Instability of its adjustment) will operate as spark adjuster and 
current regulator both; performing both functions at the same tlme, and Dy 
the same movement of the brushes. (6) For the same reason the current 
regulator applled to the same kind of dynamo will operate as current regu- 
lator and spark adjuster both; performing the same functions at the same 
tlme, and by the same movements of the brushes. In such a case, when 
sparking results from a change of current, and the current regulator re- 
stores the former current, it at the same tlme, and by that process, restores 
the adjustment of the three factors on the equilibrium among which non- 
sparking opération dépends. (7) But thèse results do not follow when 
either of thèse devices is applled to a dynamo having a nonuniform fleld. 
In that case, when a change of current produces sparking, and the spark 
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adjuster moyes the brushes to the nonsparklng point, It does not restore the 
former current And so, also, when a current regulator Is applied to such a 
dynamo, and, upon a change of current, moves the brushes to the point 
where the former current is restored, it does not, by that movement, restore 
tlie nonsparlîing adjustment. (8) Thèse différences of action are a consé- 
quence and proof of the fundamental and essential différences of principles 
on which the two inventions operate. The spark adjuster looks for the 
point on the commutator at which is found the equilibrium of forces upon 
which nonsparking dépends. Except as afEecting that adjustment, it is eil- 
tirely oblivious to changes in the current. It will folio w the law of its or- 
ganization, and put the brushes at the nonsparking point, and hold them 
there until the current burns up the machine. On the other hand, the cur- 
rent regulator cares nothlng about sparking, or the maladjustment of forces 
by which sparking is produced. Upon a change of current, it will move the 
brushes to the point on the commutator where the former current will be 
restored, without the least regard to sparking. If that happens to be the 
point where the adjustment for nonsparking is restored, well and good. If 
not, the sparks may melt the commutator before it will stir. (9) To state 
the distinction in its broadest form: The current regulator dépends for its 
opération on the variation of a single factor in the dynamo,— the volume of 
its current. The spark adjuster dépends upon the intervariation or varia- 
tion of adjustment among themselves of three factors in the dynamo, of 
which the current is one, or, to be exact, of which the current eontrols one. 
(10) Since the invention of the current regulator, another invention has beén 
made, which suppléments the motion of the brushes produced by that ap- 
paratus for the régulation of the current by another action, which préserves 
the adjustment necessary for nonsparking. So that, as the current regu- 
lator is now most eommonly used, It opérâtes, in f ull accordance with the 
law of Its organization, to shift the brushes to the points of constant cur- 
rent, entirely regardless of the effect as to sparking. That is controUed by 
a distinct and supplementary devlce. 

Frederick P. Fish, Robert S. Taylor, Charles K. Offield, Henry S. 
Towle, Charles C. Linthicum, and Geo. R. Blodgett, for appellant 
George P. Barton and Charles A. Brown, for appellees. 
Before WOODS, JENKINS, and SHOWALTEB, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court . 

We are unable to find in the current regulator of tJie patent in 
suit anything more tlian an adaptation of the brush adjuster of the 
earlier patent The two are essentially the same in mechanism, 
adjustment, motive power, and law of opération; and, in so far as 
the purposes intended or accomplished are not the same, they are 
distinctly analogous. Tlie second patent purports to be only an im- 
provement upon the flrst, "the method." of which is declared to be 
"adaptable to the présent case of current régulation." As flrst 
drawn, the spécification declared the correspondence of Fig. 2 of the 
présent invention with Fig.2of No. 223,659, with the explanation that, 
since a single pair of collecting brushes, when placed upon an ob- 
liquely-slotted commutator^ replaces the double pair of the earlier 
design, the contact-making magnet. A, of that invention, is placed 
in the main circuit of the machine, so as to act substantially in the 
same manner as the magnet. M, in Fig. 1, of that patent; "that is, 
by variations of the main current." By the spécification, as it 
stands, the patentées say: 

"As in our former invention, already referred to, the motor device used 
may be adapted to move by the current, or by the motive power, or by suita- 
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blè clockwork, or by other mechanism adapted to be thrown In or out of 
action by an electro-magnet, ^nd constitutes, as before, a minqr feature of 
OUI- présent System. Our présent methpd of operating, so far as it relates 
to automatic réèulatlon, is based upon the same prlnclples of opération as 
our previous invention, tod it consists in an improved construction and 
mode of use of tlie apparatus employed 1e patent No. 223,659." 

But, as the présent method relates entirely to automatic régula- 
tion, it follows tliat, if the patent shows invention, it must be solely 
"in an improved construction and mode of use" of a known appa- 
ratus, which, notwithstanding the imjtrovement, is to operate upon 
the same principles as before. In just what feattire of the construc- 
tion, or of the mode of use, the novelty and utility entitled to be 
called invention were supposed by the patentées to be found, is not 
specifled and can only be inferred. According to the brief for ap- 
pellant, "ttie improvemeht consists in discarding the accessory col- 
lector, with its intermittent, uncertain, feeble current, and unstàblè 
adjustment, and sufcstituting thé simple, practieable, and effective 
combination of the controller magnet, and main current." "In both 
inventions," it is said on another page, "the brushes are mounted on 
a rocking yoke, so that the positions of their points of contact with 
the commutator can be shifted. In both of theih the resuit sought is 
obtained by so shifting the brushes. In both t>f them this is accom- 
plished by a motor mechanism which is automatically set into opéra- 
tion in one direction or the other, as the case may require, by a con- 
troller mechanism which acts in response to the abnormal conditions 
which are to be corrected. Hère the similarity bétween them ends, 
and the dissimilarity, both in mechanical construction and mode 
of opération, begiiis. The taking away of the accessory collector 
changes the structure and introduces a new mode of opération, 
» « » for the reason that the current which actuates the con- 
troller magnet of thé spark adjuster is not the main current, or any 
part of it, but a différent current, derived from a différent source." 
In its last analysis, the argument for the appellant ends in this asser- 
tion, that magnet. A, of the earlier patent, is not excited by the main 
current of the machine, or a shunted portion thereof, but only by 
a différent current, derived from a différent source, "flowing inter- 
mittently, and sometimes in one direction and sometimes in the 
other." The truth of this proposition is disputed, and, though it is 
supported by the statement in the spécification that "the accessory 
collector, C^, serves, as it were, the purpose of a feeler, the design of 
which is to test the electrical condition of the segments of the com- 
mutator at the moment of leaving the coUectors, and to originate 
from that condition an adjustment of said collectors in whatever is 
necessary to secoire efficient action," it does not seem to follow, neces- 
sarily, that no current was intended to flow, or does flow, through 
the controller magnet. A, except that which results from the différ- 
ence of potential between successive segments at the moment when 
the forward one passes from under the accessory brush. That is not 
declared to be an essential feature of the invention, and instruction 
is not given in the patent for so constructing the différent parts of 
the combination, or for so proportioning the résistance in the main 
V. 70F.no. 1 — 7 
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àtod accessory circuits, as to produce that resuit On tlie contrary, 
the cùrrent through the accesàory bruah, it seems to be agreed (G. Q. 
9.7, and answer, supra), "passés through. a variation from a maximum 
to a minimum between the time, of its Apst contact with each seg- 
ment and its séparation from that segment,'^ and, besides, it is shown 
to be a délicate, and, except with the experienced and skillful, a 
dilHcult work, to make an adjuster through whose controller mag- 
net no portion of the main current she^ll flow, and which shall be 
operatiye under the supposed intermittent or pulsatory current which 
is intended to be tâken up by the accessory brush. Indeed, the ob- 
jection urged against the expérimental spark adjusters constructed 
by the défendants in professed conforimity with Fig. 2 of patent No. 
223,659 is that the résistance of th,e accessory circuits was made so 
low as to permit the constant passà^gé of a distinct part of the main 
current; and on that ground the experts and çounsel of the appel - 
lant are agreed in asserting that the exhibits were really current 
regulators, embodying the invention of thé patent in suit, and not 
the invention of the other patent. The uncontroverted testimony 
of Prof. Gross, examined in behalf of the appellant, is to the effect 
that it can be determined whether a brush regulator constructed in 
apparent conformity with Fig. 2, of patent No. 223,659, is in fact a 
spark adjuster under that patent, or a current regulator under the 
patent in suit, only by the expérimental employment upon each ap- 
paratus of tests adapted to show whether or not an appréciable and 
effective portion of the main current passes through the accessory 
circuit. This alone ought to be conclusive of the dispute. When 
such tests are necessary to distinguish one such device from another, 
it is manifestly an impracticable, not to say dangerous, proposition 
that the making or using of either under a given patent may be de- 
clared to be an infringement of a différent patent upon the other. 
It being admitted that, if the construction of a brush adjuster under 
No. 223,659 be such that a distinct portion of the main current will 
pass through the controller magnet, the device becomes a current 
regulator, it follows that, in respect to the question of invention, the 
omission of the accessory brush is of no signiflcance. Its présence 
or absence does not affect essentially the mode of opération, nor dé- 
termine the character of the device. 

But, waiving other considérations, we will assume that the 10 
propositions of counsel for appellant, are true; that the appellant's 
theory of the process of short-circuiting is correct; that the ac- 
cessory brush of No. 223,659 is not a member of a compound brush, 
designed to assist in the process of commutation, but a mère feeler, 
which flnds and takes up the residual current or différence of po- 
tential which remains after imperfect work by commutator brushes 
proper. Does it foUow that the current regulator of No. 238,315 is 
an essentially différent device, working upon a différent principle? 
We think not. The spécification, as we hâve seen, says that the 
prineiples of opération are the same. In physical structure they 
are alike, and, both practically and theoretically, they operate in 
like ways to effect like purposes. The proof shows, and it w^as un- 
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derstood to be admitted at the hearing, that upon ail dynamos which 
existed when the patents were issued the two déviées were inter- 
changeable, so that, when the brushes were moved so as to prevent 
spark, they established and maintained constant carrent, and vice 
versa. For ail possible purposes then known, each device might 
hâve been called, with equal propriety, a spark adjuster (though 
that name is of later invention) or a current regulator. In dynamos 
of later construction, however, the points at which the brushes pre- 
vent spark and establish constant current are not coïncident, as 
they were in the earlier machines; and, that being so, the brushes 
of a spark adjuster, it is conceded, will move to the place of no 
spark, regardiess of current, while in the current regulator, re- 
sponding to the current to be regulated, they will seek the point 
of constancy regardiess of spark; and hence, it is insisted, the two 
devices are essentially différent in their modes of opération and 
in the purposes to be accomplished. The force of this reasoning 
is very much weakened by the further fact, which seems to be 
undisputed, that neither the adjuster nor regulator, when con- 
structed according to the patent covering it, can be successf ully used 
upon dynamos of irregular or nonuniform flelds, in which the points 
of least spark and constant current are not quite nearly coïncident. 
In order to avoid this difflculty, commutator brushes, applicable 
alike, as we conclude, to the brush adjuster of No. 223,659 and to 
the current regulator of No. 238,315, were devised, and so adjusted 
as to hâve a variable spread, corresponding momentarily with the 
strength of that portion of the field within which the process of com- 
mutation should be going on. Both devices being capable of adap- 
tation by the same means to dynamos of nonuniform fleld, and when 
so adapted effecting, as they did upon uniform dynamos, the same 
results, the inference is strengthened that in their law of opération, 
as well as in mochanism, they are essentially identical. The dis- 
cussion of the question has been varied and exhaustive, but, along 
whatever lines pursued, the argument has come back to the différ- 
ence between the currents which are supposed to flow through the 
respective controller magnets. That différence we concède, but do 
not deem it controlling. One current is constant, the other is 
intermittent or pulsatory; but the pulsations are so fréquent that 
the current seems to be constant, and its effect in energizing the 
magnet is the same as if it were. It differs practically from the 
main current only in strength. In order to be effective, it must be 
strong enough to cause the magnet to overcome the counteracting 
spring, or, conversely, that spring must be so weak as, at the proper 
time, to be overcome by the strength of the magnet. If, instead of 
being in the accessory current, the magnet be transferred to the 
main current or a shunted portion thereof, exactly the same kinds 
of opération, effected in the same way and by like adjustments, must 
go on. In both constructions, the levers, springs, coils, armatures, mag- 
nets, brushes, and dynamos are, or may be, the same ; the electrical 
currents, whether coming from one part of the machine or another, 
are alike; and, acting by one and the same law, they differ only in 
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Tolume or energy. The magnetic carrent, it may te said liere, as 
in Western Electric Co. v. Sperry Electric Cq., 7 0. G. A. 164, 18 
U. g. App. 177, ançl 58 Fed. 186, is not itself a part of the device 
or invention, any more than a current of water is aJi élément of a 
water wlieel. The iriyention is in the mechanism, net in the power 
which mpves it; and, once a device has been patented, it is protect- 
ed for ail uses or furetions of which it is found to be capable, wheth- 
er anticipated by the patentée or not. 

It is not difficult to saggest the employment of appliances for the 
control of water po^ver in a way to illustrate not inaptly our "view 
of the présent question. The water of a stream is accumulated by 
means of a dam, and,, through head gâtes, is turned into a race or 
flume, whèreby it reaçhes and turns a wheel to which is geared the 
machinery of a mill or factory. That wheel, for the purpose of 
illustration, is the magpet, M, of the patents; the head gâtes are the 
commutator brushes; and the water flowing through the flume or 
race is the main current. First, we will suppose that it is desired 
to maintain in the réservoir, by automatic means, a constant level or 
head, without waste or overilow at the dam. How shall it be done? 
With patent No. 223,659 before us, the answer is plain. It may be 
accomplished by suçh a construction of the dam that whenever there 
shall be an overflow the surplus will, by means of another flume and 
a head gâte or valve, corresponding to the accessory brush, be turned 
into and made to move a second wheel, representing magnet A, 
connected with suitable mechanism adjusted to lift or lower the 
head gâtes in the main current so as to eflect the purpose of restoring 
the normal level in the réservoir. Theoretically, at least, head 
gâtes or valves in water flumes might be adjusted and controlled 
in that way. Next, we will suppose it to hâve been found désirable 
to establish constancy of current in the main flume or head race. 
How shall that be done? If constancy of level in the réservoir 
could be maintained, it is évident that the desired constancy of cur- 
rent would follow as effect follows cause. They are coïncident 
facts, and, if the coïncidence could be permanent, no additional or 
différent mechanism would be necessary. But the overflow cur- 
rent is intermittent, and sometimes feeble and inefficient. When the 
stream is swollen it is strong and lifts the gâtes too high; and if 
the stream runs so low that it becomes necessary for a time to draw 
down the réservoir, in order to obtain the desired current in the 
flume, the overflow disappears and does not act at ail. Does it 
require invention to devise a remedy? Clearly not. One familiar 
with the existing device could not fail to see that, in order to effect 
the new purpose, it was only necessary to make the controller wheel 
constantly and efficiently responsive to changes in the current to 
be regulated, just as, Thomson and Houston, once they had found 
constant electrical, current désirable, immediately proposed, as Prof. 
Thomson himself has testifled, "to accomplish the necessary shifting 
or movement of the commutator brushes by automatic means in 
Bomething the way that we had before used in adjustment through a 
limited range, only that we saw clearly that we must make whatever 
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small variations the current in the main circuit underwent, during 
the cutting out or on of lamps, act to control the position of the 
brushes through a considérable angle around the commutator; and 
this could be done by a sensitive magnet in the main circuit setting 
in motion, through contacts, a device which should do the main 
work of shifting the brushes." In other words, it was only neces- 
sary to put magnet. A, in the main current, or a shunted portion of 
that current; and that, it was évident, could be done without any 
change of structure, except such as was necessary to cause a diminu- 
tion of résistance in the accessory circuit, or an increase of the ré- 
sistance in the main circuit, either of which could be accomplished 
in a number of ways explained by the witnesses. It was a plain 
case of mère adaptation of known means to a modified but analogous 
use. In the illustration supposed, the water wheel, in connection 
with mechanism employed to move the head gâtes in order to main- 
tain constancy of level and to prevent overflow, may well hâve been 
patentable as an original combination; but it is not an additional 
invention to turn into that wheel a différent or additional current, by 
force of and in respohse to which it will, by the same mechanism, 
move the gâtes or valves over a wider range, if need be, to keep in 
the flume a constant current, instead of a constant level in the rés- 
ervoir. No new law or new mode of opération is brought into play, 
and, at most, only improved and enlarged action is effected. 

But the current regulator of the patent in suit, it is said, has gone 
into extensive use, and we are met with the usual inquiry, why, if 
there is no invention in it, did not somebody else make the same or 
like improvement upon the earlier construction? It would be 
enough to answer that if done by anybody else than Thomson and 
Houston, or their assignée, it would hâve been an infringement of 
the flrst patent. However, it was done by Maxim, in whose patent, 
No. 228,543, the controller magnet is placed in the main circuit, and 
though the collecter brushes moved thereby are not upon the com- 
mutator of the dynamo from which the current of that circuit is de- 
rived, but upon a second dynamo, employed for the purpose of excit- 
ing the field of the first, the effect of the adjustment being to main- 
tain a constant fleld and thereby to establish the desired constancy 
of current, the employment of the second dynamo does not disguise 
the fact of automatic régulation of the commutator brushes in the 
manner and by the means of the Thomson-Houston patents. If the 
patent now in suit should be upheld, it would be, in our opinion, an 
unwarrantable prolongation of the just monopoly conferred by the 
flrst patent, which, notwithstanding the strenuous efforts made to 
minimize it, we deem to hâve been of great merit, and entitled to 
libéral construction. The decree below is affirmed. 
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TAWS et al. V. XATJGHIiINS & Co., Limited. 
(Circuit Court, W. D. Pennsylvania. August 19, 1895.) 

1. Patents— Anticipation— Analogovb Ubbs. 

A flexible pipe joint for conveying air for air brakes, or steam or hot 
water for heating purposes, between railway cars, or a flexible pipe cou- 
nectlon in a steam and smoke conveyer for railway cars, cannot be con- 
sldered as an anticipation of an oseiUating joint upon a water-cooled 
tuyère used in connection wlth a blast furnace; for the divergence be- 
tween tlie uses is so extrême and the conditions so radically différent that 
It would requlre inventive faculty to percelve the adaptation of the one 
to the requlrements of the other. 

2. SaMB— FUBNAOE TUYEKES. 

The Hartman patent. No. 205,744, for an. Improvement in furnace 
tuyères, consisting in a flexible joint which adapts Itself to the contraction 
and expansion of the parts, held to disclose patentable invention in respect 
to clalms 7 and 8; and held, further, that thèse clalms were not antici- 
pated by anythlng in the prier art, and were infrlnged by one of defend- 
ant's structures, but not by the other. 

This was a bill in equity for the alleged infringement of a patent 
relating to furnace tuyères. 

Joseph 0. Praley, for complainants. 

John D. McKennan, J. Snowden Bell, and George H. Christy, for 
défendant. 

BUFFINGTON, District Judge. This is a bill in equity brought 
by the firm of Taws & Hartman, assignées of John M. Hartman, 
against Laughlins & Go., Limited, for infringement of claims 7 and 8 
of letters patent No. 205,744, issued to him July 9, 1878. The patent 
is for an improvement in furnace tuyères, and a brief account of 
furnace working will aid in a proper understanding of the case. 

Around the stack of a furnace, some distance above its base, is a 
circular steel pipe, called the "bustle pipe," about four feet in di- 
ameter, and lined with firebrick. To this pipe a hot-air main leads 
from the blowing engine by way of a blast-heating appai-atus, and 
from its several conduits lead to the tuyères, through which latter 
the blast for smelting passes into the stack. Thèse tuyères are 
tapering tubes from four to seven inches in diameter, usually made 
of bronze, and the shell hollow, so that through them water for 
cooliug purposes may circulate. The Connecting conduit between 
the bustle pipe and the tuyère is called the "tuyère stock." It con- 
sists of two or more lengths of pipe joined end to end, one portion 
of which dépends downwardly from the bustle pipe, either in a 
straight line or shaped like the letter S, to the level of the tuyère,, 
but terminating several feet away from it. Tlie other portion is 
horizontal and straight, Connecting the lower end of this down- 
wardly depending pipe just mentioned with the tuyère itself. This 
straight horizontal pipe is usually called the "tuyère pipe," some- 
times the "belly pipe." To reduce the interior area of the tuyère 
and intensify the jet-like force of a blast, a hollow "nozzle" is some- 
times placed within the opening of the tuyère, fitting closely against 
its inner face. Thèse tuyères and nozzles require fréquent changes, 
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being often bnrned away hy the intense beat of the furnace or 
clogged by the adhésion of cinder, whieh sometimes backs not only 
into the tuyères, but runs into the tuyère pipe also. 

Prior to the patent in suit the usiial method of Connecting the 
tuyère and tuyère pipe was as follows: The front end of the tuyère 
pipe was made of smaller diameter than the interior of thebuttendof 
the tuyère, and extended some distance into the latter, a bead or pro- 
jecting rim being formed on the extremity of the tuyère pipe. The 
interspace between the outside surface of the tuyère pipe and the 
interior of the tuyère Avas then closed by ramming wet clay and frag- 
ments of pounded fire brick therein. The bead or rim upon the 
front end of the tuyère pipe served as a sort of dam against whicli 
to ram the packing, and, when no bead was used, it was necessary 
to prop up the tuyère pipe within the tuyère with little pièces of 
brick, so as to get an even or uniform space, around and within 
which the packing should be inserted. Under the beat of the fur- 
nace the clay baked into a hard mass, and a rigid immovable joint 
formed. The objection to this method was obvions. The tempéra- 
ture of a fUmace changes frequently, or, as one of the witnesses says: 

"Every stop of more than a few minutes means a cooling down of ail the 
exposed surfaces, and a contraction of the same. When the blast is put on 
again, as it -warms up the surfaces, we find more or less leakage taking place 
where there are packed joints. The blast is always taken off when the iron 
is run, and that takes place from three to six times per twenty-four hours, 
according to the capacity of the furnace, each time Involving from ten to 
thirty or more minutes, according as any difflculties may anse. There are 
also many stoppages arising throiigh the loss of the tuyères, or the bad work- 
ing of the furnace causing stoppages in the pipes which introduce the blast 
through the tuyères. Thèse stoppages may be from ten minutes to a half a 
day or more." 

It will be seen that, as one of the witnesses expressed it, there was 
a constant creeping or moving of the tuyère, the tuyère pipe, and the 
bustle pipes from tlie contraction and expansion. As no provision 
was made for thèse changed conditions, leakages frequently occurred. 

The labor of changing tuyères under the old System is thus de- 
scribed by Hartman, the patentée: 

"Taking the case of the old-style wrought-iron tuyère having sprung a leak, 
the blast is taken ofC the furnace, -which stops it. Two men with steel bars 
about eight feet long, and two other men with sledges, eut away the brick- 
work and packing around this tuyère, leaving a space of about three inches 
between the tuyère and the wall. On the end of the tuyère in the furnace 
the iron has accumulated in the form of a ring, which requires a large hole 
to pull the tuj'ere through. After the tuyère is ont, the fuel in the furnace 
falls into the cavity made by the tuyère. This fuel has to be raked out cau- 
tiouslj', and a sheathiijg of clay packed up against the upper part of the cav- 
ity to hold the fuel in check. The new tuyère Is then inserted and got Into an 
alignment in a rough sort of a way, as quickly as possible, and the clay-pack- 
ing was rammed in tight between the clay and the wall. After this was done, 
the tuyère pipe was piaced in the tuyère, the bail joint bolted together at the 
end of the tuyère pipe, and the clay joint was rammed up between the tuyère 
pipe and the tuyère. The blast was then tumed on the furnace. This 
work required six men, and about three quarters of an hour stoppage. If the 
end of the tuyère had got 'ironed up' badly, it took a longer time. After the 
blast was tumed on, the tuyère pipe heated up, and the clay joint had begun 
to shrink, the workmen took their rammers and drove up the joint tighter 
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between the tuyère pîpe an4 the tuyère. Thé joint liad toibe watched until 
the clay ha,d hardened, for fear of its springing a leak, for in many cases a 
large pièce would blow out." 

And, as adding to the difflculties, another of the witnesses called 
attention to the surroundings under which this work had to be done, 
as follows: 

"The space Is yery Limited in which the work must be done. The surfaces 
with which pne is liable to corne in contact are so hot as to burn one most 
sériously when touched; and, if the furnace is working badly at the time, 
there is a likelihood of there hàYing been an outpour of cinder or molten 
iron. The ccmsequenee Is, the work must be done rapidly and under great in- 
conyenience and rlsk." 

In addition to thèse difificulties, a long tuyère had to be used to 
allow for the insertion of the tuyère pipe, and to get a sufflcient 
depth of packing to make a tight joint. The drawbacks of this 
méthod of tuyère connection were heightened by evénts occurring 
about this time. The great fall in the price of pig métal conséquent 
upon the panic of 1873 forteed furnacemen to changes in methods, 
to increased efHcacy in means, and to réduction of expenditure in 
fuel and labor. As a resuit, Systems treating the hot blast came 
into use, by which its pressure was doubled, and its température 
rose from 600 to 1200 degrees. Thèse changes, while increasing 
the output ôf the furnace, bbviously increased the liability to leakage. 

It was to meet such serions obstacles lying in the path of success- 
f ul furnace opération that Mr. Hartman, who was a theoretical and 
practical furnaceman, devised the mechanism covered by the patent 
in suit, in the shape of a flexible joint that would adapt itself to the 
contraction and expansion of the parts. It was at once simple and 
effective. He used a tuyère the butt end of which was of about the 
same size as the front end of the tuyère pipe. He turned a cor- 
responding globe face on each, so that the nose of the pipe fitted into 
and seated itself in the tuyère, thus forming a globe joint. The 
edge of the.pipe formed a metallic connection with the water-cooled 
tuyère, and its température was thus reduced. From a staple in 
the furnace wall near the tuyère he extended a Connecting link, upon 
which a constant pressure was maintained by a weighted lever ful- 
crumed at the other end of the tuyère pipe. "By this arrangement," 
he briefly adds in the spécification, "any expansion of the tuyère 
pipe is taken up by the yielding of the weighted lever, H, and the 
joint remains tight." 

Two claims were allowed him, viz.: 

"(7) The comblnation of the fulcrum, h', the connecting-llnk, h^, and a 
yielding tension upon the sald link by the weighted lever, H, or its équivalent, 
to secure tlie joint, C, by a flexible pressure, as herein' described. 

"(S) The comblnation of an osclllating joint upon a water-cooled tuyère, an 
oscillatlng tuyère pipe, and a link Connecting the same by a yielding pressure, 
substantially as speclfled." 

Both are alleged to be infringed. The device has gone into gên- 
erai use. Some 75 per cent, of the furnaces in the country hâve 
adopted it. Of its utility the évidence is quite convincing. Hunt, 
a furnace master of expérience, says it is far superior to the clay- 
packed joint. It saves the leakage of the blast, and avoids the an- 
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noyance of having to look after the pâckiiig to inake it tight; that it 
causes a great saving of time; that he had no difficulty in getting 
the pipes together aiid ready to put on the blast. He says : 

"I hâve had twenty-three tuyères to change in one week in one furnace 
owlng to the furnace worlîing so badly. If thîs had been with the old f orm 
of tuyère and connections, it is qulte a possibility that we would hâve had 
to blow the furnace out, as, owing to its bad-working condition, the many pro- 
longed stops would hâve shut it up altogether." 

It would also appear from the testimony of this witness that the 
flexible connection by means of the globe-faced joint made possible 
the use of a short bronze tuyère instead of the long water-coil cast- 
iron tuyère, and by this means a real saving of time in'changing 
tuyères was first made. 

Roder, a witness of practical expérience and theoretical knowl- 
edge in furnace opération, says that, under the old System, change 
of a tuyère would average an hour; that, by Hartman's device, they 
can do it in 15 minutes; that the joint is tighter than the clay one, 
is not apt to blow out, and is adjustable to the beat to which it is 
subjected. 

As bearing on the merits of this device, and more particularly 
with référence to the use of the short tuyère being made possible by 
it, we note the testimony of the patentée, who says: 

"Up to the latter part of 1876 long tuyères in breasts were used exclusively. 
The tuyères were required to be long, to give them sufflcient bearing on the 
clay-packing. Short tuyères were introduced. with a taper surface on the butt 
end, fltting into a: corresponding opening in the nose end of the tuyère breast. 
This gave a rlgid bearing, which always brought the butt end of the tuyère to 
a deflnite point, and allowed the use of a tuyère pipe of a fixed length. * • * 
The globe face on the butt end of the tuyère, to dispense with the clay-pack- 
ing, became absolutely necessary, as with the high pressures now blown there 
was not room for the nozzle, and the proper depth of clay-packed joint in the 
short tuyère. * * • The différence in time, etc., between ehanging a long 
tuyère and a short tuyère would be— First, removing the clay-packed joinï 
between the tuyère and tuyère pipe; second, removing the joint between the 
tuyère and tuyère breast; third, In claying the fuel in the hearth; fourth, in- 
serting the tuyère, and making a new joint; flfth, inserting the tuyère pipe; 
sixth, blocking it up to its proper position; seventh, making the joint be- 
tween the tuyère and the tuyère pipe; eighth, repairing the joint as the wa- 
ter évaporâtes from the clay-packing, this clay-packing having to be driven 
up tighter as the water évaporâtes from the joint. The clay joint has to be 
watched by the men, who must quickly stop any leakage to prevent the blast 
from tearing a large hole in the packing. With a short tuyère a hook is in- 
serted in the tuyère, the tuyère jerked out, a new one pushed in, and the 
pipe coupled. Blast is then put on. The joint being a metallic one, there 
is no danger of Its blowing out, and it requires no further watching. • * * 
In the case of a tuyère burning off or starting a leak where the device was 
of the character of the Hartman Invention No. 2, for instance, the blast was 
turned off and the furnace stopped. The horizontal tuyère pipe is taken down, 
a hook is Inserted through the tuyère, the tuyère pulled out, a new tuyère 
is quickly inserted, the horizontal tuyère pipe put up, the yieldlng tension at- 
tached, and blast thrown on the furnace. We generally allowed flfteen min- 
utes for this. In case of the Illinois Steel Company, they hâve their men so 
perfectly trained that their records show they change a tuyère in six minutes, 
using this device." 

To oiir mind this deyice, seemingly simple after it was disclosed, 
wa,s effective in opération, val uable in results, beneflcially affected 
one of our largest interests in an important détail in the very start- 
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ing point :of its manufact^pe, and was not the Development or mère 
natural advance of the mechanical practice incident to the art It 
required skill of a higher order than that coming from such sources. 
Indeed, a study of the step by step growtli towards the flnally per- 
fected device shôws clearly that it was not such a one as the mère 
advance incident to the art would hâve naturally produced, but that 
it was the resuit of thought, experiment, and inventive genius on the 
part of one skilled to the hlghest degree in ail the practical and 
theoretical détails of the ihdustry. Without entering into détail 
or analyzing the successive steps from the Coleraine draf t, in 1869, 
when Hartman flrst took up the problem, to the perfected device for 
the Coopér' & Hewitt furnace, in 1876, we may sày that, in our judg- 
ment, the latter involved invention of marked character. Such be- 
ing the case^ we turn to the next question, namely, whether antici- 
pation has been shown. 

A careful eSamination of the devicé shown in Dingler's Journal, 
a German publication of 1870; does not diselose, so far as the issues 
in this case are concerned, anything in commoh with Hartmàn's de- 
vice. Certainly the text mentions nothing. As to the drawings, 
the bead on the front end of the tuyère pipé and the space back of it 
between the tuyère and tuyère' pipe are strongly suggestive of the 
clay-packing then common in the art, and therèîore of a rigid joint; 
nor is there anything in the nature of a Connecting link between tuyère 
pipe and tuyère. The alleged similarity between the devices, so far 
as the issues involved are co'ncerned, is one based on mère conjecture, 
and lacks the certainty of proof which should avail to defeat the 
right vested by the grant of thè patent. 

While the extract from Osborn's Metallurgy, a Philadêlphia publi- 
cation of 1869, shows a globcî, joint between the tuyère pipe and 
tuyère, and the extract from Annales Des Mines (Paris, 1869) the 
conceded équivalent of such à joint between thèse two parts, yet in 
the latter there is no suggestion qf a link to connect thèse parts to 
make or maintain a yielding pressure upon the joint, or any mechan- 
ism to continue it as an osçillating joint in the functional sensé of 
the Hartman device. As to the former device, it is aflirmatively 
shown the connection was rigide Thèse comprise ail the prior pub- 
lications in blast-f urnace construction. In none of thëm is anything 
akin to the real ^st of Hartmàn's device foreshadowed, much less 
disclosed. in addition to theâe we are referred to three prior pat- 
ents, in which it is alleged that was an analogous use, and it is said 
that Hartmàn's was a mère double use of the device therein shown. 
The flrst of thèse is the Shurtleff, of 1872, No. 128,760, for a flexible 
pipe joint for çonveying air for air brakes or steam or hot water for 
heating purposes between raiiway cars. While it may be conceded 
the device shows a gênerai resemblance to the Hartman device in 
that both exhibit a flexible pipe connection, yet the resemblance vir- 
tually ends there, while the radical différences are manifold. Among 
thèse we may refer to the pondérons mechanism of the blowing Sys- 
tem of a blast fumace as compared with the relatively délicate con- 
nection of flexible pipe connections between railroad cars, the près- 
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sure and Mgh température to wMch the one is subjected, and the es- 
tent of contraction and expansion to which the parts are liable, and 
the frequency of such changes, and the liability of cinder to back 
into the joints, the adjustment that must be made in cumbersome 
appliances, and the fact that from the exigencies of the case the 
mechanism must be made so as to be capable of being rapidly put in 
place by the crude labor employed about a furnace. When we con- 
sider thèse as some of the needs and difficulties in the construction 
of such a device as Hartman's, we think it must be apparent to the 
common sensé of an unprejudiced mind that the Shurtleff patent 
would afEord no aid to one who was working out the problem for a 
blast-furnace tuyère joint. The divergence between the uses is so 
extrême, the conditions so radically difCerent, and the difficulties so 
peculiar to the one, that the adaptation of what was usef ul in one 
sphère to use in another would possibly require more inventive fae 
ulty than the création of something novel in itself. 

To this case, as bearing on the question, we may apply the perti- 
nent language of the suprême court in a late case of Potts & Co. v. 
Creager, 155 U. 8. 607, 15 Sup. Ct. 194, where the grounds for assert- 
ing an analogous use were certainly stronger than hère : 

"Indeed, It often requîtes as acute a perception of the relation between cause 
and effect, and as much of the peculiar Intuitive genlus which is a charaeter- 
Istlc of great inventors, to grasp the idea that a device used in one art may 
be made avallable in another, as would be necessary to create the device de 
novo. And this Is not the less true if, after the thing has beeen done, it ap- 
pears to the ordlnàry mind so simple as to excite wonder that it was not 
thought of before. The apparçpt simpllcity of a new device often leads an 
inexperienced person to think tbat it would hâve occurred to any ône famil- 
iar with the subject; but the décisive answer is that, with dozens and per- 
haps hundreds of others laboring in the same fleld, it had never occurred to 
any one before. The practiced eye of an ordinary mechanic may be safely 
trusted to see what ought to be apparent to every one." 

We think what we hâve sald applies with equal force to the flexi- 
ble pipe connection in the steam and smoke convoyer for railway 
cars of De Codezo (patent No. 151,099), and to the boiler appliances 
of Weigand. With thèse déviées known and made public in the 
patent office for years, it is not without signiflcance that furnacemen 
hâve not before or since the Hartman device adopted them or any 
similar device in furnace construction. Indeed, we think the two 
bail and socket joints, which were found at the elbow and upper 
joint of the old-style tuyère, but which are not alleged as an antici- 
pation, àfforded a more pertinent ground for such a contention, for, 
though clamped up as a tight joint when the blast was in opération, 
yet their initial function as an oscillating joint while the tuyère was 
being adjusted was recognized as old in the art. 

This brings us to one of the remaining questions which has been 
urged with great earnestness by the learned counsel; namely, that 
the combinations recited in the claims are incapable of producing 
the resuit for which the invention was designed. It is said, and 
such appears to be the case, that, for the successful opération of 
the Hartman device, it is necessary to hâve three flexible parts or 
joints, one at the globe joint between the butt of the tuyère and the 
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front of the tuyère pipe, which is recited in the claims, and two 
other? which are not speeified therein, viz. one up under the valve 
and one at the foot of the vertical pipe. While it is true that the 
patentée must make a f ull disclosure of his invention in ail its parts, 
so that the public may hâve the beneflt of it in its entirety at the 
expiration of the patent, and that there is no référence made in the 
spécification other than mentioning the second joint, K', as a globe 
joint, and showing a like joint in the drawings where the third one 
is used in practice, still we must remember the patent is addressed 
to those acquainted with the art and the construction and appliances 
then in use. , 
As is said in 2 Eob. Pat. § 491: 

"Immaterlal parts are often so connected With the materlal that the descrip- 
tion of the latter Inevitably draws after it the delineation oî the former; and, 
on the other hscaâ, many material objeets and opérations are so famlliar to 
the inventer and his readers that their spécifie description, or even an illusion 
to them, would be superfluous. The law recognizes thèse difflculties in the 
way of an absolutely complète description, and overlooks the defects which 
they occeasion, * ♦ * though it omits appliances, modifications, or pro- 
cesses which persons skilled in the art would know were necesgàry, and would 
themselves supply. Though it fails to describô implements and materials that 
are in common use, or methods of construction generally practiced in the arts, 
it may be complète enough to put before the already tràined and Informed in- 
telligence of the reader an accurate and entire picture of the invention, from 
which he can understand it, construct It, and use it as easily as if ail thèse 
famlliar acts and objecta were partlcularly described." 

Applying thèse légal principles to the case in hand, and adding to 
the patent as a whole (which includes spécification and drawings) 
the then knowledge and practice of the art, we cannot say the claims 
do not disclose a practical working combination. That globe joints al- 
ready existed at the second and third points of flexure is admitted; 
that they were tightened up to rigid joints in connection with the old 
clay-packed rigid joints is true. The mind which could not at 
once see that the making of the tuyere-pipe tuyère joint an oscillat- 
ing one rendered the tightening of the two bail joints needless and 
undesirable could not haA'e been one skilled in the art. We hâve 
searched the proofs in vain for the testimony of one thus skilled who 
said the patent failed to disclose to him the invention in its entirety. 

We now turn to the question of infringement. The respondents 
use two devices which are alleged to infringe. In structure 'No. 1 
they hâve an oscillating bevel joint between a water-cooled tuyère 
pipe and tuyère. They are kept in contact by means of a Connecting 
link. One end of it is fastened to a hook in the breast wall, and the 
other passes through a lug on the; lower side and back end of the 
tuyère pipe, and is secured by a nut. A strong spring between the 
nut and lug, and against which the nut is tightly dr^wn, affords a 
yielding pressure, and holds the parts of the first joint in contact 
under^ the varying conditions of contraction and expansion. Two 
other points of flexure are provided, as in the practice of the Hart- 
man'device. It is quite clear to us that the spring, taken in con- 
né^ction with the other operative appliances, is, m fijnctional purpose 
anâ, effect, the mechanical équivalent of the weighted lever of Hart- . 
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man's device. We are therefore of opinion that structure No. 1 is an 
infringement on both daims. 

Structure No. 2 présents a différent state of facts. It appears a 
bustle pipe can be twisted or sprung from its normal position under 
certain conditions, and, when thus twisted, it acts as a torsional 
spring. In structure No. 2 this is done by means of a rod (adjustable 
by a screw to regulate the extent of the spring) Connecting lugs 
placed on the upper sides of tlie bustle and the belly pipes. By 
this means the lower end of the belly pipe is supported, and the 
tuyère pipe is held in contact with the butt end of the tuyère by a 
pressure which adapts itself to the contraction and expansion of the 
parts. It is alleged by complainant that the rod between the bustle 
and belly pipes is a link which applies a yielding tension, and this 
brings it within the scope of Hartman's claim. We cannot so re- 
gard the claims of the two structures. To our mind, so far as the 
claims are concerned, they represent two distinct types of construc- 
tion. The underlying thought, the "motif," so to speak,"of Hartman's 
device, was a link or tie between the tuyère pipe and tuyère. Indeed, 
a study of the successive steps of his invention— flrst rigid clamps 
at the joint, then the extension of those clamps to a rod or link 
reaching to the end of the tuyère pipe, and then finally giving to the 
link the added capacity of exerting a yielding pressure — shows this. 
Through it ail runs the idea of a link as something Connecting or 
joining the two paits and drawing them together by pressure, the 
stack in which the tuyère was seated being stationary, the tuyère 
pipe movable. It is obvions that in his conception the stability of 
the stack was his starting point or base, by means of which his de- 
vice was possible. This idea was embodied in the eighth claim (and 
we take it as being the broadest) in language that to our mind is 
capable of but one reasonable interprétation: "The combination of 
an oscillating joint upon a water-cooled tuyère, an oscillating tuyère 
pipe, and a link Connecting the same by a yielding pressure, substan- 
tially as specifled." "A link Connecting the same." Connecting 
what? Obviously the tuyère and tuyère pipe. How? By pressure. 
What can this mean but the pressure operated through the rod itself? 
But this pressure of the rod, which would otherwise be fixed, is 
made yielding by the mechanism'employed. The very word "link" 
means coupling or joining together, and "connecting" intensifies it, 
for the word from which it is derived means to bind. The language 
of the claim is not "means to exert a yielding pressure upon the 
same," but is restricted and limited to a link connecting the same 
by a yielding pressure. It is to be remembered that while the com- 
bination was new, and as such, and in the usé of its équivalents, 
would be protected, yet separate and in themselves the éléments of 
it were not. While Hartman was entitled to crédit and protection 
as far as he invented and claimed, yet he did not block ail paths of 
invention leading to the same resuit. The second structure reaches 
the same end, but by another path. In it a connecting link is wholly 
4^pensed with. The stability of the stack as a base is not an 
élément, and, instead of a pressure exerted from the stack 
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towards itself, we hâve a wholly independent force exerted pro- 
pulsively from a separate structure towards the stack. In it there 
is no such Connecting link between the tuyère and tuyère pipe as is 
found in Hartman's claims, nor has the link or tie of structure No. 
2 a yielding pressure at ail. It is a fixed link. The yielding pres- 
sure, after the link is fixed, cornes from the bustle pipe alone. As 
we view the claims of Hartman's patent, there is no infringement 
in structure No. 2. 
Let a decree be prepared in accordance with this opinion. 



THE OSCODA. 

(District Court, N. D. New York. September 30, 1895.) 

l. TowAGB Contbacts-^Indepinitenbss. 

It l8 doubtful whether an alleged oral agreeinent by the master of a 
steamer to tow a barge on the Great Lakes during an entire season, the 
master to pay commissions, and the barge owner to give him one-third 
of the gross earnings, Is sufflciently expUclt to be enforeed. 

i. Same— Damages fob Bhbach. 

Where a steamer whlch had been towing a barge on the Great Lakes 
abandoned her at Buffalo, in violation of an alleged contract to tow her 
during thé entire seaaon, hdd, that no damages were recoverable, in the 
absence of any évidence that If she had been taken along with the steamer 
and her other barges to Oleveland, she would there hâve been able to ob- 
tain a cargo, or that she would m auy event hâve earned more freight 
durmg the remainder of the season than she in fa:ct dld earn by employ- 
Ing another steamer to tow her. 

Libel in rem by owner of barge Harvey Bissell to recover damages 
for breach of contract of towage against propeller Oscoda. Excep- 
tions to the libel disputing the jurisdiction of the court were over- 
ruled and an exception as to the items of damage was sustained, the 
libelant being required to make the libel more deflnite and certain in 
this respect. The Oscoda, 66 Fed. 347. An amended libel was 
thereafter ffled, and the cause now cornes on to be heard on pleadings 
and proofs. 

Thomas Cary Welch, for libelant. 
Harvey L. Brown, for claimants. 

COXE, District Judge. The cause of action stated in the amended 
libel is that on the Ist day of April, 1894, at Bufifalo, N. Y., the libel- 
ant made a contract with the master of the Oscoda by the terms of 
which the latter agreed for a valuable considération to tow the libel- 
ant's barge, the Harvey Bissell, for the entire season of 1894, to fur- 
nish the barge with cargoes and to pay ail commissions and towage. 
The libel allèges further that on the Ist day of September, 1894, con- 
trary to the terms of sàid agreement, the Oscoda abandoned the 
barge at Buffalo. The items of damages are stated to be, first $150 
for flve days' détention at Buffalo before the barge could obtain 
another tow boat and, second, |850 because the steamer Toledo, 
which libelant was compelled to employ for the remainder of the sea- 
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son, was not so fast a boat as the Oscoda, and a further loss of two 
weeks was thus occasioned. 

The only witness who testiâes to an agreement extending through 
the entire season of 1894 is the libelant himself . He says : 

"I asked Oaptain Ryan If he wanted to tow tbe Bissell for the season of 
1894, and we talked the matter over and he said he would tow her for the 
season of 1894. He said he would pay the commissions and I was to give him 
one-third of the gross earnings." 

This, it will be observed, is not the contract as averred in the 
libel. The conYersation took place at Saginaw and not at Buflalo 
and there is no agreement to furnish cargoes for the barge or to pay 
towage. 

On the part of the dalmants three witnesses who were présent at 
the conversation deny that any such agreement was made. They 
testify that the master of the Oscoda only agreed to tow the Bissell 
from trip to trip. That the subject was talked over at length and 
on account of the bad business outlook he emphatically declined to 
be bound to any particular time and refused to tow the Bissell on 
any terms after navigation became dangerous in the autumn. 

The burden is upon the libelant to establish the averments of the 
libel by a fair prépondérance of proof. His version of the contract is 
contradicted by three witnesses who swear to a différent and, with 
the conceded fact that the season was an exceptionally duU one, a 
more natural agreement. It is true that the claimants' three wit- 
nesses are interested, but so is the libelant The court has not had 
the beneflt of seeing the witnesses and on paper they appear equally 
well. Four men were présent when the agreement was made. One 
man says it was for the entire season, the other three say that it was 
not. How can the court, in such circumstances, find with the one 
and against the three? It is true that various déclarations and ad- 
missions of the master of the Oscoda are sworn to which are said to 
be at variance with his testimony, but proof of oral admissions is 
always received with caution (1 Greenl. Ev. §§ 199, 200) and in the 
présent controversy it is insufflcient to overcome the great prépondér- 
ance of évidence in favor of the claimants. It is amazing that in- 
telligent business men are willing to leave such important agree- 
ments in paroi, for controversies like the présent are the almost 
inévitable resuit of such carelessness. 

But there is in the libelant's path another insuperable barrier. 
Assuming the contract to be as stated by him no damages are proved. 
The agreement at best is a mère skeleton. It is doubtful if it is sufifi- 
«iently explicit to be enforced. The Oscoda agreed to tow the Bis- 
sell during the season of 1894 and pay commissions. The Bissell 
was to pay for this service one-third of her gross earnings. Who 
was to furnish the cargo? Was the Oscoda under obligation to tow 
the Bissell if she had no cargo? Could the Bissell sélect any cargo 
«he saw fit and compel the Oscoda to tow her? On the other hand, 
«ould the Oscoda force a cargo upon the Bissell, ore or grain, for in- 
stance, which she was not fltted to carry? Thèse, and many other 
<]uestiona which might arise, are not answered by the contract. 
They are obscured in doubt and are seemingly left to conjecture, al- 
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thdtigh ùnder the fàir and f rank interprétation placed apîJn the 
contract by the libelant's proctor the décision of ail impoTtant ques- 
tions waslodged with the Oscoda^ In his brief he says: 

"The Bissell was- engagea iiot for a specliSea period and nôt at a spetified 
rate pei» day or per voyage; she was obiiged to remain wlth the Oscoda so 
long as the latter could or should navigate the lakes during the season, the 
ports hetween which she was to voyage were unspeeified and were in the dis- 
crétion of the master of the Oscoda, so also -vyas the kind of cargo she should 
carry and the amount of freight she should recel ve therefor; the commissions 
paid for charters for thé tow'were payable by the master of the Oscoda, and 
the dnly measure of the amount she would receive- was two-thirds of her 
gross f reights whaterer they might be." 

If this be the true construction of the contract, and the court is 
inclined to think it is, the Bissell was wholly at the mercy of the 
Oscoda. The Oscoda could force any kind of a cargo at any price, 
whether remunerative or not, upon the Bissell and she was bound 
to accept it. It would seem manifestly for the benefit of the barge 
to be released from an agreement so unilatéral. 

Again, the testimony as to the Bissell's pecuniary loss is exceeding- 
ly meager and is insufficient to enable the court to f ormulate aproper 
rule of damages. It appears that the Oscoda sailed away to Cleve- 
land leaving the Bissell at the Buffalo breakwater and that some four 
days elapsed before the barge obtained another steamer. After her 
arrivai at Cleveland it was four or five days before the Oscoda ob- 
tained a load for the two barges which belonged regularly to her tow. 
It would seem then that no damages accrued by the détention at 
Buffalo becaiise had the Bissell proceeded to Cleveland there would 
hâve been a still longer delay. But there is no positive proof that 
she could hâve obtained a cargo of any kind at Cleveland. If she 
had obtaiàed a cargo would it hâve been more remunerative than the 
one she did obtain at Toledo? What did she, in fact, earn during 
the balance of the seasOn and what would she hâve earned had she 
remained with the Oscoda? Would she hâve made better time in 
the Oscodà's tow composed of three barges than in the Toledo's tow 
of two? The answers to thèse questions are left to guesswork and 
spéculation. There is nothing which enables the court to say with 
accuracy that the Bissell would hâve been a dollar richer had she 
remained in the Oscodà's company. Whether the barge was worse 
or better off by reason of the change of steamers is by no means cer- 
tain. It should be màde certain before a decree is entered in her 
f avor. 

Although the case atbar is sui generis the measure of damages in 
the cases which most nearly resemble itis the amount of freight which 
the vessel would hâve earned under the agreement less the expense 
of earning it and less any freight earned by the vessel during the 
time covéi-ed by the agreement The Gazelle & Cargo, 128 U. S. 474, 
487, 9 Sup. et. 139; Warren v. Stoddart, 105 U. S. 224; Watts À^ 
Camorsi 115 U. S. 353, 362, 6 Sup. Ot. 91; Steamship Oo. v. Gard, 59 
Fed. 159; The Oregon, 5 G. G. Ai229, 55 Fed. 666; Gilchrist v. Mining 
Go., 5 O. G. A. 244, 55 Fed. 681; The Tribune, 3 Sumn. 144, Fed. Cas. 
No. 14,171; Ashburr.er v. Balchen, 7 N. Y. 262; Stone v. WoodrUff, 
28 Hun, 534. Thete,ig not a syllable 6Ï proof which enables the 
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court to estimate the libelant's damages on thèse liues. The difflcul- 
ties which surround this question are fuliy recognized by the libel- 
ant. His proctor says: 

"The Bissell was deserted on the Ist of September while there was yet an 
opportunity to make Several round trips with the Oscoda. Wbat the Oscoda 
aetually did do after that date Is no criterion of what she, would hâve done 
had the Bissell remained in the tow, and no satisfactory estimate can be 
drawn from what she did as to what the Bissell would hâve eamed; dif- 
férent ports might hâve been necessary wlth a tow of three barges, better ôr 
poorer contracts for freights mlght hâve been obtained, and the -whole question 
is one of absolùte spéculation." 

The claim for damages is, therefore, conflned to the four days' de- 
lay atthe Buffalo breakwater and the delay occasioned by the alleged 
inf eriority of the Toledo. But hère, again, as bef ore stated, there is 
an entire absence of the necessary facts upon which to estimate the 
Bissel's supposed loss, and especially so in Tiew of the fact that there 
was no obligation, so far as the contract is concerned, to avoid de- 
lays of a few days or to tow at any particular rate of speed. It is 
expressly admitted that "had the Bissell lost this time in company 
with the Oscoda there would hâve been no cause of action." 

ThQ libel should be dismissed with costs. 



BIGELOW V. NIOKBRSON. 
(Circuit Court of Appeals, Seventh Circuit October 12, 1895.) 

No. 216. 

1. DÉATHBT NeGLTOBNGB ON NAVIGABLE WaTHRS— JURISDICTION DP THE StATE 

— Application of State Lawb. 

If a négligent act cansing death occur upon waters within the Jurisdic- 
tifliû of a State, the làws of the state in respect to death by négligence 
gqyem the rights of the parties. 

8. Navigable Waters — High Seas— Lake Michigan. 

Labe Michigan, which lies wholly within the territory of the United 
States, is not a "high sea," in the sensé that it is open and unenclosed, 
and a free hlghway of adjoining nations or peoples. It is under the ex- 
clusive dominion of the United States, and is frée to the commerce of 
other nations, not by nature, but only by the grâce of our government. 

3. Samb— JuKiSDicTioif OF States oypn Lakb JUichigan. 

The rights of sovereignty of the States borderlng upon Lake Michigan 
are not llmited by the ruie of international law, which restricts the ex- 
ercise of sovereign rights to a belt extending three miles from the shore. 
On the contrary, their right to legislate, and to enforce their laws on 
the waters of the lakç, Is plenary, within the boundaries prescrihed by 
théir prganic acts, sùbject only to the paramount right of the fédéral 
govemment to regulate navigation and commerce between the states 
and wlth foreign nations. : 

4. SAME — CONSTITtîTIONAL LaW. 

The sovereignty of the state of Wisconsin extends to the middle of 
Lake Michigan, and its laws, so far as they do not conflict with the laws 
of the United States passed in the régulation of commerce and of navi- 
gation, are operative within the boundaries of that -state. Therefore the 
state statute, giving a right of action for négligence resulting in death, 
governs in cases arlslng upon the lake within the boundaries prescribed. 

V.70 F.no.l — 8 
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*■ AkJMIRALTT JrRISDICTION-!-RlOBT8 CbMATSID BT B*ATlt LaWS— Ein<OBCSKBHT 

. ,,;BT FEDERAI. Courts. 

The Wlsconsln statuts, glving a right of action In case Qfdéfith by nég- 
ligence, contalns a provlso that "such actions sball be brought tài^' a 
death caused In thls state, and In some court éstablished by the constitu- 
tion and laws of the same." Eev. St i 4255. Eeld, that the latter part 
af the provlso Is an attempted condition or limitation upon the right pre- 
vlously granted, whlch wouldioperate to exclude the jutlsdictlon of the 
fédéral courts, and Is therefore void. Showalter, Circuit Judge, dissent- 
ing, on the ground that thls proriso Is not a limitation upon a, gênerai 
right; that the statute, includlng the provlso, merely créâtes a new right, 
withln speclfled boundaries, the effect being that no right of recovery 
exlsted when the action was brought In a fédéral court 

6, Collision— Steamer And Tow Vith Sail— Dutt or Stèameh. 

À Steamer wlth a long and unwleldy tow is bound to take especial care 
to avÀid dangerous proximity to an approaching sail, and, in case of col- 
lision,' ^he burden Is upon her to prove that the same was due to the fault 
of Oie other vessel. 59 Fed. 200, affirmed. 

1. Same— -EpROR in Extremis. 

A change of course by a saiUng vessel, In the présence of Imminent 
danger cteated by the Wrcng maneuv» of a steamer with a tow, la not 
such: a fault as will preclude recovery for an Injury to the «ailiug vessel. 
59 Fed. 200, affirmed. 

8. Same— Omission to Show Torch. 

The failure of a sailing vessel meeting a steamer to show à! torchllght. 
If requlred by the régulations, is Immaterial, where the same, If shown, 
wonld hâve disclosed nothing not known without it, so that its absence 
In no way contrlbuted to produce the collision. 59 Fed. 200, alflrmed. 

Appeal from the District Court of tlie United States for tàe East- 
ern Distrifct <3f Wisconsin, ; >: 

Thls was a Ubel In personam, exhibited In the court below by the appellee 
against the owner of the steamer Robert Holland, claimtng damages for the 
death of Elrlk Anderson, In a collision between. ,the scljooner William Ald- 
rlch and tiie barge Parana, whleh barge, with the barge Stevenson, was 
at the tlqie lu tow of the steamer Robert HoUand./ The collision is asserted 
to liave :;beeni caused by the. fault of the Robert Holland, '!Çhe collision 
occurred at about 5 a. m. of the morning of November 1, 18?!, under the 
foliowlng clrcumstances: The Aldrich, a threè-masted schooner of i20 tons 
burden tind laden ,wlth lumber, wap proeeedlng on a voyage from Nahma, 
MIch., .tiplind for the port of Mllwaukee, WÎa., having three jlbs, a foresail, 
and a inatiisali set, and wIth mizzen furled, The wind^wàs northwest, and 
fresh, Tlfe vessel was on a course S. by W. % W., and was abreast of, 
and sonié six miles distant from, Pilot Island jind fropi the Wlsconsln shore, 
and abôut a Uke distance north of Canna island lighi The steamer Hol- 
land, having the barges Stevenson and Parana in tow aiâtem, and In thè 
order mehtloned, ail being llght, was upon a voyage from the, port of Chi- 
cago to Ashlàndi on liake Sùperior. Her course was N. N. Bi The barge 
Stevenson carrled a foresail^ ànd stay sail, and the Parana a foresail only. 
The comblned length of the tow was about i,800 feet. Thé Holland had 
the tisual green and red Ughts in propér position, and also propei-Iy exhib- 
ited a v?hlte llght, Indlcatlng a tow. The barges had thelr side lights prop- 
erly placed, screened, and'burnlng brlghtly. The proper signais upon the 
Aldrich were also set and burning. The schooner lookout reported the 
whlte llght of the steamer about a point on the lëe bow of tho schooner, and 
distant Bome 15 miles, and afterwards saw and reported the steamer 's red 
light distant about 5 miles, and afterwarda, when the steamer was about 
one-half mile away, he reported the steanier'B green llght over the port or 
lee bow. Bach vessel clalins to hâve kept her course. The Holland clalmed 
that If no change had occurred In the course of either vessel, she would hâve 
pasaed to the wlndward of the schooner; that, when about 100 feet away 
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from the schooner, the HoUand's wheel was put to starboard, changlng her 
course to the wlndward a polrit and a half, and she clalms to hâve 
passed the Bchooner some 500 feet to windward, and that the latter sud- 
denly came up Into the wlnd and struck the tow Une between the barges, 
and then drove on to the Parana. The schooner was struck on her port 
bow between the stem and cathead, her bows were carried away, and ahe 
flUed wlth water. Andersen, who at the tlme was off watch, and asleep in 
the forecastle, was drowned. The schooner clalmed that, seelng the red 
light of the steamer, It was supposed the latter would pass to leeward; 
that such was. In fact, the purpose of the steamer; that she had crossed 
the point of Intersection of the courses of the two vessels, when her 
course was changed in an attempt to pass to windward, whlch, so far as 
the steamer was concemed, was accompllshed, but that the maneuver was 
not resorted to in time to make It effectuai as to the tow; that, when the 
collision was seen to be inévitable, the schooner, to ease the blow, or to es- 
cape, If possible, the stern of the barge Parana, put her wheel up to enable 
the schooner to fall off, but that the effort was inefCectual. It was clalmed 
by the Holland that the Aldrich, instead of putting her wheel up, put it 
down, and lufCed up into the wlnd. The combined speed of the vessels was 
about 15 miles an hour. The llbelant clalmed to be entitled to recover of 
the Ubelee nnder the provisions of sections 4255 and 4256 of the Revised 
Statutes of the State of Wisconsin, whlch are as follows: 

"Sec. 4255. Whenever the death of s pérson shali be caused by a wrong- 
ful act, neglect or default, and the act, neglect or default Is such as would. 
If death had not ensued, hâve entitled the party injured to maintaln an 
action and recover damages in respect thereof , then, and in eyery such case 
the person who, or the corporation whlch, would hâve been Uable, if death 
had not ensued, shall be liable to an action for damages, notwithstanding 
the death of the person Injured; provided, that such action shall be brought 
for a death caused in this state, and in some court established by the con- 
stitution and laws of the same. 

"Sec. 4256. Every such action shall be brought by, and in the name of, the 
Personal représentative of such deceased person, and the amount recovered 
shall belong and be paid over to the husband or widow of such deceased 
person, if such relative survive hlm or her; but if no husband or widow 
survive the deceased, the amount recovered shall be paid over to his or her 
llneal descendants, and to his or her lineal ancestors In default of such de- 
scendants; and in every such action the Jury may give such damages, not 
eiceedilig five thousand dollars, as they shall deem fair and just in référ- 
ence to the pecuniary injury resulting from such death, to the relatives of 
the deceased specifled in this section." 

The court below pronounced for the llbelant (Thé Robert Holland, 59 Fed. 
200; Nlckerson v. Blgelow, 62 Fed. 900), and the owner of the Holland 
appealed. 

Charles E. Kremer, for appellant 

Frank M. Hoyt and Geo. D. Van Djke, for appellee. 

Before WOODS, JENKINS, and SHOWALTEB, Circnit Judges. 

JENKINS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

It is determined that, at the common law, no civil action would 
lie for an injury resulting in death (Insurance Co. v. Brame, 95 
U. S. 754), and that, in the absence of an act of congress, or a 
statute of a state, giving a right of action therefor, no suit will 
lie in the admirai ty for personal injury causing death through 
négligence on the high seas, or on waters navigable from the «»> 
(The Harrisburg, 119 U. S. 199, 7 Sup. Ct 140; The Alaska, 130 U. 
S. 201, 9 Sup. et. 461). It is also settled that, if a state statute 
gives a right of action touching a subject of maritime nature, the 



il6 VEDEBAL EEPOKtEE, Vol. 70. 

sdmlralty can administer the làw b.v a proceediiig in rem, if tbe 
statute; ,grants a lien, or in pergonam, no lien Ijeing granted. The 
Cîorsair^. 145 U. S. 335, 347, 12 Sup. Gt 949. It is also the law that, 
if thè négligent act causing death occur within the jurisdiction 
of a staté, the law of such state governing such action ia applicable. 
Steamboat Co. v. Chase, 16 "Wall. 522; Sherlock y. Alling, 93 U. S. 
99; The Transfer No. 4, 20 U. S. App. 570, 9 0. C. A, 521, 61 Fed. 
36é, aflQrming The City of Norwalk, 55 Fed. 99. In the flrst of thèse 
cases the négligent act causing death Occurred upon the waters of 
Narrag^nsett Bay, within the jaws of the headlands, anâ so within 
the territory of the state; in the second, upon the Ohio river, above 
the Une ôf'low-water mark, and within the 'territorial jurisdiction 
of the statp 0f Indiana; in tip^e last, upon the East river, just above 
Blaekwell's Island, and within the territorial jurisdiction of the 
state of New York. In Re Humboldt Lumber Manuf'rs' Ass'n, 60 
Fed. 428, lie négligent injury causing death occurred on the high 
seas on Humboldt bar, off the entrance to Humboldt Bay, and with- 
in two miles of the shore. The court applied the doctrine "that the 
sea, within a belt or zone of three miles from the shore, as dis- 
tinguished frôm the rest of the open sea, formed part of the realm," 
and held that the statute of California giving a right of action 
for négligent injury causing death was applicable. 

It will be observed that in none of the cases to which we hâve 
referred did the négligent injury occur upon the high seas beyond 
the three-mile belt or limit, and that is true of ail the cases which 
hâve corne under our notice. The Corsair, 145 U. S. 335, 12 Sup. 
et. 949; TheOregon, 45 Fed. 63; Killien v. Hyde, 63 Fed. 172; The 
Victory, 63 Fed. 632. The statute only takes cognizance of torts 
within the jurisdiction of the state, and bas no extraterritorial 
effect It is urged that the collision and négligent injury hère took 
place upon the waters of Lake Michigan, and without the belt limit 
of three miles, and that, therefore, within the décision in U. S. v. 
Rodgers, 150 U. S, 249, 14 ^up. Ct. 109, it occurred upon the high 
seas, and without the territorial jurisdiction of the state of Wis- 
consin. The question is thus sharply presented whether the locus 
in quo lies within the territorial waters and within the jurisdiction 
of the state of Wisconsin. 

The précise point decided in U, S. v. Eodgers was that a district 
court of the United States had jurisdiction to entertain the trial 
of one for a crime committed on an American vessel on the waters 
oî the Détroit river, beyond the boundary Une between the United 
States and the.dpminion of Canada, and within the waters of the 
jirovince of Ontàiîo. Jurisdiction was beld, ui^der sections 5346 and 
730, Rev. St., upon the ground that the locus in quo was on a river 
\S?,ithin the admiralty jurisdictioni of tbe United States, and out of 
the jurisdiction qt a state of the Union. It was ruled that, by the 
statute, çongreçs iiitended to iiiclude'the open, uhinclosed waters 
of the lakés under tbè désignation df high seas," with respect to 
the offenses enumerat^d in thé statute; and the lopins in quo being 
withiii tte âdmirâlty jurisdiction of the United .States (The Gpne- 
giee Ghief, 12 How. 443), it was compétent for côngress to provide 
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for the punishment of offenses committed upon an American ves- 
Bel within a foreign Jurisdiction. 

The question still remains open and undecided by the suprême 
court whether the jurisdiction of a state bordering upon one of the 
Great Lakes extends beyond low-water mark; whether the doctrine 
of a three-mile belt, recognized in the case of océans, may be ap- 
plied to the Great Lakes; and whether state jurisdiction, with re- 
spect to such lakes, is coextensive with the boundary line of the 
state, when one of its lines is declared to be a line running through 
the middle of the lake. We think it must be conceded that Lake 
Michigan is not a "high sea," in the sensé that it is "open and un- 
inclosed, and not under the exclusive control of any one nation or 
people, but is the free highway of adjoining nations or people," 
to use the language employed by Mr. Justice Gray. This lake lies 
wholly within the territory of, and as respects foreign nations 
is under the exclusive dominion of, the govemment of the United 
States. If we may indulge the expression, it is not "no man's 
land." It is not by nature free to the commerce of the world. It 
is so free solely by the grâce of this government. It is included 
within the territorial boundaries of four states. The organic law 
of the territory of Michigan, enacted in 1805, made its westerly 
boundary a line draMfP from the southerly bend or extrême of Lake 
Michigan, through the middle of the lake, to its northern extremity. 
2 Stat. 309. This line was conârmed and established upon the ad- 
mission of the state of Michigan into the Union in 1836. 5 Stat. 
49. The act provided that the state of Michigan should "hâve ju- 
risdiction over ail the territory included within" the boundaries 
described in the act The organic law of the territory of Wisconsin, 
enacted in 1836, established its eastern boundary "by a line drawn 
from the northeast corner of the state of Illinois through the mid- 
dle of Lake Michigan to a point in the middle ôf said lake, and op- 
posite the main channel of Green Bay," etc. 5 Stat 10. The same 
line, substantially, was established by the enabling act for the ad- 
mission of the state of Wisconsin into the Union, passed in 1846. 9 
Stat 56. 

It is said that, while the geographical limits of the state extend 
beyond the place of collision, its territorial limit, its right of sov- 
ereignty, its power to enact and enforce laws, does not extend fnr- 
ther than the point of navigability, or, at the most, beyond a three- 
mile belt or Eone. We think the vice of the contention lies in the appli- 
cation of international law to the subject in hand. As between na- 
tions, the territorial limit of sovereignty with respect to the high seas 
ancien tly extended no furfher than to low-water mark. lia later 
days, "to make good the assertion of the jurisdiction over the for- 
eigner therein," the character of territory was given to the three- 
mile zone. This, as we think, ought not to be applied to a lake which 
is not the common boundary of nations, and which is within the 
exclusive jurisdiction of one nation, — to a body of water that is 
not by nature open to the commerce of the world. It has never, 
80 :^àr as we. are able to say, been iapplied ^7 aJiy nation, except with 
respect to its external littoral waters. Lake Michigan is a high sea. 
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withiii the provisions of the act under considération in U. S. r^ 
Eodgers, but it is not an open sea, nor a boundary Une between na- 
tiojis..; The government of the United States had the sole jurisdic- 
tion oTer this body of water. It saw fit to give to the différent states, 
founded.out of the surrounding territocy, jurisdiction over its wa- 
ters, sybject to its paramount right in the régulation of commerce 
and navigation. The Northwest Territory was ceded by the state 
of Virginia, and accepted by the United States in trust, for the pur- 
pose only of the création of states, and the vesting in them over 
the whole of this territory of the sovereignty that formerly per- 
tained to the granting state. Shively v. Bowlby, 152 U. S. 1, 26, 
14Sup.Gt548. 

In the case of Illinois Cent E. Co. v, Illinois, 146 U. S. 387, IS 
Sup. et. 110, and in the case of Shively v. Bowlby, 152 U. S. 1, 14 
Sup. Gt. 548, it is said to be the settled law of this country that 
"ownership of, and dominion and sovereignty over, lands covered 
by tide waters or navigable lakes, within the limits of the several 
states, belong to the respective states within which they are found, 
with the conséquent right to use or dispose of any portion thereof, 
when that can be without substantial impaitment of the interest 
of the public in such waters, and subject to the paramount right 
of congress to control their navigation, so far as may be necessary 
for the régulation of commerce." In the latter case it is said (page 
58, 152 U. S., and page 548, 14 Sup. Ct.) that, upon admission of 
states iûto the Union, the "administration and disposition of the 
sovereigM rights in navigable waters, and in the soil under them," 
passed to the control of the states within whose bouûdaries such 
waters were included. See, also, Mann v. Land Co., 153 U. S. 273, 
286, 14 Sup. et. 820. 

The grant to the United States, in the constitution, of ail cases of 
admiralty and maritime jurisdiction, does not extend to a cession of 
the waters in which those cases may arise, or of général jurisdiction 
over them. Congress may pass ail laws which are necessary for 
giving the most complète effect to the exercise of the admiralty and 
maritime jurisdiction granted to the government of the Union, but 
the gênerai jurisdiction over the place, subject to this grant, adhères 
to the territory, as a portion of territory not yet given away, and the 
residuary power of législation will still remain in the state. U. S. 
V. Eevans, 8 Wheat. 336. We are therefore of opinion that the sur- 
rounding states, within the limits prescribed in their respective or- 
ganic acts, hâve sovereign rights in and over the navigable waters 
of Lake Michigan, subject to the paramount right of the fédéral gov- 
ernment to regulate navigation and commerce between the states and 
with foreign nations. The right of the state to legislate and to en- 
force its làws is plenary, within the boundaries prescribed, limited 
and controlled «lily by the paramount law of the nation. There does 
not necessarily resuit any conflict. Both jurisdictions can coexist 
in the same plane in comiplete harmony. 

Législation of the character of that under considération is not 
open to the objection that state laws cannot extend or restriet the 
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jurisdiction of the admiralty court. As suggested by Mr, Justice 
Clifford, in Steamboat Co. v. Chase, supra: 

"The practical efEeet allowed to the state statute is to take the case out 
of the opération of the common-law maxim that Personal actions die with 
the person." 

And, as well observed by Judge Lacombe, in The Transfer No. 4, 
supra: 

"The admiralty courts, before the passage of the statute, exercised juris- 
diction over precisely such claims for damages, when brought in his life- 
time by the person injured, and there seems no sound reason why they 
should not exercise like jurisdiction when the tort is committed in a locality 
where the municipal law préserves the right to redress beyond the life cï 
the injured person. It is not, logically, an enlargement of jurisdiction, so 
as to cover a gênerai subject not cognizable before, but a mère increase 
of the varieties of the cases embraced within that subject." 

This jurisdiction of the admiralty court, mth respect to subjects 
maritime, to enforce new remédies granted by state laws, is ifully 
recognized by the suprême court. Thus, Mr. Justice Brown, deliver- 
ing the opinion of that court in The Corsair, supra, observes: 

"A maritime lien is said, by writers upon maritime law, to be the founda- 
tion of every proceeding in rem in the admiralty. In much the larger class 
of cases, the lien is given by the gênerai admiralty law, but in other in- 
stances, such, for example, as insura,nce, pilotage, wharfage, and materials 
furnished in the home port of the vessel, the lien is given, if at ail, by the 
local law. As we are to look, then, to the local law, in thls instance, for 
the right to take cognizance of this class of cases, we are bound to inquire 
whether the local law gives a lien upon the oft'ending thing. If it merely 
gives a right of action in personam for a causé of action of a maritime 
nature, the district court may adminlster the law by proceedings in per- 
sonam, as was done with a elaim for half-pilotage dues, under the law of 
New York, in the case of JSx parte McNiel, 13 Wall. 236; but unless a lien 
be given by the local law, there is no lien to enforce by proceedings in rerîi 
in the court of admiralty." 

We think the clear resuit of the authorities to be that the sov- 
ereignty of the state of Wisconsin extends to the middle of the lake, 
and that its laws, so far as they do not conflict with the laws of the 
United States passed in the régulation of commerce and of naviga- 
tion, are operative within its prescribed boundary. Such state lég- 
islation upon subjects of a maritime nature bas been generally rec- 
ognized in the admiralty (The J. E. Rumbell, 148 U. S. 1, 13 Sup. 
et. 498; The Lottawanna, 21 Wall. 558; The America, 1 Low. 176, 
Fed. Cas. No. 289; The Marion, 1 Story, 68, Fed. Cas. No. 9,087; The 
Califomia, 1 Sawy. 463, Fed. Cas. No. 2,312; The Œenearne, 7 
Fed. 604; The B. F. Woolsey, Id. 108; The Julia L. Sherwood, 14 
Fed. 590; The Two Marys, 10 Fed. 919, 16 Fed. 697; The Shady Side, 
23 Fed. 731; WoodrufE v. One Covered Scow, 30 Fed. 269), and we 
perceive no reason to deny opération of the law invoked in this case. 
It is not, in our judgment, like the case of the law of a state intended 
to be operative upon the high seas, which belong to no one nation 
and to no one people, but to ail nations and to ail peoples. In the 
absence of législation by congress denying a right of recovery for 
death occurring through négligent injury upon the waters of Lake 
Michigan, we perceive no reason for the refusai of an admiralty court 
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to gire effect to the beneflcent provisions of thislaw within the Im- 
its of the State. . , ; > 

A question has arisen, not suggested by the appellant ùpon the ar- 
gument, -whether the proviso of the act of thé législature of the state 
of Wisconsin, that the action for damages occasioned by négligent 
injury causing death should be "brought for a death caused in this 
State and in some courts established by the constitution and laws of 
the same," is a condition or limitation upon the right granted, so that 
the right can only be asserted and enf orced by and through the 
courts of the state, and that suit theref ore cannot be maintained in 
a fédéral court. We are of opinion that the question must be re- 
solved in the négative. The législature of a state cannot confer ju- 
risdiction of any sort upon a fédéral court. Such tribunal dérives 
its jilrisdiction f rom the constitution of the United States, not by 
grant from the législature of a state. We enforce a right created 
by the state because thé right given touches a subject within the 
constitutional jurisdiction of the fédéral court. We think it not 
compétent for a state to so restrict a gênerai right that one entitled 
to invoke the jurisdiction of a fédéral court in the prosecution or 
défense of a suit may not assert the right so granted in a fédéral 
court, or that the state may in any way restrict the exercise of the 
jurisdiction of a fédéral court to administer the law of the state be- 
tween persons who corne within its jurisdiction. The proviso of the 
act in question, if it was designed to and in so far as it restricts the 
enforcemient of the right to a state court, is, in our judgment, in- 
operative and void. The jùdicial power of the United States, lodged 
in the fédéral courts, extends, by the very terms of the constitution, 
to ail classes of admiralty and maritime jurisdiction. The subject- 
matter of the right hère asserted was within such jurisdiction. The 
statuts, as said by Judge Lacombe, in The Transfer No. 4, supra, 
created a mère addition to the variety of cases embraced within that 
jurisdiction, so far as it comprehends deaths caused by négligent in- 
jury upon navigable waters within the state. It does not, as well 
held by Judge Brown, in The City of Norwalk, 55 Fed. 98, croate 
a new cause of action. "It does, indeed, croate a new right and lia- 
bility ; but it does not create a single one of the éléments that make 
up the fundamental cause of action, — ^that is, the essentiaJ grounds 
of the demand. AU thèse éléments exist independently of the stat- 
.ute, and are not in the least affected by it. It no more croates the 
wrong, or thé damage, than it créâtes the négligence or the death ; 
nor does it, as in the pilotage and double wharf âge cases, add any- 
thing to the damages sustained. It authorizes no recovery except 
for *the pecuniary damages' already existing. It is apparent, there- 
fore, that, as suggested by Mr. Justice OlifEord, in Steamboat Co. v. 
Chase, 16 Wall. 532, 'the statute does no more than take the case 
eut of the opération of the common-law maxim that an action for 
death dies wiih the person.' » 

A civil right of action, acquired under the laws of a state where 
the injury vpas inflicted, or a civil liability incurred, the action be- 
ing transitory, may be enf orced in the courts of any other state in 
which thé pârty may be found, according to the course of procédure 
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of the latter (Dennick v. Railroad Co., 103 IJ. S. 11; Railway Co. v. 
Cox, 145 U. S. 593, 604, 12 Sup. Ct. 905; Huntington v. Attrill, 146 
U. S. 657, 670, 13 Sup. Ct 224; Railroad Co. v. Babcock, 154 U. S. 
190, 198, 14 Sup. et. 978), and tMs although a like wrong or liability 
would not be actionable in the state where the suit is brought. It 
is also settled that, wbeuever a state statute gives a right, the same 
may be enforced in a fédéral court whenever the citizenship of the 
parties or the nature of the subject will permit. In Insurance Co. 
V. Morse, 20 Wall. 445, the state of Wisconsin, having the right to 
détermine the conditioiis vfpon whieh it would permit foreign corpora- 
tions to transact business within its territory (Doyle v. Insurance Co., 
94 U. S. 5.35), proTided that any foreign fire insurance eompany 
should, as a condition of being permitted to do business within the 
state, appoint an attorney within the state upon whom process of 
law could be served, with an agreement of the eompany that it would 
not remove the suit for trial into the fédéral court. It was held that 
an agreement of the eompany executed in pursuance of the provi- 
sions of the statute was void as against public policy, and that the 
provision of the statute was in conflict.with the constitution of the 
United States. The Chief Justice and Mn Justice Davis dissented, 
upon the ground that the state could rightly exclude foreign corpora- 
tions altogether from doing business within the state, and had there- 
for'e the right to impose such restrictions and conditions upon the 
eompany, in permitting its admission to the state, as it saw fit, and 
that the eompany accepted the permission with the conditions at- 
tached, and was bound thereby. This reasoning, however, was not 
accepted by the court. The décision bas been often approved. Doyle 
V. Insurance Co., 94 U. S. 535; Kern v. Huidekoper, 103 U. S. 485, 492; 
Barron v. Burnside, 121 U. S. 186, 7 Sup.Ct. 931; Southern Pac. Co. v. 
Denton, 146 U. S. 202, 207, 13 Sup. Ct. 44; Goldey v.Morning News, 156 
U. S. 518, 523, 15 Sup. Ct. 559. Mr. Justice Blatchford, in Barron v. 
Burnside, speaking for thé court, says that the suprême court "has 
uniformly asserted that no conditions can be imposed by the state 
which are répugnant to the constitution and laws of the United 
States." We consider the question foreclosed, and no longer open 
to discussion. No condition imposèd upon "a right granted by a 
state, which prevents one from availing himself of his constitutional 
prérogative of appeal to the courts of the United States, can be up- 
held. Such condition conflicts with the fédéral constitution, and is 
nugatory and void. In Railway Co. v. Whitton's Adm'r, 13 Wall. 
270, an administrator, under letters of administration granted by the 
state of Wisconsin, but who was in fact a résident of the state of 
Illinois, brought suit against the railway eompany, a corporation of 
the state of Wisconsin, in a state court, to enforce a claim under 
the statute under considération for négligent injury of the eompany 
causing the death of his intestate within the state oJE Wisconsin. He 
subsequently, under the provisions of the fédéral statute, removed 
the suit into the fédéral court. It was there objected that the right 
to sue in such case existed by virtue of the statute only, and that the 
right by the statute was given only on a condition that the suit be 
brought in a Wisconsin court. The contention was, however, over- 
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ruled by thé suprême court by tbe unanimous opinion of tbajudgeë, 
and itia liere said (page 286) : . : 

"In allfiases where a gênerai rlght'ls thus coflferred, It can be enforcea 
in any (ederal court wlthin the state having jurisdiction o£ the parties. 
It cannot be witlidrawn from the cpgnizance of sucli fédéral court by any 
provision of state législation that It shall only be enforced in a state court. 
The statùtes of nearly every state provide for the institution of numerous 
suits, Buch as for partition, foreelosure, and the recovery of teal property, 
in particular courts, and in the counties where the land is sitUated; yet it 
never bas been pretended that limitations of this character could afCect, in 
any respect, the jurisdiction of fédéral courts over such suits when the citi- 
Kenship of one of the parties was othei'wise sufllclént. Whenever a gênerai 
rule as to property or personal rights for injuries to either is established 
by state législation, its enforcement by a fédéral court in a case between 
proper parties is a matter of course, and the jurisdiction of the court in such 
c-ase isnotsubject to state limitation." 

See, also, Ellis v. Davis, 109 IJ. S. 485, 497, 498, 3 Sup. Ct. 327; 
Davis V. James, 2 Fed, 618; Holmes v. Railway Ck>., 5 Fed. 75; Min- 
erai Range E. Go. v. Détroit & Lake Superior Oopper Co., 25 Fed. 515. 

It is eotight to distinguish the Whitton Case from the présent in 
this: that that suit was originally brought in a state court, and re- 
moved to a fédéral court, vs^hile the case in hand vpas originally 
l>rought in a fédéral court; and it is said that the former case was 
a compliance with the statute. We are unable to assent to the sug- 
gestion. The fact stated was given no signiflcance in the Whitton 
Oase. It was determined upon the broad principle stated. We can- 
not give to the word "brought," as used in the statute, so restricted 
a meaning. If the statnte sought to limit the right of action to the 
courts of the state, it contemplated that the right given should be 
enforced by them and by them only. It would not be satisfied by 
the commencement of a suit in the state court, and its immédiate 
removal to a fédéral court. A like contention was urged in Ex parte 
Schollenberger, 96 U. S. 369, 376, 377, and was adversely disposed of. 
The jurisdiction exercised upon the removal is original. Kemoval 
is only an indirect mode by which the fédéral court acquires original 
jurisdiction. Virginia v. Rives, 100 U. S. 313, 337. 

With respect to fault in the collision hère, we are satisfied with 
the conclusion of the district judge. It was the duty of the Hol- 
land to keep out of the way of the Aldrich. Oonsidering that she 
had under diarge a long and unwieldy tow, it was her duty to avoid 
dangerous proximity to the approaching vessel. Being thus bound 
to keep out of the way, the burden is cast upon her to prove that 
the collision was due to the fault of the other vessel. This duty has 
not been discharged. We are satisfied, from a careful considération 
of the évidence, which, as usual in such cases, is quite conflicting, 
that the Holland flrst designed to pass to leeward of the Aldrich, 
and, in pursuance of that intention, passed the point of intersection 
,of the courses of the two vessels, and then changed her purpose with 
a view to pass to windward. Otherwise, her green light would not 
hâve been exhibited to the lookout upon the schooner over the port 
bow. The change of course of the schooner was after the steamer 
had passed her to windward, and at a time when the collision was 
inévitable. It is probable that the Aldrich then swung up into the 
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wind, because she waB struek on the port bow between the Btern 
and the cathead. The wheelsman of the Aldrich insists that he put 
her wheel up. We think that in this he must be mistaken. The, 
error was, however, in the présence of imminent danger, and ie not 
such a fault as would preclude a recovery by the schooner. "V^^here 
one ship has by wrong maneuvera, placed another ship in a position 
of extrême danger, that other ship will not be held to blâme if she 
has done something wrong, and Ixas not been maneurered with per- 
fect skill and présence of mind." The Bywell Castle, 4 Prob. Div. 
219; The Elizabeth Jones, 112 U. S, 514, 526, K Sup. Ot. 468; The 
Maggie J. Smith, 123 U. S. 349, 355, 8 Sup. Ot 159. 

It is further claimed that the Aldrifh was in violation of the reg- 
alations in that she exhibited no toichlight. We need not consider 
whether the régulation with respect to torchlights was in force at 
this time, or had been repealed by the législation claimed, or was 
applicable to the situation. The position and course of the schooner 
was distiijctly apparent to the Holland. Her lights were burning 
and seen by the lookout of the Holland. A torch would not hâve 
disclosed anything that was not known without it to those navigat- 
ing the Holland. Its absence in no way contributed to or induced 
this collision, and, if the exhibition of a torch be required by the 
régulations, is not a fault availing to defeat a recovery. 

SHOWALTEE, Circuit Judge (dissenting). The statuts of Wis- 
consin, npon which the adjudication in the court below was predicat- 
ed, gives to the administrator a right of recovery in case his suit is 
"brought for a death caused in this state and in some court estab- 
lished by the constitution and laws of the same." Lord CampbelFs 
act, as commonly re-enacted in the American states, gives a right of 
recovery to the administrator, for the beneflt of specifled persons, in 
cases where the deceased, if he had survived, eould hâve loaintained 
an action for the injuries which caused his death. Such enactments, 
being in dérogation of the common law, are strictly construed. The 
right of recovery attaches only within the form of the statute. The 
fund recovered is a trust for the specifled beneflciaries, not assets of 
the estate. Unless it appear that there are persons to be beneflted 
answering the statutory description, the suit cannot be maintained; 
nor can there be any recovery in a case where the deceased left no 
estate, since, in that event, a probate court has no jurisdiction to ap- 
point an administrator. Perry v. Eailway Co., 29 Kan. 420. At 
common law any person may bring an action against any other per- 
«on. Thèse statutes do not give the right to bring suit. They give 
to the plaintiff a right of recovery in cases where at common law the 
judgment would hâve gone against him. But the formai conditions 
on which the statutory right goes, must be met; otherwise, the com- 
mon law détermines the judgment against the plaintiff. Under the 
Wisconsin statute, the right of recovery arises within two limitations, 
one of which, at least, is exceptional : First, the suit must hâve been 
brought for a death caused in Wisconsin ; second, the suit must hâve 
been brought in one of the courts of that state. There is no législa- 
tive sanction in Wisconsin for any recovery by the plaintiff adminis- 
trator other than within the lines as hère named. The atate of W'»- 
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consin bas not, by this statute, restricted a gênerai riglit, or any rigîit 
whatever, or made any restriction of any kind. To restrict a right 
is onething; to create orgraiit a right within specifled botindaries is 
anothêr. In the former case, the common law is displàced by the re- 
striction; in the latter, by the right. Where a right which did net 
exist at common law is given by statute, and the same statute spéci- 
fies the court in whîch it is tobe enforced, such right does not attach 
to the litigant in any other court. The spécification of the particular 
tribunal marlis, in such case, the scope of the right. This rule of 
statutory construction, I take it, is beyond dispute. Dudley v. May- 
liew, 3 N. Y. 9; Chandler v. Hanna, 73 Ala. 390; Dickinspn v. Van 
Wormer, 39 Mich. 141; Janney v. Buell, 55 Ala. 408; Phillips v. Ash, 
63 Ala. 414; St. Paneras v. Batterbury, 2 C. B. (N. S.) 477; Hollister 
V. Hollister Bank, *41 N. Y. 245; Sedg. St. & Oonst. Law, 342. 

The court, being such a one as is specifled in the act, does not ad- 
judge a recoTery in favor of the plaintiff because anything has been 
added to its judicial power, but because the statute giyes the right 
to the plaintiff. Nor does a court, other than as named in the stat- 
ute, dismiss the suit for want of jurisdiction. It adjudges against 
the plaintiff, or permits him to dismiss, because he is unable to make 
out a cause of action. The question hère is one of statutory con- 
struction, and it concerns the recovery adjudicated in favor of this 
appellee, rather than the jurisdiction of the district court to hear and 
déterminé whether or not a right of recovery was made out by him. 
The Word "jurisdiction" is used somewhat untechnically in the first 
of the following quotations from section 399 of Sutherland on Statu- 
tory Construction : 

"When a right is solely and exelusively of législative création, wlien it 
does not dérive existence from the common law or from principles of equity, 
jurisdiction may be limited to particular tribunals, and new spécifie remé- 
dies provided for' its enforceraent Then the jurisdiction can be exercised 
and the remedy pursued only as the statute provides." 

"When a right is given by statute and a spécifie remedy provided, or a 
new power and also the means of executing it are therein granted, the powei- 
can be executed and the right vindieated in no other way than that pi-e- 
Bcribed by the act." 

The suit in question hère was brought in the district court of the 
United States. Assùming for that court everything conceivable in 
the way of judicial power or jurisdiction, was there any law giving 
to this appellee a right to the recovery adjudged to him by that 
court? I insist that the statute of WiscOnsin does not authorize the 
recovery, that said adjudication is without législative sanction, is not 
within the statute, and is not to be vindieated any more than if it 
had been made in a court of Illinois or of England. Lord CampbeH's 
act, as re-enacted, in Illinois, for instance, contains no such limita- 
tion as that under discussion. The courts hold that the recovery 
may be had on such a statute in the fédéral court if the citizenship 
be appropriate or in the courts of any state where the défendant can 
be found. But the recovery given by the Wisconsin statute arises 
within the limitation that the suit must be brought in some one of the 
Courts of that âtate. If a suit intended to enforœ the recovery given 
in that statute be brought in a foreign court, the plaintiff cannot 
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succeed, because the Wisconsin statute fails to give him the right of 
recovery and by the common law the action does not survive. If, 
on the other hand, the suit is brought jiQ a Wisconsin court, and be 
there prosecuted, or be thence removed under the fédéral statute to 
the circuit court of the United States and be there carried on to a 
conclusion, the plaintiff, his case being otherwise good, will recover 
a judgment against the défendant. This resuit will not follow, as 
already said, because anything has been added to the jurisdiction of 
either the state or fédéral court, but because ail the conditions, in- 
cluding the requirement that the suit must hâve been brought in one 
of the courts of Wisconsin, hâve been met and the statute has thus 
become effective to give the recovery; because, in short, the plaintiiî 
makes out his case. 

If the législature of Wisconsin had seen fit, the right of recovery 
might hâve been given in suits brought in certain specified courts of 
that state, in which event the plaintiff could not hâve made out a 
right to hâve judgment in his favor in any other court of the state; 
and this, without question, would hâve been the construction put 
upon the statute by the courts of Wisconsin. The limitation flxed in 
the statute is, as already stated, that the right of recovery shall arise 
in case the suit "be brought in some court established by the consti- 
tution and lavi's of" Wisconsin. This language should be construed, 
if construction were needed, in connection with and in subordination 
to the fédéral statute giving to a litigant the right to remove a suit 
brought in the state court to the circuit court of the United States. 
A suit brought in the state court, and afterwards removed to the cir- 
cuit court of the United States, does not lose its identity in process 
of removal. The latter court takes up the proceeding where the foi - 
mer left off, and such proceeding continues to be a suit which was 
brought in the state court, and so falls within the express terms of 
the condition. If the recovery were given on the condition that the 
suit should be not only brought but thereafter carried on in a court 
of the state without being removed to a fédéral court, the plaintiff 
would necessarily fail in every suit so removed. The législative in- 
tent to give him the recovery would be wanting after the removal. 
As to any défendant entitled to remove, the state statute, being to 
that extent supplanted by fédéral législation, would be ineflective. 
But this exceptional resuit does not follow from the condition as writ- 
ten. I am not able to concur in a construction which would narrow 
the scope of the statute as hère suggested, nor in the conclusion, 
reached in the prevailing opinion, that the condition under discussion 
is void. The logic whereby we may put into the words of the condi- 
tion a meaning which they do not express, and then déclare the con- 
dition void as the resuit of such construction, appears to me anom- 
alous. 

Where a statute créâtes a right of recovery, — déclares a right 
which did not exist at common law, — but does not limit the scope of 
that right by specif ying the court wherein, or the method of proceed- 
ing whereby, it may be enforced, such statutory recovery may be had 
in any court of gênerai jurisdiction. This proposition is included in 
the f ollowing from the section in Sutherland above mentioned : 



126 FEDERAL REPORTER, Vol. 70. 

"If a riew rlght Is creatéû by statute and It Is sllent as to the mode of ItS 
enforcement, or as to the form of redress In case of invasion, then the pro- 
prietor of that right may resort to the common law or the existing gênerai 
statutory proceeding for remédiai process." 

Where a cause of action arises at common law or in equity, the 
remedy in the fédéral courts cannot be taken away or abridged by 
state législation. And where, as said, a right is created by a state 
statute, without limitation as to the tribunal in which it can be as- 
serted, such right, the suit being otherwise within the judicial power 
of the United States, will be enf orced in a fédéral court. But I know 
of no instance, other than the case at bar, in which a fédéral court 
has insisted upon extending a right created by a state statute beyond 
the Unes of such right as marked in the grant. In this respect, the 
décision before us for review, so far as I can find, is without précè- 
dent. The cases cited in the prevailing opinion do not, nor does any 
one of them, touch the question. In Insurance Co. v. Morse, 20 Wall. 
445, a statute of Wisconsin declared that a corporation of another 
state should not do business in Wisconsin without agreeing with the 
state that it would not remove to the circuit court of the United 
States any suit in which it might be made défendant, brought in a 
Wisconsin court. If the législature of Wisconsin had declared that 
a foreign insurance company doing business in that state should not 
remove to the fédéral court a suit which, under the fédéral law, was 
removable, the sensé and effect of the statute would hâve been the 
same. Such foreign corporation could not hâve become subject to 
such a régulation without coming into the state, and it could évade 
ihe same % departing from the state. The enactment as hère para- 
phrased amounts to no more than a déclaration that the foreign com- 
pany shall not do business in Wisconsin unless it will agrée as de- 
manded. The common formula in the books is that a foreign cor- 
poration, coming into a state to do business, thereby agrées to ail 
state laws touching foreign corporations. The disguise of an ex 
press agreement with the state so exacted by the state, does not 
change the character of the enactment. But, and this is the point to 
be noted, in Insurance Oo. v. Morse the matter litigated was a causo 
of action at common law, a suit on a contract. The right asserted 
by Morse and contested by the company was not brought into exist- 
ence by statute and within such Unes that it could not attach to a 
litigant in an original suit in a fédéral court. In Insurance Co. v. 
Morse the question was whether or not the suit could be removed to 
the fédéral court under the fédéral statute. Hère the question is, had 
the libelant a right of recovery? In Kailway Co. v. Whitton's Adm'r, 
13 Wall. 270, the suit was brought in a court of Wisconsin to enforce 
the right given by the very statute hère in question. Said suit was 
afterwards removed to the circuit court of the United States, and 
that court ruled that the plaintiff was entitled to recover. This dé- 
cision was afiQrmed by the suprême court of the United States. The 
question whether or not, in ian original suit, not brought in a Wiscon- 
sin court, but in a circuit court of the United States, a recovery 
by plaintiff would be authorized by the statute hère in question, was 
not before the suprême court of the United States, and apparently 
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not even thought of by the le^ned writer of the opinion in that case. 

The décision in the case at bar goes on the tbeory, either that the 
proTiso hère under discussion invades the judicial power of the Unit- 
ed States as declared in the constitution, or that said proviso conflicts 
with the fédéral statutes specifying the jurisdictipn to be exercised 
by the courts of the United States, and is, hence, void. If there were 
in this appellee a right of recoyery at common law, and a state stat- 
ute restricted the remedy for enforcing that right to the courts of the 
state, such statute would be void as in conflict with the law of ;^he 
United States. If there were hère a state statute which created a 
new right, without limitation as to the tribunal for enforcing it, such 
new right could be enforced as well in a fédéral court as in any other. 
But hère no restriction bas been put upon the remedy for the enforce- 
ment of any right existing at common law, nor bas the state created 
a new right which is gênerai as respects the remedy. The same pow- 
er which created the right in question, in so doing, fixed the limits 
to which such right might extend or within which it could arise. By 
a rule of statutory construction, nerer disregarded till now, and 
against which it is impossible to frame a cohérent objection, the right 
of recovery hère does not attach to this appellee. 

The majority opinion con tains the foUowing: 

"We enforce a right created by the state, because the right given touches 
a subjéct within the coristltutlonal jurisdlctlon of the fédéral court." 

But hère the right is not given. If the assumed right were given, 
if it could be found within the bounds of the statute, if the court could 
create the right, such right would indeed touch or concern a subject- 
matter within the cognizance of the district court of the United 
States. I quote again from the opinion: 

"We thinli it not compétent for a state to so restrict a gênerai right that 
one entitled to involie the jurisdiction of a fédéral court in the prosecution 
or défense of a suit may not assert the right so granted in a fédéral court, 
or that the state may in any way restrict the exercise of the jurisdiction of 
a fédéral court to administer the law of the state between persons who corne 
within Its jurisdiction." 

But hère the right of recovery is not within the statute. Do we 
"administer the law of the state" by declaring such law void ? If the 
statute had given the recovery in some one of the state courts, and 
the suit should be brought in another of the state courts, the law of 
the state would be that plaintiff could not recover; and it is the law 
of Wisconsin in the case before us that appellee cannot recover. Re- 
ferring, further, to the sentence last quoted, there is hère no "right 
80 granted," nor bas the state restricted "a gênerai right." If the 
meaning be that the state of Wisconsin had no power to grant the 
right, within bounds as specifled in the statute, I cannot assent to the 
proposition. A state may grant a restricted right. The selfsame 
power whioh créâtes a right may specify, and thereby flx, the bounds 
of the grant. The authority, for illustration, which created what is 
known as a patent right, to wit, the congress of the United States, 
declared in effect that the right so created is enforceable only in a 
fédéral court. In other words, the grant of a patent monopoly is, 
as respects the remedy for its enforcement, a restricted grant. The 
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right to recovèr woiïld not bèloiig t'oa patentée in a snît for Infringe- 
ineti prosecuted in à stàte court. T^is is true, regardless'of the 
qné^on wiiether or riot, in a patent ckâe, a state court wôuld hâve 
jùrîédibtion; and such, in isùbstance, was tlie ruling of tlie court of 
appèàls ot New York in Dudley v. Ma^héw, aboyé cited. 

Oil niy understândiiig ôf tbe matter, the législature of Wisconsin 
bas' iiat given to this appellée a right of recovery in this case. There- 
forè, I do not concûr in the judgment ôf aiBnnance. 

iDéctee affirtned. 



KBIPER et al. V. MILLER. 
(Circuit Court of Appeals, Thlrd Circuit September 80, 1895.) 

■ j: No, 21., ;^ 

Appêal trom the Circuit Court of thé United States for tlie EaBtem District 
of Pennsytradià. 

This was a suit by Henry B- Keiper and Lanlous B. Keiper agalnst Charles 
Miller to regtraln the Infrlngement of a paténi The cause was heard In the 
circuit coilrt oU the pleadlngs and proofs, and the bill dlSmissed. 68 Fed. 627. 
Complainants appeal. 

Jérôme Carty, for appellants. 

Butterwojitb & Dowell, for appelles. 

Reversed, per stipulation of counsel, and remanded to the court below for fur- 
ther proceedings by agreed decree In the circuit court, as hereto annexed: First, 
that the equities are with the complainants; second, that the patent mentioned 
and described In the blll of complalnt, and upon whlch suit is brought, granted 
to Samuel M. Brua, November 12, 1878 (No. 209,795), is valld, and the défend- 
ant bas Infrlnged the same in' manner and form as In the blll of complalnt 
alleged; and, thlrd, ail matters in controversy and daims In dispute between 
complainants and the défendant having beeu fully compromlsed, adjusted, and 
flnally settled, an Injunctlon and accounting are walved. 
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(Circuit Cîourt of Appeals, Fourth Circuit. February 11, 1895.) 

No. 82. 

Error to the District Court of the United States for the District of South 
CaroUna. 
Stanyarne WUson, for plalntlffi in error. 
Wm. T. Murphy, U. S. Atty., for the United States. 
Before FULLER, Circuit Justice, and GOFF, Circuit Judga. 
Questions of law certifled to the suprême court 
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(Circuit Court of Appeals, Seventh Circuit October 7, lS9K.y 

No. 244, 

Appeal from the Circuit Court of the United Statea for the District of TMiflnw 
Causten Browne, for appellant 

Chester Bradf ord, for appellees. 
Dlsmlssed for failure to print record. 
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RUST V. UNITED WATBRWORKS CO., Limited. 

(Circuit Court of Appeals, Eighth Circuit. October 7, 1895.) 

No. 609. 

1. Circuit Court of Appbais— Jtjrtsdiction. 

When a final judgment or décision has been rendeïed in a district or 
circuit court o£ tlie United States, involvlng both questions of jurisdie- 
tion and otlier questions, the party against whom it is rendered may elect 
to take tiis writ of error to the suprême court, upon the question of juris- 
diction alone, or to the circuit court of appeals, upon the whole case. 
When he chooses the latter course, the circuit court of appeals has juris- 
diction to détermine the question of the jurisdiction of the court below, 
as well as ail other questions in the case. 

2. Samb— Final Judgment. 

A judgment, rendered In the circuit court, upon a pétition of the re- 
ceiver of a corporation against which a judgment has been entered, prày- 
ing to hâve such judgment against the corporation opened, and for leave 
to come in and défend the action, whIch dénies such pétition, Is a final 
judgment, and may be reviewed by the circuit court of appeals on writ of 
error. 
8. Writ ov Error— Parties. 

Where a judgment has been rendered by default against a corporation, 
and a recelver thereof afterwards présents a pétition asking for leàve 
to corne In and défend the action, upon which pétition a judgment is en- 
tered denying the same, it Is no objection to a writ of error by the re- 
celver, to review such judgment on his pétition, that he was not a party 
to the judgment against the corporation, nor that, being appointed by the 
courts of another state, he has no authority to prosecute a writ of errçr 
to review the judgment against the corporation. 

4. RbCEIVERS — SUITS IN FORBIGN JURISDICTION. 

When the recelver of a corporation, appointed by a court of the state 
of its création, présents a pétition to a court in another jurisdiction to 
hâve a judgment against such corporation opened, and for an opportunlty 
to défend the suit, such court has power to authorize him to défend such 
action In Its jurisdiction, as it would hâve power to appoint him recelver, 
and authorize him to bring and défend suits, generally. 

5. Corporations — Powkrs in Forbign States. 

In the absence of statu tes in other jurisdictions modifying them, the 
grants and limitations of the franchises of a corporation, and of the 
powers of Its offlcers and agents, contained in the gênerai laws of the 
state under which it is incorporated, constitute the law of its existence, 
and go with it into every jurisdiction In which It is permitted to act, and 
there govern and llmit those franchises and powers to the same estent as 
in the place of its création. Accordingly, held, that where the oflicers and 
agents of an insolvent corporation had been enjolned, pursuant to the 
laws of the state of its création, from exerclslng any of its powers or 
franchises, or uslng its name, for any purpose, by a court havlng juris- 
diction of the corporation and its property, which had appointed a re- 
celver of the corporation, such offlcers and agents could not lawfully 
enter an appearance for such corporation in an action brought against it 
in another jurisdiction, so as to authorize a judgment against it. 

6. Same — Domicile — Efpect op Porchase op Property — Colorado Con- 

stitution. 

A New Jersey corporation which purchases the property of corporations 
of Colorado and Illinois, and compiles with the statutes of Colorado rela- 
tive to foreign corporations, by designating a place of business in that 
state, and otherwise, does not thereby become a Colorado corporation, by 
virtue of the provision of the Colorado constitution (article 15, § 14) which 
provides that, if a corporation of that state shall consolidate with a for- 
eign corporation, it shall not thereby become itself a . foreign corporation. 

v.70F.no.,2— 9 
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7. Fédéral Courts— Jukisdiction — District of Résidence of Parties. 

Under the acte of copgress of March 3, 1887, and August 13» 1888, a cor- 
poration organized in one state only cannot be sued in a fédéral court for 
any other state, than that of its Incorporation, except by a citizen of the 
former state, unless it walves its privilège by a gênerai appearance, or 
équivalent action. 

8. Samb— Service op Process. 

In a Personal action a,gainst a corporation, brought in a state in which 
it is not incorporated, does no business, and bas no agent, and in wbich 
no property is sel?ed, service of the summons on an oiiicer of tbe corpora- 
tion temporarily wlthln the jurlsdiction is futile. Goldey v. Morning 
News, 15 Sup. et. 559, 156 U. S. 518, foUowed. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

On September 18, 1894, In an action In the court below in which the United 
Waterwofks Company, a corporation of the state of New York, was plaintlff, 
and the American Waterworks Company, a corporation of the state of New 
Jersey, was défendant, a judgment for the sum of $118,512.50 was rendered 
in favor of the former, and againstvthe latter. Ou September 26, 1894, E. 
Hyde Rust, the receiver of the défendant corporation, the plaintifif in error, 
filed in that court a pétition that the exécution upon that judgment be 
stayed, that the judgment be vacated, and that he be permitted to appear 
specially in the action, and plead to the jurlsdiction of the court to enter the 
judgment, and to niake such other défenses to the action, as there mlght be 
on behalf of the défendant corporation. The United Waterworks Company 
answered thls pétition, the plaintlff in error flled a reply to this answer, a 
hearing was had upon thèse pleadings, and a judgment was rendered in the 
court below that the prayer of the petltlpn be denied. The wrlt of error in 
this case was sued out to review this judgment. 

The materlal facts admltted by thèse pleadings are thèse: The American 
Waterworks Company was a corporation organized under the gênerai laws 
of the state of New Jersey. Those laws provided that whenever a corpora- 
tion organized uhdér them became insolvent, and was not about to résume 
Its business with safety to the public and advantage to its stockholders, tlie 
chancellor might enjoin its offlcers and agents from exercising any of its 
privilèges or franchises, from coUecting or receiving any debt, or from pay- 
Ing out, selling, asslgning, or transferrlng any of the estate, moneys, funds, 
lands, tenements, or effects of the company, and might appoint a receiver or 
trustée, wlth full power to demand, sue for, collect, reçoive, and take into 
his possession ail the goods and chattels, rlghts and crédits, moneys and ef- 
fects, lands and tenements, books, papers, choses in action, bills, notes, and 
property of every description, belonging to the company at the time of its 
insolvency or suspension of business, and to sell, convey, or assign ail the 
said real or personal estate, Those laws further provided that the receiver 
or trustée so appointed should be taken to be a receiver or trustée for the 
creditors and stockholders of the company for which he was appointed, 
with full power and authority to institute sults at law or in equity in his or 
its name, as receiver or trustée, for the recovery of any property or demands 
existing in favor of the company, and with full power and authority to com- 
pound and settle with any debtor of the company, or any person havlng pos- 
session of its property, or in any way responsible to the company on such 
terms as the receiver or trustée should deem bénéficiai. Revision 1877, 
p. 189 et seq., §§ 70, 72, 77. On Aprll 8, 1892, certain creditors and certain 
stockholders of the American Waterworks Company, which was then in- 
solvent, flled a blll in the court of chancery in the state of New Jersey for an 
injunction agalnst its oflScers and agents, and for the appointment of a re- 
ceiver or trustée, pursuant to thèse statutes. On July 20, 1892, the chancel- 
lor appointed the plaintlff in error receiver of the property of sald corpora- 
tion, upon this biU, with power to discharge ail the duties imposed upon him 
by the statutes of New Jersey and by the appointment of the chancellor, 
and enjolned the corporation, its offlcers, dlrectors, agents, and attorneys, 
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from recelving any debts due to the corporation, from paylng or transferring 
any of its money or property, from contlnulng its business, from exercising 
any of the franclilses and privilèges of its charter, and from attempting to 
use the name of the corporation, or any of Its privilèges or franchises, for 
any purpose whatever. In February, 1892, Clarence H. Venner was, and 
ever since has been, one of the vice présidents of the American Watervi^orks 
Company, and that corporation had no président. In February, 1892, he 
employed Messrs. Teller & Orahood as attorneys for the American Water- 
worlis Company in tlie state of Colorado, and authorized them to appear for 
that Company in ail litigation in which the corporation was interested in 
that state. ïeller & Orahood subsequently became members of the firm of 
Teller, Orahood & Morgan. Clarence H. Venner and the American Water- 
works Company appeared in the chancery court of New Jersey, and de- 
fended the suit, which resùlted In the appointment of the plaintifE in error 
as receiver and trustée for the creditors and stockholders of that corpora- 
tion, and in enjolning him, his corporation, and ail its agents and attcv- 
neys, from exercising any of the powers or franchises, or using the name, 
of that corporation, for any purpose whatever. In .lanuary, 1894, Messrs, 
Teller & Orahood were fully advised of this injunction, and of the ap- 
pointment of the plaintifiC in error as receiver and trustée under thèse 
statutes of New Jersey, and of his qualltication as such, pursuant to the 
decree of the chancery court of New Jersey. Clarence H. Venner was 
in 1894 the président of the défendant in error, the United Waterworks 
Company, at the same time that he was vice président of the Ampricau 
Waterworks Company. On August 18, 1894, the United Waterworks 
Company filed its complaint in the court below for the recovery from 
the American Waterworks Company of $100,000 and interest, upon certain 
promissory notes, which had been made In 1891 by the American Water- 
works Company, by C. H. Venner and another of its officers, which were 
payable to the order of C. H. Venner & Co., and which, the United Water- 
works Company alleged, had been purchased by it for value. The Americau 
Waterworks Company was not then doing business in the state of Colorado, 
nor had it been for many months, but the summons in that action was, on 
the same day that the complaint was filed, served on Clarence H. Venner, in 
Denvei-, Colo., as a stockholder and a vice président of that corporation. On 
the same day Messrs. Teller, Orahood & Morgan entered the gênerai appear- 
ance of the American Waterworks Company in that action, but they never 
demurred, answered, or took any further steps therein. Upon this service 
and appearance a default was entered, and the clerk of the court, on Sep- 
tember 18, 1894, entered a judgment on this default for $118,512.50. The 
plaintiflf in error alleged, in his pétition to vacate this judgment, and the 
United Waterworks Company, In its answer, denied, that the American Wa 
terworks Company had a défense to the promissory notes on the ground that 
0. H. Venner & Co. owed the Waterworks Company more tban the amount 
of the notes, and that the United Waterworks Company took them subject 
to this défense. Upon this state of the case, the court below denied the 
application of the plaintifC in error for a stay of exécution on the judgment, 
for its vacation, and for leave to Interpose pleas to the jurisdiction of the 
court, and défenses to the recovery this judgment évidences. This ruling is 
the foundation of ail the assignments of error in this case. 

Joël F. Vaile, for plaintifE in error. 
Oaldwell Yeaman, for défendant in error. 

Before CALDWELL, SANBOKN, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge (after stating the facts). Before con 
sidering the merits of this case, it is necessary to dispose of a pre- 
liminary question. The défendant in error challenges the juris- 
diction of this court to hear and détermine the questions presented 
by the assignments of error. It moves to dismiss the writ of error 
on four grounds. 
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1. Because the jurisdiction of the couit below to render the 
jBdgment against thé American Waterworks Company, which the 
plàintifif in error, thereceiTer 6f that coihpany, sought by his pétition 
to.tacate and to défend against, was in issue at the hearing below, 
wïiich resulted in the judgment denying the prayer of the pétition, 
and it maintains that this question of jurisdiction can only be 
revièwed by the suprême court of the United States. But the plain- 
tiff jhçrror, by the allégations in his pétition, placed his claim for 
an order Tacating the judgment against the American Waterworks 
Company, and permitting him to answeï" for that Company, on two 
grounds : That the court had no jurisdiction to render the judgment ; 
ând, if it had, that the judgment was obtained by collusion, in fraud 
of thç rigiits of the corporation and of the plaintifE in error, and that 
they had a meritorious défense to the action, which he ought to be 
pcrïûîtted to interpose. The judgment below denied him relief on 
either of thèse grounds, and the latter did not necessarily involve 
any question of jurisdictiom When a final judgment or décision 
has been rendered in à' district or a circuit court of the United States, 
the party against whom it is rendered may elect to take his writ of 
error tb the suprême court, iipon the question of jurisdiction alone, or 
to the circuit court of appeals, upon the whole case. When he 
chooses the latter course, the circuit court of appeals has juris- 
diction to détermine the question of the jurisdiction of the court be- 
low, as well as ail other questions in the case properly presented 
to it for considération. McLish v. Rofl, 141 U. S. 661, 668, 12 Sup. 
et. 118; Crabtree v. Madden, 4 0. C. A. 408, 410, 54 Fed. 426; Crab- 
tree V. Byme, 4 C. C. A. 414, 54 Fed. 432; Sugar-Reflning Co. v. John- 
son, 9 0. C. A. 110, 60 Fed. 503; Sugar-Eeflning Co. v. Tatum, 9 C. 
C. A. 121, 60 Fed. 514. 

2. Because the judgment which denied the prayer of the pétition 
of the plàintiff in error was not a final judgment or décision. But 
that judgment denied the plàintiff in error ail relief in the action 
in which he flled his pétition, and finally determined ail his rights 
therein. A final décision, which completely détermines the rights, 
in the suit in which it is rendered, of some of the parties, who are 
not claimed to be jointly liable with those against whom the suit is 
retained, and a final décision which completely détermines a col- 
latéral matter distinct from the gênerai subject of litigation, and 
flnally settles that controversy, is subject to review in this court 
by appeal or t^it of error, Standley v. Eoberts, S C. C. A. 305, 
59 Fed. 836; Central Trust Co. of New York v. Marietta & N. C-, 
Ey. Co., 1 C. C. A. 116, 48 Fed. 850; Grant v. Eailroad Co., 1 C. C, 
A. 681, 50 Fed. 795; Potter v. Beal, 2 C. C. A. 60, 50 Fed. 860; Jack- 
Bonville, T.. ,&.E. W. Ey Co. v, American Construction Co., 6 C. 0. 
A. 249, 57 Fed. 66; Withenbury v. U. S., 5 Wall. 819; Williams v. 
Morgan, 111 U. S, 684, 4 Sup. Ct. 638; Hill v, Eailroad Co., 140 U. 
S. 52, 11 Sup. Ct. 690; Forgay v. Conrad, 6 How. 201, 204; Bronson 
V. Eailroad Co., 2 Black, 524, 529; Thomson v. Dear, 7 Wall. 342, 
345; Trustées v. Creenough, 105 U. S. 527. 

3. Because the plàintiff in error was not a party to the action in 
the case of the United Waterworks Company v. The American 
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Waterworks Company, in whicli the judgment was rendered by de- 
fault against the latter company, and therefore was not entitled to 
a writ of error to review that judgment. But the plaintiff in erroi- 
was a party to his own pétition for the vacation of that judgment, 
and for leave to défend that suit, and to the judgment which flnally 
denied him any of that relief. It is the latter judgment which 
he seeks to review, and that he is entitled to hâve reviewed by this 
court through this writ. 

4. Because the plaintiff in error, a receiver, appointed by a court 
of the State of New Jersey, has no authority to prosecute a writ of 
error in this court to review a judgment against the corporation for 
which he was appointed receiver. But it is not the judgment 
against the corporation, but the judgment against himself, as we 
hâve said, that he seeks to review by this writ. 

The motion to dismiss the writ cannot be sustained on any of 
thèse grounds, and it is denied. 

Counsel for the défendant in error interpose another objection to 
the considération of the merits of this case. It is that the appoint- 
ment of the plaintiff in error as receiver of the American Water- 
works Company, and as trustée for its stockholders and creditors, 
was without force, beyond the jurisdiction of the chancery court of 
New Jersey, which appointed him, and hence that he was without 
power to sue or to défend suits for that corporation in the courts of 
Colorado. He cites in support of this position Booth v. Clark, 17 
How. 322, 328; Second Nat. Bank v. New York Silk-Manuf'g Co., 
H Fed. 532; Wilkinson v. Culver, 25 Fed. 639; Hazard v. Durant, 
19 Fed. 471; Olney v. Tanner, 10 Fed. 101, 104; and like cases. 
But this objection begs the question at issue. The question before 
the court below was not whether or not, without its order or per- 
mission, the plaintiff in error had the power or the authority to dé- 
fend the action against the American Waterworks Company, but 
whether or not, upon the facts disclosed by his pétition and the an- 
swer to it, that court ought to give him permission and authority so 
to do. It goes without saying that the court below had the power, 
upon the présentation to it of the decree of the court of chancery of 
the state of New Jersey appointing the plaintiff in error the re- 
ceiver of the property of this insolvent corporation, and the trustée 
for its creditors and stockholders, to appoint him a receiver and trus- 
tée, with the same powers, in the district of Colorado, and to au- 
thorize him to sue for, and to défend suits against, the waterworks 
company in that district in the name of the corporation, or in his own 
name. This power was exercised in this very receivership by Judge 
Caldwell, in the circuit court of the United States for the district 
of Nebraska. The whole is greater than any of, and includes ail, 
its parts. If the court below had authority, on the application of 
the plaintiff in error, to allow and authorize him to défend ail actions 
against the American Waterworks Company, it had the jurisdiction 
and power to permit him, on his application, to défend the single 
action hère in question. This objection is untenable. It probably 
was not very much relied upon, for it does not appear to hâve 
been made or considered in thef court below. The record discloses 
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the façt that counsel for plaintiff In erroi* answered to the merits 
of the pétition in that court without raising tiiis objection. 

We turn to the merits of the case. May the officers and at- 
torneys of an insolvent corporation, who had been enjoined from 
exercising any of its powers or franchises, and from using its name, 
for any purpose whatever, by a court which had jurisdiction of the 
corporation and of its property, and which had appointed a receiver 
of the corporation, and a trustée for its creditors and stoclcholders, 
and issued such an injunction in the state of its incorporation, pur- 
suant to the statutes under which it was incorporated, lawfuUy 
confess a judgment against it in another state, or so act on its be- 
half that such a judgment may be obtained by default? The prin- 
ciples in accordance with which this question must be answered are 
nowhere more clearly and concisely stated than by Chief Justice 
Waite in the opinion of the suprême court in Eailway Co. v. Gebhard, 
109 U. S. 527, 537, 3 Sup. Ct. 363, where he says: 

"A corporation 'must dwell In the place of Its création, and cannot migrate 
to another sovereignty' (Bank v. Barle, 13 Pet. 588), though it may do busi- 
ness In ail places where its charter allows and the local laws do not forbid 
(Railroad y. Koontz, 104 Ù. S. 12). But wherever it goes for business it car- 
ries its charter, as that is the law of its existence (Relfe v. Rundle, 1Q3 V. S. 
226), and the charter Is the same abroad that it is at home. Whatever disa- 
bUities are placed upon the corporation at home, it retains âbroad, and what- 
ever législative control it Is subjected to at home must be recognized and 
submitted to by those who deal with it elsewhere. A corporation of one 
country may be exeluded from business In another country (Paul v. Vir- 
ginia, 8 Wall. 168), but, if admitted, it must, in the absence of législation 
équivalent to maklng it a corporation of the latter country, be taken, both 
by the goyernment and those who deal with it, as a créature of the law of 
its own country, and subject to ail the législative control and direction that 
may be properly exercised over it at the place of its création. Such being 
the law, it follows that every person who deals with a foreign corporation 
Impliedly subjects himself to such laws of the foreign government, afCecting 
the powers and obligations of the corporation with which he voluntarlly con- 
tracts, as the known and established pollcy of that government autliorizes."' 

The statutes of New Jersey, under which the American Water- 
works Company was incorporated, then, constituted its charter, 
granted its franchises, limited their duration and extent, and pro- 
vided how and by whom they should be exercised. Thèse statutes 
provided that thèse franchises should be exercised by its directors 
and other ofBcers and agents chosen by the corporation itself until 
it should become insolvent, but that when it became insolvent, and 
the court of chancery in New Jersey so ordered, ail of thèse officers 
and agents should cease to use its franchises and its name for any 
purpose whatever, and a person appointed by that court as the re- 
ceiver of the property of the corpora;tion, and as trustée for its 
stockholders and creditors, should succeed to its property, and to 
the right to act for the corporation. The effect of thèse statutes 
was to limit the time within which the officers and agents chosen 
by that corporation might exercise its franchises and privilèges to 
the period anterior to the issue of the injunction by the chancellor 
restraining them from so exercising them in accordance with the 
provisions of those laws. Every offlcer, attorney, and agent of that 
corporation was chargea with knowledge of this limitation, and took 
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lus authority and power subject to it. When, in February, 1892, 
Clarence H. Venner, as vice président of the American Waterworks 
Company, employed Messrs. Teller & Orahood to appear for that 
corporation in its lawsuits in Colorado, that limitation conditioned 
his power to employ them, and their authority to act for tlie corpora- 
tion. When, on July 20, 1892, the court of chancery of New Jersey 
appointed the plaintiff in error receiver and trustée, and, pursuant 
to the statutes of New Jersey which were the law of its being, en- 
joined "its ofRcers, directors, agents, and attorneys ♦ • * from 
continuing its business, or exercising any of the franchises and 
privilège^ of its charter, « * • or attempting to use its name 
and its privilèges and franchises, for any purpose whatever," it 
fixed a limit of time to their authority to act on behalf of this cor- 
poration. The charter of the corporation as efifectually limited the 
powers of thèse ofiScers and agents to the time anterior to the issue 
of this injunction as if it had expressly declared that they should not 
hâve or exercise thèse powers subséquent to July 20, 1892. Venner 
was in coart, contesting the application for the appointment of this 
receiver, when this injunction was granted. Teller & Orahood were 
fully advised of this action of the court of chancery of New Jersey 
long prior to August, 1894 The inévitable resuit is that the au- 
thority of Teller, Orahood & Morgan to appear in court for, or to 
use the name of, the American Waterworks Company of New Jer- 
sey, in any lawsuits in the state of Colorado, for or against it, had 
expired, by virtue of this limitation in the charter of the corporation, 
long before they entered their appearance for it, on August 18, 
1S94, in the action of the United Waterworks Company against that 
corporation, and that action and judgment stand as though no such 
entry had ever been made. In the absence of statutes in other ju- 
risdictions modifying them, the grants and limitations of the fran- 
chises of a corporation, and of the powers of its officers, attorneys, 
and agents, contained in the gênerai laws of the state under which it 
is incorporated, constitute the law of its existence, go with it into 
every jurisdiction in which it is permitted to act as a corporation, 
and there govern and limit those franchises and powers to the same 
extent as in the place of its création. Eelfe v. Rundle, 103 U. S. 
222, 225; Eailway Co. v. Gebhard, supra; Parsons v. Insurance Co., 
31 Fed. 305, 308, 309; Bockover v. Association, 77 Va. 85. How 
do this action and judgment stand, then, when stripped of the at- 
tempted appearance of the American Waterworks Company by 
thèse attorneys? The défendant in error alleged in the complaint 
in that action that it was a corporation organized under the laws of 
the state of New York, and that the American Waterworks Com- 
pany was a corporation organized under the laws of the state of New 
Jersey. In its answer to the pétition of the receiver of the Ameri- 
can AVaterworks Company, it attempted for the first time to show 
that the latter company was also a corporation of the state of Colo- 
rado. Tliis endeavor rests upon the facts that in 1891 a corpora- 
tion of Colorado and a corporation of Illinois sold and conveyed ail 
their property to the American Waterworks Company of New Jer- 
sey, and the latter complied with the statutes of Colorado relative 
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tQ foreign corporations bj filing with the proper authorities of that 
State its certiûcate of incorporation, a copy of the laws of New Jer- 
sey iunder which it was incorporated, and a certiâcate that its 
principal place of business in Colorado would be at Denver, in that 
State, and that a certain résident of Colorado was designated as its 
agent to receiye service of process for it. The effect of the sale of 
the property of the two corporations to the plaintiff in error was to 
consolidate their property in the control of the latter, and the claim 
is that this consolidation made the latter a corporation of Colorado, 
by yirtue of section 14, art. 15, of the constitution of that state, 
which provides : 

' "If any rallroad, telegraph, express or otlier corporation organized under 
any of tUe laws of this state, shall consolidate, by sale or otherwise, with 
any railroad, telegraph, express or other corporation organized under any 
laws of any other state or tërritory, or of the United States, the same shall 
not thereby become a foreign corporation, but the courts of this state shall 
retaiu Jurlsdiction over that part of the corporate property within the limits 
of the state in ail matters which may atise, as if said consolidation had not 
taken place." 1 Mills' Ann. St. Colo. 1891, p. 359; 

This claim is late, and it is futile. 'The only effect of this con- 
stitutional provision was to retain in Colorado the citizenship of the 
corporation originally organized under its laws, whidi entered into 
the consolidation, and to retain jurisdiction over the property which 
it had; in that state, for the purpose of securing the rights of its 
creditôrs and stoCkholders. The provision is that the corporation 
originally organized under the laws of Colorado "shall not become 
a foreign corporation," and not that its successor, organized under 
the laws of another state, or any other foreign corporation, shall be- 
come a corporation of Colorado. This was evidently the view of this 
question which the oflQcérs of the American Waterworks Company 
took when they qualifled the corporation to do business in Colorado. 
It was the view taken by counsel for the défendant in error when it 
brought this action, and we hav^e no doubt it is the correct view 
When this action was brought, then, the plaintiff was a citizen ot 
New York, the défendant was a citizen of New Jersey, the action was 
brought in the. circuit court of the United States for the district of 
Colorado, and the only ground of jurisdiction was the diverse citizen- 
ship of the parties. The act of congress of March 3, 1887, as cor- 
rected by the act of August 13, 1888 (24 Stat. 552, c. 373; 25 Stat. 
434, c. 866), provides that: 

"No person shall be arrested in one district for trial in another in any civil 
action before a circuit or district court; and no civil suit shall be brought 
before either of said courts àgainst any person by any original process or 
proceeding in any other district than that whereof he is an inhabitant, but 
where the iurlsdici;ion is founded only on the fact that the action is betweeu 
citizens of difCerent states, suit shall be brought only in the district of the 
résidence of eîther the plaintiff or the défendant." Supp. Rev. St. pp. 611, 
612. 

Under thèse acts of congress, a corporation organized in one state 
only cannot be successfully sued in the circuit court of the United 
States for any other state than that of its incorporation, except by 
a citizen of the former state, unless it waives its privilège by a 
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gênerai appearance, or équivalent action. Shaw t. Mining Co., 145 
U. S. M4, 12 Sup. et 935; Southern Pac. Co; v. Denton, 146 U. S. 202, 
13 Sup, et. 44; Eailway eo. v. Pinkney, 149 U. S. 194, 13 Sup. et. 859; 
Express Co. v. Todd, 5 C. C. A. 432, 56 Ped. 104. The American 
Waterworks eompany never entered any appearance in this action, 
or in any way waived its privilège of compelling this suit to be 
brought in the state of its incorporation, and that was a fatal objec- 
tion to the maintenance of this action in Colorado. 

Moreover, the service of the summons in this action on C. H. 
Venner, the vice président and a stockholder of the American Water- 
works Company, was insufficient to give the court below jurisdiction 
to enter judgment against it in a personal action. The statute 
nnder which this service was made reads: 

"If the action be against a foreign corporation or joint stoclc eompany or 
association, organlzed under the laws of any other state or territory, and 
doing business wlthin this state, the summons shall be served by delivering 
a copy of it to any agent of such corporation, eompany or association found 
in the county in which the action is brought. If no such agent be found in 
such county, then by delivering a copy of the summons to any stockholder 
who may be found in such county." Sesa. Laws Golo. 1891, p. 82, § 1. 

The record discloses the fact that the American Waterworks Com- 
pany was not at the time of the attempted service upon Venner, and 
had not been, doing business in Colorado for many months, so that 
the authority to serve the summons on this corporation was not 
given by this statute. Again, 0. H. Venner was a résident of the 
state of New York, temporarily in the state of Colorado, without 
any authority to act for this corporation in any manner whatever. 
In a Personal action against the corporation, brought in a state in 
which the corporation is not incorporated, in which it does no busi- 
ness, and in which it has no agent, and in which no property is seized, 
service of a summons upon an officer of the corporation temporarily 
within the jurisdiction is futile. Goldey v. Morning News, 156 U. S. 
518, 15 Sup. et. 559. 

The resuit is that the receiver of the property of the American 
Waterworks Company, the trustée for its creditors and stockholders, 
the successor to its rights and interests under the provisions of its 
charter, proved to the court below that a judgment had been ren- 
dered against that corporation for |118,512.50, without a légal serv- 
ice of any summons or notice upon it, in a court in which the défend- 
ant in error was f orbidden by an act of congress to sue it, and prayed 
that the exécution upon the judgment might be stayed, that the judg- 
ment might be set aside, and that he might be admitted to specially 
or otherwise plead and prove thèse f acts, and such other défenses as 
the corporation had to this action. Thèse facts furnish ample 
grounds, in our opinion, to entitle the plaintiff in error to the relief 
sought by his pétition. The judgment which denied it must accord- 
ingly be reversed, with costs, and the case remanded, with directions 
to grant the relief prayed for in the pétition, and it is so ordered. 
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WILE et al. T. FARMERS' STATE BANK OF CHARTER OAK. 

(Circuit Court of Appeals, Eighth Circuit. October 7, 1895.) 

No. 562. 

FlNDTNQS— WhAT QUESTIONS OPBN ON ReVIEW. 

Wlien the court, to wliich a case lias been submitted without a jury, 
pursuant to Rev. St. § 649, lias found the facts specially, ttie only ques- 
tion open upon a wrlt of error is the suificiency of the facts found to sup- 
port the judgment, and the appellate court eannot inquire whether the 
évidence was sufQclent to support the flndings. 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 

This was au action by Mayer Wile, Isaac Wile, and Hernian Wile, 
doing business as Wile Bros. & Co., against the Farmers' State 
Bank of Charter Oak, lowa. The circuit court, before which the 
case was tried without a jury, gave judgment for the défendant 
63 Fed. 759. Plaintiffs bring error. AflQrmed. 

John N. Baldwin and A. W. Asliwith flled brief for plaintiffs in 
error. 
L. M. Shaw and Jacob Sims filed brief for défendant in error. 

Before CALDWELLj SANBORN, and THAYER, Circuit Judges 

OALDWELL, Circuit Judge. This case was tried by the court, 
à jury being waived by written stipulation of the parties, flled 
with the clerk, as provided by section 649 of the Revised Statutes 
of the United States. Thé court found the facts specially. Among 
other facts 80 found was the following: "The court, being fully ad- 
vised in the premises, finds that at the tioie of the service of the 
notice of garnishment herein the said Farmers' State Bank did not 
hâve in its possession or under its control any property, rights, or 
crédits of the said défendant Cohn." This flnding disposes of the 
case. The plaintiffs in error seek to avoid its effect upon the ground 
that the évidente in the case does not warrant the flnding. But, 
where the court's flndings are spécial, it is required to state the 
ultimate facts, and not the évidence; and the facts so found are 
ail the facts that this court can consider. The inquiry in such cases 
is not whether the évidence supports the spécial flnding of fact, but 
only whether the facts found arô sufiScient to support the judgment. 
mil V. Woodberry, 49 Fed. 138. 

Ail the érrors assigned rest upon the allégation that the testi- 
mony in the case did not warrant the spécial flndings of the court. 
But we canhot look into the évidence with a view to détermine its 
sufiiciency to support the spécial flndings. This court must take 
the spécial flbdings as verity, and, when so taken, it is conceded 
that the judgment of the circuit court is right. Ths judgment of 
the circuit court is therefore afiarmed. 
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KIRBÏ V. McDONALD et al. 
(Circuit Court of Appeals, Eiglith Circuit. October 1, 1895.) 

No. 613. 

Paktneeshtp — FiRM Debts. 

One G., upon forming a partnership with M., boprowed from K. the 
amount of hlis contribution to the flrm capital, glvlng therefor bis note, 
with bis wife and a third party as sureties. After such note had been 
several tlmes renewed in the same f orm, K. sued the flrm for the amount 
due, and induced G. to give hlm a note of the flrm for such amount, and 
to seeure it by a chattel mortgage on the firm property. Held, that such 
acts of G. could not, without the consent of his partner, change bis indi- 
vidual debt to K. into a flrm debt, and that M. wais entitled to bave the 
mortgage set aside. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

This was a suit by D. McDonald against M. D. Good and Thomas 
Kirby for the dissolution of a partnership, and to seeure the cancel- 
lation of a chattel mortgage. The circuit court rendered a decree 
for the complainant. Défendant Kirby appeals. Aflirmed. 

On the Ist day of June, 1892, M. D. Good and D. McDonald formed a co- 
partnership to conduct a retail dry-goods business at Abilene, Kan., under 
the flrm name of M. D. Good & Oo. The original capital of the partnership 
was $4,000, of whlch eacb partner contributed one-half, wbich was invested 
In the purchase of a stock of goods. On December 31, 1892, $2,000 was added 
to the capital of the flrm, of wbich eacb partner contributed $1,000. Eacb 
partner paid his share of the capital to the firm in cash. McDonald resided 
at St. Joseph, Mo., and Good at Abilene, Kan., but he was a commercial 
traveler, and much of the time away from home. The firm employed one 
C. G. Hawk to conduct the business. Good, without the knowledge of bis 
partner, borrowed from the appellant, Thomas Kirby, the money to make 
up his share in the capital of the firm, giving his individual note therefor, 
signed by bis wife, Annie Good, as surety, and indorsed by G. G. Hawk. 
This note was renewed three or four tlmes. When the capital was increased 
to $6,000 Good borrowed from the appellant his share of the increase, namely, 
$1,000; and that sum was added to the $2,000 previously borrowed, and a 
note given for $3,000, signed as the first note and the several renewals 
thereot had been. On November 7, 1893, the appellant, Thomas Kirby, 
brought suit by attachment against M. D. Good, Annie Good, and 0. G. 
Hawk on the last renewal of the $3,000 note. On the 8th of November, 1893, 
the appellant, Kirby, brought suit by attachment against D. McDonald, the 
appellee, to recover the $3,000 loaned to Good, alleging that the $3,000 was 
loaned to M. D. Good & Go., and was a debt of the partnership, and on the 
9th of November, 1893, the appellant induced M. D. Good to give him a note 
for the $3,000 of borrowed money, signed in the firm name of M. D. Good 
& Co., and on the same day Good, without the knowledge or consent of his 
partner, executed. In the firm name, a chattel mortgage on the stock of 
goods belonging to the firm, to seeure the note last above mentioned. As 
soon as the appellee heard of thèse transactions, he filed this bill, on the 
13th of November, 1893, making M. D. Good and the appellant, Kirby, de- 
fendants, and praying for a dissolution of the partnership between himself 
and M. D. Good, and a winding up of the partnership afCairs, and that the 
chattel mortgage executed by Good in the flrm name on the partnership 
stock of goods to seeure the note given by him to the appellant, Kirby, on 
the 9th of November, 1893, be declared vold, and that the $3,000, borrowed 
by Good from the appellant, Kirby, be decreed to be the Personal debt of 
Good, and not a liability of the flrm of M. D. Good & Co. Good did not 
answer the bill. The appellant, Kirby, answered alleging the $3,000 was 
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loaned to Good for partnership purposes. The lower court rendered the 
decree substantially as . prayesd for In the bill, and the appellant, Kirby, 
brought the case hère by appieal. 

John H. Mahan flled brîef for appellant. 

Vinton Pike, Stambaugh & Hurd, and Joseph Morton flled brîef 
for appellee. 

Before ÇALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The money was not borrowed by or for the iirm or on its crédit, 
and was not used to pay any debt or liahility of the flrm. It was 
borrowed by Good to make up his share of the capital in the firm, 
and was used for that purpose, and he got crédit for it accordingly. 
The appellee had no knowledge that Good had borrowed the money 
to make up his share in the capital of the flrm; and, as soon as the 
appellee léarned that the appellant claimed that the flrm was liable 
for the money so borrowed by Good, he disputed the daim. Good 
could not make the flrm liable for money borrowed for his own use 
without the knowledge or consent of his copartner. The money bor- 
rowed to pay the amount Good was to contribute to the capital of 
the firm was borrowed for his own use, and was his individual trans- 
action, as fully and completely as if he had borrowed it to pay an 
individual debt due to a third person. He had bound himself to 
contribute |3,000 capital to the partnership. If he could bind the 
partnership for the money borrowed for this purpose without the 
knowledge or consent of his copartner, then he in fact contributed 
nothing to the capital of the flrm; for, when the borrowed money 
was repaid, his share of the capital would be exhausted. 

A conclusive answer to the contention of the appellant is found in 
the fact that the money was not loaned on the crédit of the flrm. In 
his answer, the appellant says that, when the money was borrowed, 
Good said: 

"He did not like to take the responsibility of slgning sald flrm name; 
• * * that he would prefer to exécute a note in his own name; and that 
his wife, Annie Good, and 0. G. Hawk, the said manager, would also sign 
said note as sureties therefor." 

The appellant agreed to this, and the note was made accordingly, 
and several times renewed. When the appellant became apprehen- 
sive that he would lose his debt, he induced Good to exécute a note 
therefor in the partnership name, but this did not make it a part- 
nership debt. The fact remained that the money had been borrowed 
by Good for his own use, and upon his own crédit and that of his 
sureties. No arrangement or agreement between Good and the ap- 
pellant could couvert this into a partnership debt without the con- 
sent of the appellee. The conclusion reached on this point makes 
it unnecessary to consider any of thè other questions raised in the 
casfi- T^p decree of the circuit court is afflrmed. 
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LITCHFIELD v. BROWNE et al. 

(Circuit Court of Appeals, Eighth Circuit. October 1, 1895.) 

No. 442. 

Lâches — What Constitutes—Fraud— Rescission op Conveyakces. 

The right to rescind conveyances, arising out of the collusion of tBe 
vendor's agent with the purchaser, and their concealment of the fact 
that the land was valuable for coal-mlning purposes, as well as the right 
to recover damages froni the purchaser, held to hâve been lost where, 
after obtaining knowledge of the faets, the vendor received the notes 
and mortgages for deferred payments, and thereafter neglected to dis- 
affirm the sale for three years and three months, during which the lands 
were conveyed to other parties, who expended large sums in prospecting 
and developing them. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

The statement of this case by Mr. Lehmann, of counsel for the appellees, 
Is aecurate and concise; and, in substance, we adopt it. 

The bill is filed to secure the rescission of certain conveyances of land 
which were made in January, 1882, by E. G. Lltchfield, the original com- 
plainant, to L. F. Collins, Joseph Stanfleld, and James Taylor; and, failing 
in that, it seeks to recover a judgment for damages against Hamilton 
Browne and James J. Hill, trustée. The ground of rescission stated in the 
bill is that Collins, Stanfleld, and Taylor were only nominally Interested, 
the real purchaser being the défendant Hamilton Browne; that Browne is 
a speculator in coal lands, and bought the lands in question believing them 
to be underlaid with coal; that this was known to Litchfield's agent, John 
Browne, who was the father of Hamilton Browne, but was not known to 
Litchfield; and that John Browne conspired with his son to keep the knowl- 
edge of this important fact from his principal, they both knowing that he 
would not sell the lands at their mère surface value if he knew Hamilton 
Browne to be the purchaser, or that they were probably underlaid with 
coal. Thèse averments of the bill we flnd to be true, and Mr. UtchAeld 
had an undoubted right to disafflrm the conveyances in a reasonable time 
after the facts of the fraud came to his knowledge. The suit for rescission 
was brought in May, 1885,— three years and four months after the convey- 
ances were made. In the meantime the lands had been conveyed, in the 
latter part of 1882, to James J. Hill; and in 1883, by James J. Hill to 
James J. Hill as trustée; and in 1884 by James J. Hill, trustée, to the Clyde 
Coal Company. The suit was originally brought by Edwln 0. Litchfield 
against Hamilton Browne and James J. Hill, trustée. The Clyde Coal Com- 
pany was subsequently made a défendant. The sole reason set out in the 
bill for not sooner bringing it is that Litchfield did not become aware of 
the fraud which was praeticed on him until after the conveyance to Hill, 
trustée. Jjitchfield died, and the suit was revived in the name of Edward H. 
Litchfield, as his exécuter. On January 20, 1882, John Browne, Litchfield's 
agent, died. Litchfield at once sent out L. S. Rhoads, his agent, to Des 
Moines, to look after the business of Browne's agency; and while he was 
there, on the 6th and 7th days of February, Hamilton Browne came to him 
with the money constituting one-fourth of the purchase prlce of the lands 
(the amount to be paid in cash), and notes for the deferred payments, exe- 
cuted by Collins, Stanfleld, and Taylor, secured by mortgages upon the 
tracts of land conveyed to them, respectively. This money and the notes 
and mortgages were taken by Rhoads, and receipted for by him to Hamilton 
Browne, and shortly thereafter delivered to Litchfield. While there, Rhoads 
was informed that Browne was the real purchaser, that the lands were coal 
lands, and that Browne intended to sell them. He went to Browne, an3 
asked him to return the receipts, in order that he might change them and 
make them subject to the approval of Mr. Litchfleld. This was refused. 
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Rhoads retumed to New York In the foUowing March, and reported what 
he had learned wlth respect to thèse sales to Mr. Lltchfleld; that Is, that 
Browne was the real purchaser, that thé lands were believed to be eoal 
lands. and that Browne iotended to sell them. Mr. Lltchfleld then said to 
him that he would net be bound by the transaction, but he took no steps to 
disafBrm It until thls suit was brought. In the meantlme the parties who 
had become interested wlth Browne in the purchase of the lands were ex- 
pendlng large sums of money In prospectlng them for coal, and in acqulring 
adjoining lands wlth a vle^ to engaging in the business of mining coal, the 
conduct of whlch Involved, not only the exploration of the lands, but, as 
well, the construction of rallroads and other expensive works. Thèse opéra- 
tions and expendltures begun by Browne and Hill were continued by the 
Clyde Coal Company, to Whom, Hlll, trustée for himself, Browne, and one 
Foster, had conveyed the lands In question, wlth other lands. 

Judge Shlras, who heard the case in the circuit court, made the following 
flndlng of faets and déclarations of law: "(1) I find and hold that the con- 
tract or agreement in the bill described, entered into between John Browne, 
as agent for Edwin C. Litchfield, and Hamilton Browne, in pursuauce of 
whlch the hortheast quarter of section three, township eighty-four north, 
of range twenty-seven west of the fifth P. M., was in form conveyed to 
J. F. ColUns, and the east half of the northwest quarter of said section 
was in form conveyed to JameS Taylor, and the west half of the northwest 
quarter of said section was in form conveyed to Joseph Stanford or Stau- 
lield, was In fraud of the rights of said Edwih C. Lltchfleld; and, upon the 
discovery of the fraud practiced upon him, the said Litchfleld had had the 
right, as against said John Browne and Hamilton Browne, to reseind the 
agreement made by his agent, and to avoid the deeds executed by said 
Litchfield as above stated. (2) I find that John Browne deceased Jan- 
uary 20, 188^; that L. S. Rhoads, a clerk in the office of Edwin C. Litch- 
field, in New York, came at once to Des Moines, lowa, as the représentative 
and agent of Mr. Litchfleld; that while at Des Moines he réceived the notes 
and mortgàges executed by the grantees of the several parts of the north 
half of section three to secure the unpaid portions of the purchase priée; 
that, Immëdlately after the delivery of thèse notes and mortgàges, the said 
Khoads was inf ormed that lu f act Hamilton Browne was the real purchaser 
of thèse lands, and was Infôrmêd by third parties that the lands were sup- 
Ijosed to be coal lands, and that Hamilton Browne was dealing vvith them 
as coal lands; that In a month or six weeks thereafter said Khoads returned 
to New York, and at once inf ormed Edwin C. Lltchfleld of thèse f acts, and 
delivered to him the money, notes, and mortgàges given for the purchase 
of the several parts of said north half of section three. (3) I hold that the 
f acts then communicated to Edwin C. Litchfield were suftlcleut to notify 
him that a fraud upon, his rights had been committed, giving him the rlght 
to elect vs^hether he wduld confirm the agreement made by his agent, waiv- 
ing the fraud, or whether he would reseind the agreement made in his 
name, and avoid the deeds executed by him. And I further hold that it 
was the duty of Mr. Litchfleld to exercise this right of élection within a 
reasonable tlme; that, if he desired to obtain more fuU information of the 
actual character of the land before exerclsing his élection, It was Incum- 
bent upon him to use reasonable diligence to procure such information. 
(4) I flnd that said Edwin C. Litchfield gave no intimation of a purpose to 
lescind the contract in question until the original bill was flled in this case, 
May 4, 1885; that is to say, until after the lapse of a perlod of three years 
and three months, or thereabouts, from the time he réceived information 
of the fraud committed against him. And I further find that during this 
period of time said Litchfleld took no steps for ascertaining the actual char- 
acter of the land in question, and that he retained in his possession the 
money, notes, and mortgàges formlng the contract price of the land. (5) I 
hold that the lapse of time Is so great that it must be held that thereby 
said Edwin O, Litchfield signified his élection to be to aflarm the contract 
made by his agent. The situation was such as to requlre action on his 
part, if he wisîied to disaflirm the contract. When the purchase priée of 
the lands, evidénced by the money, notes, and mortgàges réceived by his 
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agent, Rhoads, was dellvered to him in New York, hei was then inf ormed 
of the fraud practiced upon him. If he proposed to rescind the contract, 
he was not entitled to hold or use this purchase priée. He knew that Ham- 
ilton Browne would not long remain the sole owner of tliese lands, and 
that the rights of third parties would soon become involved. Purthermore, 
cven as to Hamilton Browne, he was under oblièation to act with reason- 
able promptness. For a perlod of three years and three months he re- 
mained silent. He retained, without objection, the purchase priée of the 
land. He permitted third parties to become interested in the property, and 
he permitted Hamilton Browne to expend money In further inyestigating 
the character of the cpal deposits supposed to be upon the land. Such 
conduct is consistent with the idea that Litchfleld dld not intend to rescind 
the contract It Is inconsistent with the Idea that he intended to rescind the 
same. His acts speak for him, and he Is bound thereby. (6) I therefore 
hold that said Litchfleld failed to exercise his rights to rescind the agree- 
ment for the conveyance of the lands in question, but, on the contrary, that 
he affirmed the same; and, having doue so, he cannot subsequently reverse 
that élection. (7) I further flnd that before the bill in this case was filed 
the realty had become the property of the Clyde Coaï Company, by convey- 
ances duly recorded in the recorder's office of the proper county; that said 
Company was not made a party défendant untll July, 1892,— more than ten 
years after the dlscovery of the fraud complained of by Litchfleld, and 
mcse than seven years after the original bill was flled hereln. (8) I hold 
that the défense of the statute of limitations pleaded on behalf of the Clyde 
Coal Company is sustained by the évidence, and is available to such de- 
fendant. (9) I further flnd that the delay of over three years In flling the 
original bill in this cause, and the further delay of seven years before mak- 
ing the said Clyde Coal Company a party défendant, constitutes lâches on 
part of complainant, which, independent of the statute of limitations, is of 
such a character as to defeat recovery by complainant against said Clyde 
Ooal Company. (10) I therefore hold that the bill must be dismissed, upou 
the merits, at the cost of complainant." 

William G. Wilson and C. H. Gatch (W^illiam Connor and J. B. 
Weaver, Jr., on the briefg), for appel lant. 

W. A. Park and Homer C. EUer (F. W. Lehlnànn and W. E. Gdell, 
on the briefs), for appellees. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

OALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

After a caref ul reading and considération of the évidence, we f ully 
concur with the circuit court in its finding of facts, and in its déc- 
larations of law applicable thereto. Under the well-settled rules of 
law applicable to the facts of the case, Mr. Litchfleld, by failing for 
more than three years after notice of the fraud to disaiBrm the saJes 
made by his agent, John Browne, to CoUins, Stanfield, and Taylor, 
thereby ratifled and conflrmed the same, and is barred by his lâches 
from recovering the lands from the présent owner, or damages from 
Hamilton Browne and James J. Hill, or either of them, on account 
of the fraud practiced upon him in the original sale of the lands. 
The facts found bring the case directly within the doctrine laid down 
by this court in Rugan v. Sabin, 10 U. S. App. 519, 3 C. C. A. 578, 
53 Fed. 415; Naddo v. Bardon, 4 U. S. App. 642, 2 C. 0. A. 335, 51 
Fed. 493; Lemoine v. Dunklin Co., 10 U. S. App. 238, 2 C. C. A. 343, 
51 Fed. 487; Kinne v. Webb, 4 C. C. A. 170, 54 Fed. 34, 12 U. S. 
App. 137; gcheftel v. Haye, 58 Fed. 457, 7 C. 0. A. 308; Wetzel v. 
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■ TrîtoSîèr Go., 65 Fëd. 23, 12 G. C. À: 490, and numerous cases thére- 
in Citiéd. The doctrine 6f, thèse cases has corne to be common learn- 
ing, and its restatement in thiscase would serve no useful purpose. 
Upon the autliority of thèse cases, the decree of the circuit court is 
afflrmed. 



FOED v.^ CENTRAL TEUST CO. 

(Circuit Court of Appeals, Eiglith Circuit. October 14, 1895.) 

No. 617. 

Corporations — Recbivkbs — Priohities of Claimb. 

Tlie N. Water Oo., a corporation formed to supply water to a city,— 
itB property belng mortgaged to secure an Issue of bonds, — made two 
promlssory notes to one F., Its superintendent, to secure a debt to him 
for worli and materlals in maliing an addition to its plant, and for sal- 
ary. Before the maturity of the notes, F. transferred them to one of 
hls credltors, as collatéral security. After the debt represented by the 
notes accrued, the water company authorlzed F. to coUect water rents, 
and apply them on his salary and other work; and F. collected such 
rents, but appUed them to salary and claims arising after those repre- 
sented by the notes. The bondholders authorlzed the dellvery to the 
Company of certain bonds to pay for the addition to its plant upon wbich 
F. had worked; and such bonds were sold, and the proceeds, in part, 
applied to the payment for such addition, but F.'s clalm was not paid. 
A suit to forèclose the mortgage having been begun, and a receiver ap- 
pointed, F. applied to hâve the debt represented by the notes paid out 
of the proceeds of the property. Held that, as the notes were held by 
F.'s creditor, he had no right to collect the debt represented by them; 
but, even if he held the notes, he would, under the circumstances, hâve 
no equity to enforce payment out of the property of the water company. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

This was a suit by the Central Trust Company against the Newton 
Water Company for the foreelosure of a mortgage. John E. Ford 
flled an interrening pétition, praying for payment of a claim against 
the water company out of the property in the receiver's hands. The 
circuit court dismissed the pétition. The intervener appealed. Af- 
flrmed. 

On the Isth day of January, 1887, the Newton Water Company, a corpora- 
tion of Kansas formed for the purpose of supplying the city of Newton, in 
that State, with water, ekecUted a mortgage to the Central Trust Company 
of New York, on Its plant and ail additions thereto which might thereafter 
be made, to secure the payment of its flrst mortgage bonds. Default was 
made in the payment of the inortgage debt, and in a suit brought to fore- 
dose the mortgage a receiver was appoirlted on the 31st day of July, 1891. 
In 1888 the water company iundertook to improve its plant by putting in a 
number of "Wagner Steam Wells." The intervener, Ford, was the super- 
intendent of the water company from 1885 to 1891, at a salary of $600 per 
yeai*. He was also a plumber, and had the privilège of tapping the mains 
' and doîng plumblng. He agreed with the water company to make the con- 
. neetions bet'v^eén the Wagner Steam Wells and the mains and pipes of the 
.Company, and to furnish the labor and materlals therefor. This work was 
completed op the 14th day of April, 1889. The water company f ailed to 
pày for this work aiid materlals. whleh amomited to $3,424, and on the 
Ist day of October, 1890, executed and delivered to Ford its two negotiable 
promlSBôry notes, due' in '60 and 90 days, reapectively,— one for the sum of 



FORD V. CENTBAL TRUST CO. 145 

$2i326.45, and the other for the sum pf $2,000. The sum pf thèse twp notes 
included the amount due Ford for making the water connections, and, in 
addition thereto, $600 for his salary as superintendent for the year 1890, 
and 10 per cent, interést on the whole from the Ist day of January, 1890. 
Before the maturity of thèse notes, Ford indorsed and transf erred them 
to one of his creditors, as collatéral seicurity. In his testimony he says : 
"I turned the notes over for security for a debt that I owed the United 
States Wlnd-Engine & Pump Company of Batavia, Illinois, at Kansas City, 
Missouri. I présume they hâve them yet." The total cost of the Wagner 
Steam Wells and connections was $5,151.20. ïo enable the water company 
to pay for thèse wells and connections, the bondholders consented that the 
trustée in the mortgage might dellver to the water company $10,000 of the 
company's first mortgage bonds; and the bonds were delivered accord- 
ingly, and sold for $9,000 or $9,500, but only $2,500 of the sum realized there- 
for was applied on the debt ineurred for the wells and connections. The 
weUs and connections proved to be of little utility, and added little or noth- 
ing to the value of the plant. Early in 1890 the water company authorized 
Ford to collect ail past-due water rents and ail rents to accrue, and to ap- 
ply the same to pay his "salary and for other work." In pursuance of this 
authority Ford collected water rents amounting to more than the sum due 
for making the connections with the Wagner Steam Wells; but thèse col- 
lections were not applied to pay the debt ereated for making sueh connec- 
tions, but were applied to pay Ford's salary as superintendent, and for work 
done by him during the years 1890 and 1891. On the 22d day of Feb- 
ruary, 1892, Ford filed his pétition of intervention in the foreclosure case; 
praying that the recelver therein might be directed to pay him the amount 
of the claim for making the connections with the Wagner Steam Wells, 
and that, if the recelver had not sufflcient funds to pay the claim, it be paid 
ont of the proceeds of the sale of the property. The court below dismissed 
the pétition, and the intervener, Ford, brought the case hère on appeal. 

Josepli W. Ady, Samuel E. Peters, and John 0. Nicholson, for ap- 
pellant. 
A, B. Jetmore and A. P. Jetmore, for appellee. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

In support of the relief he asks, the appellant cites and relies on 
Fosdick V. Schall, 99 U. S. 235; Burnham v. Bowen, 111 U. S. 781, 
4 Sup. et. 675; Trust Co. v. Souther, 107 U. S. 591, 2 Sup. Ct. 295; 
Barton v. Barbour, 104 U. S. 126, and other railroad cases. We re- 
cently had occasion to show that the doctrine of thèse cases had 
never been applied to any case except that of a railroad. Hanna 
T. Trust Co., 70 Fed. 2. Assuming, but not deciding, that the doc- 
trine of thèse cases is applicable to a corporation under obligation to 
furnish a city and its inhabitants with water, still the appellant can- 
not maintain his claim, for the following reasons: 

1. The claim which the intervener seeks to hâve made a charge 
upon the property of the water company, paramount to that of the 
mortgage, accrued nearly three years before the pétition of inter- 
vention was filed; and shortly after it accrued the water company 
executed to the intervener its negotiable notes therefor, which the 
intervener indorsed and transferred, before their maturity, to one 
of his creditors, as collatéral security for a debt which he owed the 
creditor, which debt he has never paid; and the creditor still holds 
Ihe notes as collatéral security. The creditor who holds thèse notes 
v.70F.no.2— 10 
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as côllàtera! security is a bona flde holdér tliereof, for value. Rail- 
roâd Co. T. National Bank, 102 U. S. 25. And if the claim for 
which they were given constituted an équitable lien on the mort- 
gaged propertj superior to the mortgage, or if the holder thereof 
had any équitable préférence right to hâve the same paid out of the 
earnin^s of the propertj, or the proceeds of the sale thereof, ail such 
rights passed to the indorsee of the notes; and while thèse notes 
remain unpaid, and are held by the indorsee as collatéral security, 
the indorser cannot maintain a suit to collect the debt evidenced by 
them. The intervener is seeking to recover on the open account for 
services ^nd materials for which the notes were given; averring in 
his pétition "that said notes were made for the purpose of evidencing 
said indebtedness, and none other." But the debt, and ail équitable 
rights attached théreto, passed to the indorsee of the notes. Trust 
Co. V. Waiker, 107 U. S. 597, 2 Sup. Ct. 299; Trust C!o. v. Lamont, 69 
Fed. 23. 

2. For nearly three years after the debt for which the notes were 
given accrued, the intervener continued to act as superintendent of 
the water corûpany, and during that time collected, by authority of 
the Company, water rents to an amount exceeding the claim for mak- 
ing the water connections^ which he applied in payment of his salary, 
and for work done long after the water connections were made. 
Without regard to any techniçal rule for the application of payments, 
it wouldbe inéquitable for the intervener to collect in full ail 
sums due to himself from the water company for salary and work 
for two or three years, and then throw upon the mortgagee the bur- 
den of paying a debt which accrued to him at a much earlier date. 

3. The mortgage bondhblders Contributed $10,000 in bonds, which 
were sold for |9,000 or |9,500 in cash, for the express purpose of 
paying the claim set up by the intervener, and other debts incurred 
in putting in the Wagner Steam Wells. The amount tumed over to 
èhe company by the bondholders to pay thèse claims largely exceeded 
the amount of the claims. The intervener was superintendent 
of the water company, and knew that the bondholders had provided 
the water company with the means to pay thèse claims, and took no 
Bteps to compel the offlcers of the company to pay them, but per- 
mitted the company to use the f unds for other purposes, in violation 
of its trust. IJnder thèse circumstances, the intervener, if he still 
owned the claim» would hâve no equity to ask, in effect, that the 
bondholders be required to f urnish the money to pay it a second time. 
The decree of the circuit court is af8rmed. 
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L BpKcrpio Perfosmaitcb— Défenses — Tbchkica.l Failures or Complaikant. 

One who recelves the béneflts of the substantlal performance of a con- 

tract, and retains them, after a technlcal default in the performance by 

'Rehearing denied Februarjr 8, 1890. 
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theother party, untll It Is Impossible to put the latter In the situation 
he occupled when the contraet was made, and when the default occurred, 
cannot entirely defeat a suit for spécifie performance, on the ground that 
the cplnplalnant has failed to completely perform the conti-act on hi» 
part. 

S. Bame. 

One of two rival manufacturing corporations, havlng made an asslgn- 
ment for the benefit of creditors, contracted, In conjunction with Its stock- 
holders, to sell to the other ail Its assets, Including good will, subject to 
Its debts, and to transfer ail the shares of its capital stock, with a cove- 
nant not to enter the same business for 10 years. A blU of sale and as- 
Bignments of the stock were accordingly made. About one-fourth of the 
stock was held by executors and trustées, and thelr assignments thereof 
were made without a previous order of the probate court. No objection 
was made on this ground for more than two years, during whlch the 
purchaser had ail the advantages of the légal possession of the property 
and good will of the seller, and the suppression of its compétition, The 
purchaser failed to perform its part of the contraet, and suit was brought 
for spécifie performance. Edd, that the defect in the assignment of the 
stock In question was not a complète défense to the suit, but constituted 
at most merely a ground of damages, if the stock were shown to hâve 
any value, whlch might be set ofC against the cash payments agreed to 
be made by the purchaser. 

8. Same— Dépenses. 

A contraet, of whlch spécifie performance was sought, required, on 
complainant's part, the exécution of a bill of sale and the assignment 
of corporate stock within a time specified. The papers were executed and 
delivered within that time, but on the day foUowing Its expiration the 
purchaser's attorney polnted out certain alleged defects, and suggested 
the making of further assurances. This suggestion was complied with, 
and the new papers were delivered two days later. No further objection 
to the sufRciency of the performance of the contraet by coraplainant 
was made for several months, during which défendant enjoyed ail the 
advantages of a full performance. Reld, that défendant had walved the 
objection that the instruments were not delivered in the time specified. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Léo Bassieur and B. Schnurmacher, for plaintiff in error. 
George A. Madill and Charles Nagel, for défendants in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SANBOBN, Circuit Judge. The German Savings Institution, a 
corporation, the plaintiff in error, brought an action against the De 
La Vergue Refrigerating Machine Company, a corporation, and Jolm 
C. De La Vergne, the principal stockholder of that corporation, the 
défendants in error, for that portion of the purchase price of the as- 
sets, good will, and capital stock of the Consolidated Ice Maciiine 
Company, a corporatioh, which the défendants in eiTor promised to 
pay to it by a written agreement made on April 16, 1891. The plain- 
tiff was a stockholder of the Consolidated Ice Machine Company, 
and the défendants answered that the plaintiff and his costockhold- 
ers had failed to assign the stock of that compahy as they had prom- 
ised to do in this agreement. The case was tried by the court upon 
an agreed statement of facts, and a judgment was rendered for the 
défendants. Thèse were the material facts: 

The De La Vergne Refrigerating Machine Company, hereaftercalled 
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tEe De La Vergne Company, Was a corporation of tlie state of New 
York, and the Consolidated Ice Macliine Company, hereafter called 
the Consolidated Company, vyas a corporation of the state of Illinois. 
Thèse corporations were engaged in manufacturing and selling ice- 
making machines, and were rivais in that business. On October 14, 
1800, the, Consolidated Company made a gênerai assignment for the 
benefit of its creditors. On April 16, 1891, that company and its 
stockholders, one of whom was the plaintiff, made a bill of sale and 
an agreement with the De La Vergne Company and De La Vergne 
which recites that, "whereas, . * * * the assets of the said party 
of the flrst part (the Consolidated Company), in the opinion of the 
said party of the second part (its stockholders), exceed in value the 
liabilities thereof, and consist in part of the good will of said party 
of the flrst part (which good will has been established by six years 
of successful manufacture of refrigerating and ice-making machines, 
together with an expenditure of the earnings from such manufac- 
ture); and whereas the said party of the third part (the De La 
Vergne Company) is williflg tô acquire such rights as the said parties 
of the flrst and second parts can assign in and to the said assets, 
subject to the obligations of said party of the flrst part ; ♦ ♦ * 
Now, therefore, in view of the premises, and for and in considération 
of the mutual advantages to be gained by the exécution of this con- 
tra et," the Consolidated Company and its stockholders "agrée and 
covenant to and with the parties of the third and fourth parts (the 
De La Vergne Company and De La Vergne) to bargain, sell, and 
convey, and by thèse présents do bargain, sell, and convey, unto the 
said party of the third part, ail their right, title, and interest in 
and to the assets of the said party of the flrst part, subject to the 
payment of its obligations"; the De La Vergne Company and De La 
Vergne covenanted and agreed to issue to the plaintiff in en-or the 
full-paid capital stock of the De La Vergne Company to the amount 
of $2,500 par value, to issue to its costockholders a proportionate 
amount of such stock so that ail the stockholders would receive in 
the aggregate $100,000 in such stock; the stockholders of the Con- 
solidated Company agreed to assign to De La Vergne, within 10 
days from the date of the agreement, ail the full-paid stock of the 
Consolidated Company, which was 1,000 shares, to take $100,000 in 
cash in' lieu of the $100,000 in stock of the De La Vergne Company, 
and prômised and agreed not to enter into the business of selling 
ice-making machines in the United States, except in the state of 
Montana, for 10 years; and the De La Vergne Company and De La 
Vergne agreed to issue the $100,000 of capital stock in the De La 
Vergne Company to the stockholders of the Consolidated Oompany 
within 60 days after the stock of the latter company was assigned 
to De La "Vergne. Within 10 days after the date of this agreement, 
the certïfiçate^ which rçpresented the 1,000 shares, of the stock of 
the Consolidated CQmpany, and written assignments of that stock 
executed by thg parties who held the certiflcates, were delivered to 
De La Vergue, but 125 bf tJièse shares were held by P. J. Lingen- 
felder and Léo Kassieur g(s,executors, and 90 shares were held by 
them as trustées; lindèr the will of E. Jùngenfeld, deceased, and they 
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assigned thèse shares, without an order authorizing them so to do 
from the probate court in the state of Missouri in whicli the estate 
of Jungenfeld was in the process of administration. On April 27, 
1891, four spécifie defects in the assignments of the 1,000 shares of 
stock were pointed out by counsel for De La Vergne, and the means 
of curing them were suggested. On April 29, 1891, thèse defects 
were cored by the delivery to the counsel of De La Vergne of suit- 
able instruments of further assurance of title. No objection was 
made in this letter, or at any time prior to April 10, 1893, that the 
assignments of the executors and trustées were insuflQcient because 
no order of the probate court had been obtained authorizing the 
assignment. On the other hand, the counsel for De La Vergne wrote 
on April 27, 1891, respecting 23 of thèse shares: "Thèse shares are 
transferred by the signature of P. J. Lingenfelder and Léo Eassieur, 
executors of Ed Jungenfeld, deceased, which, of course, would be 
regular." In July, 1891, the former stockholders of the Consolidated 
Company demanded the $100,000 of capital stock in the De La 
Vergne Company, but they received no response to their demand un- 
til September 12, 1891, when the counsel for De La Vergne objected 
to issuing and delivering this stock on several frivolous grounds, 
one of which was that the stock of the Consolidated Company had 
not been assigned in time, and wrote: "Pending further information 
on thèse points, I hâve still in my possession the papers which you 
hâve sent me, and sent to Mr. De La Vergne, which, of course, if my 
views as above expressed are correct, I am ready to pass over to 
whoever is legally entitled to the custody of the same, which is a 
question which I am not willing personally to décide." The right 
to the assets of the Consolidated Company, subject to its liabilities, 
and the good will of its business, which were conveyed to the De La 
Vergne Company by the Mil of sale and agreement of April 16, 1891, 
were never reconveyed; the co venant of the stockholders to refrain 
from transacting the ice-making business for 10 years was never 
released; and none of the certificates and assignments of the stock 
of that Company were ever delivered back to its former stockholders. 
It is assigned as error that upon this state of facts the judgment 
should hâve been for the plaintiff . 

One who receives the beneâts of the substantial performance of a 
contract, and retains them, after a technical default in the perform- 
ance by his adversary, until it is impossible to put the latter in the 
situation in which he was when the contract was made, and when 
the default occurred, cannot entirely defeat an action for the spéci- 
fie performance of the contract, or an action for the price named 
in the agreement, on the ground that the plaintiif has failed to 
completely perform the contract on his part. When a contract has 
been partiàlly performed, and one of the parties to it makes default, 
the other lias a choice of remédies. He may and he must rescind 
or afQrm the contract, but he cannot do both. If he would rescind 
it, he raust immediately return whatever of value he bas received 
under it, and then he may défend against an action for spécifie per- 
formance, or for the price of the property (if the; agreement was a 
oontraçt of sale), and he may recoyer back whatever he has paid or 



150. .- FEDERAL REPORTER, vol. 70. ' ' 

delivered under it. On the other hand, he may, and if lie retainr 
its beneflts he does, affirm the contract, and in that case he can main- 
tain a suit for spécifie performance against his adversary, or an 
action for damages for failure to perform, or he may, if opportunity 
offers, offset those damages against the amount he has agreed to 
pay under the contract. He cannot, however, while he retains the 
beneflts of a; Eubstantial performance, totally defeat' an action for 
the price which he has agreed to pay, or for the spécifie performance 
of the contract on his part, on the ground that the plaintiff has not 
corapleted the performance required of him by the contract. He 
cannot ,at the same time affirm the contract by retaining its beneflt» 
and rescind it by repudiating its burdens. Hunt v. Silli, 5 East, 
449; Hammond v. Buckmaster, 22 Vt. 375; Brown v. Witter, 10 
Ohio, 143; Dodsworth t. Iron Works, 13 C. C. A. 552, 557, 66 Fed. 
483; Swain t. Seamens, 9 Wall. 254, 272; Beck y. Bridgman, 40 
Ark. 382, 390; Andrews v. Hensler, 6 Wall. 254, 258; Oonner v. 
Henderson, 15 Mass. 319, 321; Teter v. Hinders, 19 Ind. 93; Howard 
V. Hayes, 47 N, Y. Super. Ct. 89, 103; Welsh v, Gossler, Id. 112; 
Underwood v. Wolf, 131 111. 425, 23 N. E. 598; Brown v. Foster, 
108 N. Y. 387, 15 N. E. 608; Vanderbilt v. Iron Works, 25 Wend. 
6(55; Lyon t. Bertram, 20 How. 149, 153-155; CMrkv. Steel Works, 
? ce. A. 600, 53 Fed. 494, 499; Voorhees v. Earl, 2 Hill, 288, 294; 
Barnett v. Stanton, 2 Ala. 181; Churchill v. Holton, 38 Minn. 519, 
88 ]Sr. W. 611; Treadwell v. Reynolds, 39 Conn. 31; 21 Am. & Eng. 
Enc. Law, 557, note 2. The reason of this principle is that the ré- 
tention of* the beneflts of substantial performance after default is 
utterly inconsistent with the position that the default has released 
the party who has received thèse bcnefits, so that he is not bound 
to perform his part of the contract. It is a silent, notice that per- 
formance will be required of the defaulter, and will be made by the 
récipient of the beneflts. The rétention of the rights or properties 
deprives the defaulting party of ail use of them, when, if they were 
reconveyed to him at once upon default, he might immediately sell 
them to another for their value, or use them himself to his own ad- 
vantage. When, therefore, one has retained such property, or the 
beneflts derived from such a contract, without any claim that de- 
fault has been made, or any notice of an intention to refuse per- 
formance, foF so long a time after the default that the defaulting 
party has been deprived of a substantial part of their value or their 
use, it is unjust and inéquitable to pejnnit the récipient of the bene- 
flts to totally defeat an action for the contract price. The just rule 
is that the contract must then stand, that an action upon the con- 
tract can- be maintained by him who has substantially performed,, 
notwithstanding' his technieal default, and that the amount of the 
recovery will be measured by the contract price, less the damages 
sustained by the défendant from the failure of the plaintiff to com- 
plète the performance on his part. This rule applies to executory 
contracts of ail kinds, — to contracts for the exchange, for the leasing, 
and for the sale of real estate (Beck v. Bridgman, Hunt v. Silk, 
Teter v. Hinders, Brown v. Witter, Swain t. Seamens, supra); to 
contracts for the manufacture and sale of machinery and goods- 
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(Hammond v. Buckmaster, Dodsworth v. Iron Works, Andrews v. 
Hensler, Howard v. Hayes, supra); and to contracts for the sale 
of Personal property (Lyon v, Bertram, Clark t. Steel Works, and 
otlier authorities cited supra). 

In Beck v. Bridscman, 40 Ark. 382, 390, Bridgman brought an 
action against Mrs. Beck to compel spécifie performance of a con- 
tract between them to exchange real and personal property. Mrs. 
Beck had taken possession of Bridgman's real estate in Illinois whicli 
was covered by the contract, and he had given her title to ail but 10 
acres of it, but he could not, and never did, procure for her the title 
to this 10 acres. She refused to convey to Bridgman her lands in 
Arkansas covered by the contract, because he had not conveyed this 
10 acres, and insisted that he could not recover on the contract be- 
cause he had not completed, and could not complète, the perform- 
ance of it on his part. The court enforced spécifie performance, and 
allowed Mrs. Beck |300 for the failure of Bridgman to convey the 
10 acres. Judge Eakin, in delivering the opinion of the suprême 
court of Arkansas, which affirmed this decree, said: "To allow her 
to hold ail she could get of the Illinois proper-ty, and give nothing 
in exchange, would be absolutely shocking." 

In Hammond v. Buckmaster, 22 Vt. 375, 379, 380, Ford had agreed 
with Buckmaster, the défendant, to manufacture wool furnished by 
him into cloth, and to deliver the cloth to him f rom time to time as 
it was manufactured. The défendant agreed to sell and consign the 
cloth, to advance to Ford one-third of the selling price as fast as 
the cloth was consigned, and to pay to him the residue of the price 
when it was collected, less the value of the wool. Some cloth had 
been delivered to the défendant, and had been sold and consigned 
by him. Hammond, the assignée of Ford, sued him for the ad- 
vances he had promised to make on thèse consignments, and alléged 
performance on the part of Ford. The défense was that Ford had 
not performed his part of the contract, but had converted some of 
the cloth made from the wool of the défendant to his own use. The 
trial court charged the jury that, if this was true, it was a good 
défense to the action. The suprême court of Vermont said: 

"If the charge of the court can be sustained, It must be upon the grouniî 
that a breach of the contract on the part of Ford gave to the défendant ii 
right to repudiate it. But It could not bave that effect The gênerai nile of 
law is that a contract cannot be resclnded by one party for the default of 
the other, unless both parties can be placed in statu quo, as before the con- 
tract. In the présent case the contract had been in part executed, and each 
party had received a partial beneflt from the contract, and the parties couUl 
not be placed in statu quo. The agreement in this case must stand, and the 
défendant must perform his part of it; and, if there bas been a breach of the 
contract by i'^é other party, he must seek a compensation In damages of 
8uch party by a cross action." 

In Hunt v. Silk, 5 East, 449, Silk agreed to make certain altéra- 
tions in a dwelling house, and to exécute a lease to Hunt within 10 
days. Thereupon Hunt paid Silk £10, and took and retained posses- 
sion of the house for 12 days. Silk failed to make the altérations 
within the 10 days, and in 12 days Hunt surrendered possession, 
and sned for his £10. Lord EUenborough said: 
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"ù^oyf, where a contraet Is to be resclnded at ail, It nrast be rescinded in 
. totp, aad the parties put in statu quo. • ♦ • If the plaintifÇ might occupy 
tiie preÈQisès two days beyoïtd the time when tbe repairs were to liave been 
done and the lease executed, and yet rescind the contraet, why might he not 
reseind it after a twelvemonth on the same account This objection cannot 
be gotten rld of ; the parties cannot be put in statu quo." 

Thèse expressions in this opinion^ and the décision that Hunt 
could not recover in that case, were quoted with approval by the 
suprême court in Lyon v. Bertram, 20 How. 149, 153, 154. 

Perhaps thèse cases suflQciently illustrate the rule we hâve been 
considering, and, in our opinion, the case at bar falls far vi'itliin it, 
and must be governed by it. Conceding that the 215 shares of the 
capital stock of the Consolidated Company which were held by Lin- 
genfelder and Eassieur as executors or trustées were never legally 
assigned to De La Vergne, because the assignments made and de- 
livered on April 26, 1891, were not authorized by any order of the 
probate court, the facts remain that the Consolidated Company and 
its stockholders substantially performed their part of this contraet, 
and that the défendants received and retained ail the beneflts of 
their performance. The rights and benefits which the défendants 
were to receive from this contraet were the right of the Consolidated 
Company to its assets, subject to the payment of its debts, the 
good will of its business, which had been established for six years, 
the suppression of the compétition of that company and of its stock- 
holders, and the légal control of the suppressed corporation. The 
considération the défendants were to pay for thèse interests was 
$100,000 in stock or in money. They received, retained, and had 
the benefit of ail thèse rights and interests, and now refuse to pay 
the agreed price, because the stockholders of the Consolidated Com- 
pany f ailed to completely perform their contraet in that they did 
not legally assign to De La Vergne, who received assignments of 
more than three-fourths of its stock, less than one-fourth of the stock 
of a corporation that had conveyed away ail of its assets and the 
good will of its business. There is nothing in this record to show 
that this small minority of the stock was of any value. If it was, 
the défendants may undoubtedly show that fact under proper plead- 
ings, and offset the damage they bave sustained by the failure to 
assign it against the $100,000 they promised to pay for the substan- 
tial beneflts of this contraet. But this is the limit of their défense, 
and the burden is upon them to establish it. There is no évidence 
in this record that it bas any substantial merit, and it is exceedingly 
difficult to see how the failure to assign this small minority of the 
stock could hâve resulted in any damage to them whatever. How- 
ever that may be, they did receive and rètain the right of the cor- 
poration to its assets subject to its debts, the good will of its busi- 
ness, the suppression of the compétition of the corporation and its 
stockholders, and, by the valid assignment of more than three-fourths 
of its Stock, the légal control of the corporation. Thèse would seem 
to be ail the beneflts, and they were certainly ail the substantial 
teneflts, they coald hâve received from the complète and technical 
performance of the contraet. After the conveyance and covenant of 
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April 16, 1891, was executed and delivered, the corporation was 
nothing but an empty shell. Ail its valuable rights and property 
had been vested in tbe De La Vergne Company, and the légal control 
of the shell itself was given to De La Vergne by the valid assign- 
ment of a majority of the stock of the corporation. Thèse défend- 
ants cannot retain thèse beneâts, and thus make $100,000 for them- 
selves, and throw a loss of |100,000 on the stockholders of this cor- 
poration, because they technically failed to perform their contract 
in the slight and immaterial particnlar that they did not legally 
assign a small minority of this stock. 

In the statement in this opinion that the défendants received and 
retained ail the substantial benefits of this contract, we hâve not 
oyerlooked the contention of counsel for the défendants that the let- 
ter of their counsel on September 12, 1891, constituted an offer to re- 
turn the certificates and assignments of the stock, and should, in 
law, hâve the effect of their redelivery. That letter was, in sub- 
stance, a refusai to pay the purchase price for frivolous reasops, 
one of which was that the assignments were not made in time, be- 
cause, although they were delivered before April 27, 1891, some pow- 
ers of attorney and instruments of further assurance of title were, at 
the suggestion of the counsel for De La Vergne, forwarded to him 
two days later, and a statement that, if his views were correct, he 
was ready to pass over the papers which he and De La Vergne had 
received to whomsoever was legally entitled to the custody of the 
same, which, he wrote, was a question he was unwilling to décide. 
It is not easy to see how this letter was an offer to return anything. 
It was an offer to deliver papers to some one on condition that his 
views were correct ; but his views were not correct. The stipulation 
in the contract for a delivery of the assignments within 10 days 
f rom its date was for the benefit of the défendants, and when their 
counsel, after the expiration of the 10 days, and after the assign- 
ments were delivered, pointed out certain objections to them, and 
suggested that thèse objections should be remedied by instruments 
of further assurance, and the stockholders of the Consolidated Com- 
pany complied with his suggestion, and forwarded thèse instruments 
within two days, and no further objection was made to the sufflcien- 
cy of their performance of the contract until September 12, 1891, 
that was a waiver of the objection that thèse instruments were not 
delivered in time, if, indeed, it was not a waiver of every objection 
to them. Raymond v. Water Co., 4 C. C. A. 89, 53 Fed. 883; Wiï- 
coxson V. Stitt (Cal.) 4 Pac. 629; Smith v. Mohn (Cal.) 25 Pac. 690; 
Kelly V. Berry, 39 Wis. 669, 672; Smith v. Pettee, 70 N. Y. 13, 17; 
Morgan v. Herrick, 21 111. 481; Irvin v. Gregory, 13 Cray, 215; 
Knox V. Schoenthal (Sup.) 13 N. Y. Supp. 7, 8. Moreover, an offer 
to deliver thèse papers to the unknown person who was legally en- 
titled to them was not an offer to deliver them to the stockholders 
of the Consolidated Company. The person entitled to them was De 
La Vergne. Further, an offer to return them on September 12, 1891, 
if suffi dent in form, would hâve been an idle ceremony. The défend- 
ants had undoubtedly then derived ail the benefits of a performance 
of the contract by the Consolidated Company and its stockholders 



154 «" : FEDERAL BE^OBïER, Vol. 70. 

that they c6uld ever defive. 'ïhey'still held the right to its assets,' 
subject to its debts, the good will of its business, and the covenant 
of its stockholders -which suppressed its compétition. ÎJo doubt they 
had secured its customers, and destroyed ail possible compétition. 
The retum to the stockholders of the control over the empty shell 
of thèircorporation would haVe been a useless act. A merchant can- 
not, by ofEering to return the empty box, successfully défend an ac- 
tion for thépurchâse price of a box Of goods, on the ground that the 
box was détective, when he has received and sold the goods. The 
purchaser of a note and a mortgage securing it cannot, by offering^ 
to rfeàssign the mortgage, after he has collected and surrendered the 
note, successfully défend an action for the purchase price, on the 
ground that the assignment of the mortgage to him was defectiTe. 
And the défendants could not, after receiving and retaining for three 
months the right of this corporation to its assets, subject to its debts, 
and the gOod will of its business, and, after destroying its compéti- 
tion, by offering to return the control of the corporation shorn of its 
property and rights, defeat the action for the price they agreed to 
pay bécause they had not received légal àssignments of a minority 
of its stock. 

The contention that this action for the spécifie performance of this 
oontract cannot be maintained, under the décisions in Norrington v. 
Wright, 115 U. S. 188, 6 Sup. Ot. 12; Hoare v. Eennie, 5 Hurl. & N. 
19; Bowes V. Shand, 2 App. Cas. 455; Honck v. MuUer, 7 Q. B. Div. 
92 ; Eeuter v. Sala, 4 0. P. Div. 239 ; and like cases, — until the plain- 
tiff proves a complète and techhical performance of the con tract on 
the part of the Consolidated Company and its stockholders, has not 
escaped considération. The distinction between those cases and the 
case at bar is that the défendants in the former had not received 
and retained anything under the contracts for which they had not 
paid the contract price, while the défendants in this case hâve re- 
ceived and retained ail the beneâts of a substantial performance of 
the contract, and hâve paid nothing. Those were actions for the pur- 
chase price of goods, no part of which had been accepted and used 
by the défendants without paying therefor. This is an action for the 
purchase price of property and rights which the défendants hâve re- 
ceived and enjoyed the beneûts of. The distinction is clearly pointed 
(lut by the circuit court of appeals of the Third circuit in Clark v. 
Steel Works, 3 C. C. A. 600, 53 Fed. 494, 498, where that court justly 
cemarks : 

"If the défendants In Norrington v. Wright had retained and used the rail- 
road ii'on delivered to them after they had discovered the seller's failure to 
ship the stipuiated quantities in February and March, they would not hâve 
been justiâed in rescindlng their contract." 

This distinction is noted by Mr. Justice Gray în the opinion in' 
JS^orrington v. Wright, where he says: 

"This case whoUy dlfCers from that of Lyon v. Bertram, 20 How. 149, in 
which the buyer of a spécifie lot of goods accepted and used part of them 
with full means of previously ascertaining whether they conformed to the 
contract." 



NORTHWESTERN MUT. L. INS. CO. f. COÏTON EX. REAL ESTATE CO. 155 

The case at bar is not ruled by Norrington v. Wright and like 
cases, but falls within the princip'ie announced at the opening of this 
opinion, and is govemed by Lyon v. Bertram and other cases cited 
in support of it. 

If it is said that the défendants were not aware that the assign- 
ments made by the executors and trustées were not authorized by 
orders of the probate court, and hence that they were excused f rom 
rejecting them and returning the property which they had received, 
the answer is that it was as easy for them to ascertain that fact iti 
May and June of 1891, when thèse parties could hâve been pîaced 
in statu quo, as it was on April 10, 1893, after they had derived a!I 
the beneflts of the contract, when they first raised the point by 
their answer in this case. Moreover, the rule caiveat emptor gov- 
emed them. They knew the law. They had notice of ail the facts 
that the diligent inquiry of a reasonably prudent man would hâve 
discovered, and they had reserved to themselves by the contract 60 
days after the assignments were delivered to examine them and dé- 
cide upon their suiBciency before they were required to pay. The 
fact that the assignments were executed by executors and trustées 
was notice sufflcient to cast upon them the duty to investigate the 
authority of thèse ofiScers, to object to it if insufftcient, and to retum 
the property they had received within the 60 days provided by the 
contract, or to forever after hold their peace. They could not law- 
fully refuse to investigate this question until they had appropriated 
to themselves ail the beneflts of the contract, and made it impossible 
for them to restore the Consolidated (Company to its original situa- 
tion, and then for the flrst time make the investigation, and repudi- 
ate their obligations under the contract. 

The judgment below must be reversed, and the cause remanded, 
with directions to grant a new trial, and it is so ordered. 



NORTHWESTERN MUT. LIFE INS. CO. v. COTTON EXCHANGE REAL- 

ESTATE CO. et al. 

(Circuit Court, E. D. Missouri, - . D. October 21, 1895.) 

No. 3,509. 

1. ConPOKATTONS— Stock Subscbiptions — iAtment in Real Estatb. 

A purchaser of stock in a Missouri business corporation may pay tliere- 
for In real estate, subject always to the scrutiny of the courts into its 
honesty, as to the valuatlon plaçed on the real estate. If this valuation 
be flxed in good faith, although It should subsequently transpire to hâve 
been greatly excessive, the courts will not disturb the arrangement. 

■3. SaMBt-OveK VALUATION. 

To authorize the interférence of the court on the inround of such over- 
valuàtion, it must be made to appear that it was willfully doue, or so 
grossly excessive as to impeach its Integrity. 

3. BaME— ESTOPPBL. 

Although such real estate talien in exchange for such stock may hâve 
been so f raudulently overvalued, yet if a creditor of a corporation, at the 
time he gives the crédit, knows of the valuation placed by the parties 
on the real 'estate, and the circumstances attendlng tb<( transfer, he will, 
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in case of the Insolyency of the corporation, be estopped f rom maintain- 
ing an action against such stockholders for the excess, of such valuation. 

4.' ^AMB — InSOLVENOY — PrEPERBNCB OF DlBBCTORS. ; 

lii case of the known Insolvency of à business corporation, when it can- 
not proceed further In carrying ont the objects of its création to do busi- 
ness as a corporation, its managing board of directors Ought not to be 
permitted to take advantage of their position as quasi public servants 
to appropriate to themselves the remaining assets of the corporation lu 
satisfaction of unsecured debts in their fa vor, to the exclusion of ail other 
gênerai creditors. 
(Syllabus by the Court) 

Bill by the Northwestern Mutual Life Insurance Company against 
the Cotton Exchange Eeal-Estate Company and the directors and 
stockholders therein. - 

Between 1875 and 1878, William L. Black, one of the respondents,— a cot- 
ton commission merchant and gênerai sppculator, — concelved the pro.iect of 
ereçting a large building in a part of the clty of St Louis which, prior to 
aboùt 1875, was the business center of the city; but the tendénçy of trade 
and comûierce to other parts of the city had greatly de^reciated real estate 
in the given locality. Hls scheme was to bring back this trade and business to 
its ôld anchorage. Accordingly he bought a site for the proposed building, at a 
cost of about $25,000. Shortly afterwards he failed in business, and, unable to 
carry ont bis scheme he induced the respondents William T. Wilkins and Léon- 
ard Mathews to come Into the undertaking; and with him they organlzed a 
business corporation, under the state laws, known as the St. Louis Cotton Bx- 
changÇf Building Company, deslgnated hereafter the "Building Company," 
with a capital, stock of $50,000, divided into shares of $100 each, and about 
equàlly distrlbuted among sald parties. Thereupon Black transferred to this 
corporation said building site for the nominal considération of $40,000,— 
$10,000 In cash, and $30,000 in the bonds of the company. In order to cover 
said bonds, and raise $20,000 to lift incumbranees on said property, and aid 
in the érection of said building, in March, 1881, the company issued $50,000 
in bonds secured by deed of trust on said property. The évidence shows 
that said Black, as further inducement to sald Wilkins and Mathews to enter 
into said undertaking, turned over to each of them $10,000 of said bonds. He 
had also succeeded, while working up his scheme, in obtaining, by way of 
bonuses from persons owning real estate in that locality, subscriptions 
amountlng to $40,000, which were turned over to the corporation. After the 
company had proceeded in the érection of said building to a point where 
only about $8,000 or $9,000 were required to complète It, the stockholders and 
directors, who were one and the same, conceived the project of organizlng 
another corporation, with a capital stock of $125,000, with like purposes of 
the flrst, and transferrlng to the new company the property and good will of 
the old company. This charter was obtained about March 30, 1882, under 
the corporate name of the Cotton Exchange Real-Estate Company. The 
capital stock of $125,000 was divided into 1,250 shares, of $100 each, one-half 
of which was certified by the stockholders to hâve been paid in cash. But 
the matter was arrangea substantially as foUows: The real estate and build- 
ing were valued in the transfer at $200,000, of which $125,000 was called 
cash, and the remaining $75,000 was paid in bonds of the new compauy, 
which were divided among the three stockholders. The $125,000 so-called 
cash payment Was thus paid by the transfer of the real estate. William L. 
Black, before the consummation of this reorganization scheme into a new 
company, failed In business, and to llquittàte his indebtedness to the other 
respondent, A. 6. Black, his brother, residlng in the city of New York, ail of 
his stock in the old company was transferred to A. G. Black, except one 
share, which was retained by William L. Black to enable him, as a résident 
of the State, to act as director of the corporation in the place of A. G. Black. 
When the stock was Issued in the new concern, and the $75,000 bonds were 
issued, the same was issued and held in the name of the other respondent, 
Silas B. Jones, in trust for the benefit of said A. G. Black; the said William 
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L. Black continulng to hold a share of stock in the new Company to enable 
him to act as director, but which in fact belonged to A. G. Black. Tlie $75,- 
000 of bonds aforesaid were sold to tbe complainant, a nontesident corpora- 
tion. In 1887 the real-estate company defaulted in ttie payment of interest 
on said bonds; and in April, 1888, the deed of trust given by the company 
on sald building to secure their payment was foreclosed, and at the sale 
thereunder the complainant became the purchaser, at the price of $50,000, 
leaving at that time âbout $30,000 of the debt unsatisfied. The plaintiff ob- 
tained judgment against the corporation for the balance of said debt, amount- 
ing at the date of rendition to about $35,000. Af ter retum of nuUa bona on 
the exécution issued thereon, the complainant brought this suit to recover 
from the stockholders the amount of said judgment. The bill counts upon 
two principal grounds of recovery: First, that the défendant stockholders 
had not fully paid up the amount of their stock subscribed; and, second, 
that the défendant directors and stockholders, after they knew the corpora- 
tion was Insolvent, appropriated its remaining assets to the payment of un- 
secured debts claimed by them against the corporation, thereby preferring 
themselves, as creditors, to the exclusion of aU other creditors of the corpo- 
ration. 

Lee & McKeighan, for complainant. 

Pollard & Werner and Silas B. Jones, for défendants. 

PHILIPS, District Judge (after stating the facts). Three prin- 
cipal questions arise on this record: Was the real estate trans- 
feiTcd by the directors of the old Exchange Building Coi-poration 
to the Cotton Exchange Real-Estate Company overvalued to a ma- 
terial extent; and, if so, was it so done knowingly? (2) If the 
property was so overvalued, did the complainant, purchaser of the 
bonds in question, at the time of purchase, hâve such information 
of the valuation placed by the directors on the property, and thereby 
take the bonds under circumstances to create an estoppel in favor 
of respondents? (3) Did the directors apply to their own use, by 
way of préférence, assets of tïie corporation, after knowledge of its 
insolvency and inability to proceed further in exécution of the pur- 
poses of its création? 

1. It is not essential, in view of the conclusions reached by the 
court on the second proposition, to enter into any extended discus- 
sion of the facts bearing on the flrst, further than to say that I 
should feel some embarrassment in answering the question as to 
whether, under ail the facts and circumstances attending the trans- 
fer by the directors from themselves to themselves of the property 
in question, they did not greatly overvalue it, to such an extent as 
to make its fairness serionsly questionable. The law seems to be 
w^ell settled, in this jurisdiction, that a purchaser of stock in a cor- 
poration may make payment therefor in other property than money. 
It exacts, however, the qualification of : good, faith on the part of the 
contracting parties. It does not admit of any déception or évasion 
în this method of payment. Good faith and honesty of purpose 
are the tests. If the real estate transferred for the stock in the 
new corporation was honestly believed by the parties to the transac- 
tion to be équivalent in value to the face of the stock issued, a cred- 
îtor of the corporation may not assail the transaction, although it 
should subsequently transpire that the property in fact was over- 
valued. Foster T. Eefining Co., 118 Mo. 238, 24 S. W. 63; Coit v. 
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Amalgamating Co., IIÔ U. S. 343, 7 Sup. Ct. 231; Burke t. gmith, 16 
Wall. 390; Bank v. Alden, 129 U. S. 372, 9 Sup. Ct. 332; Nortli- 
westem Mut. Life Ins. Co. v. Cotton Exchange Real-Estate Co. (de- 
murrer in this case) 46 Fed. 22. 

2. Waiving this branch of the case, the complainant is confronted 
with the serious fact that, when it became the purchaser of the 
bonds, it was advised of the valuation placed on the property by the 
directors, and was in possession of other important facts, which, 
if pursued, would hâve led to full kqowledge of the method pursued 
by the directors in the said transfer, the ûxing of the valuation, 
and the manner of payment of the cash subscription. 

"It Is a settled rule that a person ■who deals with a corporation must, at his 
péril, take notice of Its charter, or articles of association. The rule does not 
rest upon the ground that a charter or gênerai corporation law Is a public 
statute, of whlch ail persons are deeined to hâve notice. It Is a rule based 
upon no technlcal doctrine, but upon the necessity of the case. It applies to 
foreign corporations as well as domestic corporations, and to corporations 
chartered by private acts of the législature as well as to those whose charters 
are part of the gênerai law." 2 Mor. Priv. Corp. (2d Ed.) 8 591. 

Printed conspicuously on the back of the bonds purchased by the 
complainant are the following recitations: 

"That whereas, the sald Cotton Exchange Real-Estate Company is a cor- 
poration duly incorporated under the law s of the state of Missouri for the 
purpose, among other things, of purchasing from the St. Louis Cotton Ex- 
change Building Company the property hereinafter described, with full 
power in the sald Cotton Exchange Real-Estate Company to do any and ail 
acts proper and con veulent for making said purchase; and whereas, at a 
meeting of the stockholders of said Cotton Exchange Real-Estate Company 
lield at Its office. In the said clty of St. Louis, on the lOth day of April, A. D. 
1882, at which ail the stockholders of said Cotton Exchange Real-Estate Com- 
pany wére présent, and signed a written consent thereto on the record of 
said meeting; and whereas, at a meeting of the board of directors of said 
Cotton Exchange Real-Estate Company, at which ail the directors were prés- 
ent, held at the same time and place, it was unanimously resolved, as well 
by the sald meeting of stockholders as by the sald meeting of the board of 
directors, that said Cotton Exchange' Real-Estate Company would purchase 
the property hereinafter described, from the St. Louis Cotton Exchange 
Building Company, for the sum of two hundred thousand dollars, to be paid 
as follows: One hundred and twenty-flve thousand dollars in cash, and the 
balance— seyenty-flve thousand dollars— in bonds payable to bearer, and to be 
executed by the said Cotton Exchange Real-Estate Company." 

By said recitations the purchaser was advised that the new cor- 
poration was organized, inter alia, for the very purpose of purchas- 
ing from the building company the real estate in question; also, 
that the two concerns had placed upon their minute books and rec- 
ords the transaction, and that the valuation placed on this property 
by thèse directors, trading with themselves, was f200,000. True 
it is that the bond recites that $125,000 of this sum was to be paid 
in cash, and the balance — $75,000 — was to be paid for by the issue 
of the bonds in question. The essential fact, however, remains, — 
that the purchaser of the bonds was notified in advance that the 
valuation placed upon this real estate, in the transfer, was $200,000. 
While it may be conceded that the recitation that the new company 
was payihg $125,000 in cash to the old company was calculated to 
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augment the Talue of the realty to an innocent purchaser, yet it is 
hardly conceivable that the complainant should not bave reason- 
ably understood that it would hâve beea but an idle ceremony for 
the new company to pay over to the old the sum of $125,000 in 
money, 'when this money, or its représentative, was in fact ail the 
while, by whatever name called or by whatever formula gone 
through, necessarily in the same hands of the same stockholders and 
the saraae managing oflficers. Knowing, then, as the purchaser did, 
that thèse managing offlcers and interested stockholders estimated 
the real estate at $200,000, in the transaction, it cannot claim that 
there was any concealment or misrepresentation in respect to the 
valuation. Being fully; advised thereof, it was put upon inquiry, 
with a wide fleld for its pursuit. More than this, the évidence 
shows that, not relying altogether upon matters apparent of record, 
nor upon any représentations in pais, the complainant, before com- 
pleting the purchase of the bonds, sent from its principal office, at 
Milwaukee, Wis., its own trusted agent and vice président, Matthew 
Keenan, to make personal examination of the property, and who 
presumably made report thereon of his own estimate. And it is 
a signiflcant fact that the complainant has not seen fit to take the 
déposition of this important witness touching this issue, although 
stress was laid upon his visit and inspection, by the défendants, in 
taking dépositions on their behalf. Mr. Dwight Durkee, who was 
quite familiar with this property, and the fact that it was trans- 
ferred from the old to the new company, and who had an office with 
one of the défendant stockholders and active participants in the 
transaction in question, and who acted for the complainant some- 
what in the capacity of a solicitor, in making the purchase of the 
bonds, and who acteii for the purchaser, as one of the appraisers of 
the property, prior to the purchase of the bonds, placed a valuation 
on the property of |150,000. While it cannot be said, as matter of 
law, that Mr. Durkee sustained such relation to the complainant 
that his knowledge is imputable to it, his relation to the transaction 
may nevertheless be regarded as a link in the chain of circum- 
stances to show two important facts: (1) That the complainant 
knew before it took the bonds what valuation the directors had 
placed on the real estate; and (2) that the company did not wholly 
rely upon the fairness of the valuation flxed by the interested par- 
ties, but upon information derived through its own représentative, 
and other sources. It may, therefore, well be said that the com- 
plainant not only bought with its eyes open, as to the price agreed 
upon by the directors, but assented thereto after indépendant in- 
vestigation. This being the state of facts, the law is that notwith- 
standing any overvaluation of the property taken in payment of 
stock, and notwithstanding any guilty knowledge thereof the parties 
to the contract may hâve had, a court of equity will not aid the 
complainant to escape the resuit of its own neglect or overconfi- 
dence. Coit v. Amalgamating Co., supra; Bank v. Alden, supra; 
Phelan v. Hazard, 5 Dill, 45, Fed. Cas. No. 11,068; opinion of 
Thayer, J., on demurrer in this case. 
3. The remaining question to be determined is, should the défend- 
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anta be held to account for certain moneys claimed to hâve been ap- 
plied by them, as directors, to the payment of debts in their favor 
against the corporation? We are met at the very threshold of this 
branch'of the case with the contention that, no matter whatthe facts 
are rëspecting thèse payments, it is, as matter of law, indtfiferent 
whether or not the corporation, at the time of thèse payments by the 
directors to themselves, was insolvent, and known to them to be 
incapable of longer "acting up to the end of its design," às required 
by law. Counsel for défendante broadly proclaim that untila pri- 
vate corporation is either placed in the hands of a receiver, or the 
statutory steps are taken for winding up its affairs on declared dis- 
solution; its directors may apply its assets to the satisfaction of any 
and ail unsecured daims held by themselves against it, to the ex- 
clusion of ail other gênerai creditors. The only authority claimed 
to support this extrême doctrine is the suprême court of the state of 
Missouri. It is claimed that it bas recently decided that, so long 
as the corporation has physical control of its property, it may, if 
the debt be honest, prefer onë creditor to another, although that 
créditer be a director. I havé hot access to this décision, if made. 
If that court has so broadly ruled, it stands solitary and alone against 
the courts of this country. And, with ail due respect, I assert that 
such a doctrine, if carried to its logical and practical end, would 
lead to an open sea of piriacy. It would strip such corporate oflficers 
entirely of their trust relation, and put the public dealing with the 
corporation at their mercy. It would be an advance step in the 
abuse of power by business corporations, and would tend to remove 
the restraining hand of the state and the courts, which hitherto has 
been supposed to hold thèse corporations to the responsibilities of 
publie servants, deriving their life from the sovereign grant of the 
state, clothing them with something more than the power to do 
business without the individual responsibility which attaches to a 
citizen engaged in trade and commerce. The conservative and 
preservative tendency of the courts in later days has been to establish 
and maintain the doctrine that thèse corporations, being the créa- 
tures of the state, clothed with peculiar powers, privilèges, and 
exemptions, owe such duty to the public as of right should impress 
their managing officers with the high trust not to take to themselves 
spécial advantages, to the exclusion of those dealing with them upon 
the faith of their being impartial représentatives, not only of the 
incorporators and stockholders, but of the public generally. And in 
my humble judgment it will be a sorry day for the public welfare 
when this wholesome doctrine shall be stricken down by the hand of 
the courts. Mr. Justice Harlan, in Manufacturing Oo. v. Hutchin- 
sôn, 11 G. G. A. 320, 63 Fed. 496-503, has so satisfaçtorily presented 
the views I bave long entertained on this question that it meets the 
case in hand to make therefrom the following extènsive quotation: 

"As between an Individual and those witti wliom he transacts business, 
there is no relation of trust or confidence, in respect to liis property, that 
affects his absolute right to dispose of it as to him seems fit. He is not bound 
to dévote his property to any particular uses, or to the dlseharge of any par- 
ticular debts. But his entlre estate, so far as It is not burdened by bimself 
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with liens, or exempted by law from exécution, mây be reacUed by appro- 
priate proceedings, and subjected to sale in satisfaction i oî his debts. If hia 
property is insufiScient at tbe titne of his insolvency to discharge ail his lia- 
bilities, unpaid creditors may abide their time, and, until their élaîms are 
barred by limitation, look to any property thereaf ter acqulred by him. In 
short, every one contracts with an indlvidual upon the basis of his absolute 
dominion over his property, except as Its disposition when he becomes in- 
solvent, or contemplâtes insolvency, may be restrlcted, as in many jurisdic- 
tlons it is restrlcted, by express statute. But the situation is wholly différent 
In the case of a private corporation,, -whoge property, in thè hands of its di- 
rectors or managing agents, is, by the law of its being, devôted to the spécial 
objects for which it was created. Because It is so devoted, those who take it 
with notice that it is being applied to purposes f oreign to the objects for which 
the corporation was established, may be compelled, at the instance of proper 
parties, to surrender or to account for its proceeds. Russell v. Waterworks 
Co., L. R. 20 Eq. 474, 479; Studdert v. Grosvenor, 33 Ch. Div. 528, 539, 540. Up- 
on like grounds, equity will enjoln the managing agents of a corporation from 
using its funds for objects not germane to its authorized business; and as. In 
the absence of a statute prescrlbing a contrary rule, creditors of a private 
corporation cannot look for their security to the privante estate, either of the 
corporators or of those who manage its pr6perty, ' the only resource of 
creditors, when a corporation is dissolved, or bécomes insolvent, and ceases 
to prosecute its business, is the property in the hands of its managing of- 
flcers. The law, in effect, says to ail who deal with private corporations that 
they must look to this property as the only security for the f ulflllment of its 
obligations; and, if the law gives this assurance to creditors of a corporation, 
those who are authorized to represent it in its dealings with the public, who 
control and manage its property, and upon whose fldelity and integrity the 
public, as well as creditors, rely, ought not to be permitted, when the cor- 
poration becomes insolvent and abandons the objects for which it was cre- 
ated, to appropriate to themselves, as creditors, any more of the common 
fund in their hands than is ratably their share. If, upon becoming Insolvent, 
a corporation should invoke the ald of a court of equity for the distribution 
of its assets, creditors would be paid pari passu in ratable proportions. 
Those, therefore, who hold flduciary relations to creditors, ought not to be 
allowed, by any form of proeeeding, or by their own act, after the corpora- 
tion is practically extinct, to appropriate its property for their spécial beneflt, 
to the injury of those who, upon every principle of justice, hâve equal rights 
with themselves." 

A Sound public policy, in my judgment, demands that when a busi- 
ness corporation has reached a point in its afEairs when its directors 
linow that it cannot pay its debts, and, for the lack of sustenance, 
cannot longer do business, or cannot "act up to the design of its 
création," it is then, to ail intents and purposes, insolvent. In such 
conjuncture its directors ought not to be permitted to take advantage 
of their position as managing ofiScers to appropriate its remaining 
assets to the payment of their unsecured debts, to the exclusion of 
other unsecured creditors. Until overruled in this judgment, I shall 
continue to so administer the law. 

A brief review of the history of this corporation is important, to 
understand fully the conclusion reached on this branch of the case. 
At the time the conception took possession of the spéculative mind of 
Mr. Black to build this real-estate excbange, real estate in that 
locality, in conséquence of the trend of trade and commerce to other 
portions of the city, had greatly depreciated in value, perhaps to the 
extent of 50 per cent, from what it was a few years previous. 
Black's conception was, by taking adyantage of the excitement over 
v.70F.no.2— 11 
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building up an extensive cotton trade in the city, to interest mer- 
chants and other business men in an effort to concentrate this busi- 
ness in an exchange building, as its tendency would be, not only to 
impart greater value to such building property, but to enhanee the 
value of other real estata in the immédiate loçality, by making this 
building a centripetal force to draw hither departed business. Pos- 
sessed, like most of his kind, with the gift of "fair presentment," he 
succeèded in imparting something of his own enthusiasm to other 
business men. He bought the real estate at a low figure, and suc- 
ceèded in inducing other property owners in the loçality to subscribe 
a bonus of |40,000 towards the érection of the building. Among 
those thus most drawn into the enterprise were the other défendants, 
Mathews and Wilkins, to whom he transferred $20,000 of said bonus 
or first bonds, by way of inducement, reserving to himself the re- 
mainder thereof. When the building had reached a point towards 
its conlpletion where only about eight or nine thousand dollars were 
requirêd to complète it, it was ascertained, according to their claim, 
that the cost and value of the building and grounds had greatly 
exceeded the capital stock of the company; the net cost, after 
deducting said bonus, being about |S8,000. Instead olpursuing the 
customary, statutory method, of çalling the stockholders together to 
vote an increase of stock to cover this claimed value of corporate 
property, they resorted to the scheme of organizing a new corpora- 
tion, clothed with like powers to that of the existing corporation, 
with the purpose, expressed on the face of the charter, of buying out 
the property of the first corporation. Exactly why this device was 
resorted to, consistently with sound, honest, business purposes, is not 
quite apparent. Had they voted to increase the capital stock to 
$125,000, from |50,000, and paid up that stock, it would hâve been 
jso much assets in the hands of the corporation, as a trust fund for 
its successful opération and for the beneflt of creditors. But, as 
ehown by the resuit, they went through the semblance of a cash pay- 
ment of $125,000 to the old corporation, while in f act they turned over 
to the new company the property on the valuation of |200,000, 
whereby they paid oiE the so-called cash payment of $125,000, and 
received in addition thereto, for the beneflt of the individual stock- 
holders, the $75,000 in bonds. It is no satisfactory answer to this 
transaction to say, as counsel do in argument, that the stockholders 
had the right, under the statute of the state, to organize another com- 
pany. A person's statutory right to do an act, and his underlying 
motive in exercising the privilège, are quite two différent things, in 
the eye of a chancellor, in searching out the real inspiration and 
purpose of the act. A pretty clear insight is furnished into the 
underlying motive in resorting to the organization of a new company, 
in one of the letters written by the then counsel for thèse concerns to 
Mr. Black, who was at the time residing in the city of New York, as 
follows: 

"As aiready explained in a former lettèr- the following Is about the plan 
agreed on: The stockholders In the new company will pay up in full, whieh 
wlU glve the new company one hundred and twenty-five thousand dollars 
in cash. Then the new company proposes to buy from the old company the 
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Cotton Exchange Building for $200,000.00.— $125,000.00 cash, and the balance 
($75,000.00) In bonds. The old company will then hâve $200,000.00 in cash 
and bonds, which It proposes to dispose of at once to its stockholders. Of 
course, the cash wlU go to relmburse the stockholders for the cash they paid 
for stock In the new company, and, as Messrs. Mathews and Wilkins are car- 
rying me, I would use my part of the cash to repay them the money loaned 
me to pay up my stock. You will be entitled to $25,000.00 of the bonds, 
which will be your private property, which I will hold subject to your order, 
and wlU also transfer you your pro rata of the stock of the new company. 
No doubt, you and Messrs. Mathews and Wilkins will cohfer as to how you 
wlll dispose of your bonds,— whether in the lump, or each party on his sep- 
arate account. It wlll, no doubt, be advlsable to dispose of them in a lump, 
but there is time enough to consider thls." 

The completion of the building was celebrated with the customary 
"blow-out," in speeches, wine, and terrapin. The building was large 
and showy. It was divided into many rooms, suitable for offices. 
High rental valuations were placed on paper, big with expectation. 
It may be but just to the défendants to say that under the éloquence 
of that occasion, and the high hopes inspired by the banquet and the 
rental figures, they became pregnant with expectation of large 
rentals to accrue, sufflcient to meet the interest on thèse bonds, and 
to hâve a fair margin. But from the very outset there was no real- 
ization of thèse expectations. The évidence shows that perhaps at 
no time was more than one-third of the rooms of this building rented. 
Year after year the income from the building decreased, until its 
income was inadéquate to pay the interest on the bonds and to defray 
its incidental expenses. So that, in order to keep up "appearances," 
the défendants Mathews and Wilkins and A. G. Black had to f urnish, 
through the business houses of which they were members, from time 
to time, moneys sufflcient to meet this deflciency. It is to be con- 
ceded to the défendants that if this money thus furnished by them 
were advanced for the purpose of keeping the building "a going con- 
cern," and with honest expectation that by such advancements they 
would préserve its business life, and reach ultimate success in its 
affairs, a court of equity would recognize such debts as highlj 
meritorious, so as to justify the directors in reimbursing themselvea 
out of the assets of the concern while it was going. But it is incon- 
ceivable to my mind, in view of the évidence, as a whole, bearing 
upon this issue, how business men of ordinary judgment and capacity 
could at any time, after the year 1885, hâve entertained a sincère 
opinion that there was any future for this enterprise. The promised 
return of departed business to that locality, and the resuscitation of 
property values, failed more and more as the years and months 
passed by. The cotton trade itself did not concentrate as expected 
in this building, and that specialty for the city of St. Louis failed 
more and more each year. The rentals continually declined. The 
income continually grew less. So that it is too apparent to admit of 
debate that little less than a révolution in the trend of trade and 
business centers in the city of St. Louis could give any reasonable 
hope of any future for this building. The taxes for the year 1886 
were never paid by the défendants. And, had the corporation 
depended alone upon its income from ail sources for the payment of 
its expenses and interest on thèse bonds, there would bave been 
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a default much earlier than it occurred. Cîonfronted with such a 
State offacts, and overwhelmed with such an uninviting prospect, 
it wô^ld recuire a charity tliat would amount to overcredulity to con- 
cède to the défendants that they were furnishing this money with 
any reasonable expectation that by tiding oVer the présent they hoped 
to work out the rédemption of this property from debt. No better 
eyidence coiild be f urrtished of the great dépréciation of this property 
than the f act that ■when.it was sold in April, 1888, at public auction, 
it brought only $50,000. It is true, in a sensé, that this corporation 
contuiued to be *'a going cbncern" up to the date of the sale undeç the 
deed of trust, — April 3, 1888. There were some tenants in the 
building. But does this meet the spirit of the law? If so, as 
long as therè was a single tenant in the building under a lease, old 
as well as new, the directors could appropriate erery dollar of the 
income in payinent of antécédent debts to thernselres, although it 
was in defàult on every other liability iacurred, and without a 
shadow of expectation of paying a cent to any other créditer. In- 
solvency, according to the gênerai rule, is that condition of a person 
who is unàble to pay his debts as they mature, or in the usual course 
of trade and business; and when such a condition, as applied to a 
business corporation, is coupled with the further f act that the debtor 
bas no reasonable grounds of expectation of a future ability to pay, 
and exists merely by sufferance, it is, in contemplation of law, in 
articule mortis. This corporation, after 1886, existed solely for the 
benefit of the directors. Its only income waà the meager pittance 
received from expiring teùancies. There was no promise of renewed 
life. Its income was wholly inadéquate to meet its liabilities. The 
little money realized from rentals was appropriated by the directors 
to themselves^ learing the taxes for the year 1886 unpaid, and they 
defaulted in the payment of interest on the bonds in October, 1887. 
Attempt is made on behalf of défendants to justify this appropria- 
tion of assets by claiming that this money was taken to reimburse, 
not themselves directly, but the business firms with which they were 
connected as partners, claiming that the money was advanced in fact 
by said firms. But it is quite clear to my mind that the moneys thus 
f urnished were really for, and on the individual account of, thèse de- 
fendants. They simply made entries of the advancements on the 
books of their respective houses as a matter of convenience, and the 
ioans were regarded and treated as made by them, and on their 
responsibility. This was the actual substance and effect of the 
method pursued, no matter what the form. Claim is also made that 
this money was so advanced with the understanding that it was to be 
reimbursed out of the rentals on this property, whereby it is sought to 
place thèse défendants in the attitude of spécial creditors. I am 
unable to find any évidence in this record of any such agreement on 
which such claim can be predicated. The moneys were advanced 
from time to time by thèse défendants to meet "current expenses," 
and to prevent a breach of the conditions of the moMgage bonds, 
whereby they were enabled to stave off the inévitable day of fore- 
closure, and to retain physical control of the property. The évidence 
shows that thèse payments were made as follows: 
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To Sentei & Co., Aprll 5, 1886 ? 450 00 

September 15, 1880 515 56 

" " " July 30, 1887 210 00 

•* August 30, 1888 95 00 

" " August '30, 1888 702 39 

Total ?2,032 95 

Mathews & Whitaker had returned to tliem : 

April 15, 1886 ¥ 500 00 

September 15, 1886 573 30 

July 30, 1887 233 50 

August 30, 1888 699 83 

Total $2,006 63 

Williams, Black & Co. had returned to thera: 

September 15, 1886 Ç 620 07 

July 30, 1887 250 50 

August 30, 1888 806 03 

Total $1,692 20 

The last collection of rent was made May 9, 1888. The amount 
of the taxes for the year 1886 was |2,362.32. The cash balance 
on hand April 1, 1888, was |1,513.75, two days belore the foreclosure 
sale; and a collection was made and paid in as late as January, 
1889. The whole tendency of the facts and circumstances attend- 
ing this transaction persuades me that ail moneys thus appropriated 
to the beneflt of thèse directors after the last payment of interest 
on the bonds, in April, 1887, were taken and appropriated with the 
conscious knowledge on the part of the directors that the corpora- 
tion was irretrievably insolvent, and would be unable to pay the 
then accrued taxes, and to meet the next installment of interest 
in October, 1887, and that they received such sum charged with a 
trust in fayor of ail creditors of the corporation. Accordingly, I 
find: That there was se received, to the use and beneflt of the 
défendant Wilkins, on July 30, 1887, |210.00; on August 30, 1888, 
f 9.5, and on the same date 1762.39, — with which he is chargeable 
with interest at the rate of 6 per cent, per annum from the date 
when so received. That the défendant Mathews is likewise charge- 
able with the sum of $233.50, with interest thereon at 6 per cent, 
per annum from July 30, 1887, and the sum of $699.83, with like 
interest from the 30th day of August, 1888. And that the défend- 
ant A. G. Black is likewise chargeable with the sum of |256.50, with 
like interest thereon from July 30, 1887, and with $806.03, with 
like interest thereon from August 30, 1888. 

The final contention of counsel for respondents is that the respond- 
ent A. Gr. Black was not a director of tliis corporation, and that the 
money received by the corporation was for the beneflt of the firm 
of which he was a member, in the city of New York. The facts 
are that William L. Black and A. G. Black are brothers, and the 
money advanced by A. G. Black was through his firm in New York, 
just as, in the case of Mathews and Wilkins, through their re- 
spective flrms; the said A. G. Black becoming the holder of the 
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stock originally owned bj William L, Black, taken in liquidation of 
tiie indebtedness to him of said William L. Black. lii the consti- 
tution of tlie goveming board of tlie real-estate coiapany,, A. 0-. 
Black being a nonresident of tliè state, and therefore disqualifled to 
act as a director of a corporation in tliis state, h.e allowed William 
L. Black to bold one sliare of his stock, merely to enable liim to 
qualify as a director. Tlie balance of his stock was left in the name 
of the respondent Silas B. Jones, who was the attomey for the 
Company, but held in trust for the use and beneflt of "said A. G. 
Black. It -would be a trayesty of justipe if this nonresident stock- 
holder could be permitted to organize a business corporation under 
the laws of this state, through a mère résident flgurehead, and 
while taking to himsèlf the protection of the laws of the statè, and 
the benefits of the incorporation, as a real manager, he could escape 
the just responsibilities attaching to the office of a director. The 
law looks to substance, rather than form. A court of equity has no 
respect for mère shams. Decree will go comformably to this opinion. 



PBOPLB'S PURE ICB CO. et al. v. TRUMBULL et al.» 

TRUMBULL et al. t. FULLER et al. 

(Circuit Court of Appeals, Seventh Circuit. October 24, 1895.) 

Nos. 203 and 206. 

L OoNTRACTS— Part Performance— Statute of Frauds. 

In a suit for the spécifie performance of a contraet to exécute a lease, 
It appeared that 0. and P., from whom complainants derlved thelr rlghts, 
called on one T., and proposed to hlre certain lands owned by him for 
the purpose of erectlng an ice plant; that the amount of the rent and 
other terms were agreed on between them, but that 0. and P. wanted 
a lease for ten years, while T. was unwilling to give a lease for more 
than five; that It was flnally agreed between them that a lease should 
be made for flve years, with privilège of renewal for five years at a 
revaluation, T. to hâve written leases prepared; that 0. and P. there- 
upon pald a month's rent in advance, and Immediately took possession of 
the land, and proceeded to erect buildings and maehinery costing $30,- 
000, ail wlth the knowledge and consent of T.; that C. and P. contlnued 
to pay rent at the agreed rate for several months. Held, that there was 
sufficient part performance of the contraet to take the case out of the 
statute of frauds, and that the auccessors of C. and P. were entitled to 
enforce spécifie performance. 

S, Bbs Adjudicata— Judgmknt in Forcibi,b Entrt and Detainer. 

A judgment for the plaintlS In forcible entry and detalner proceed- 
Ings to recover possession of premises of which the défendants were, 
at law, only tenants from moui;h to month, is not a bar to a suit in 
equity by such défendants against the plaintiff to enforce spécifie per- 
formance of a contraet for a lease of the same premises for five years. 

& Spkcipic Performance— Form op Relief. 

When a complalnant bas establlshed a rlght to spécifie performance 
of a contraet for a lease, he Is not entitled to take, in lieu of such relief, 
a decree for the value of the improvements he has put upon the prem- 
ises. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

■Rehearing denied January 16, 18S& 
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Thèse suits involve a controversy In regard to the rlght of the respective 
parties to an artiflcial ice plant In the city of Chicago, and to the lot on 
which the same is situated. The facts and the évidence are quite volumî- 
nous. There are bills and answers, and cross bills and answers, ail finally 
Consolidated in one suit. The matters involved hâve been several times rc 
fei-red to a master, and reports made. The flrst and principal report waS 
set aside, In the main, by the court upon exceptions, and a decree rendered 
against the opinion and coricluslous of the master. 

The facts, so far as may be necessary to state them for the proper con- 
sidération of the questions involved, are substantially thèse: Arthur E. 
Clarlî and F. 0. Pierson, being désirons of engaging in the manufacture of 
artiflcial ice in the city of Chicago, applied to Thomas Purcell in Decem- 
ber, 1890, to buy or lease from him some ground on which to construet a 
plant for that purpose. They wanted a lease for ten years, but Purceli 
did not wish to let them hâve the ground for more than flve years, except 
upon a revaluatiôn. The final agreement between the parties was that 
Clark and Pierson should take a lease for five years at a monthly rent of 
$50 à month, and pay the taxes and water taxes, with the privilège of an- 
other five years at a revaluation at the end of the flrst ilve, to be settled 
by arbitratlon or otherwise, as the parties should agrée. By its terms the 
lease was to commence to run on January 1, 1891. The premises leased 
vs^ere the N. 175 feet of the W. % of lot 3, and the E. 22 feet of lot 4 in 
block 1 in Cook and Anderson's subdivision of the W. i^ of the N. B. % of 
section 24, in township 39 N., range 13 E. of the third P. M., otherwise 
known as "Street No. 1278," on West Twelfth street, in the city of Chica- 
go, Cook county, 111. The understanding was that a written lease was to 
be executed, emîaodying thèse terms, and also giving to Clark and Pierson 
the right of ingress and egress at the rear of the lot demised. Clark and 
Pierson paid a month's rent in advanee, and went into possession, and built 
a valuable building and plant for the manufacture of ice, with the knowl- 
edge and consent of Pureell, who was to cause to be made aut a written 
lease to be signed by the parties. Pureell did soon after hâve duplicate 
leases drawn up, but Clark and Pierson declined to sign them, because there 
was no provision for ingress and egress according to the verbal agree- 
ment, and for the privilège of a renewal for flve years upon a revaluation; 
whereupon Pureell promised to hâve other leases drawn, embodying such 
provisions, which was never done. As the suit is brought by Trumbulf 
and Cheverton, the successors of Clark and Pierson, who afterwards formed 
a corporation to run the plant, known as the People's Artiflcial Ice Com- 
pany, to enforce a spécifie performance of this oral agreement for a five- 
years lease, and as the principal eontest bas been over the question whether 
it was a contract which a court of equity would enforce specifically, we 
give the substance of the testimony taken before the master upon the ques- 
tion of what it was. 

F. O. Pierson testlfled: "A. R. Clark and myself flrst saw Thomas Pur- 
cell about this property in the fore or middle part of December, 1890. We 
told him that we were going to erect an ice plant, and asked him if he had 
any ground that he could either sell or lease us. He said he had something 
near the elevator, and we made an appointment with him for that aft- 
ernoon. In the afternoon we looked at thèse premises. He told us of 
what opportunities and beneflt there were for us to get near the railroad. 
There was nothing particular done except that he said he would lease it 
to us at the rate of $50 a month, but that was not carried very far, or 
mueh done at that meeting. We made an appointment to meet Purcell, 
and Clark and myself met him at his house. We talked about the lengtli 
of the lease mostly. We wanted a lease for ten years at Ç50 a montli. 
Purcell refused to do that. Then we went on with some other little agree- 
ments. He made a note of it on a little pièce of paper. The only thing I 
remember that we could not agrée upon was the flve years of the lease. 
We wanted it for ten years, and he would not lease it for that priée more 
than five, and then renewal for five more at a revaluation. There was noth- 
ing further said, only we told Purcell that we thought we would take the 
premises, but wanted a few days to consider the matter, and talk with 
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Andersen. I .cftn only remember that we disagreed on the flve ■ or ten 
y pars, and it was at that time It was dropped. He consented to leasing It 
to us for flve year^ witli ihe privilège of renewal. We~were to hâve the 
land forfive ye;ars at $50 a month. At the end of flve years it was to he 
reijewed for ûv'e years morej at a revaluation, which could be settled by 
arbitration or otherwise to suit ourselves. The lease was to begin January 
1, 1801. We were to pay taxes, water taxes, etc. Our talk covered ttfty 
f eet frontage, and clear bacli to the other Street or alley,— 200 and some feet. 
About three . or four days ftfter that, we had another conversation witb 
Purcell; J think Clark was along. ïhere was not anything particular, ex- 
eept that I handed hi^i $50 for the rent, told him that we had concluded to 
take the place, and asked him to make out leases. He said he could leave 
that for his attorney to attend to some time. We took possession of the 
promises withm two weeks after that; I think between Ohristraas and New 
Year's. We pïaced the material on the grouud, after paying the first month's 
relit. Purcelrs coal yard adjoins this property on the west. Purcell was 
around when the, material was hauled upon the promises. It was then 
vacant. We tben ooinmeneed to build. Purcell was around at that time. 
From the Ist of January to the 21st of June, we were making thèse im- 
provements. We started up first on the 21st of June. We paid rent to 
Purcell for those six inonths. We always paid it to him in person. He also 
gave us a receipt. The reeéipts are with Clark or the receiver, if in ex- 
istence. Purcell executed the lease of the premises to us or the artificial 
içe Company. I think the leases are with the receiver; I won't be positive 
though. I gave them to Clark or the receiver. The leases were never pre- 
sented to me signed by Purcell. His attorney drew them up, I suppose. 
He did not tell , me so, but said he was going to his attorney to hâve them 
drawn up. That. was in June. The leases were drawn to the People's Ar- 
tificial lee Company as lessee. They were not aecepted by the People's Ar- 
tificial Ice Company for seyeral reasons. One was on account of the depth 
of the land. He agreed that we should hâve the land clear through to 200 
and some odd.' feet, and the lease read 170 or 180 feet. That gave us no 
outlet if he had a mind to blockade the rear. We told Purcell of it, and he 
said he would flx that ail right. He would not give us the fuU depth under 
any circumstances,, but he could make another lease, or put a clause in it 
that we should hâve the right of using the land for hauling, the same as 
hlmself, and for ingress and egress. This was In June, 1891. In January, 

1801, he had shown us the f ull depth, and wanted to sell it to us. I think 
the People's Artificial Ice Company was organized in February, 1891. When 
the leases were presented to us, we told Purcell we could not sign those 
leases the way they read. We wanted the full depth. The length of time 
of the leases was understood when we first talked with him. When we 
objected to the leases, Purcell said he would produce other leases, and 
put in a clause the right to use the rear of the lot in common with them- 
selves. The People's Artificial Ice Company continued to pay rent after 
that. We paid our rent right along until we fell in arrears late in August, 

1802. I think in July we ran behind, but we paid him in the latter part of 
July or the first part of August. I bave no receipt showing payment of rents 
diiring July and August of 1891. I hâve only one receipt, and now produce 
it. It is signed by Purcell. When we were building the property, I saw 
Purcell aroupd there. He made no objection to our making improvements 
upon that land. He assisted us in the work. He helped us get in cinders 
there for fiUing up. That was the only way he helped. It was filled in 
where the building went in the first place,— where the freezing tank stands. 
He was paid for his work. Around the boiler room was also filled up, but 
Purcell did not dp that. We bought some of the cinders from Purcell, and 
they are now a part of the ground around the masonry. Purcell was around 
when we were building the raasonry, and did not make any objection." 

Arthur R. Clark testified as foUows: "I live at Irving Park, Chicago, 
and am manufacturing distilled water. I was associated with Pierson in 
the artificial ice company. I know Purcell and Cheverton. I hâve seen 
Tvumbull. My first business transaction with Purcell was in October or 
Kovember, 1890. Plerson and myself were looking for a place to locate our 
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Ice factory. When we first lïiet Purdell, we were talking about buying some 
land on Tallman Street. Purcell suggested some land he had on thé cor- 
ner of 12th Street. Pierson, Purcell, and myself went and looked at It. We 
did not settle anything that day. That was on Sunday, and we were not 
talking about the lease or anything of that kind. Pierson and myself went 
to Purcell's house Monday, and saw Purcell; and Pierson gave him §20 on 
tUe land, and said it was ail satisfactory; we would make arrangements. 
I think Pierson and myself saw him again Wednesday at his house. We 
told him we were going to take the land at $50 a month's rent, and Pierson 
gave him the balance of the month's rent,— $30. I wanted to get the land 
for ten years, but Purcell dld not want to let it go for but five years. Pur- 
cell got the $50, and gave Pierson a recelpt, and sald he would see Munroe 
about making a lease for five years. The only terms talked about were 
just as I say. I wanted to get the place for ten years, but he did not want 
to let us hâve it over five. He said that we could hâve it five years, and 
promised to let us bave it for another five years at a revaluation. He made 
some memoranda of the terms of the lease. There was some dispute. He 
wanted to hâve a track through to the corner, so he would not let the 
whole of the land. There are 265 feet there, and he would not let the wbole 
go. He agreed that we could hâve the right of way over that land. He 
said there would always be an outlet in the rear there. We were to pay 
the taxes and water. After about a week or ten days from paying the rent, 
we began to haul the materlal upon the land In controversy. The terms 
of the lease were to begin January 1, 1891. We were about six montbs 
building the plant Pierson pald right along. Untll we got the factory 
started, we were never behind rent. The July rent was the first we were 
behind. Purcell was around ail the time we were building the plant. He 
sold us some clnders for It. He never made any objections to our build- 
ing there. I never said anything to Purcell about the lease, but Pierson 
gave me a lease that Purcell handed him, and we looked it over, but it was 
not satisfactory, and it was never slgned. I was not présent when Purcell 
handed the leases to Pierson. They were not in compllance with the agree- 
ment that he had made with us, or something of that klnd; I don't remem- 
ber in what regard,— something about getting in and out of the place. There 
were several things. I took possession of the leases prepared by Purcell. 
I don't know whether I gave them to the recelver or not. I got the leases 
from Pierson at Aurora, and brought them to the eity. Nobody requested 
me to do so. I showed them to the recelver, and to James Taylor and to 
Burry. I gave them to some one of the three, and I don't know as 1 ever 
saw them again. Taylor and Huszagh told me the leases were of no ac- 
count to anybody. At the time we were trylng to sell to Given, Mr. Burry 
saw and examined the leases, and said they were of no value. He had 
some prepared in his own office. The building is constructed on sills 12x12, 
and they are on posts. The building Is not connected with the machinery 
part of it at ail. There is masonry under the boiler and engine, but not 
under the building. The foundations for the engine, etc., are of the usual 
character. The f oundation of ail engines is the same as that,— about twenty 
cord of stone, and built down In the ground about seven feet. It could 
not be bullt âny other way. In the case of the engine and compressor, the 
bolts run through the foundation the same as ordinary. The boiler has a 
brick and stone f oundation. There is about 18,000 to 30,000 bricks in It. 
It is built in the way that boilers are always built. To remove the ma- 
chinery, we would bave to unbolt it,— take the nuts off the bolts. The bolts 
run through the foundation, and thé machine sets over that; and y ou take 
I the nut oflf, and that leaves the foundation and the bolts there, and the 
machinery can be taken away. Theré are about twenty-five bolts through 
that. It. would not damage the machinery to take it away. The pipes are 
ail put together with union connections. You would not bave to tear up 
the foundation to take the machinery away. Thé building would not be 
any good but kindling wood. It is a temporary structure covered with eor- 
rugated iron." 

Thomas Purcell, a witiiess called on behalf of Pulîer and others, testified 
as îoUowSv "1 live at No. 1569 West 12th street, and am in the v^ood and 
coal business. I own the property at the southeàst corner of West 12th 
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Street and Tainian avenue, \yltlj pne hnndred and forty feet frontage, on- 
West 12th Street. I kriow thé property in controversy^ and It is a part of 
the sald property. that I pwn. It is fifty feet front on 12th street, and I 
occupy tiie other ninety feet front witli my coal yard. On tlie fifty feet 
referred to, tliere is an icè inanufacturing plant. I receive grolind rent for 
the premises. A. R. Clark ànd F. O. Pierson first spoke to me about rent- 
ing tlie property. Tliat was about two years ago. We bave had a good 
mauy conversations about it. Tbey flrst spoke to me of some property ou 
Filmore street, west of Kedzie. ïben they wanted fifty feet front of my 
property runnlng back two hundred and sixty-tbree feet to Wasbburne 
avenue. There was a good deal of discussion in relation to the matter. 
They wantèd a ten-year lease, etc., a five-year lease, and they seemed sat- 
isfid witU aaything they could get. I told them I wanted fifty dollars a 
month ground rent for the flfty feet front and one hundred and seventy- 
five feet deep, and that I would not rent over one hundred and seveuty- 
five feet deep, because it wôuld interfère with my coal business at a rail- 
road switch that I wanted to use. They talked over in a slipshod kind of 
a way that, if they were successf ul, they would buy the property in a year 
probably, I said I would be glad to sell any tlme they were ready to buy 
it, if we could agrée. Nothlng was said about the price. The flrst notice 
I ha^ that they were really in earnest was when I saw a pile of lumber on the 
ground, and a carpenter ready to go on with the building. Clark and Pier- 
son put the lumber there. Ohly what I hàvé stated took place before they 
took possession. It was af ter the lumber was on the ground that they 
paid me the flrst roonth's rènt of flfty dollars. I never entered into a written 
lease with thêta, or agreed vi^ith them on the terms for a written lease. 
They said .tïiey wanted the, property to erect an ice manufacturing iMant 
on It. They. diîî not desçribe definltely the character of the improvement. 
I never before saw an icè manufacturing plant, and did not know what it 
lopked like. It was not; diçèussed as to whom the plant would belong to 
after it was put up, or wTip had any right to rernove the building they might 
put on the prenjises." 

On cross-eixàmination, PurciSU testifled: "When Clark and Pierson came 
to me, they wanted to buy some cheap property upon ,which to erect an 
Ice manufacturing plant, and I showèd them the cheapest we had. The 
property suited them véry well, but they did not hâve any money. I told 
them I would jiot sell witHôut a payaient down, and then asked them how 
they would ilkéto lease a pièce of property, and I took them down, and 
showed, them thîs property in controversy. There were some objections 
to the location, and they thought it top expensive. They wént o£f to look 
up something élse. They called at my house a week or two afterwards; I 
think it wâs Mr. P'ierson. I think he called around and wanted me to make 
an appointment with him and Clark for the foUowing Sùnday. On the fol- 
lowing Sunday, I told them I would lease them flfty by one hundred and 
seventy-flve feet for fifty dollars per month, and I told thêta I would give 
them an outlet at the rear, of course. They wanted a lease for ten years. 
I told them I would not tiè up the land for that length of time, but was 
willing to give à lease for flve years, and that they might hâve the prop- 
erty for flve yèàrs. That vyas the only conversation we had. There neVer 
was any agreement. I wanted them to call around, and I would draft them 
something on ]the terms and conditions of the lease that /would be satisfac- 
tory to make with them, but they never called on me afterwards. I did not 
agrée with thejn as to the terms of a lease that I would exécute to them. 
I did notfl? tfee tlme at flte years with the privilège of a flve-years exten- 
sion. Yes, sir; ï stated that the amount of rental would be $600 a year,— 
flfty dollars per month. That was as far as we went, that the lease should 
be fifty dollars per month." 

The évidence shows that the People's Artlflclal Ice Company, whlch suc- 
ceeded to the rlghts of Clark ând Pierson, went on in the wlnter and spring 
of 1891 and bufit a plant costing about $30,000; that Purcell had his busi- 
ness ofl^lce immedlately adjacent to the lot leased, and knew that the Im- 
provements were being made; that he furnished the ice Company coal fo 
use in thelr business upon the lot, and furnished einders to put in the foun- 
dation for the building, and received monthly rent up to about August, 
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1891, but that no wrltten lease was ever executed. Purcell, though dafly 
about the premises, made no objections to the putting in of the improve- 
ments. Purcell testifled, on cross-exammation, that Clark and Piereon were 
to pay rent from January 1, 1891; that his coal office adjolned the prop- 
erty; that the understanding was they were to hâve a right of way across 
the strip of land back o£ the 175 feet, and for free access back and forth; 
that they wanted to know how they could go out, and he told them they 
would hâve to get out the game way he did with the coal; that he saw them 
making improvements, and did some work for them, and hauled cinders to 
put under the machinery; that he was in the neighborhood at the time they 
were making thèse improvements on the ground, and made no objection, 
and did not see why he should. When asked, if there was but a month to 
month letting, why he did not object to their making improvements on his 
ground, his reply was: "I should think it would be foolishness for me to 
object," and that he did not consider it his business to stop them. ïhe fac- 
tory so built was a rather extensive one, consisting chiefly of valuable ma- 
chinery, the engine and ice-making machine being placed upon stone foun- 
dations, the whole inclosed with a wooden structure covered with iron. It 
was put into opération about June 20, 1891. The cost of the factory greatly 
exceeded the estimâtes, so that, when completed, the company was about 
$15,000 in debt, which they owed to varions creditors, and were mueh em- 
barrassed and pressed for payment. In thls condition of affairs, the évi- 
dence shows that Purcell refused to esééute a lease according to their oral 
agreement, unless the company should pay him for coal advanced as well 
as for the rent due. In October foUowing, the promoters of the enterprise 
applied to the Cook county circuit cotirt for the appointment of a recelver. 
Thomas Taylor was accordingly appointed, and gave a bond In the sum 
of $30,000, and took possession of the plant, placing a custodian in charge 
of the building until a sale was made by the recelver, under order of the 
court, dated March 14, 1892. The receiver's report of sale, dated March 18, 

1892, shows that he sold the plant to A. W. McDougald on March 16th, 
at public vendue, for the sum of $7,200, Which report of sale was duly con- 
firmed by the court on the day of its date. Objections were made by Mr. 
Burry, In behalf of Fuller (who had succeeded in the meantime, but with 
full notice, to Purcell's interest in the property), to the confirmation, clalm- 
ing that the bidding of McDougald was the resuit of collusion. Burry had 
bid at the sale against McDougald, and had run thls property up to $7,195, 
or within $5 of McDoUgald's bid. Burry asked to hâve a resale, and In that 
case ofCered to take the property at $7,500. The master to whom the matter 
was refetred found that the sale was fairly made, but recommended a new 
sale, which the court refused to allow, and made final confirmation of the 
sale made by the recelver. So that TrumbuU and Cheverton, in whose in- 
terest the sale was made, succeeded to the interest of the People's Artificial 
Ice Company, whatever that might be, in the premises; taking a deed pur- 
suant to the sale from the recelver, and belng put in possession by him. 
Previous to the sale, and about February 5, 1892, Purcell signed a notice 
directed to the recelver and the ice company, notifying them that he had 
elected to terminate their tenancy, describing the premises, on March 31st, 
and requiring them to surrender possession on or before April Ist ensu- 
ing, which notice was served upon the recelver. Thereupon the gênerai 
creditors made strenuous efforts to bave Cheverton and McDougald, his 
counsel, see Purcell, and endeavor to get him to évidence his agreement 
for a flve-year lease in writing, and co-operate with them in getting a fair 
sale for the benefit of ail creditors, Purcell being one; but thls Purcell de- 
clined to do, saying he had parted with his interest in the premises. After 
the sale, on March 16th, McDougald tendered to Purcell the rent then 
due under the lease, and also tendered to him for exécution a lease of the 
premises. Purcell refused to aecept the tender or to exécute a lease, but 
directed McDougald to deposit the money in the West Chicago Bank, with 
the leases, saying, If he decided to exécute the leases, he would call at the 
bank in a few days, and exécute them and receive the money. Subsequently, 
and on Aprll 1, 1892, Mr. McDougald again tendered to Purcell the full 
amount of rent due to him under the lease up to and Including the month's 
rent which accrued due upon that day. Purcell agaln refused to receive 
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the rent, saying that he had "parted" with the premises, but, upon request, 
he refused to say who was entitled to receive the rent. 

On April 2, 1892, TrumbuH and Cheverton filed thelr bill in the circuit 
court of Copli county against Thomas Purcell, in which they set up sub- 
stantially the facts heretofore set out in regard to the lease, the recei^er- 
ship proceedings, and the tenders of rent, and prayed for a specifle per- 
formance of the agreement for a flve-years lease at $50 a month, and pay- 
ment of taxes. Process was served on April 6th, and subsequently a de- 
murrer was flled on the part of Mr, Purcell by James E. Munroe, his solici- 
tor. This suit was afterwards removed to the United States circuit court. 
Afterwards, on April 13, 1892, Richard B. FuUer appeared in the United 
States circuit court, Northern district of Illinois, and filed his bill in equlty 
against Thomas Purcell, TrumbuU, and Cheverton, setting up as against 
the former a contract or option given to Mr. Burry for the purchase of the 
premises In controversy, for the sum of $10,000, which option was on about 
the Slstof Marçh, 1892, assigned in writing to said Fuller; that, on April 
llth, FuUer notifled Purcell of his élection to purchase, and offered to per- 
form, but Purcell refused; and, as against TrumbuU and Cheverton, that 
they claim and prétend that in March, 1892, they purchased the remainder 
of the term, toolc possession of the premises, and refused to surrender pos- 
session to Purcell, which refusai Purcell assigna as his excuse for not car- 
rying out his contract; and PurceU's refusai to dispossess TrumbuU and 
Cheverton; that the Ice manufacturing pjant situated upon said premises 
bas become affixed to the realty, and ought not ^nd cannot be severed there- 
from. The prayer Is that Purcell be required to make a deed, and that ït 
be found and declared that TrumbuU and Cheverton hâve no interest in the 
premises. TrumbuU and Cheverton flled their answer, denying the alléga- 
tions of the bill, and setting up their interest in the plant under the sale 
from the reeeiver, and their right to a flve-years term, commenclng Janu- 
ary 1, 1891. Purcell defaulted. Afterwards, and on the same day (April 
13th), said Fuller commenced in the same court, on the law side thereof, 
an action in forcible detainer against TrumbuU and Cheverton for the res- 
toration of the premises in controversy. Process was duly served, and 
Instead of flling a plea in that action, apparently by inadvertence, TrumbuU 
and Cheverton flled an appearance only; whereupon a default was taken 
against them, and judgment entered forthwith for possession, without their 
knowledge or présence in court. Promptly upon the expiration of the stat- 
utory five days, a writ of restitution was issued, under which the marshal, 
accompanied by Mr. Burry, took possession of the premises for Fuller, 
May 11, 1892. Application was made before Judge Blodgett to set aside the 
judgment and allow pleas to be filed. An aflldavit was produced, setting 
up the façts in regard to the possession of TrumbuU and Cheverton; and 
the claim was made upon the motion that the lease under which ïrumbuU 
and Cheverton claimed, while invalid at law for the full term agreed upon, 
yet inured at law, after possession taken and rent paid or tendered, as a 
tenancy from year to year, determinable, under the statute, only upon 60 
days' notice given within the 4 months preceding the end of the year; and 
that such notice had not been served; and that, therefore, there was a good 
légal défense to the action. The court, however, on the authorities pro- 
duced to him, at that time, was of opinion that in no event was a verbal 
agreement ïor a term in excess of the period allowed by the statute valid 
for a longer time than 30 days at law; and, further, that, if the forcible 
detainer action were on trial, he would hâve to iustruct a verdict accord- 
ingly, since, the lease being Toid under the statute, there were no merits 
to try at law,— for which reason the motion to open the judgment was de- 
nied, the court àt tiie same time suggesting th^-t the défendants mlght hâve 
equities with regard to the right to remove the plant, etc., which could not 
bejthere deterrnined, and that a suit in equlty was already pending to dé- 
termine the rights of the parties. Supplementary bills were afterwards flled 
in,' thé; suits pending on both sides, and the cause Consolidated and heard 
togeiher. ■ _ ^ ' , ; ' , 

Xjl^e caseSjàrising on thèse billSj, cross bills, and supplementary blUs were 
réfêiTed toi aif ^^aSter,to take testimony, .^nd report the same with his con- 
clijigi^ohs, 'pi^,master|repor^ed, t^ie eyid^nç^ii^ijd found: that no valiid JeasO' 
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was ever made by Purcell to Clark and Pierson, and that the improvements 
placed upon the premises by the artlflclal ice company were a portion of the 
real property and belonging to It, and that TrumbuU and Oheverton had 
no interest in them; that the eontract whieh they relied upon in the bill for 
spécifie performance was obnoxious to the statnte of frauds; that it was 
too indefinite to support a decree for spécifie performance, and was violated 
and termlnated before any offer was made to perform it; and recommended 
that the bill be dismissed for want of equity. The master also reported that 
the material facts set out In the bill of Fuller and others were established 
by the proofs, and that the agreement entered into by Purcell for the con- 
veyance of the premises mentioned in his bill to the People's Pure Ice Com- 
pany was a valid agreement, which should be enforced In that suit. Ex- 
ceptions taken to the master's report being flled, and argument had, the 
circuit court rendered a decree In favor of Trumbull and Cheverton, find- 
ing: That a paroi lease of the premises was made, with a reasonable right 
of way over the rear or south end of said premises for Ingress and egress^ 
for the term of five years from January 1, 1891, at a rental of $50 per month, 
payable monthly in advance, and taxes, the premises being then vacant 
and unoccupied. That, under said agreement and paroi lease, the said the 
People's Artiflcial Ice Company entered and with the knowledge and con- 
sent of said Purcell, erected and built a house, and therein placed machin- 
ery, a steam engine and boiler, a compresser, and other matters constitut- 
ing a "plant" for the manufacture of artiflcial ice, of great value, and which 
were trade fixtures, which said ice company and its assign or assigns, and 
ail other persons claiming from, by, through, or under it, were eutitled to 
remove, and were capable of being detached, and, at the will of said ice 
company or its assigns, removed from said premises during said term, leav- 
ing said premises in the same condition as when entered upon by said ice 
«ompany, doing no unnecessary damage to the freehold in eflEecting such 
removal. That, by reason of the premises, said agreement for a lease is 
taken out of the opération of the statute of frauds and perjuries, and that 
the said the People's Ice Company was, and said Rollin H. Trumbull and 
Edwin G. Cheverton, as its assigns, are, in equity and good conscience, 
«ntitled to a spécifie performance of said agreement and paroi lease of the 
said premises hereinabove described and set out, for the said term of flve 
years from the first day of January, A. D. 1891, upon the terms and condi- 
tions aforesaid, and upon payment of the rent at the rate aforesaid, for 
the month of July, 1891, to and including the month of May, 1892, to wit, 
the sum of $550, with interest on the same to date of payment from the Ist 
day of each of said months, as the same accrued. That the complaiuants 
Rollin H. Trumbull and Edwin G. Cheverton became, and were at the time 
of filing their bill of complaint herein, duly vested with ail the said rights 
and property of the said the People's Artiflcial Ice Company, and in the 
possession thereof, until evicted therefrom, as alleged in their supplemental 
bill'. That said Kollin H. Trumbull and Edwin G. Cheverton be let into 
possession of said premises, and remain in possession thereof until Decem- 
ber 31, 1895, upon the payment into court of said sum of $550 and interest 
as aforesaid, for rent heretofore accrued, to abide the further order of the 
court as hereinafter provided, and upon continuing to pay the rent of $50 
per month in advance for each month from the delivery or tender of pos- 
session under this decree to the end of such term, such payments of sub- 
séquent rent to be paid into court, to abide the further order of the court 
until there shall bé satisfaction of any damages which may be awarded 
said complainants, as hereinafter provided. It is further ordered, adjudged, 
and decreed that said Trumbull and Cheverton are entitled to damages as 
agalnst said Thomas Purcell, Richard B. PuUer, and the People's Pure Ice 
Company for such damages and loss as they may hâve suffered from depri- 
Tation of the possession ànd use of said premises and plant, and for any 
in jury which has beçn caused to the machinery and plant during the time 
they hâve been depriyed of the possession thereof; and that thèse causes 
are now reférred.to E. B. Sherman, Esq., master in chancery, to take and 
•stàte an aceount'of- such damages, and report the same to. the court with 
ail proper dispatch; and that said Trumbull and Cheverton put in their evi- 
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denee wlthln tejj days from tlils date, and said défendants thereln wlthln 
ten days tiiereafter; and that said complalnants close In rebuttal wlthin 
three days tbereafter; and that, upon tUe coming In of the master's report, 
application may be made tbereupou for a furtber judgment, at the foot of 
this decree, in respect to. sucb damages and as to tbe disposition of any 
mon«y In court. 

Upon référence to the master to take proofs of détérioration of the prem- 
Ises and. damages for the détention, the master made his report of the tes- 
timony at great length, and found that Trumbull and Cheverton were en- 
titled to recover for damages and loss sustained by reason of belng de- 
prlved of the plant and premises by Purcell and the People's Pure Ice Com- 
pany the sum of $2,033.33, and for détérioration the sum of Ç2,500; making 
a total of $4,533.33. Upop hearlng, the Gcyrt afflrmed the report of the 
master, and entered a supplemental decree in accordance with its recom- 
mendations. Trumbull and Cheverton in the meantime had determined that 
they did not want the premises, and asked the court to modify the decree 
so as to glve them the .yalue of the premises in damages, which value the 
référée found to be $20,000, in lieu of the premises themselves. But thîs 
the court refused to do. Both parties, being thus dissatisfied with the de- 
cree of the court, hâve brought thèse appeals, to hâve the decree reversed 
or modified to suit their views of the justice of the case. ïhere is a great 
mass of testimony taken in the cases, both in the original référence and on 
that for the ascertainment of damages, and a great many facts not herein 
stated, but thèse may, perïiaps, be cousidered eufflcient for the purposes of 
thls opinion, 

William Burry and James E. Monroe, for appellants. 
A. W. McDougald, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNîî, District Jndge (after stating the facts as above). The 
principal questions discussed by counsel are: (1) Whether the évi- 
dence shows such a contract for an interest in real estate, followed 
by part performance upon the part of complalnants in the original 
bill, as to take the case out of the statute of f'-auds, and entitle the 
complainants to a spécifie performance. (2) Is the action for spécifie 
performance barred by the judgment in the forcible entry and detain- 
er suit? (3) Allowing that the complainants are entitled to hâve 
the contract for a flve-years lease specifically performed, are they 
now, after the decree is entered as prayed for by them, entitled in 
equity to a decree for the payment of the value of the improvement» 
put upon the premises by them, as damages in lieu of spécifie per- 
formance? There are some other minor questions presented by the 
record, but we think the case may be properly disposed of upon a 
considération of thèse. 

Upon the flrst and principal question, we are of opinion that the 
circuit court properly overruled the report of the master that the 
case of the complainants was barred by the statute of frauds, and 
that no case was made for a spécifie performance. On the contrary, 
we are of opinion that the évidence brings the case fairly within the 
leading cases and the great weight of authority on this subject, for 
spécifie performance of the agreement. Ail the requisites of such a 
case are fairly complied with. The weight of testimony shows au 
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oral contract for the exécution and delirery of a lease for âve years 
from January 1, 1891, of premises described with sufflcient certainty. 
including ail the terms of the contract, and the payment of spécifie 
rent. That it was the express understanding that such a lease 
should be executed and delivered appears from the testimony; that 
oomplainants were to enter into possession and build a valuable 
plant with machinery for the manufacture of ice, with the privilège 
of ingress and egress to and from the rear of the premises, they to 
pay ail taxes and water rents, and $50 per month rent in advance, 
during the continuance of a flve-years term. That Purcell so under- 
stood the contract up to the time he conceived the idea that an oral 
lease for flve years was not binding, and that he might sell the lot, 
plant, and ail to other parties, is also quite évident. His after-denial 
that the terms of any lease were agreed upon seems to be the resuit 
of his légal conception that a lease for flve years without writing was 
void within the statute of f rauds. It is clear from the évidence that 
he caused a lease for flve years to be executed, containing ail the re- 
quirements of the oral agreement, except that for ingress and egress 
and for a second term of flve years upon a revaluation; and, upon 
complainants' refusai to accept the lease tendered, he promised to 
hâve others made, but never did. It is also clear that he permitted 
them to take possession, and that the improvements, costing about 
130,000, were put on with his daily knowledge and implied consent, 
and that he even assisted in making the improvements for complain- 
ants. How little the case lacks of coming within the acknowledged 
rule for spécifie performance Of an oral contract for an interest in 
land, accompanied by an entry into possession and the érection of 
valuable improvements with the grantor's knowledge and permis- 
sion, will be seen by a brief référence to some of the many cases on 
this subject. To refuse relief in such a case would be tô encourage 
fraud, which the statute requiring a contract for the sale of an in- 
terest in land for a longer time than one year to be in writing, was 
passed to prevent. 

The gênerai rule is laid down by Story, as follows: 

"In the next place, courts of equlty will enforce spécifie performance of 
a contract within the statute where the paroi agreement has been partly 
«arrled into exécution. The distinct ground upon which courts of equlty 
interfère in cases of this sort is that otherwise one party would be able to 
practice a fraud upon thè other, and it could never be the intention of the 
statute to enable any party to commit a fraud with impunity. Indeed, fraud 
in ail cases constitutes an answer to the most solemn acts and conveyances, 
and the objects of the statute are promoted instead of bèlag obstrueted by 
such a jurisdiction for dlscovery and relief." 

The rule is well laid down very recently by the United States su- 
prême court in Kiggles v. Emey, 154 U. S. 244, 14 Sup. Ct. 1083, as 
follows: 

"Indeed, the rule is too well settled to require further citation of author- 
ities that, if the paroi agreement be clearly and satlsfactorily proven, and 
the plalntiff, relying upon such agreement and the promise of the défendant 
to perform his part, has done acts in part performance of such agreement 
to the knowledge of the défendant,— acts which hâve so altered the relations 
of the parties as to prevent their restoration to their former condition,— it 



17B . FEDXBA.Ii BSPOBTEB, Vol. 70. 

woii!d<]be a vlrtual fraud to allow the défendant to Interpose the statute as 
a deifense, and thus to secure to hlmself the benefit of.what bas been done 
In part performance. It must appear, how'ever, that the acts done by the 
plàintitf were done in pursuance of the contract, and for the purpose of 
carrying it into exécution, and with the consent or knowledge of the other 
party.; While acts done prlor to the contract or preparatory thereto, such 
»8 deïivering abstracts of title, measuring land, drawlng up deeds, etc., are 
nfet regârded as sufflcient part performance, it Is otherwise with such acts 
as takingopen possession of the land sold, or making permanent or valu- 
able improvements thereon, or doing other acts in relation to the land man- 
ifesUy Inconsistent with any other theory than that of carrying out the 
paroi undertaking." 

The same doctrine had preyiously been laid down in Railway Co. 
T. McAIpine, 129 U. S. 305, 9 Sup. Ct 286. 

The same rule has been often declared by the suprême court of 
Illinois, where the premises are situated, as may be seen from the 
following adjudged cases: Bright v. Bright, 41 Hl. 97; Kurtz t. 
Hibner, 55 111. 514; McDowell v. Luca^, 97 111. 489; Langston v. 
Bâtes, 84 111. 524; Bohanan v. Bohanan, 96 111. 591; Smith v. Yocum, 
110 111. 142; Irwin t. Dyke, 114 111. 302, 1 N. E..913; Morrison y. 
Herrick, 130 Hl. 631, 22 N. E. 537. 

The principle is well stated by Lord Cîottingham in Mundy v. Jol- 
liffe, 5 Mylne & 0. 167-177, as follows : 

"Courts of equity exercise thelr jurlsdictlon In deereelng spécifie per- 
formance of verbal agreements when there has been part performance, for 
the purpose of preventing the great Injustice which would arise from per- 
mittiijg the party to escape from the engagements he has entered Into upon 
the ground of the statute of frauds, after the other party to the contract 
has, upon the faith of such engagement, expended his money, or otherwise 
acted in exécution of the agreement. Under such circumstances, the court 
wlU struggle to prevent such injustice from belng effected; and with that 
object, It has on the hearing, where the plaintiff has failed to establish 
the précisé claims of the agreement, endeavored to collect, If It can, what 
thé terms of It really were." 

The supposition that a party would enter into possession of a va- 
cant lot, and expend so large a sum of money in making permanent 
improvements, under a letting from month to month, is not to be 
indulged in, unless thç proofs and circumstances make it necessary; 
but such improvements should be referred to an agreement for a 
longer term, if such agreement can be f airly found from the évidence. 

This principle is laid down by Woodfall in his work on Landlord 
,and Tenant (Ist Am. Ed. 1890, yol. 1, pp. 165-167), as follows: 

"The laying ont of considérable sums of money by a person who enters 
under an agreement for a long term is rationally to' be referred to such 
agreement, rather than to the niere tenancy at will, to be iinplled from such 
entry. After such expenses hâve been incurred on the falth of a lease 
agreed to be granted, It would be fraudulent and Inéquitable for a landlord 
, to refuse to, grant such lease." 

We think this language not inapplicable to the case at the bar. 
; 2, It is coptended by Purcell and Fuller that the judgment in the 
forcible entry and detainer proceedings, and the refusai of the court 
to open that judgment, constitute a bar to this suit. But this con- 
tention cannot be maintained. The difficulity with it is the issues 
are entirely différent. Tte issues hère not only were not, but could 
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aot bave been, litigated in that action. That was an action at law 
to terminate the lease, net a five-year lease, but a letting from month 
to month, and recover possession for nonpayment of the monthly 
rent, The court treated the lease only as it existed at law, holding 
it to be tantamount to a letting from month to month, and properly 
ref used to consider any larger équitable rights which the artiûcial 
ice company or TrumbuU and Cheverton might hâve in the premises 
by reason of the contract with Purcell, expressly referring them to 
this suit already pending on the chancery side of the court for the 
ascertainment and protection of those rights. The judgment in that 
case was conclusive of ail the issues depending therein. Those is- 
sues were whether the monthly rent had been paid when due, and, 
if not, whether the plaintiffs were not entitled to terminate the 
lease as it existed at law and to recover possession for such non- 
payment. The issues hère are quite différent, involving, as they do, 
questions of strictly équitable jurisdiction. When the suit for forci- 
ble entry was commenced, two courses were open to the défendants. 
One was to pay the rent overdue, and stop the proceedings. The 
other was to apply to the court where this suit- in equity for a spé- 
cifie performance was already pending, for an injunctional order 
staying proceedings in the case at law until the rights of the parties 
in equity should be determined. Nothing of this sort was done, but 
the défendants, after serving notice of appearance, made no défense, 
and judgment went against them by default. But it is quite clear 
that that judgment is not a bar to this suit, It terminated the 
lease, as the court held it to be a letting from month to month, and 
put the plaintiflfs in possession; but it adjudged nothing in regard 
to the équitable right of the défendants to a spécifie performance, 
which they had prayed for in the suit already begun on the chan- 
cery side of the court. The rent -due was afterwards tendered by 
Trumbull and Cheverton, and a demand for possession made, which 
were both refused. 

3. The contention of the complainants that they are entitled to a 
decree for the value of the plant as damages in lieu of spécifie per- 
formance is untenable, and must be denied. They get by the decree 
what they prayed for, and, we think, ail they are entitled to receive 
under the évidence. 

The évidence on the question of damages resulting from user and 
détérioration is quite conflicting, the witnesses dlsagreeing very much 
in their estimâtes; but we cannot say that the amounts reported 
by the master and adopted by the court are not fairly sustained 
by the weight of évidence. But we think that thèse damages, cover- 
ing the entire period, should only hâve been assessed against Pur- 
cell and Fuller. They should be held responsible in equity from 
being the actuating cause of the complainants being denied their 
équitable rights under the contract, and being put ont of the posses- 
sion to which they were equitably entitled thereunder. But we are 
unable to see how the défendant the People's Pure Ice Company, 
being a corporation, can be held for damages accruing before it 
was organized or went into possession of the plant. It would be 
- i v.7GF.no.2— 12 
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liable, no doubt, for damages accniing âftér it went into possession, 
btit thèse, not having been separately aesessed by the master, cau- 
not now be assessed without a furthër référence. 

The decree of the circuit court will be afflrmed in ail things except 
as to the decree for damages against the People's Pure Ice Com- 
pany, and as to those damages it will be reversed, with leave to the 
complainants, if they so choose, to take a further référence to a 
master to ascertain the proper proportion of the damages sustained 
for the time that company was in possession, in which case, upon 
the return of the master's report and confirmation thereof, a further 
decree may be entered against the People's Pure Ice Company for 
the damages so assessed. 

The forégoing opinion was afterwards modified as appears below : 

; .(November 13, 1895.) 

BUNN, District Judge. In this case there is a motion by com- 
plainantis to modify the decree in respect to damages against the 
People's^ Pure Ice Company, and also so as to require a further 
référence to ascertain damages to the plant accruing since the de- 
cree was entered. We think the decree should be modiûed in the 
flrst particular named, and tbe motion overruled as to the last. 

We think the entire damages assessed for use and occupation 
covering the period frôm May 11, 1892, when Fuller and Purcell 
went into possession, up to May 23, 1894, the day after the entry 
of the decree, should only hâve been assessed against Fuller and 
Purcell, and not against the People's Pure Ice Company, which did 
not -go into possession until August 28, 1892, — 3 months and 17 
days after the termination of the forcible entry and detainer ac- 
tion, when Fuller and Purcell took the plant. But, as the basis of 
estimatiug thèse damages was the interest upon the assessed val na- 
tion of the plant, there is no diificulty in determining from data 
contained in the record the proportion of thèse damages properly 
chargeable to the People's Pure Ice Company. 

The damages for use and occupation assessed by the master and 
allowed by the court weré determined by reckoning the interest 
at 5 per cent, upon a valuation of $20,000 from May 11, 1892, to 
May 23, 1894, a period of 2 years and 12 days, and amounting to 
the sum of f 2,033.33. The People's Pure Ice Company was organ- 
ized on June 28, 1892, for the purpose of running the plant, but 
did not take an assignment of the lease or go into possession until 
August 28th, and so should not be chargeable for use during that 
intervaL Theinterest upon that sum at 5 per cent from May llth 
to August 28th, — 3 months and 17 days, — amounting to $297.22, 
being deducted from $2,033.33, leaves $1,736.11 as the proper amount 
with which the People's Phre Ice Company should be chargeable. 

Astothe $2,500 decreed against alll the défendants on account 
of damages from détérioration, there is no difftculty in affirming 
the decree as to the People's Pure Ice Company as well as the other 
défendants, because those damages, according to the master's re- 
port and ail the testimony, arose from the shutting down of the 
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plant on or about November 1, 1892, and allowing it to remain 
unused for a period of Bome 18 months, up to May 22, 1894. There 
is no évidence tending to show that any part of thèse damages ac- 
crued between May 11 and August 28, 1892, before the People'a 
Pure Ice Company went into possession. 

The decree will be aflûrmed in ail things except as to damages for 
use and occupation assessed against the People's Pure Ice Company 
from May 11 to August 28, 1892, and in respect to thèse the decree 
as against the People's Pure Ice Company should be modified by de- 
ducting the sum of $297.22 from the aggregate sum allowed by the 
decree for damages. 

The motion for a further référence to a master to ascertain dam- 
ages sustained to the plant since the entry of the decree will be 
overruled. Supposing that might be done in any case (a question 
we do not détermine), the decree in this case gave the complainants 
the right to the possession. The bond given on appeal was not a 
supersedeas bond, but only for costs; and, if complainants hâve 
not taken possession, it is only because they did not wish to do so. 



OHURCH OF CHRIST AT INDEPENDENCB, MO., et al. y. REORGAN- 
IZED CHURCH OF JESUS CHRIST OP LATTBR-DAY SAINTS.» 

(Circuit Court of Appeals, Elghth Circuit. September 30, 1895.) 

No. 516. 

1. EqTJITT— ASSBBTINQ TiTLB TO LaND. 

A complainant who has only an équitable tltle to land cannot maln- 
taln a suit in chancery to rficover possession of the land from an adverse 
occupant, unless such occupant holds the légal title and the complainant 
seelss to obtaln it, or vinless the adverse occupant acquired possession of 
the land under the alleged équitable title, or is so connected therewith 
that it may be asserted against him. Aecordingly, Ma, that a complain- 
ant asserting an équitable title to land could not maintain a suit in chan- 
cery to enforce it and to recover possession from occupants who were al- 
leged In the bill to be ■without any title, légal or équitable, to the, land, 
and therefore occupled the position of mère trespassers. 
8. Samb— Lâches. 

The R. Church of Latter-Day Saints brought suit, in 1891, against one 
H., trustée, and others, to assert an alleged équitable title to land oc- 
cupied by the défendants, and held by them for another church. It was 
alleged In the bill that the person from whom bpth parties deduced title 
had, In 1839, conveyed the property in question, with other lands, In trust 
for a church of which the complainant was successor. It appeared that 
this trust deed was not recorded until 1870, and Its existence was un- 
known until then. It was then recorded, and its existence thenceforth 
well known to the complainant and its predecessors, but no claim to the 
property was asserted until 1887, when a demand was served on the de- 
fendants by the complalnant's predecessor. No suit, however, was com- 
menced until 1891. In the meantime the widow and heirs of the original 
holder of the title had conveyed ail the land alleged to be granted by the 
deed of 1839 by a deed executed and duly recorded In 1848, under which 
titles had been made to numerous persons who had bullt upon and Im- 
proved the property, down to the bringlng of the suit in 1891, and parts 
of the land had been laid out and plotted as additions to a city, and 
maps thereof flled. The défendants and their predecessors had paid 
ail the taxes upon the land In controversy from the year 1867, and 

'Behearing denied December 9, 189S. 
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- had buUt a church thereon and occûpied It since the year 18S2. It 
also appeared that, some years before the commencement of the suit, 
the R. church had ereçted a building for church purposes near, but çnt- 
side of, the land in eontroversy, which was at the time occûpied and 
used by the church for which the défendants held it. Held, that thè com- 
plainant and those whom it represented had been guilty of such lâches 
as should bar them from relief In equlty, eren though it were established 
that the original grantor had held the land charged wlth a trust for com- 
plalnant or those whom it represented. 

Appeal from the Circuit Coutt of the United States for the West- 
ern District of Missouri. 

Thls was a suit in equlty which was brought by the Reorganized Church 
of Jésus Christ of Latter-Day Saints, the appellee, to obtain control and 
possession of lots 15, 16, 17, 18, 19, 20, 21, aiid 22 in Woodson & Maxwell's 
addition to the city of Independence, Mo. The suit was brought against the 
Church of Christ at Independence, Mo., Richard Hill, trustée, Richard Hill, 
Mrs. E. Hill, George Frisbie, Mrs. B. Frisbie, Nannie Frisbie, .Daniel Ban- 
der, and G. D. Cole, the appellants, who were at the time in possession of 
the lots In question, and were using a small church édifice èrected thereon 
as a house of worship. The complainant, the Reorganized Church oi Jésus 
Christ of Latter-Day Saints, is a corporation of the state of lowa, havlng its 
principal place of business at Lamoni in that state. It alleged that it was 
the équitable owner of the seyeral lots In eontroversy, and deraigned its title 
thereto in the folio wing manner, that Is to say: It averred that the lots 
were conyeyed to one Edward Paçtridge on December 19, 1832, by a deed 
which in form conveyed an estate In fée simple, but that In point of fact 
said Edward Partridge purchased the property with money fnrnlshed for 
that purposè by the Church of Jésus Christ of Latter-Day Saints formerly 
of Kirtland, Ohio, and that from and after the purchase of the same he 
held the title thereto In trust for the use and beneflt of said cjiurch; that 
on March 28, 1839, said Partridge conveyed said property to Jane Cowdery, 
Joseph Smith Cowdery, and John Cowdery, In trust for the lise of the 
Church of Jésus Christ of Latter-Day Saints, formerly of Kirtland, Ohio, 
and In and by said deed reclted that he had theretofore acqulred the property 
with money furnished by said church, and that he had theretofore held the 
title thereto in trust for its use and beneflt; that on Marcn 28, 1839, said 
Jane Cowdery, Joseph Smith Cowdery, and John Cowdery, the grantees 
named In said trust deed, were minor chlldren of Oliver Cowdery; that said 
minor chlldren dled Intestate before attalning their majorlty, leaving as 
their helrs their mother, Ellzabeth Ann Cowdery, widow of Oliver Cowdery, 
and a married slster, Marie Louise Johnson; that Elizabeth A. Cowdery, the 
mother of said mlnors, subsequently conveyed ail her Interest In the prop- 
erty In eontroversy to her said daughter, Marie Louise Johnson, and that on 
June 9, 1887, said Marie Louise Johnson and her husband conveyed said 
property to George A. Blalieslee, blshop of the Reorganized Church of Jésus 
Christ of Latter-Day Saints, in trust for the use and benefit of said church; 
that said George A. Blakeslee died In the year 1890; and that one B. L. 
Kelley was theceupon appolnted blshop of said Reorganized Church of 
Jésus Christ of Latter-Day Saints. 

The blU Of complaint further averred that after the death of said Edward 
Partridge, to wlt, on May 5, 1848, his widow, Lydla Partridge, and three 
of hls chlldren, conveyed the lots In eontroversy to James Pool, notwith- 
standing the fact that they had no title thereto by reason of the previous 
conveyance of the same on March 28, 1839, to the minor chlldren of Oliver 
Cowdety; that said James Pool, shortly thereafter, conveyed said property 
tojojin Maxwell; and that, by virtue of several other purchasês and mesne 
convej'anees; the Pool title to the promises in eontroversy became vested in 
oué Gmhville Hedrick In trust for the Church of Jésus Christ of Latter-6ay 
Saints, which' sald last-naméd church the blll aVèrred to be the aàme chui;ch. 
uhdér a d,ifferent liame, as the Reorganized Church of Jésus Christ of tat- 
ter-Day Saints. The bill' fdrther averred that Granvllle Hedrlck ' subse- 
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quently dîeô, and that in an ex parte proceeding begun in tlie cifcuit court 
of Jackson county, Mo., Richard HllI, one of the défendants, was appointed 
trustée to hold the property and exécute such trusts as may hâve been re- 
posed in Granyille Hedrick. It was next averred, in substance, that the 
Church of Jésus Christ of Latter-Day Saints was first organized in the state 
of New York in the year 1830; that It removed thence to Kirtland, Ohio, 
in 1831; that a branch of said church was established at the town (now 
city) of Independence, Mo., in 1832, and anotber branch thereof at Nauvoo, 
m., some jears later; and that it was while a branch of said church was 
thus established at Independence, Mo., that the premises now in controversy 
were acquired by Edward Partridge for the use of said church as heretofore 
stated. It was further averred that said church, while established at Nau- 
voo, m., about the year 1846, was broken up and became divided into fac- 
tions, part of the members going to Sait Lake, Utah, under the leadership 
of Brigham ïoung, and the residue of the members locating at différent 
points in the states of Illinois, Wlseonsin, and Mlchigan under the leader- 
ship of varions persons; that eventually those members of the church w;ho 
adhered to the true faith as taught in 1832 and to subséquent authenîlc 
révélations, and who did not foUow Brigham Young to Utah, became Con- 
solidated into the complainant corporation, under the name of the Reorgan- 
ized Church of Jésus Christ of Latter-Day Saints; and that, by virtue of 
continuing to hold the true faith, the complainant church was the owner 
of ail the property in controversy. The bill further averred that the défend- 
ant church, to wit, the Church of Christ at Independence, Mo., which had 
obtained possession of the property in controversy and was using it as a 
place of worship, consisted of less than 20 members; that it had no organi- 
zation elsewhere than at the clty of Independence, Mo.; and that it had 
departed from the true faith of the Church of Jésus Christ of Latter-Day 
Saints, originally organized in New York, in that said défendant church and 
its members denied ail the articles of faith adopted by the mother church 
after the year 1835, and insisted that after the year 1834 Joseph Smith, the 
original, founder of the church, was a fallen prophet, and that his teachings 
subséquent to that date were false and : heretical. The bill prayed for a 
decree, declaring, among other things, that the real estate in controversy, 
and the whole thereof, belonged to and was the property of the Eeorganizèd 
Church of Jésus Christ of Latter-Day Saints, free and clear of ail rights, 
claims, and interests of the défendants or any of them therein. 

The answer to the bill of complaint denied many of the allégations therein 
contained. Among other things, the défendants denied that the complainant 
church was the owner of any of the lots of land described in the bill of com- 
plaint to which it laid claim. They denied that Edward Partridge acquired 
the title to said lands in trust for the Church of Jésus Christ of Latter-Day 
Saints, or that he ever conveyed the same to the three minor children of 
Oliver Cowdery in trust for the purposes stated in the bill of complaint, or 
for any other purpose. Besides denying some other material allégations of 
the bill, the défendants pleaded substantlally the following facts: That 
James IP'ool purchased the property in controversy from Lydia Partridge, 
the widow of Edward Partridge, and from Eliza M. Partridge, Bmily D. 
Partridge, and Caroline E. Partridge, the children of Edward Partridge, 
in the year 1848, paying therefor the sum of $300; that, at the time of mak- 
ing said purchase, said Pool had no notice whatever that any other person 
or persons claimed to hâve any interest in the property, and that the deed 
conveying the same to said James Pool was duly recorded in the proper 
registry office of Jackson county, Mo., on June 16, 1848; that James Pool 
shortly afterwards sold and cOnveyed said property "to John Maxwell, who 
was also an innocent purchaser of the same for value; and that by virtue 
of numerous other conveyances thereafter made, which were speciflcally 
described in the défendants' answer, the title to lots 16, 20, and 21, originally 
acquired by James Pool from the heirs of Edward Partridge, became vested 
In John H. Hedrick prier to Novemher 8, 1869; and that the title of said 
.Tamés Pool to lots 15, 17, 18, 19, and 22 became vested in one William Eaton 
prier to Novemher 5, 1877. The a;nswer further averred that on November 
S, 1869, and on November 5, 1877, John H. Hedrick and wife and William 
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Eaton and wife severally conveyed the lots by them respectively owned as 
aforesaid to Granville Hedrlck, In trust for the défendant church,— that ig 
to say, the Church of Christ atlndependence, Mo.; and that sald Granville 
Hedrlck contlnued to hold the property SO àcquired upon such trust until 
his death In September, 1890, after whlch date the défendant Richard Hill 
was appointed trustée to hold the said property upon the saine trust. The 
défendants further alleged In their answer, In substance, that the great 
body of the members of the original church, termed the Church of Jésus 
Christ of Latter^Day Saints, after the breaklng up of that church at Nau- 
voo, lU., foUowed Brlgham Young to Utah territory; that a few separated 
from the main body, remained behind, and followed varions factlonal lead- 
ers or spiritual advisers; that dlssenters from thèse varlous factlonal or- 
ganlzatlons eventually organized the so-called Reorganlzed Church of Jésus 
Christ of Latter-Day Saints; and that said last-named church slnce Its or- 
ganization had propagated "a comblnatlon of tenets and doctrines peculiar 
to its organlzation by and through a System unknown to the adhérents of the 
Church of Jésus Christ of Latter-Day Saints from whlch It claims to bave de- 
scénded.". The answer also alleged that the complalnant church had never 
exerclsed any authority or control over the several lots in controversy, but 
that, in point of fact, the défendant church,— that Is to say, the Church of 
Christ at Independence, Mo.,— by Its members and its trustée, had for more 
than 20 years held possession thereof, openly and notoriously, and had 
paid ail the taxes on said property. 

In the circuit court there was a decree in favor of the complalnant. 60 
Fed. 937. By the terms of the decree, It was adjudged, among other thlngs: 
"That the Reorganlzed Church of Jésus Christ of Latter-Day Saints * * * 
is a corporation duly and regularly organized under the laws of the state of 
lowa, and as such Includes in its corporate capaclty the whole of the mem- 
bership thereof, wherever found; and that the complalnant bas the right 
to maintain thls action in its corporate capacity. That the property In 
controversy, to wit, lots 15 to 22, inclusive, in Woodson & Maxwell's addi- 
tion to the City of Independence, in the County of Jackson, state of Mis- 
souri, is and stands charged wlth a trust in favor of complalnant, and that 
complalnant is the owner of the équitable title in and to said land, the pos- 
session of whlch is now held by the respondents. * • * That the pur- 
ported deed from three of the flve heirs of Edward Partrldge to James Pool 
was not acknowledged accordlng to law, and the record thereof Imparted 
no notice; and that neither said respondents nor any person through whom 
they claim title ever had actual or constructive possession of said property 
until about the month of September, 1882, and wlthln ten years of the 
brlnglng of this suit. • * * That the sald complalnant is the owner of 
the property in controversy; and that said respondents nor elther of them 
hâve any légal or équitable interest therein, and are not entitled to the pos- 
session thereof; and that complalnant, as such owner, is entitled to the im- 
médiate possession thereof. * * • That the absolute title to sald property be 
and is vested in complalnant; and that It is entitled to the immédiate posses- 
sion thereof, free and clear of ail rlghts, claims, or interests of the respond- 
ents, or any of them. * * » That if, upon demand by complalnant upon 
respondents, and a refusai to obey the decree or order of thls court, com- 
plalnant ehall be entitled to a writ of assistance from the clerk of this 
court, upon proof made by afildavlt of such demand and refusai to obey, 
whlch writ shall command the marshal of thls court to eject the défend- 
ants, and each and ail of them, from sald land, to wit, lots 15, 16, 17, 18, 
19, 20, 21, and 22 in Woodson & Maxwell's addition to the city of Independ- 
ence, Jackson county, Missouri, and put complalnant in possession thereof." 
From the forëgoing decree the défendants bave prosecuted an appeal to 
this court. 

C. O. Tichenor and John N. Southern, for appellants. 
Frank Hagerman and E. L. Kelley (P. P. Kelley, L. Traber, and 
George Edmunds, on the briefs), for appellee. 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 
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THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Tlie flrst question that deserves considération is whether, by the 
allégations of its bill and the évidence offered to support it, the plain- 
tif!: corporation (hereafter termed the "Reorganized Ghurch") suc- 
ceeded in showing that it was vested with such a title to the premises 
in controversy as was adéquate to maintain the action and to recover 
the possession of the property from those who were then holding and 
occupying it. The plaintiff corporation was organized on June 6, 
1891, at Lamoni, Decatur county, lowa, under the gênerai laws of 
that state relating to "corporations other than those for pecuniary 
profit." McClain's Ann. Code lowa 1888, pp. 413, 414, tit. 9, c. 2. 
At the date of its organization as a corporation (according to the 
allégations of the bill), the légal title to the premises in controversy 
was vested either in the hoirs of George A. Blakcslee, a former 
bishop of the Reorganized Chu rch, or in E. L. Kelley, his successor in 
offtce. It was so vested by virtue of the deed said to hâve been 
executed by Marie Louise Johnson and her husband on June 9, 1887, 
whereby they undertook to convey the premises in dispute to said 
George A. Blakeslee, bishop, and to his successor in office, as trustée, 
in trust for the use and beneflt of the Reorganized Church, accord- 
ing to the laws and usages of the same. The bill of complaint was 
obviously framed on the theory that this latter deed vested in George 
A. Blakeslee, as bishop of the Reorganized Church, upon the trust 
aforesaid, the title originally conveyed by Edward Partridge to the 
three minor children of Oliver Cowdery by his deed of March 28, 1839, 
because said Marie Louise Johnson was the only surviving hoir of 
said children in whom the title in trust had become vested by descent. 
The plaintiff church, so far as the proof showS, took no steps before 
the institution of this suit to acquire the légal title thus vested in the 
hoirs of George A. Blakeslee, or in the présent bishop of the Reorgan- 
ized Church, by the deed of Marie Louise Johnson and her husband. 
It is contended, however, that such action was unnecessary, for the 
reason that the articles of association adopted by the members 
of the Reorganized Church on April 6, 1891, operated to vest the 
plaintiff corporation with an équitable title to the premises in dispute, 
on the strength of which title it could oust adverse occupants of the 
land and recover the possession thereof by a suit in equity. 

We think that this position is untenable. A complainant who has 
only an équitable title to land cannot maintain a suit in chancery 
to recover the possession of the land from an adverse occupant, unless 
such occupant holds the légal title, and the complainant seeks to ob- 
tain it, or unless the adverse occupant acquired possession of the land 
under the alleged équitable title, or is so connected therewith that it 
may be asserted against him. Fnssell v. Gregg, 113 U. S. 550, 554, 
5 Sup. et. 631, and cases there cited. None of thèse latter conditions 
appear to exist in the présent case. According to the averments of 
the bill, the person in whom the légal title is now vested in trust for 
the members of the Reorganized Church is not before the court. The 
bill does not concède that the défendants who are in possession, and 
who are holding the premises in dispute under a conveyance by the 
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heirs of Edward Partridge to Jaines Pool of date May 5, 1848, hâve 
any title to the premises, either légal or équitable. On the contrary, 
it was expresàly averred in the Mil that, at the time of the conveyance 
to James Pool, "the widow and ehildren of said Partridge had no 
ownership in said land, nor any interest in trust" Besides, it was al- 
leged by the plaintiff corporation, and the circuit court so found, that 
James Pool was not an innocent purchaser from the Partridge heirs, 
and that ail subséquent purchasers of the Pool title bought with 
notice of that fact. This placed the défendants in the attitude of 
mère trespassers upon the premises in controversy; and, according 
to the rule last stated, they could not be ousted of possession by a 
proceeding in equity at the instance of a suitor w^ho at most only 
claimed an équitable interest in the property which was acquired by 
the incorporation of the Eeorganized Church in a foreign state. 
Whether such act of incorporation had the effect of transferring to 
the plaintifl corporation an équitable interest in the premises in con- 
troTersy, the same being land situated in a foreign state, we need 
not stop to inquire; for, in our opinion, the équitable interest so ac- 
quired, whatever may hâve been its nature, was not sufflcient to sup- 
port an action for the recovery of the possession from an adverse oc- 
cupant who claimed under an independent title, to wit, under the 
conveyance to James Pool made by the heirs of Edward Partridge 
on May 5, 1848, and who denied the existence of the trust said to 
hâve been declared or created by the deed of Edward Partridge to 
the Cowdery ehildren of date March 28, 1839. Under the pleadings 
and the évidence, the situation is briefly as follows: The plaintiff 
corporation allèges, in effect, that the légal title to the premises is 
now vested in the heirs of George A. Blakeslee or in E. L. Kelley, 
The présent bishop of the Eeorganized Church, in trust for the use 
and benefit of the members of the latter church, and that said Eeor- 
ganized Church is the legitimate successor of the Church of Jésus 
Christ of Latter-Day Saints, in whose favor a trust in the premises 
was originally created, because the members of said Eeorganized 
Church hold the same faith and practice the same rites. On the 
othev hand, the défendants aver that they purchased the property 
from persons who owned the Pool title, and that the leg^l title to the 
premises is now well vested in Richard Hill, in trust for the use and 
beneflt of the défendant church, to wit, the Church of Christ at 
Independence, Mo. The défendants also deny the authenticity of 
the deed said to hâve been executed by Edward Partridge on March 
28, 1839, in favor of the Cowdëry ehildren. They also deny the 
existence of the trust thereby declared or created. 

The case, therefore, is not one where the title to church property 
is undisputed, and the trust upon which it was originally conveyed 
is admitted, arid a controversy bas arisen between rival church fac- 
tions as to which is the proper beneflciary of the trust, — a controversy 
growing ont of the fact that one or the other faction bas abandoned 
the original fàith, or bas altered the f orm of church government. In 
suëh cases, no doubt, a court of equity bas jurisdiction to inquire into 
matters of faith and discipline, and to détermine, in view of such 
inquiry, who is the proper beneficiary, and, as such, entitled to the 
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ase, custody, and control of the church property. But in the suit 
at bar the respective parties assert différent légal titles lield by 
différent persons upon différent trusts, or for the use of différent 
religions sects or congrégations. The most important question pre- 
sented by the record would seem to be whether the légal title now 
said to be held by the heirs of George A, Blakeslee or by E. L. Kelley, 
his successor in office, for the use and benefit of the Reorganized 
Church, is superior to the légal title said to be held by Richard Hill 
în trust for the Church of Christ at Independence, Mo.; and that is 
a question which should be determined by a court of law. More- 
over, it would seem that the settlement of that question will, at the. 
same time, détermine upon what trust, if any, the property in con- 
troversy is now held. 

There is another reason, we think, why a court of equity ought not 
to lend its aid at this late day to enforce the trusts declared by the 
alleged deed of Edward Partridge to the children of Oliver Cowdery, 
deceased. That deed, although it purports to hâve been executed and 
acknowledged by Partridge in the month of March, 1839, was not 
recorded until Febrnary 7, 1870, prior to which latter date no one 
seems to hâve been aware of its existence. The original deed, which 
is quOted in f ull in the margin,^ was not produced at the trial of the 
case; and the évidence failed to show who had possession of the 
same, or whether it was still in existence. The land embraced by 
the description in that conveyance is a tract containing about 63 
acres, which is now situated in the heart of the city of Independence, 
Mo. The 8 lots in eontroversy in this suit, which contain altogether 

1 Edward Partridge to Jane Cowdery et al. Know ail men that whereas, 
there was money put In my hands, to wlt, in the hands of Edward Partridge, 
by Oliver Cowdery, an elder in the church of Latter-Day Saints formerly of 
Kirtland, state of Ohio, for the purpose of enterlng lauds in the state of 
Missouri in the name of and for the benefit of said church; and whereas, 
I, Edward Partridge, was blshop of and in said church, he took said money 
and f unds thus put in his hands, and entered the land in his own name, in 
the county of Jackson, state of Missouri, in the name of Edward Partridge, 
the signer of this deed: Now, know ye that for the furthering the ends of 
justice, and as I hâve to leave the state of Missouri, by order of Governor 
Boggs, and with me also our church, I do for the sum of one thousand dol- 
lars, to me in hand paid by said Oliver Cowdery, do give, grant, bargain, 
and sell to John Cowdery, son of Oliver Cowdery now seven years old, and 
Jane Cowdery, three years, and Joseph Smith Cowdery, one year old, ail 
the lands entered in my name in the county of Jackson, in the district of 
Lexington, in the state of Missouri. Said Edward Partridge, the first party 
and signer of this deed, does also sell, alien, and conflrm to the aforesald 
John Cowdery aU real estate and lands he has both entered as aforesald 
and ail he owns in his own name by private purchase and holds by deed of 
gift, being Intended for the use of the Church of Latter-Day Saints or other- 
wise. This salé is to embrace ail lots, of ail sizes, situated in Independence, 
and to embrace the lot known as the "Temple Lot," and ail other lands, of 
whatever description, said Partridge the first party l8 entitled to in said 
Jackson county, in the state of Missouri. Said Partridge also agrées to 
amend this deed to said Oliver Cowdery at any time for the purposes afore- 
sald. 

Given under my hand and seal, on the date above wrltten. 

Edward Partridge. [Seal.] 
B. G. Gates, Witness. 
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sibotxt Èi acrësj are a part oftlife'63iaere tract, and are referred ta 
in the deed kg the "Temple ïiot." The deed for the same property 
that was executed by the widow and children of Edward Partridge 
on May 5, 1848; \<fas flled for record and was recorded in Jackson 
county, Mo., on June 16, 1848. It purported to convey to James Pool, 
for an expressèd considération of |300, a tract of land described by 
metes and Tbourids, containing 63.43 acres. This tract was subse- 
quently subdivided into ûve additions to the city of Independence, 
Mo., by persons who claimed title to the same under the conveyance 
to James Pool of date May 5, 1848. The flrst of thèse additions, 
which embraces the lots in controversy, was made by Woodson & 
Maxwell, by a plat duly flled and recorded as early as March 31, 1851. 
Two other additions were carved out of the tract, and plats thereof 
were flled in the years 1866 and 1868. The résidue of the tract 
became additions to the city by plats which were approved by the 
city authorities and flled during the years 1886 and 1887, respectively. 
Since the tract was thus subdivided into additions, and attached to 
the city of Independence, hundreds of persons hâve boùght lots 
therein in reliance on the Pool title. Streets and alleys hâve been 
opened through the tract, and ;nany buildings and other improve- 
ments hâve been^ erected, at great expense to the numerous occupants 
of the property. " Thèse improvements began, as it seems, long prior 
to the year 1870, and hâve continued without interruption to the 
présent date. The record further shows that the lots in controversy 
became the subject-matter of a suit in partition between the heirs 
of John Maxwell, deceased, and 8amuel H. Woodson, in the year 
1859; and that, by virtue of the decree in that suit, said lots were 
subsequently exposed for sale, and some of them were actually sold 
and conveyed to the respective purchasers. It should be stated in 
this connection that John Maxwell purchased the Pool title to the 
eS-acre tract originally owned by Edward Partridge as early a» 
August 3, 1848. He entered into a contract with Samuel H. Wood- 
son in Pebruary, 1851, by virtue of which the latter acquired an 
interest in the property; and, ^ter the death of Maxwell and after 
the laying out of Woodson & Maxwell's addition, Woodson brought 
the aforesaid suit in partition against the heirs of Maxwell, which 
resulted in the decree of partition last mentioned and in a judicial 
sale of the premises in controversy. 

The évidence shows that the title asserted by the défendants to 
the lots in controversy was acquired by Grranville Hedrick, as trustée 
of the Church of Christ, from John H. Hedrick and wife, and from 
William Eaton and wife, on November 8, 1869, and on November 5,, 
1877, substantially as alleged by the défendants in their answer. 
John H. Hedrick and William Eaton appear to hâve acquired their 
respective titles to the lots in controversy through persons who pur- 
chased the lots at the partition sale aforesaid under the decree in 
the case of Samuel H. Wèodsôn v. The Heirs of John Maxwell, de- 
ceased. The title thus asserted by the défendants under the Pool 
deed of May 5, 1848, is the same paper title, so far as the record 
discloses, under which every lot of land lying within the 63-acre 
tract originally owned by Edward Partridge is now held by the 
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numerous persons wlxo^,4uring tte last 30 years, hâve settled on the 
tract and hâve erected improvements thereon. Moreover, it is the 
only record title that was generally recognized as conferring any in- 
terest in said tract of land for more than 40 years before the présent 
snit was instituted. The claim, therefore, -which is now preferred by 
the plaintiff church under the deed of March 28, 1839, to the minor 
children of Oliver Cowdery, opérâtes as a cloud upon the title to the 
entire tract. It is, doubtless, true that many of the occupants of the 
property in question, whose titles are clouded by the présent litiga- 
tion, could, if put to the test, show a good title to the respective lots 
of land by them occupied by adverse possession for more than 10 
years; but, as is well known, the improvement of property is fre- 
quently delayed or prevented, and the market value thereof is often 
seriously impaired, especially if, as in this instance, it is city prop- 
erty, by a cloud cast upon the record title, which can only be re- 
moved by proof of adverse occupancy for the period necessary to 
«onfer a title by the statute of limitations. It is also a signiflcant 
fact that from the year 1867 to the présent time the two trustées 
of the défendant church, to wit, Granville Hedrick and Richard Hill, 
and the persons under whom they claim title, hâve paid ail the taxes 
that hâve been assessed against the several lots now in controversy. 
The taxes so paid amount to a considérable sum. In the meantime 
Jio one seems to bave questioned the title under which the trustées 
claimed to hold said property, or their right of occupancy, until 
June 11, 1887. At the latter date a notice was served on the de- 
fendant Richard Hill by George A. Blakeslee, acting as bishop and 
trustée of the Reorganized Church, requiring him to cease making 
further improvements on the property in controversy, and to sur- 
render the possession thereof to the Reorganized Church. The suit 
at bar to enforce this demand was not commenced, however, until 
flve years thereafter, to wit, on August 6, 1891. It is also a notice- 
nable circumstance that, some years before the commencement of the 
présent suit (but how long before the évidence does not deflnitely 
disclose), a congrégation of the Reorganized Church erected a house 
•of worship at Independence, which is situated across the street from 
the lots in controversy, and entirely outside of the 63-acre tract 
originally owned by Edward Pai'tridge, which is now claimed to be 
lield in trust for the use and benefit of the Reorganized Church. 

In view of the f oregoing facts, we think that the plaintiiï church 
and those whom it claims to represent hâve been guilty of such lâches 
as should bar them from ail relief in the forum of equity, even though 
it appeared that the premises in controversy were originally held in 
trust by Edward Partridge for the Church of Jésus Christ of Latter- 
Day Saints, and even though it appeared that Reorganized Church 
is at this day the legitimate successor of the original beneflciary. 
It behoovesall persons who claim an interest in real property which 
is situated within the limita of a large town or city, and is rapidly 
coming into demand and appreciating in value, to be active and 
vigilant in the assertion of their rights thereto. A person claiming 
an interest in such property cannot remain silent and inactive for a 
long period while third parties are buying, selling, improving, and 
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otherwipe deaJing with the property as theîr own, in reliance on a 
record title that is perhaps defective^ and then be permittéd to as- 
sert Ms ôwn claim tliereto in a court of equity. Courts of equity 
will not take such action as will discrédit a title that tas been dealt 
in for years and recognized as valid, and on the validity of whicb 
the fortunes of many persons may dépend, unless tbeir aid is in- 
voked by a suitor who shows a clear équitable right, nor unless he 
has been diligent in making hia rights known and prompt in seeking 
relief when they were invaded. It is hardly necessary to observe 
that this is a familiar équitable rule, founded upon sound considéra- 
tions of public policy, which has been frequently stated and applied, 
especially by the fédéral courts. Badger t. Badger, 2 Wall. 87, 95; 
Godden y. Kimmell, 99 U. S. 201; Galliher v. Câdwell, 145 U. S. 368, 
12 Sup. et. 873; Félix v. Patrick, 145 U. S. 317, 12 Sup. Ct. 862; 
NTaddo T. Bardon, 4 U. S. App. 642, 2 0. 0. A. 335, and 51 Fed. 493; 
Lemôine v. Dunklin Co., 10 U. S. App. 227, 2 G. G. A. 343, and 51 
Fed 487; Eailroad Co. v. Sage, 4 U. S. App. 160, 1 G. G. A. 256, and 
49 Fed. 315; Wetzel v. Transfer Oo., 12 G. G. A. 490, 65 Fed. 23. 

It is urged, however, that the plaintiff church and those persons in 
whose behalf it sues are not guilty of lâches for three reasons : 
First, because the founder of the trust and his adhérents, conimonly 
called "Mormons," were driven out of the state of Missouri in the 
years 1838 and 1839 by military force, and found it dangerous to 
return; second, because the défendants and those through whom 
they claim hâve not oocupied the lots in controversy continuously 
for a period of 10 years since their title thereto had its inception; 
and, third, because the suit is one to enforce the provisions of an 
express trust. We think that none of the reasons so assigned can 
be deemed a sufl8cient excuse for the failure to institute this pro- 
ceeding at an earlier day. More than 20 years elapsed after the deed 
of Edward Partridge to the Oowdery children was flled for record 
in Jackson county before the Mil of complaint in the présent suit 
was flled, and during that period no obstacles seem to hâve stood in 
the way of a speedy assertion of the same title and claim to the 
property in controversy that is now asserted. It admits of no doubt, 
we think, that it was as well known in 1870 as it is now that the en- 
tire tract of land originally owned by Edward Partridge, embracing 
the lots in controversy, was then held by numerous persons who 
claimed to be the absolute owners of the property under the convey- 
ance executed by the heirs of Edward Partridge to James Pool on 
May 5, 1848. The larger part of the tract had already been platted 
as additions to the ci^ of Independence, Mo.; a portion thereof, in- 
cluding the lots in controversy, had been partitioned and sold in 
the suit between Samuel H. Woodson and the hoirs of John Max- 
well, deceased ; and buildings and other improvements had then been 
èrected, or were shortly thereafter erected, on ail parts of the tract. , 
While there may hâve been flaws in the record title of those who 
thus claimed to own the lots in controversy and other portions of 
the tract, yet the acts aforesaid amounted to a déniai of the alleged 
trust, and they were of such charactér that they should hâve in- 
gpired prompt and décisive action on the part of those who claimed 
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to be beneficiaries of the trust as soon as they discovered autbentic 
eyidence of their alleged rights. We conclude, therefore, that, in 
View of the open déniai of tlie trust for more than 20 years, the 
members of the Reorganized Church hâve acquiesced too long in the 
assertion of adverse rights to the property in controversy to be now 
heard to complain, even if we should concède that they were not 
guilty of lâches before the deed to the Gowdery children was dis- 
covered and placed of record, and before the alleged trust affecting 
the property became generally known. 

With référence to the contention that lâches is not available as a 
défense to this action because the défendants hâve not occupied the 
premises in controversy continuously for a period of 10 years since 
the inception of their title, it seems sufQcient to say that the plea of 
lâches is frequently available in equity even when the défendant has 
not been in possession of the property sued for, for a sufficient period 
to confer a title by the statute of limitations. Under a variety of 
circumstances, especially where property has rapidly appreciated in 
value, or it has been improved by those in possession, or where the 
rights of third persons will be seriously affected by a decree, courts 
of equity will refuse to interfère even when the facts are such that 
the plea of the statute of limitations could not be maintained at 
law. Wetzel v. Transfer Co., 12 0. C. A. 490, 65 Ped. 23; Galliher 
v. Oadwell, 145 U. S. 368, 12 Sup. Ct. 873, and cases there cited. 
This principle applies in suits to enforce an express trust, where the 
trust has been openly denied, as well as in suits to enforce a construct- 
ive trust. In the case at bar it is conceded that, besides paying the 
taxes on the property, the défendants built a church on the lots in suit 
in the year 1882, aad that they hâve occupied it continuously since 
that date as a house of worship. No notice of an existing adverse claim 
to the property was given to the défendants while the structure in 
question was being erected, nor for more than âve years thereafter, 
although, as it seems, a congrégation of the Keorganized Church oc- 
cupied another church édifice in close proximity to the premises, and 
were doubtless well aware of the improvements that were being 
made on the property in controversy. Besides, the title by which 
the défendants claim to hold the lots in suit is the same title by 
which a much larger tract of land within the city of Independence 
has apparently been held for more than 40 years, and the relief 
prayed for as against the défendants cannot be granted without 
impairing the value and clouding the record title to much other 
valuable property situated within the city. Under thèse circum- 
stances, we think that lâches is a good and sufQcient défense to the 
action, even though the défendants did not actually occupy the lots 
in controversy for the full term of 10 years before this suit was com- 
menced. 

In aecordance with the views herein expressed, the decree of the 
circuit court will be reversed, and the cause will be remanded, with 
directions to dismiss the bill of complaint. 



190 FEDEBAL REPORTEE, Vol. 70. 

McIiURE V. SHHRMAN et al. 

(Circuit Court. D. Montana. October 15, 1895.) 

^o. 404. 

1. Eqtjitt— Pbeliminart Injonction— 8alb op Stock. 

Cpjnpjainant's bill, in a suit for spécifie performance of a contract for 
the sale of stock in a mining company, alleged that sucli stocli was of 
unéërtàin value, and could not be purcbased in the market at any flxed 
priée, and that défendant threatened to sell the stock. The affldavits 
eubmltted by the parties, on a motion for a prellmlnary injunction to 
restrain défendant from selllng the stock, presented a confilct of évi- 
dence, as to the existence of the contract, upon which a décision elther 
way might be reached. Défendant admltted that he would sell the stock 
If an opportunlty ofCered. EeU, that a prellmlnary Injunction should 
be Issued, upon complalnant's glving security to protect défendant from 
loas. 

2. Statuts of Fraùds— Sa-Lbof Pkrsonaltx— Checks. 

A cheek, drawn upon a ûeposit in the bank named as drawee, has a 
money value, and is a suflacient part payment of the priée, upon a salé 
of Personal property, withln the statuté of frauds. 

This was a suit by Charles D. McLure against F. W. Sherman and 
the Sunrise Mining & Milling Company, of Phillipsburg, Mont., for 
the spécifie performance of a contract. PlaintifE moved for a pre- 
liminary injunction. 

McConnell, Glayberg & GunnJ Toole & Wallace, and Forbis & For- 
bis, for bomplainant. 
Sanders & Sanders and P. M. Durfee, for défendants. 

KNOWLES, District Judge. The question presented to the court 
in this matter is as to the right of plaintiff to an injunction, pending 
the suit, restraining the défendant from disposing in any manner of 
some 95,000 shares of the stock in the Sunrise Mining & Milling Com- 
pany, a corporation owning and working certain gold mines in Gran- 
ité county. Mont. The plaintiff charges, in his bill, that défendant 
Sherman sold him thèse 95,000 shares of stock; that the same is of 
uncertain value, and cannot be purchased in the market at any flxed 
price, and asks that the said défendant Sherman be decreed to con- 
vey the same to him. The said défendant, in his afSdavit, dénies 
this saJe. The ground upon which the injunction is asked is that 
said défendant threatens to sell and dispose of this stock, in order 
to avoid the efifect of any decree of this court ordering him to deliver 
the said stock to plaintiff. The object sought is to prevent a con- 
veyance of this stock until the final termination of this suit. 

It is not neœssary for the court, in this proceeding, to détermine 
fully as to the merits of this case, and décide whether, as a fact, such 
a sale as is alleged in the bill ever took place. If, in considering the 
facts presented by the évidence, it appfiars that there is a contest 
between the plaintiff and défendant, of such a nature as would jus- 
tify the court in saying that plaintiff might recover, thèn an injunc- 
tion may properly issue. In the case of Andrae v. Redfleld, 12 
Blatchf. 425, Ped. Cas. No. 367, the court says: "It is often granted 
when the question is important and doubtful." "Décisions of the 
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court, granting or refusing a prelimmary injunction, are not conclu- 
sive, eitlier upon the court or thè parties, and are not intended to be 
so in a subséquent disposition of the cause by decree." Seé, also, 
10 Am. & Eng. Enc. Law, p. 788, noté 1. 

In this case I find that the plaintiff swears positively, in his affi- 
davit, to a contract in which he purchased thèse 95,000 shares of 
Sunrise Mining Cîompany stock. The défendant as emphatically dé- 
nies this contract in his affidavit. The plaintifiE's alHdavit is sup- 
ported by the aflidavits of several parties, who state that défendant 
admitted having made the contract of sale, but claimed it was not 
a valid contract, beeause he had recel ved no money on the same, but 
only some checks, which he returned to plaintiff. There are afh- 
davits of other parties who swear that some of thèse parties, making 
affidavits in behalf of plaintiff, made statements contradictory to 
those stated in their aflBdavits. 

If the case rested upon the written proposition made to plaintiff 
by défendant, then I think, as I am now advised, that plaintiff could 
not recover. That proposition was treated by plaintiff as a propo- 
sition, made to him as the président of the Combination Mining Com- 
pany and not as made to him individually. This proposition was, 
perhaps, ooupled with other propositions to that Company of such a 
nature as would require an acceptance of ail propositions contained 
in the letter, or there would be no valid acceptance of any one of 
them. The plaintiff, however, claims that, after he reached Phillips- 
burg. Mont., about January 8, 1894, he had a verbal contract with 
défendant Sherman, the same as that described in the written propo- 
sition made by Sherman, which it is claimed was to the said Com- 
bination Company. This, then, would be entirely a verbal contract, 
and within the statute of frauds, unless some money as part payment, 
or somethlng of a money value, was given by plaintiff to défendant, 
and accepted by him on this contract. Plaintiff claims that, by an 
agreement with the défendant Sherman, two checks of $2,000 each, 
which had previously been placed In the hands of Sherman with 
which to purchase the stock of the Sunrise Mining Company from 
other parties, and which, at the time of the contract of the purchase 
of thèse 95,000 shares of stock, had not been used, should be taken 
as a payment on this stock. Défendant dénies this statement of 
plaintiff. There is some évidence, besides that of défendant, to the 
effect that, as a matter of fact, défendant Sherman did not accept 
thèse checks as a payment on the purchase of this stock. This oc- 
curs in a former pleading of plaintiff, and in an aiïidavit previously 
tiled In a suit in this court. There are, however, uncontradicted 
alBdavits to the effect that Sherman admitted he had received thèse 
checks on this contract, but held that, beeause they were not money, 
he could not be held on account of such receipt. What is the ex- 
act truth about this matter, it is not easy to say. Hère is presented 
a dispute, which any one called upon to try this case on its merits 
might be justifled in finding either way, according as credence would 
be given to the évidence qf one party or the other. As was said 
before, the court is not called upon to détermine the truth in this re- 
spect upon this motion. 



l^^ TEDEBAI. BEPOBXBB, vol. 70. 

The next questioo presènted is, could thèse checks be ooflsidered 
aa a part payment on this sale, if there was one? It is not neces- 
sary that the payment Bhould be in money. The statute is complied 
with if the thing delivered to the person making the sale is worth 
money, pr has a value in money. Theseicheeks were not money, but 
I think, if they were drawn upon a deposit in the bank named there- 
in as the payée, they had a money value. A check given to a per- 
son in the ordinary course of business is of such value that the per- 
son who receives it cannot look to the drawer of the check for the 
amount named therein until hehas presènted the check tothe drawee 
or payée for payment, and payment refused. Murray v. Judah, 6 
Cow. 484; Oovring v. Altman, 71 N. Y. 435, 440; Little v. Bank, 2 
Hill, 425; Gruger v. Armstrong, 3 Johns. Cas. 5. TJnder the author- 
ities, I think a check, such as those described in this case, must be 
considered to possess a money value. It is certain they would be so 
considered by those dealing in such seourities. • 

Bef ore an injunction can be issued pending a suit, it must be made 
to appear that plaintifl isthreatened with great and irréparable in jury, 
from which it is claimed the injunction would protect him. In this 
case it is claimed ithe défendant Sherman threatens to dispose of the 
stock in dispute, so as to prevent plaintiff from receiving the same. 
There is évidence to support this claim, and évidence which dénies 
any such intention. The said défendant Sherman, however, says in 
his affldavit that, if a proper opportunity is presènted, he will sell 
this stock, as he bas a right to do. The suit is for this 95,000 shares 
of stock. If the plaintifE cannot hâve a decree for this stock, his 
suit will be fruitless, for it is alleged in the bill that a market value 
cannot be placed upon this stock. One obtaining this stock for 
value, without notice of plaintiflE's rights, would, perhaps, obtain a 
good title to the same. It does appear that the défendant Sherman 
is not insolvent. But the very ground upon which the equity of this 
suit rests is that there is no adéquate means of measuring the value 
of this stock in the market, and hence a suit for damages against 
said Sherman would not afford adéquate relief. 

The conclusion I hâve reàched is that the injunction will issue in 
this case upon the plaintifE executing a proper bond, with two sure- 
ties, in the sum of |50,000, conditioned to save the défendant Sher^ 
man harmless on account of the issuing of this injunction. 



BABE et al. v. EAINWATBR et al. 
(Circuit Court of Appeals, Eighth Circuit September 23, 1895.) 

No. 610. 

ASSIGNMBNTS FOK BenBPIT OF CrEDITOES — DiSTRIBUTIOH OF TKTJST FuND — 

Bnfokcbment of Deckek. 

Appeal from the United States Ciourt in the Indian Territory. 
David Goldsmith, for appellants. 

JT. B. Maxey, William T. Hutchings, Harrison 0. Shepard, and 
Oliflord L. Jackson, for appellees. 
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Befôre CALDWEIJL, SÀNBOBN, and THAYER, Circuit Judges. 

OALDWELL, Circuit Judge. This is the third time that the 
question of the distribution of the f und growing out of the assign- 
ment made by Smith & French to Johnson Thompson, in trust for 
their creditors, has been before the court. The préviens cases are 
reported (4 U. S. App. 217, 1 C. C. A. 304, 49 Fed. 406, and 12 U. S. 
App. 232, 5 C. C. A. 398, 56 Fed. 7), to which we refer for a f ull state- 
ment of the case. When the case was last hère, we tried to make 
it plain that every creditor of Smith & French had a right to partici- 
pate in the fund arising from the trust property, in proportion to the 
amount of his debt, upon contributing his proportion of the expense 
of establishing and enforcing the trust. We intended this rule 
should be applied without référence to any previous erroneous orders 
which had been made in the case by the lower court touching the 
rights of creditors to participate in the trust fund; but the lower 
court seems not to hâve so understood our order, which was not as 
spécifie as it ought to hâve been, and debarred the appellants, Baer, 
Seasongpod & Co,, who were bona flde creditors of Smith & French, 
and who proved their debt, from participating in the distribution, 
on account of some previous erroneous order of that court denying 
them this right. We are not disposed to go into a history of the 
détails of the litigation growing out of the distribution of this trust 
fund to those entitled, or to go into any technical discussion of the 
efEect of the proceedings that hâve been had in the court below from 
time to time. It is enough to say that the fund arising from the 
property conveyed to Thompson by Smith & French in trust for their 
creditors must, after paying costs and fées, including such attomey 
fées as the court has allowed or may allow to the parties who estab- 
lished the trust and were instrumental in bringing the fund into 
court, be distributed pro rata among ail the creditors of Smith & 
French, and that no creditor is to be barred of his right to participate . 
in such distribution by any erroneous direction or order of the lower 
court heretofore made, excluding him therefrom. The order and 
decree of the United States court in the Indian Territory is reversed, 
with directions to take such proceedings in the case as are not incon- 
sistent with this opinion. 



BEEEÏ V. LAKB ERIE & W. R. CO. 

(Circuit Court, D. Indiana. November 1, 1895.) 

No. 9,277. 

Négligence— CoNTKiBUTOBT Negligbncb— Action for Personal Injuries— 
Plbading. 

In actions for Personal injuries, brought in ttie fédéral courts, plaintifif 
is not required to plead or prove freedom from contrlbutory négligence. 
Such négligence is matter of défense to be averred and proved by défend- 
ant. 

v,70F.no.2— 13 
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TMs was an action at lawj brough.t by Petarlie Berry, by ber next 
friend, against the Lake Erie & Western Baiboad Company, to re- 
coyer damages for perspnal injuries. 

Dnncan, Smith & Hornbrook, for plaintiff. 

W. E. Hackedorn, J. B. Gockrum, and Millei", Winter & Elam, for 
défendant. 

BAKEE, District Judge. The plaintiff, an infaht of seven yeara 
of âge, by her next friendj has flled her complaint in two paragraphs 
for the recovery of damages for personal injuries alleged to hâve 
been sustained by her by reason of the négligence of the défendant. 
To each paragraph of this complaint the défendant has interposed a 
démarrer for want of facts. The defects pointed out in argument 
are that the flrst paragraph fails to show the plaintiff's freedom 
from contributory négligence, and that the second paragraph fails to 
show that the parents of the plaintiff were free from fault contribut- 
ing to the injury. It is tob flrmly settled by repeated décisions of 
the fédéral courts to be longer open to question hère that in actions 
for Personal injuries the plaintiff is not required, in order to make 
out his case, to prove freedom from contributory négligence. The 
burden of showing the plaintiff's contributory négligence rests upon 
the défendant, unless it afflrmatively appéars in the case made by the 
plaintiff. Hough v. Railroad Co., 100 U. S. 213, 225; Railroad Co. 
V. Gladmoh, 15 Wall. 401, 407; Coasting Co. v. Toison, 139 U. S. 551, 
557, 558, 11 Sup. Ct. 653, and cases there cited. The plaintiff not 
being required to prove his freedom from contributory négligence, he 
is under no obligation to aver it. The allégations of his complaint 
need be no broader than the proofs required to support it. Négli- 
gence of the plaintiff contributing to the injury is matter of défense, 
to be averred and proved by the défendant. Perhaps, if the plaintiff 
has chosen to allège in his complaint his freedom from contributory 
négligence, and the défendant has met this allégation by a gênerai 
déniai, an issue is formed on this question which must be tried, 
although no aiflrmative answer setting up contributory négligence 
is pleaded. See cases, supra, and also Knaresborough v. Mining 
Co., Fed. Cas. No. 7,874, 3 Sawy. 446; Holmes v. Railway Co., 5 Fed. 
75, 85, 86; Conroy v. Construction Co., 23 Fed. 71, 72; Watkinds v. 
Eailroad Co., 38 Fed. 711-713. The demurrer is overruled. 



MINNESOTA TITLE INSURANCE & TRUST CO. v. DRBXEL et al. 

(Circuit Court of Appeals, Elghth Circuit. September 16, 1895.) 

No. 580. 

TiTLB Insurance— Interprétation dp PoïIicy. 

The M. Tltle Insurance Co. Issued to D., the holder of a mortgage on 
certain real estate, a pollcy insurlng hlm, to an amount named, against 
loss sustained through defects in the tltle to such real estate, or liens 
or incumbrances thereon, exlsting at the date of the pollcy. Condi- 
tions annexed to the pollcy provided that no rjght of action upon it 
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shonld accrue untll the Insured had conveyed or agreed to convey to 
the Company hls interest in the property, at a priée which, in the case 
of a title acquired through foreclosure, should be the amount bid at 
the foreclosure sale; that payment, discharge, or satisfaction of the 
mortgage indebtedness, except by foreclosure of the mortgage, should 
annul the policy; and that the company should hâve an opportunity 
to defeud any suits afCecting the title. After the issue of the polley, 
suits were brought to establish méchantes' liens on the property, elaimed 
to bave existed when the policy was issued. The company defended 
thein, but the liens were established, and the property sold to satisfy 
them. D. foreclosed his mortgage, by publication of notice and sale 
of the property, and bought it in for the amount due on his iportgage, 
with interest and costs. D. having died, his représentatives offered to 
convey to the title company for the amount bid at the foreclosure sale, 
and demanded, in default of a purchase for that amount, that the com- 
pany redeem the property from the sale under the mechanics' liens. 
The company declined to do either, and D.'s représentatives redeemed 
the property, and sued the title company for the amount so paid. Held, 
that the purchase of the property by D. at the foreclosure sale, for the 
amount due on his mortgage, did not cancel the mortgage debt, and so 
annul the policy, but that the title company was bound, either to buy 
the property for the amount bid at the sale, or to redeem it from the 
sale under the liens, and that plaintiffs were entitled to recover the 
amount pald by them for that purpose. 

In Error to the Circuit Court of tbe United States for the District 
of Minnesota. 

This was an action by John R Drexel, Anthony J. Drexel, George 
W. Drexel, James W. Paul, Jr., John R. Fall, John Lowber Welch, 
and Eichard C. Dale, surviving executors and trustées under the will 
of Anthony J. Drexel, deceased, against the Minnesota Tîtle In 
surance & Trust Company, on a policy of title Insurance. The plain 
tiffs recovered judgment in the circuit court. Défendant brings» 
error. Affirmed. 

The défendants in error, John R. Drexel et al., on the 7th of March, 1894 
flled in the United States circuit court for the district of Minnesota, at Min- 
neapolis, their eomplaint at law against the plaintiff In error the Minnesota 
Title Insurance & Trust Company, alleglng, in substance, that, on the Ist 
day of June, 1889, Anthony J. Drexel loaned to Alfred J. Condit $55,000, 
taking as security therefor seven mortgages on separate parcels of a blo.ck 
of land, and the brick and stone tenements situated thereon, in the city of 
Minneapolis, which are particularly deseribed In the eomplaint. That on 
the 19th of June, 1889, the défendant, the Minnesota Title Insurance & 
Trust Company, for the considération of $126, made and dellvered to Drexel, 
the mortgagee, its policy of Insurance which Is made part of the eomplaint 
and reads as follows: 

"Capital, $500,000. 

"Guaranty Fund with State Auditor, $200,000. 

"Policy No. 8,151. Amount, $55,000. Block No. . 

"Minnesota Title Insurance & Trust Company, a corporation duly estab- 
lished by law in Minnesota, by this policy of Insurance, in considération of 
the sum of one hundred and twenty-six dollars to it paid, doth hereby cov- 
enant that it will, for the period of tweuty-five years from the date hereof, 
Indemnify, keep harmless, and insure Anthony J. Drexel, the mortgagee 
named in seven certain mortgages executed by Alfred J. Condit and Nellie 
D. Condit, his wlfe, as mortgagors, dated June Ist, 1889, and flled for record 
in the ofBce of the reglster of deeds of Hennepin county, Minnesota, June 
5th, 1889, at 5 o'clock and — minutes, p. m., and ail persons clàlming the 
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estate and Jnterestnof sald mortgagee unâer sald mortgage by descent, or 
by wlll, and aU other .persons to wliom sald mortgage may be assigned, from 
ail loss or damage not exceeding fifty-five thousand dollars, whlch the safd 
insured sball, during sald period of twenty-fiye years, sustaln by reason of 
defects of the title of said mortgagors to the real estate or Interest described 
in Schedule A, hereto annexed, or by reason of liens or Incumbrances afCecl- 
Ing the same at the date hereof , excepting only such as are set f orth in 
Schedule B; subject to the conditions and stipulations hereto annexed and 
together wlth said schedules made a part of this policy, This policy is issued 
upon an application numbered 1,137%, which application Is agreed by ail 
parties clalming hereunder to be a warranty of the facts therein stated. 
[Signed by the Company.]" 

The conditions of the policy annexed to and made a part of it, which are 
material to be considered In the décision of this case, read as foUows: 

"No rlght of action shall accrue under this policy untll the expiiation of 
thirty days after notice inwriting to the company of éviction or final judg- 
ment as above, and untU the insured (unless absolved therefrom by the coru- 
pany) has, at : the company's option, either assigned and conveyed, or in 
writing agreed on demand to asslgn and eonvey, to the company, or to such 
person as it may name, ail the rlght, title, and interest of the insured in and 
to said above-described real estate, or interest, at the foUowing price, viz.: 

"(a) If the interest of the insured shall then be merely a mortgagee's in- 
terest, or atill subject to rédemption, the price to be pald shall be the amount 
then remainîng unpaid on said mortgage indebtedness, or the amount neces- 
sary to permit such rédemption. 

"(b) If the interest of the insured shall, by foreclosure and the expiration 
of the period of redemptioa, hâve maturéd into an ownershlp in fee simple, 
the price to be paid, unless determined by mutual agreement, shall be tS'e 
amount bid at said foreclosure sale, with interest thereon at légal rate from 
the date of such foreclosure sale, together with any and ail subséquent ex- 
penditures by the insured for improvements, taxes, or assessments on said 
real estate, wîth Interest at the légal rate on each of such expendltures, from 
the date of the ihaking thereof, less any sum or sums feceived by said in- 
sured from any partial rédemption or sales of said real eiState. 

"(4) As long, as the interest of the insured in said real estate conslsts of a 
mortgagee's interest, and subject to rédemption, the lîabillty under this 
policy shall not exceed the amount at any time remalning unpaid on the 
mortgage indebtedness, and the company may, at its option, at any time, 
pay the amount then remalning unpaid on said mortgage, and In that case 
the mortgagee or his assigns shall by proper instrument assign to this com- 
pany said mortgage, together with said mortgage note and debt, or the por- 
tion thereof remaining unpaid. Any asslgnment of said mortgage shall carry 
with it the ownershlp of this policy, without notice to or assent of this com- 
pany, excepting only an assignment to the original mortgagor or mortgagors, 
his or their hoirs or assigns, which will avold and terminate this policy, 
unless consented to In wrltlng by this company. Payment, discharge, or 
satisfaction of said mortgage Indebtedness (except by foreclosure of sald 
mortgage), or the passage of title (except by wlll or descent) acquired by thé 
insured by foreclosure of sald mortgage, or assignment of this policy sep- 
arate from sald mortgage, shall fully terminate, annul, and avold this policy, 
and ail lîabillty* of the company thereunder. 

"(5) This company will, at its own cost and charge, défend the insured in 
ail actions of ejectment, or other proceedings founded upon a claim of title 
or Incutnbrance, prier In date to this policy, and not herein and in Schedule 
B excepted, reserving, nevertheless, the option of settling the claim or of 
paying the amount of its liability at that time under this policy; and pay- 
ment, or tender of payment, of such amount, shall détermine ail liability of 
the company thereunder. In case any such action or proceeding Is begun, 
and the Insured shall be made a party thereto, or shall otherwise learn there- 
of, it shall be the duty of the Insured to at once notify the company thereof 
In wrjting, and secure to it the rlght to défend the action or proceeding, and 
to give ail possible assistance therein. If such notice shall not be given, and 
eucli right to défend be secured to the company in such action or proceeding. 
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at once after the Insured shall acquire knowledge ofthe commencement of 
such action or proceeding, then thls Insurance and policy shall be vold; pro- 
vided, however, that failure to notify shall in no case préjudice the claim of 
a mère mortgagee npt a party to such action or proceeding, or not served 
with summons therein (except by pubiication), or not having any knowledge 
of such action or proceeding." 

It is âlleged that, at the date of the mortgages, and at the tlme of the issu- 
ance of the policy of Insurance, there were mechanics* liens on the mortgaged 
premises which were afterwards adjudged by the suprême court of the 
State of Minnesota to be prier and superior to the lien of the mortgages; 
that when suit was brought to enforce the mechanics' liens, Drexel, the 
mortgagee and insured, notifled the défendant company, and that the Com- 
pany appeared and defended the action in Drexel's name; that afterwards 
the mortgaged property was sold to satisfy the mechanics' lien judgments 
for the sum of f31,360, and the sale duly conflrmed; that default was made 
in the payment of the mortgage debt to Drexel, secured by the seven mort- 
gages, and that each of thèse mortgages was, in the month of March, 18S0, 
duly foreclosed by publication of notice, and sale of the mortgaged premises 
in the mode prescribed by the laws of the state of Minnesota, and that 
Drexel, the mortgagee, became the purchaser of the same for the sum of 
$58,551.93, the amount then due on the mortgages, with costs; that the 
property was not redeemed from this sale, and on the llth day of March, 
1891, the purchaser, Drexel, became the owner in fee of the same by virtue 
of his purchase thereof at the foreclosure sale; that Drexel died on the 30th 
of June, 1893, and the plaintiffs and George W. Ohllds, since deceased, were 
on the 31st day of October, 1893, duly appointed his executors; that on the 
2d day of January, 1894, the plaintifCs served the défendant with written 
notice setting out ail the foregoing facts, and offering to convey to the de- 
fendant, or to such person as It might name, ail the right, title, and interest 
of the insured in the mortgaged premises, upon the payment by the défend- 
ant Company of the amount paid therefor at the foreclosure sale, and interest 
thereon, and demanding of the défendant, if it declined to make this pay- 
ment and accept such conveyance, that it redeem the premises from the sale 
under the mechanics' lien judgments. To this demand the défendant made 
the folio wing reply: 

"Minneapolis, January 15, 1894. 

"Gentlemen: Referring to policy of this company No, 3,151, issued to 
Anthony J. Drexel, and the notice and demand thereunder made by you 
January 2nd, 1894, allow to say: We are advised that no obligation rests 
upon this company to redeem from the judgment sale mentioned by you in 
said notice, and the board of directors has not felt at liberty to make such 
rédemption unless legally bounden to do so. We therefore décline to pur- 
chase the interest of those claiming under Mr. Drexel, or to redeem the 
premises described in the policy from the sale made November 21, 1893, 
under judgment of Hennepin county district court, as demanded by you. 
If it shall be held that by redeeming from said sale a loss shall be sufifered 
by you, and that loss be covered by our policy, we will cheerfuUy meet it, as 
it is not our désire to attempt to avoid our just obligations. 
"Yours, respectfuUy, 

"Minnesota Title Insurance and Trust Company, 
"By J. U. Barnes, Président." 

Thereupon the plaintiffs were compelled to redeem the property from the 
sale under the mechanics' lien judgments, which they did by paying to the 
sheriflf on the Ist day of March, 1894, the sum of $31,994.77, being the amount 
required by law to effect such rédemption, and the complaint prays for judg- 
ment for this sum and Interest The complaint avers that the mortgages 
and other papers and conveyances relatlng to the mortgaged premises were 
duly recorded in apt time in the proper recorder's office. The défendant in- 
terposed a gênerai demurrer to the complaint, which was overruled, and the 
défendant declining to plead further, judgment was rendered in favor of the 
plaintiffs for the sum claimed, and the défendant thereupon sued out this 
writ of error. 
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Daniel Fish, for plaintifif in error. 

Charles J. Bàrtleson, for défendants in error. 

Before GALDWELL, SANBOBN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
ïivered the opinion of the court. 

The only error assigned is the overruling of the delnurrer to the 
complaint. The contention of the learned counsel for the plaintiff 
in error is that the foreclosure of the mortgages by notice and sale, 
and the purchase of the mortgaged premises by the mortgagee for 
the full amount of the mortgage debt, "canceled the mortgage debt 
as completely as though it had been paid in cash," and that such 
satisfaction of the mortgage debt inures to the beneflt of the in- 
surer, and absolves it from liability on its policy as fully as if the 
mortgage debt had been extinguished by a cash payment made by 
the mortgagor. The contention is not sound. The cases cited 
by counsel to support this contention hâve no application to this 
case. 

The case at bar dépends upon the construction of the policy of 
Insurance, and the same libéral rules of interprétation that apply 
to flre and other policies of Insurance are applicable to the policy 
in suit. The policy in suit, on the point in question, is not am- 
biguous, nor its meaning doubtful; but if there was room to doubt 
as to its proper interprétation, the doubt -would hâve to be resolved 
in favor of the insured, according to the settled canon of construc- 
tion applicable to such contracts. National Bank v. Insurance Co., 
95 U. S. 673, 678; Thompson v. Insurance Co., 136 U. S. 287, 297, 10 
Sup. et 1019; 2 Whart. Cont. 670; Kahnweiler v. Insurance Co., 
14 C. C. A. 485, 67 Fed. 483. 

The insurer is not a surety. The défendant company, for an adé- 
quate considération, agreed to "indemnify, keep harmless, and insure" 
Drexel, the mortgagee, "from ail loss or damage, not exceeding 
155,000," the amount of the mortgage debt, which he or his assigns 
might sustain by reason of defects in the title to the mortgaged 
premises, or by reason of liens or incumbrances thereon existing 
at the date of the policy. The contract is plain and explicit on this 
point. In a word, it is a guaranty that the mortgagee should not 
suffer any loss or damage by reason of defects in the title to the 
property, or liens or incumbrances thereon, existing at the date of 
the policy. Under this guaranty, if the mortgaged property, with 
a clear title and free from incumbrances, was worth the amount 
of the mortgage debt, the mortgagee could confldently rely upon the 
sufficiency of his security. The mechanics' liens upon which the 
mortgaged property was sold were liens upon the property at the 
date of the policy. The défendant company, nevertheless, ref used 
either to pay thèse prior liens, or to pay the insured the amount 
bid for the property at the foreclosure sale, which was the amount of 
his mortgage debt, thus forcing the insured, in order to protect his 
security and his title, to redeem the property from the sale on the 
mechanics' liens. 
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The policy provides that, where by foreclosure the insured has 
acquired the title to the property, the price to be paid by the insurer 
"shall be the amount bid at said foreclosure sale." The défendant 
was obligated, by the terms of the policy, either to pay this amount, 
or to relieve the property f rom ail liens existing thereon at the date 
of the policy. It refuses to do either, and seeks to escape ail lia- 
bility by putting the burden of freeing the property from the liens 
existing thereon at the date of the policy upon the mortgagee, on the 
ground that, at the sale of the property under the mortgages, the 
mortgagee bid the full amount of his mortgage debt, and thereby 
himself assumed the burden of paying off the mechanics' liens. 
Under the terms of the policy, the mortgagee had a right to look to 
the défendant for the extinguishment of ail liens upon the property 
which existed at the date of the policy, and to gauge his bid on the 
assumption that the défendant would discharge its obligation in 
this regard. The contention of the défendant is in the teeth of a 
very plain provision of the policy which déclares: 

"Payment, discharge, or satisfaction of said mortgage indebtedness (ex- 
cept by foreclosure of said mortgage) * * * shall fuUy terminate, an- 
nul, and avoid this policy, and ail liabillty of the Company thereunder." 

The case at bar f ails directly within this exception. We need not 
consider what effect this provision would hâve where the property 
was purchased by a stranger at the foreclosure sale. Beyond con- 
troversy, it includes and binds the parties to the contract, and is 
applicable to every case where the mortgagee, insured, becomes the 
purchaser of the property at the foreclosure sale for the amount of 
his mortgage debt. The judgment of the circuit court is afQrmed. 



GRUBBS V. NEEDLES et al. 
(Circuit Court of Àppeals, Eighth Circuit. October 14, 1895.) 

No. 574. 

Unitbd States Marshals— Liabiltty for Failure to Return Execution— 
Ahkansas Statute. 

Section 3061, Mansf. Dig. Ark., in force in the Indian Territory, pro- 
vides that for a failure to return an exécution on or before the return 
day an oiHcer to whom the process is delivered shall be liable for the 
whole amount of money speclfled in the exécution. Hdd that, where a 
marshal lias received two successive exécutions on the same judgment, 
and has failed to return either of them in time, the plaintifC in such exé- 
cutions is entitled to recover from him the whole amount speclfled in 
one of the exécutions, with Interest, but without any damages. Hawkins 
v. ïaylor, 19 S. W. 105, 56 Ark. 45, foUowed. 

In Error to the United States Cîourt in the Indian Territory. 

This was an action by T. M. Grubbs, surviving partner of T. M. 
and L. R. Grubbs, as Grubbs Bros., against Thomas B. Needles, 
United States marshal for the Indian Territory, for a failure to re- 
turn certain exécutions. The circuit court gave judgment for the 
défendant. Plaintiff brings error. Reversed. 
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Jo Johason, |or plaintiflin error. 

Bëfore OALDWELL, SANBOEN, and THAYEB, Circuit Judgea. 

CALDWELL, Circuit Judge. Section 3061, Mansf. Dig., in force 
iû the Indian Territory, proTides that: 

"If an'y offlcer to whom exécution shaU be dellvered shall neglect or re- 
fuse to exécute or levy tUe sàme according to law * • * or if any offlcer 
shall not return any exécution on or before tlie return day therein speclfied 
* * * then, and in any of the cases aforesaid, each offlcer shall be lia- 
ble and bound to pay the whole amount of money in such exécution specified 
or thereon endorsed and dlrected to be levled. • * *" 

Tlie plaintifE in error, T. M. Grubbs, surviving partner of Grubbs 
Bros., on the 5tli day of December, 1892, by the considération of the 
United States court in the Indian Territory, recovered a judgment 
against Charles Samuels and K. T. Stovalï as Charles Samuels & 
Go., Charles Samuels, J. H. Bowers, and C. A. Fargo, for the sum of 
1206.90 and costs. On the 16th of December, 1892, exécution was 
issued on this judgment, and placed in the hands of Thomas B. 
Needles, marshal of the Indian Territory, for exécution. This ex- 
écution was retumed, "No property found to satisfy the same," on 
the 15th day of February, 1893. The exécution was returnable by 
its terms and by the law "within sixty days" from its date. On the 
15th day of February, 1893, a second exécution was issued on the judg- 
ment, and placed in the hands of the marshal for service, which was 
returned "No property found" on the 2ôth day of April, 1893. For 
not returning thèse exécutions within the time required by the terms 
thereof and by the law, the plaintifE in error, in his complaint, prays 
for judgment for the amount of the exécutions, costs, interest, and 
damages against the marshal and his sureties on his ofiScial bond. 

The défense set up in the answer for the marshal's failure to re- 
turn the first exécution within 60 days is that the défendants in the 
exécution had no property. The matters relied on in the answer for 
not returning the second exécution within 60 days are that by due 
diligence the money could not hâve been made on the exécution, and 
that in the lifetime of the exécution the plaintifl therein directed and 
instructed the marshal "to make no further effort to levy said exécu- 
tion, or make the money on the same, but to return the same as un- 
satisfled to the clerk's office of the United States court." Testimony 
shows that thèse directions of the plaintiff to the marshal, which 
the answer avers applied to the second exécution, were in fact given 
in relation to the first exécution. There was a trial to a jury, and 
the court directed a verdict for the défendants. We hâve decided 
at thé présent term that section 3061, Mansf. Dig., is in force in the 
Indian Territory, and that proceedings thereunder may be had against 
the marshal and his sureties. Manufacturing Co. v. Needias, 69 
Fed. 68."^ The case at bar was ruled below before our décision in the 
case cited had been announced. Owing to the variance between the 
allégations of the answer and the proof, the plaintiiï would seem to 
hâve technically a cause of action for a failure to return both exe- 

1 16 O. 0. A. 132. 
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cutions. But it is clear the plaintiff can hâve but one satisfaction 
of his judgment. As observed by Chief Justice Cockrill in Hawkins 
T. Taylor, 56 Ark. 45, 19 S. W. 105: «The statute is Mglily pénal, and 
its terms should not be extended by construction to cases not with- 
in its plain meaning." Touching tbe défense based on the alleged 
directions of the plaintiff to the marsbal, we do not deem it neces- 
sary to do more than to call attention to the rule announced by the 
suprême court of Arkansas in a proceeding under this statute where 
that défense was relied on: "The sheriff is not excused from return- 
ing an exécution by any conduct of the plaintiff which falls short of 
showing that the nonretum resulted from the act or instructions of 
the plaintiff or was ratifled or waived by him." The variance be- 
tween the allégation of the answer setting up this défense and the 
proof can be removed by an amendment of the answer. 

The extent of the recovery in proceedings under this statute is 
shown by the opinion of the court in the case of Hawkins v. Taylor, 
supra. Upon the record before us, the plaintiff was entitled to judg- 
ment against the marshal and his sureties on one of the exécutions 
for "the whole amount of money in such exécution specifled," and 
Interest, but was not entitled to any damages. Hawkins v. Taylor, 
supra. 

The judgment of the United States court in the Indian Territory 
is reversed, and the cause remanded, with directions to grant a new 
trial. 



HARTFORD FIRB INS. CO. et al. v. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court of Appeals, Eighth Circuit October 7, 1895.) 

No. 614. 

1. CoNTKAGTS— Public Poliot— How Detkrminkd. 

The public policy of a state or nation must be determined by its con- 
stitution, laws, and judiclal décisions; not by ttie varying opinions of lay- 
men, lawyers, or judges as to what tlie Interest of the public demands. 

2. Same. 

A party who seeks to put a restralnt upon the freedom of eontraet in 
any case must make it plalnly and obviously clear that the eontraet in 
question is against public policy. 
8. Same— FEDERAL Courts— Following State Décisions. 

Whether or not, in a lease by a railroad company of part of its right 
of way, a provision exempting it from liabllity for any damage to build- 
ings or Personal property situated thereon, resultlng from the négligence 
of its oflBcers or agents, or from flre communlcated from its locomotives, 
Is against public policy, Is a question of gênerai law, in regard to which 
the fédéral courts, while regarding the state décisions as persuasive au- 
thority, must in the end exercise an indépendant judgment. 62 Fed. 904, 
affirmed. Caldwell, J., dissentlng, on the ground that the proposition Is 
wrong in principle, and Its décision is not necessary to the décision of 
the case. 
4 Bamb — Railroad Companies— Contracts — Liabilitt i-or Négligence. 

A lease by a railroad company of a portion of Its right of way, i^pon 
condition that the company shall not be liable for any damage to build- 
ings or Personal property situated thereon by reason of flre originating 
from Its locomotives, or for damage resulting from the négligence of its 
employés or agents, Is not void, as against public policy, either under the 
lowa décisions or upon gênerai principles. 62 Fed. 904, afflrmed. 
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- In Erroi'to tbe Circuit Court of the United States for the Northern 
District of lowa. 

On February 1, 1890, the Chicago, Milwaukee & St. Paul Railway Com- 
pany, the défendant in error, leased to Simpson, Mcintire & Ce, a copartner- 
ship, certain portions of its dépôt grounds at Monticello, in the state of 
lowa, "upon the express condition that the said railway company, its suc- 
cessors and assigns, shall be exempt and released, and said parties of the 
second part [Simpson, Mcintire & Co.], for themselves, and for their heirs, 
executors, and administrators, and assigns, do hereby expressly release 
them, from ail liability or damage by reason of any injury to or destruction 
of any building or buildings now on, or which may hereafter be placed on, 
said premises, or of the fixtures, appurtenances, or other Personal property 
reaiaining inside or outside of said buildings, by tire occasioned or originated 
by sparks or burning coal from the locomotiTes, or from any damage done 
by tralnSj or cars running offl the tracli, or from the carelessness or négli- 
gence of employés or agents of said railway company." Simpson, Mcintire 
& Co. had, or constructed, a cold-storage building and warehouse on the 
leased premises, stôcked it with butter and eggs, and insured the buildings 
and stock with the Hartford Fire Insurance Company and seven other in- 
surance companies, which are the plaintifCs in error, and the buildings and 
stock were burned. The insurance companies brought an action against 
the railway company in the court below, and alleged In their complaint that 
they had insured Simpson, Mcintire & Co. àgalnst loss by lire on their cold- 
storage building, warehouse and stock; that thèse were destroyed by a fire 
caused by the négligence of the railway company on November 11, 1892; 
that the Insijirance companies had paid Simpson, Mcintire & Co. $23,450 ou 
account of their loss by this fire; that they were thereby subrogated to the 
rights of Simpson, Mcintire & Co. against the railway coffipany, and werè 
entltled to itecover from it that amount with interest. The railway company 
answered this complaint, and one of the défenses it pleaded was the condi- 
tion of the lease to Simpson, Mcintire & Co., by which they exempted and 
released the railway company from ail liability for damage to their buildings 
and stock caused by fire set by the railway company. The plaintifCs in error 
demurred to tois défense on thé ground that this stipulation of the lease 
was against public policy and void. Their démarrer was overruled, and 
judgment was rendered against them thereon. The writ of error in this case 
was sued out to reverse this judgment, and the ruUng upon the demurrer 
is the error assigned. 

Charles Ai. Clark and Eichard W„ Bargei', for plaintifls in error. 
Charles B. Keeler, for défendant in error. 

Before OALDWELIv, SÀNBOEN, and THAYËE, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

Is a condition, in a lease by a railway company of a portion of its 
right of way, that it shaU not be liable to the lessee for any damage 
to any buildings or personal property thereon, caused by fire set by 
its locomoi:ives, or by the négligence of its offîcers or servants, in vio- 
lation of public policy, and therefore void? This is the question in 
this case. ïhe public policy of a state or nation mustbe determîned 
by its constitution, lavs^s, and judicial décisions; not by the varying 
opinions of laymen, lawyers, or judges as to the demands of the in- 
terests of the public. Vidal t. Girard's Ex'rs, 2 How. 127, 197; 
U. S. V. Trans-Missouri Freight Ass'n, 7;C. C. A. 15, 73, 58 Fed. 58; 
Swann v. Swann, 21 Fed. 299. If this was a question of local law, 
or of the public policy of the state of lowa alone, it would require 
little considération by this court. There are many provisions of the 
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statutes of the state of lowa relating to the duties of individuals and 
corporationa to use care to prevent damage from fire. The two which 
bear most directly upon the question under considération in this case 
are sections 1289 and 1308 of the Code of that state, which provide 
"that anj corporation operating a railway shall be liable for ail 
damages by flre that is set out or caused by operating of any such 
railway" (McClain's Ann. Code lowa 1888, § 1972); and "no contract, 
receipt, rule, or régulation, shall exempt any corporation engaged 
in transporting persons or property by railway from liability of a 
common carrier, or carrier of passengers, which would exist had no 
contract, receipt, rule, or régulation, been made or entered into" 
(Id. § 2007). In Griswold v. Railroad Go. (lowa) 57 N. W. 849, the 
suprême court of lowa considered thèse statutes and the public 
policy of that state, and, after repeated argument and the most care- 
fui délibération, held that a provision in a lease by a railway Com- 
pany of a portion of its right of way, on which the lessee had placed 
an elevator and warehouse and personal property, which exempted 
the railroad company from liability for damages by fire negligently 
communicated by its servants to thèse buildings and their contents, 
violated no law of that state, was not injuriius to the public inter- 
ests, and was not against public policy. This was the décision of 
the highest judicial tribunal of that state. It constitntes an au- 
thoritative construction of the statutes of the state (Dempsey v. 
Township of Oswego, 4 U. S. App. 416, 435, 2 C. C. A. 110, 51 Fed. 97; 
Rugan T. Sabin, 10 U. S. App. 519, 3 C. 0. A. 578, 53 Fed. 415; Trav- 
elers' Insurance Co. v. Oswego Tp., 7 C. C. A. 669, 674, 59 Fed. 
58; Madden v. Lancaster County, 12 C. C. A. 566, 570, 65 Fed. 188) 
and a very persuasive authority that the contract hère in question 
is not contrary to public policy. 

Upon the latter question, however, it is not conclusive upon the 
national courts. Whether or not such a provision of a contract is 
against public policy is a question of gênerai law, and not dépendent 
solely upon any local statute or usage. Over this question the na- 
tional courts exercise concurrent jurisdiction with those of the state, 
and, while the décisions of the latter are always entitled to the 
weight of persuasive authority, the fédéral courts must in the end 
exercise their own judgment. Railroad Co. v. Lockwood, 17 Wall. 
357, 368; Myrick v. Railroad Co., 107 U. S. 102, 1 Sup. Ot. 425; 
Carpenter v. Insurance Co., 16 Pet. 495, 511; Swift v. Tyson, 16 Pet. 
1; Railroad Co. v. National Bank, 102 U. S. 14; Burgess v. Seligman, 
107 U. S. 20, 33, 2 Sup. Ct. 10; Smith v. Alabama, 124 U. S. 465^ 478, 

8 Sup. Ct. 564; Bûcher v. Railroad Co., 125 U. S. 555, 583, 8 Sup. Ct. 
974; Liverpool & G. W. Steam Co. v. Phénix Ins. Co., 129 U. S. 397,443, 

9 Sup. Ct. 469. We turn accordingly to the considération of this 
question. 

Before entering upon its discussion, it is important to note the 
terms and effect of the lease befoî-e ns, and the situation of the par- 
ties and of the property which was destroyed. Before the lease 
was made, the lessees had no right to enter upon, or to place any 
property upon, the leased promises, and the railway company owed 
to the lessees no duty to exercise ordinary care not to set fire to any 
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property on thoee premises, beçause, presumptively, there was none 
there, and beçause, if any one put any there, the only duty of the 
Company was not willfully and wantonly to injure it, beçause it 
would be there in violation of law. If, however, the railway Com- 
pany Should lease the right of way to Simpson, Mcintire & Go., and 
should permit them to put buildings and personaJ property thereon, 
it would thereby subject itself to a new burden and assume a new 
duty, — the duty of exercising ordinary çare to prevent the burning 
of their property on thèse premises by the opération of its railroad. 
It was apparently willing to discharge ail the duties it owed to the 
public, and to every individual of the public, and it did not under- 
take, by this lease, to limit or restrict its liability to discharge any 
of those duties, but it simply undertook to prevent its assumption 
of a new duty. Its quasi public character as a railroad company, 
its position as a common carrier, imposed upon it no duty to lease 
any of its right of way to thèse lessees, or to any one else, nor had 
they, or any one, any right to the use of the leased premises before 
this lease was made. The property that was burned was the private 
property of the lessees. None of it was in process of transportation 
by the railway company, none of it was awaiting delivery by the 
Company to its consignées after transportation, and none of it had 
been received by the company for transportation. The warehouses 
and the property in them bore the same relation to the carrying 
business of the company, according to this record, that the store and 
contents of any merchant or commission man would bear to it. 
Neither the lease, nor the relation of the property to the railway 
company, arose out of the discharge of any duty imposed upon the 
corporation by its position of a common carrier, or by its character 
of a quasi public corporation. 

The question, then, is, was it a violation of public policy for the 
lessees to agrée, under thèse circumstances, that, if they were per- 
mitted to put their buildings and property upon the right of way 
of the railroad company, and to use tiiem thereon, the duties and 
liabilities of the latter to them, and to the public, should remain as 
they ■were before the lease was made, and should not be inereased 
by any additional burden? No act of congress, no statute, no dé- 
cision of any court (except a décision of the suprême court of lowa, 
which was oyerruled by Griswold v. Eailroad Ce, supra), which pro- 
hibits such an agreement or déclares it to be against public policy, 
has been called to our attention. Counsel for plaintilïs in error 
présent a carefully prepared and exhaustive argument, by analogy, 
to show that such an agreement is detrimental to the public welfare, 
and against public policy, but their contention rests entirely upon 
that argument. If the analogy fails, the argument falls. The argu- ' 
ment runs in this way: A contract by a railroad company with one of , 
its employéSj oi^ with a passepger, or with a shipper, to exempt itself 
from liability for négligence in operating its railroad is against public 
policy and voidj. Railway Co. v. Payne, 29 Kan. 169; Railway Co. v. ; 
Eubanks, 48 Àrk. 460, 3 S. W. 808; .Railroad Co. v. Lockwood, 
17 Wall. 357; Express ,Co. v. Caldwell, 21 Wall. 264, 267; York Co. 
V. Central Eailrçad, 3 Wall. 107; Bank of JCentucky y. Adams Ex^^ 
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press Co., 93 U. S. 174, 181, 183, 185; Liverpool & G. W. Steam Co. 
V. Phénix Ins. Co., 129 U. S. 44=0, 441, 9 Sup. Ct. 469. The contxact 
to exempt the raiiway company from liability for damage to the 
property of thèse lessees, caused by fires resulting from the négli- 
gence of the raiiway company, is similar to contracts with its em- 
ployés, passengers, and shlppers to exempt it from liability to them 
for négligence in operating its railroad. Therefore, the provision 
for exemption in this lease is against public policy, and void. But 
the analogy f ails in that vital part which constitutes the reason and 
foundation of the rule established by the authorities cited. Its 
fallacy is, that the law imposes upon a railroad company the absolute 
duty to operate its railroad, to employ suitable men to operate it, to 
exercise ordinary care to furnish them with a reasonably safe place 
in which to render their services, " and with reasonably safe ma- 
chinery and appliances with which to perform them. Any breach 
of this duty is a violation of the law which imposes the duty. Tt 
is also an immeasurable injury to the public interests, because it 
endangers the lives and limbs of citizens, which are of the highest 
value to the state and nation. A contract which exempts the car- 
rier from négligence in the discharge of thèse duties is void, be- 
cause it relieves it of an absolute duty which the law imposes Upon 
it, and because it unreasonably endangers the lives of employés and 
passengers. But the law imposes no duty upon a railroad company 
to lease its right of way, or to use ordinary care not to set fires that 
would bum property placed upon it by strangers without its per- 
mission. In the former case, public policy and the law impose 
upon the carrier the duty to hire employés, to operate its railroad 
with reasonable care, in order to protect its employés from injury, 
and therefore it may not contract to be relieved from the law and 
the duty. The carrier has no choice. It must perform thèse 
duties, or forfeit its charter. In the latter case, no duty to. lease 
is imposed. The company has the option — the choice — ^to lease 
or to refuse to lease; and if it does lease, and does stipulate for in- 
demnity from damages caused by its négligence in flring the prop- 
erty of the lessee placed upon the leased premises by its permission, 
that contract in no way relieves it from the discharge of any duty 
to the public, or to any citizen, that the law or public policy had 
imposed upon it. 

Again, the law imposes upon a railroad company the absolute 
duty to accept passengers and freight when offered, and to carry the 
former with the utmost, and the latter with ordinary, care. The 
passenger is often obliged to travel, and the shipper to send his 
goods, by railroad. In making their contracts, they do not stand on 
an equal footing with it. They cannot stop to negotiate and settle 
the terms of a contract, every time they désire to use the railroad. 
They would often prefer the abandonment of the contracts to such 
negotiations. On the other hand, the railroad company, with its 
trained employés, and its monopoly of the transportation facilities 
sought, has the ability and the power to exact the contract it de- 
sires. This inequality in the situation of the parties, which would, 
if penhitted, enable the railroad company to obtain unfair contracts 
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from passengers and shippers, and the fact that contracta with 
them, which exempt tbe company frpm liability for négligence, re- 
lieve it from an absolute duty imposed by tbe law, and tbus violate 
it, and at tbe same time increase tbe danger to tbe lives and property 
of tbe people from tbe opération of a railroad, constitute tbe reasons 
for tbe décisions tbat bave establisbed and maintain tbe rule tbat 
sucb contracta are against public policy. Eailroad Co. v. Lock- 
wood, 17 Wall. 357, 369, 378, 379; York Co. v. Central Railroad, 3 
Wall. 107, 112; Express Co, v. Kountze, 8 Wall. 342, 353; Liverpool 
& G. W. Steam Co. v. Pbenix Ins. Co., 129 U. S. 397, 440, 443, 9 Sup. 
et. 469 ; Express Co. v. Caldwell, 21 Wall. 264, 267, 268. 

But tbe défendant in error and Simpson, Mcintire & Co., did not 
stand on unequal footing. Tbe lesseea were not compelled to lease 
of tbe railroad company. Tbe Jatter bad no monopoly of land In 
lowa. Eacb party bad tbe option to exécute, or to refuse to exé- 
cute, tbe lease. The condition exempting tbe company from lia- 
bility for damages to tbe property of tbe lessees caused by lire set 
by tbe négligence of tbe company relieved tbe company from no 
duty it was required by law to perform, but simply provided tbat it 
sbould not assume an additional burden, whicb it bad tbe option to 
take or to refuse. Tbus, in tbe case at bar, ail tbe reasons for tbe 
rule avQiding contracts exempting common carriers from liability 
for négligence failed. And it is difQcult to perceive bow tbe propo- 
sition tbat tbis rule ebould govern tbls case can be , successf ully 
maintained. 

It is said tbat it was tbe duty of tbe railroad company to furnisb 
suitable warebouses for tbe receipt of butter and eggs ofEered to it 
for transportation, and already transported, but awaiting deliA^ery 
to tbe consignées, tbat it was bound to exercise ordinary care not 
to burn tbe contents placed in sucb warebouses by it as a carrier, 
and tbat, if it employed Simpson, Mcintire & Co. to receive and store 
tbe goods of its sbippers, it was bound to exercise tbe same degree 
of care to protect tbe goods in tbeir possession. Stock-Yards Co. 
y. Keitb, 139 U. S. 128, 133, 136, 11 Sup. Ct. 461. It is a conclusive 
answer to tbis contention tbat tbere is notbing in tbis record to 
sbow tbat tbe railroad company ever bad employed Simpson, Mcin- 
tire & Ço. to receive or store any of tbe goods of its shippers, 
Moreover, if it bad done so, it is not perceived wby tbe contract of 
thèse lessees to take tbe risk of, and to bold tbe railroad company 
barmless from, any damage to sucb property from ares caused by 
tbe négligent opération of tbe railroad, would not bave been valid. 
It goes witbout saying that tbe railroad company could bave legally 
employed an insurance company to indemnify it against loss by 
flre occasioned by tbe négligence of its servants. If there were 
goods of its customers burned in tbe warehouse, tbe lessees bad, in 
effect, insured tbe railroad company against damages for tbeir loss, 
and tbe insurance companies bad insured tbe lessees. No reason 
is perceived wby thèse contracts were not valid. 

It is said tbat a statute which sbould provide tbat a railroad com- 
pany sbould not be liable to tbe owner of property for damages to 
it by flre, caused by tbe négligence of tbe company, would be un- 
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oonstitutional and void, because it would authorize the taking of 
private property without due process of law, and witliout compen- 
sation, and that, therefore, the contract hère in question is void. 
But a statute enacting that a private individual who should con- 
struct a building or store personal property upon the right of way 
of a railroad company should be deemed guilty of négligence, and 
should not be permitted to maintain any action against the company 
for its destruction by flre, occasioned by the négligence of the latter 
in the opération of its railroad, would not be obnoxious to this ob- 
jection, nor detrimental to the public interest, and it is not perceived 
how a contract to that effect could be. 

The public policy of this nation, with référence to contracta of com 
mon carriers exempting them from liability for négligence, was 
established and declared by the décisions of the suprême court in 
Railroad Co. v. Lockwood, 17 Wall. 357, 384; Express Co. v. Cald- 
well, 21 Wall. 264, 267, 268; and Liverpool & G. W. Steam Co. v. 
Phénix Ins. Ck)., 129 U. S. 397, 440, 441, 9 Sup. Ct. 469. In the lead 
tng case of Railroad Co. v. Lockwood, 17 Wall. 357, 384, Mr. Justice 
Bradley declared the rules by which the validity of such contracta 
must be determined to be : 

"First, that a common carrier eannot lawfully stipulate for exemption from 
responsibility wlien sucli exemption is not just and reasonable in tlie eye 
of tlie law; secondly, tliat it is not just and reasonable, in the eye of the 
law, for a common carrier to stipulate for exemption from responsibility for 
the négligence of himself or his servants; thirdly, that thèse rules appl:s' 
both to carriers of goods and carriers of passengers for hire, and witli 
spécial force to the latter." 

In Liverpool Steam Co. v. Phénix Ins. Co., 129 U. S. 397, at page 
441, 9 Sup. Ct. 469, Mr. Justice Gray thus states the rule in a single 
paragraph: 

"Spécial contracts between the carrier and the customer, the tèrms of 
which are just and reasonable, and not contrary to public policy, are uphèld, 
—such as those exempting the carrier from responsibility for lossés happen- 
ing from accident, or from dangers of navigation that no human skill or 
diligence can guard against; or for money or other valuable articles, lialïle 
to be stolen or damaged, unless informée! of their character or value; or for 
perlshablé articles or live animais, when Injured without defanlt or négli- 
gence of the carrier. But the law does not allow a public carrier to' abandon 
altogether his obligations to the public, and to stipulate for exemptions 
which are unreasonable and Improper, amounting to an abnégation of the 
essential duties of his employment." 

The burden is on the party who seeks to put a restraint upon the 
f reedom of contracts to make it plainly and obviously clear that the 
contract is against public policy. U. S. v. Trans-Missouri Freight 
Ass'n, 7 0. 0. A. 15, 82, 58 Fed. 58; Printing & Eegistering Co. v. Samp- 
son, L. R. 19 Eq. 462; Tallis v. Tallis, 1 El. & Bl. 391; Rousillon 
V. Rousillon, 14 Oh. Div. 351, 365; Stewart v. Transportation Co., 17 
Minn. 372, 391, (Gil. 348); Marsh v. Russell, 66 K Y. 288; Phippen 
V. Stickney, 3 Metc. (Mass.) 384, 389. In our opinion, the plaintiffs 
in error fall far short of sustaining this burden, and our conclusions 
are: 

The reasons why an unreasonable and unjust contract between a 
common carrier and another, exempting the former from liability 
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for négligence, is against public policy, and void, are, that it at- 
tempts to release the carrier from the discharge of the essential 
duties imposed upon it by law, that the parties to the contract are 
not upon an equal footing, and that it tends to endanger the lives 
and limbs of passengers and employés. A contract in a lease by 
a railroad company of a portion of its right of way, that it shall not 
be liable to the lessees for any damage, caused by lire set by the 
négligence of itself or of its employés, to the buildings or personal 
property which the lessees hâve or place on the leased premises, does 
not fall within this rule, and is not void because it does not fall 
veithin its reasons. A railroad company does not assume by such 
a contract to relieve itself of any of its essential duties as a common 
carrier or as a quasi public corporation. The contract leaves it 
under the same duties and liabilities to w^hich it was subject before 
it was made. It is bound to the same diligence, fldelity, and care, 
after a lease containing such a contract is executed, that it would 
hâve been required to exercise if no such agreement had been made. 
Express Co. v. Caldwell, 21 Wall. 264, 267, 268. The only effect of 
the contract is to prevent the assumption by the railroad company 
of a new duty, vrhich it was entirely free to assume or to refuse to 
assume. It does not tend to endanger the lives of the employés or 
passengers of the company, and the parties to it stand upon an equal 
footing when the lease is made because each is free to make or 
refuse to lûake the contract. 

For thèse reasons the judgment below must be afflrmed, with 
costs, and it is so ordered. 

CALDWELL, Circuit Judge (dissenting). I concur in the conclu- 
sion reached in this case but dissent from this statement in the 
majority opinion, namely: 

"Upon the latter question, however, it is not conclusive upon tlie national 
courts. Wlietiier or not sucli a provision of a contract is against publie 
policy is a question of gênerai law, and not dépendent solely upon any local 
statute or usage." 

, The contract ref erred to is a lease of real estatë situated in lowa. 
The lease was made and executed, and its covenants were to be per- 
formed, in that state. The suprême court of lowa held the lease 
and ail its conditions valid under the laws of that state. No déci- 
sion of the suprême court of the United States has been cited, and it 
is believed none can be found, holding that this décision of the su- 
prême court of lowa is not binding on this court. But, however 
this may be, there is no différence of opinion between the suprême 
court of lowa and this court as to the validity of the lease and ail 
its conditions, and there is, therefore, no occasion fw this court to 
express an opinion upon the question whether it Would be bound 
by the décision of the suprême court of lowa if the two courts dif- 
fered in opinion on the question of public policy. What is said on 
this subject is not necessary to the décision of the case, and, 
moreover, is not law. A "local statute," declaring such a condition 
in a lease to be either valid or void, would undoubtedly be obligatory 
on this and ail other courts. There are weighty reasons why a 
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question of this character shoald not be ligMly considered. The 
most serious blot on the American System of jurisprudence is that 
whereby a question affecting the rights and liabilities of a citizen 
may be differently decided by courts of différent governments, whose 
judgments are equally binding and final. This unfortunate condi- 
tion of our jurisprudence results from our dual system of govern- 
ment. It has no existence in any other country, and ought to be 
confined within the narrowest limita possible in this. Nothing can 
be more répugnant to one's sensé of justice, or to a uniform and har- 
monious administration of the law, than to require the citizen to be 
bound by conflicting décisions of courts of diiïerent governments. 
Under the opération of this unseemly rule, a suit against one in a 
State court may be decided one way, and a suit against the same 
party in the fédéral court, involving the very same question, may be 
decided the other way. As a resuit of thèse diverse rules of dé- 
cision, each party to a suit engages in an unseemly struggle to get 
into that jurisdiction whose rules of décision are believed to be 
most favorable to his side of the case. It was the hope that this 
court would overrule the décision of the suprême court of lowa in 
a similar case that caused the removal of this case into the circuit 
court The class of questions as to which différent rules of décision 
may obtain, and the fédéral courts may disregard the décision of 
the state courts thereon, has not been very clearly deflned. What 
is said hère has référence, of course, to nonf ederal questions, such as 
the one raised in this case. As to fédéral questions, there is but 
one rule of décision, and one court of last resort The gênerai state- 
ment has been often made that the fédéral courts are not bound to 
follow the décisions of state courts on questions of gênerai juris- 
prudence, when unaffected by state législation; but no exact enu- 
meration has ever been made, or ever can be made, of the questions 
that corne within this gênerai définition. Moreover, the décisions 
of the suprême court relating to the subject are not uniform or 
harmonious. The question as presented by this record is not free 
from doubt. It is a question upon which the court should not ex- 
press an opinion, except when necessary to the décision of the case, 
and that necessity does not exist in this case. 
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(Circuit Court of Appeals, Blghth Circuit. September 30, 1895.) 

No. 475. 

BoïTDs— Resibenob dp StJBETiBS— Iowa Statutes. 

The provision of section 827 of McClaln's Code of lowa, that the "surety 
in every bond provlded for In this Code must be a résident of this state," 
does not apply to bonds glven under Act Aprll 7, 1884 (which Is subsé- 
quent to and Independent of the Code), for the purpose of releasing 
mechanlcs' liens or preventlng the filing thereof upon public buildings 
or Improvements. 
Same— INFOBMAL and Irregular Bostds. 

The fact that a bond given under the requirements of the act of 
Aprll 7, 1884, Is not made to the county owning the impro veinent, and 
v.70F.no.2--14 
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doeè not contain a penalty, aCi requii^a by the statùte, biil, Instëad therfe- 
of, runs dlrectjy ito the parties wbose mecbanlcs' liens are to be released 
thereby, and to ail other parties then or theréafter having a rlght to flle 
méchantes' liens, for the fuU amount whlch may be due upon their 
claims, does not render the bond Invalld; for a bond glren to satisfy the 
requirement of a statute may be blndlng on the parties as a common-law 
bond when not executed wlth the formalitlea or In the mode prescrlbed 
by the statute. 

3, Samb — Ebtoppel. 

A bond glven under Wie lowa statute of Aprll 7, 1884, to procure the 
release of certain mechahlcs' liens flled àgalnst a public building, and to 
prevent the flling of othèr liens, was not executed with thé formalities 
or In the mode prescrlbed by the statute. In an action thereon the jury 
found specially that the défendants "executed and delivered and filed" 
the bond "for the purppse of preventing the plalntiffs from fillng" a 
mechanlc's lien; that the plaintiffs relied upon the bond, and assented 
to Its valldity under the statute; that they were thereby induced to 
abstaln from flling mechanlcs' liens, and. In conséquence, lost thelr right 
to procure a lien. Bdd, that the suretles on the bond were estopped to 
deny Its yalldity. 

4. Limitation of Actions— Ambndment to Show Jurisdiction. 

Where the judgment of a fédéral court Is reversed on error because the 
comt)laint does not show the diverse cltlzenship necessary to sustain the 
jurisdiction, and theréafter an amendment:is allowed helow, which cures 
this def eçt without introduclng any new cause of action, the suit is 
deemed to hâve been commenced at thé date of Its original Institution, 
and not at the date of the amendment. 

In Error tb tàe Circuit Court of the United States for the District 
of Nebraska. ' ; 

On the 26th of February. 1890, Richards &,Cô;, a flrmof building con- 
tractors, entered Intd a'eontract wlth the cdunty of Montgomei'y, lowa, for 
theerectlon of Kl, oourthouse for the county. Aïterwards Klchards & Co. 
entpred into^^vçraf contr^çts wlth Carneglç, Phlpps & Co., the plaintifCs In 
error, wheret)]y,thè plaintiffs In error undertook to furnlsh and put In place 
materlàls tôt building the courthouse. Qn the 2d day of ^Fébruary, 1891, 
while the plaintiffs Ih error weré engaged In pettorming thèse contracts, and 
beforç the satQÇ: had been completely finished and performed, and for the 
purposeofipi'even.ting the plaintiffs In error from flling a claim against the 
coUnty qf , Montgomery for the value of the materlàls furnisbed by them. 
Richards &: Co., acting under a statute of lowa authorlzing them to do so, 
executed, delivered, and flled '.wlth the cbùnty treasurer of Montgomery 
county thelr bond, with J. H. Hùlbert, B. A. Blum, H: B. Ôrerèl, Albert FoU, 
and B. J. Refregier, the défendants In error, as thelr suretles. The foUowing 
Is a copy of the bond: 

"Whereas, Richards & Company, contractors, of Omaha, Nebraska, hâve 
heretofore eptered-lnto a contract wlth Montgomery county, lowa, for the 
purpose of erectlng a courthouse for sald county at Red Oak Junctlon, lowa; 
sald Richards & Company agreelng to fùrnlsh ail labor a:nd materlàls used 
In erectlng sald courthouse and to pay for the same; and whereas, sald 
Richards & Company bave proceedéd wlth the érection of sald courthouse 
under sald contract wlth said county; and whereas, large quantitles of 
labor. andt materlal bave been used, and are to be used in sald courthouse, 
the rbof of sald courthouse belng now put In place; and whereas, the laws 
of lowa provide that ail persons furnishing labor and materlàls in the érec- 
tion of publie bnildings, such as the courthouse above mentioned; and 
whereas, on the 38th day of January, 1891, the Northwestern Terra Cotta 
Company filed a claim against sald courthouse fund for materlàls furnlshed 
Richards & Co., for use in constructlng sald courthouse; and whereaa, other 
furnishers of labor and materlàls may hereafter claim the rlght to flle 
such daim against sald courthouse fimd: ,Now,Mtherefore, we. Richards & 
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Op^(is prlnclpals, and H. P. Drexel, E. J. Eef régler, B. A. Blum, J. H. flul- 
bert, and Albert FoU, as suretles, for the purpose of releasing the claim now 
on flle wlth the auditor of Montgomery county, lowa, in favor o£ the North- 
western Terra Cotta Company, which claim is a mechanic's lien against a 
public corporation, to wit, Montgomery county, lowa, and for the purpose of 
preventing the filing of any mechanic's lien for material furnished or work 
and labor performed In the building and érection of said courthouse, for 
whlch the persons furnishing said material and performing said labor would, 
under the laws of the state of lowa, be entitled to flle a mechanic's lien 
against sai^ publie corporation to wit, Montgomery county, lowa, and for 
the use and benefit of the said Northwestern Terra Cotta Company, and for 
the use and benefit of such other persons who now hâve or shall hereafter 
hâve a right to flle mechanic's lien against said public corporation, Mont- 
gomeiy county, for materials furnished or work and labor performed, and 
for the purpose of paying any and ail sum or sums found to be due the sai3 
Northwestern Terra Cotta Company from Richards & Company, aforesaid, 
and for the purpose of paying any and ail sums due from said Richards & 
Company to any and ail persons for materials furnished or to be furnished, 
or for work and labor done or to be done, for which any of said persons hâve 
now or may hereafter hâve a right to file a mechanic's lien against said pub- 
lic corporation, Montgomery county, lowa, for said labor, work, or material 
done or furnished,— this obligation Is executed, and we bind ourselves and 
assigns to pay any such sum or sums so found to be due said Northwestern 
Terra Cotta Company, or any person or persons, as hereinbefore mentioned. 
This obligation is executed for the use and benefit of ail persons who eow 
hâve, or may hereafter hâve, a right to flle a mechanic's lien against Mont- 
gomery county, lowa, under and by vlrtue of the provisions of sections 3326, 
3327, 3328, 3329, of McClain's Annotated Code of lowa (édition 1888), be- 
Ing the Laws of the 20th G. A., chapter 179, sections 1 to 4, inclusive, for 
materials furnished or to be furnished, or work and labor done or to be done, 
In the building and érection of the courthouse at Red Oak Junction, Mont- 
gomery county, said courthouse being erected and built by the said lîichards 
& Co. aforesaid. Richards & Co. 

"H. P. Drexel. 

"E. J. Ref régler. 

"B. A. Blum. 

"J. H. Hulbert 

"Albert FoU. 
"Wltnegs: B. G. Burbank." 

The bond was indorsed as follows: 

"It appearing to me that the Northwestern Terra Cotta Company of Chica- 
go, m., has now and clalms the right to file a mechanic's lien or claim 
against Montgomery county, for materials furnished in the building of the 
courthouse for said county; and It also appearing to me that Carnegie, 
Phipps & Co. claim to hâve the right now and hereafter to flle a lien against 
said county for materials furnished and labor performed and to be hereafter 
furnished, and each of said corporations and persons havlng consented in 
writing by me now held, that nonresldent sureties may file a bond. Now as 
to the Northwestern Terra Cotta Company and Carnegie, Phipps & Co., the 
within and foregoing bond is now by me filed and approved this February 
Oth, 1891. Joël Carey, 

'"Treasurer of M^itgomery County, lowa." 

The foUowing Is the act in pursuance of which, the bond recites, it was 
given: 

"Chapter 179. Acts of the 20th Assembly. An act to protect sub-contractors 
for labor performed and material furnished for public buildings and im- 
provements (additional to ch. 100 of the Acts of the Sixteenth General As- 
sembly). 

"Be It enacted by the gênerai assembly of the state of lowa. 
"Section 1. Every mechanic, laborer or other person who as sub-con- 
tractors, shall perform labor upon, or fumlsh materials for the construction 
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of any public building or bridge or ôther Improvements not belongîng to the 
State, shall hâve a, valld claim against tlie public corporation constructlng 
such building, bridge or otber improvements, for the value of such services 
and materlal, in an amount not in excess of the contract price to be paid 
for the building, bridge or other improvements, nor shall any such corpora- 
tion be required to pay any such daims at any time before, or in àny manner 
différent frorti that provided In the principal contract. 

"Sec. 2. Such clalm shall be made by fillng with the public offlcer through 
whose order the payment is to be made, an itemlzed and sworn statement of 
the demand within thirty (30) days after the performance of the last labor 
or the fumlshing of the last portion of the material, and claims shall bave 
priority in the order In which they shall be illed. 

"Sec. 3. Any party in interest may cause the adjudication as to the amount, 
validity, priority and mode and time of payment of such claim by équitable 
proceedings in any court having jurisdiction. In such case the court may 
assess a reasonable sum to be taxed as attorney's fées against the party fail- 
ing in such action in favor of such corporation. 

"Sec. 4. The contractor may at any time release such claim by fillng witli 
the treasurer of such corporation a bond, to such corpciration, for the beneflt 
of such claimants in sufflclent penalty with sureties to be approved by such 
treasurer, conditioned for the payment of any sum which may be found due 
such claimant. And such contractor may prevent the fillng of such claims 
by flling in llke manner a bond conditioned for the payment of persons who 
may be entitled to file such claims. Suit' may be brought on said bond by 
any clàlmant within one year after the cause of action accrues, and judg- 
ment shall be rendered against the principal and sureties for any amount 
due said claimant. (Secs. 332&^29, McClain's Annotated Code of lowa.) 

"Approved April 7, 1884." 

The case was trled to a jury, and a spécial verdict talien, in which the jury 
found, amông other things: That "about the 2d day of February, 1891, while 
the said plalntiff s were engagea In perf orming the said contracts and f ur- 
nishlng said material and labor, and before the same had been completely 
finished and performed, and for the purpose of preventing the plaintiffs from 
fillng a claim against the county of Montgomery for the value of thelr ma- 
terial and labor, the défendants hereln executed and delivered and filed with 
the county treasurer of Montgomery county" the bond in suit. That plain- 
tiffs in error rèlled upon this bond, and assented to it as a valid bond under 
the laws of lowa, and were thereby induced to abstain from fillng a claim 
against the county of Montgomery for the value of their labor and material, 
and continued to perform their contracts in reliance thereon, and contlnued 
to rely thereon until the time for fillng such claims under the statute of 
lowa had expired, and until after Richards & Co. had become insolvent. 
That the sureties in this bond were nonresidents of lowa, and not freeholders 
In that State, and, at the instance and request of Richards & Co., Carnegie, 
Phipps & Co. walved objection to the bond on that ground, and, at the in- 
stance and request of Richards & Co., the county treasurer then approved 
the bond in the manner shown by his Indorsement thereon. That the plain- 
tiffs performed their several contracts, and also furnished extra labor and 
material; and that, If they were entitled to recover upon their cause of ac- 
tion, and the facts found, they weré entitled to recover the sum of $17,- 
363.66. 

Upon the' comihg in of th% spécial verdict, the plaintiffs in error filed a mo- 
tion for judgment against ail the défendants thereon, which was overruled, 
and, on motion of the défendants in error, judgment on the verdict was 
rendered for them-. Thèse rulings of the court were duly excepted to, and 
are assigned as érrors. 

W. W. Morsmàn (J. M. Junldn and Smith McPierson, on the brief), 
for plaintiffs in error. ., 

H. Oi Brome and B. G. Bm-bank (A. H. Burnett and R. A. Jones, 
on the brief), for défendants in error. 
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Before GALDWELL, SANBOEN and THAYEB, Circuit Judges. 

CALDWELL, Circuit Judge, after stating tlie facts as above, de- 
livered the opinion of the court. 

The contention of the défendants in error is that the bond is TOid 
because ît was not executed to the county as the obligée, and for a 
penalty, and with conditions, and was never delivered and approved, 
and that the sureties thereon were inéligible to become such. The 
plaintiffs in error maintain (1) tbat the bond is a good statutdry bond, 
and (2) that, if this is not so, it is a good common-law bond, and (3) 
that, if it is neither a good statutory nor common-law bond, the facts 
found by the jury estop the défendants from contesting theîr liabil- 
ity thereon to the plaintiffs in error. It is provided by section 327 of 
McClain's Code of lowa that: 

"The surety in every bond provided for by this Code must be a résident of 
this State and worth double the sum to be secured beyond the amount of 
his debts, and hâve property liable to exécution in this state equal to the 
sum to be secured. Where there are two or more sureties in the same bond, 
they must, in the aggregate, hâve the qualification prescribed in this sec- 
tion." 

It is objected that the sureties, not being résidents of lowa, did not 
possess the qualifications required by this section, and that the bond, 
as to them, is void for that reason. The statute under which the 
bond was given is silent as to the qualification of the sureties, the 
only requirement being that they shall be "approved." It will be 
observed that the section of the Code quoted only applies to "every 
bond provided for by this Code," and the bond in suit was not provid- 
ed for by that Code, but by an act of the législature passed long 
subséquent to the adoption of the Code. The act was not even an 
amendment of the Code, but new and independent législation. More- 
over, if the Code requirement as to the qualification of sureties ap- 
plied, the sureties would not be heard to say that they did not pos- 
sess the statutory qualifications. Wright v. Schmidt, 47 lowa, 233 ; 
Tessier v. Crowley, 17 Neb. 208, 22 N. W. 422; Jack v. People, 19 
111. 57. 

It is very earnestly contended by the counsel for the défendants in 
error that the bond is void because it was not executed to the county 
as obligée, and contains no penalty. The act recognizes two distinct 
classes of claimants to be affected by the giving of bonds: First, 
those who hâve flled their claims before the bond is given. This 
class is embraced by the flrst clause of the section. And, second, 
those who are then, or may thereafter become, entitled to file claims, 
but who are prevented from so doing by the filing of a bond. This 
class is covered by the second clause of the section. As to the flrst 
class of creditors, the act requires the bond to be executed to such 
corporation "for the beneflt of such claimants in sufflcient penalty 
* * * conditioned for the payment of any sum which may be 
found due such claimant"; and as to the second class of creditors the 
provision is that the "contractor raay prevent the filing of such claims 
by filing in like manner a bond conditioned for the payment of per- 
sons who may be entitled to file such claims." Under the act, as 
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many bonds may be execùted as tbe necessity of tbe case ma,y require., 
One bond may be execùted to release the lien of claims already flled, 
and aqothier to prevent the flling of such claims in tbe future, or both 
classes of claims may be included in one bond, as was done in the 
bond in sijit. The claim of the Northwestern Terra Côtta Company 
falls under the flrst clause of the section. This claim had already 
been filed, atnd the public records of the county disclosed its amount. 
Concerning this claim the bond récites that it is given by the défend- 
ants "as sureties, for the purpose of releasing the claim now on file 
with the auditor of Montgomery county, lowa, in f avôr of the North- 
western Terra Ootta Company, which claim is a mechanic's lien 
against a public corporation, to wit, Montgomery county, lowa, 
* * * and for the use and beneflt of said Northwestern Terra 
Cotta Company, « * • and for the purpose of paying any and 
ail sum or sums found to be due to said Northwestern Terra Cotta 
Company from Richards & Company, aforesaid. * » * This obli- 
gation is execùted and we bind ourselves and assigns to pay any such 
sum or sums so found to be due said Northwestern Terra Cotta Com- 
pany." As to this claim the obligée is named, the promise to pay is 
absolute, and the amount to be paid certain, or, what is équivalent 
thereto, capable of being rendered certain by référence to a public 
record of the county. The obligation assumed by the défendants to 
prevent the flling of claims is no less explicit. The bond recites that 
it is gîTen by the défendants "as sureties, * * * for the purpose 
of preventing the flling of any mechanics' liens for materials fur- 
nished or worlt and labor performed in the building and érection of 
said courthouse, for which the persons f urnishing said materials and 
performing said labor would, under the laws of the state of lowa, be 
entitled to file a mechanic's lien against said public corporation, to 
wit, Montgomery county, lowa, * * • and for the purpose of 
paying any and ail sums due from said Richards & Co. to any and 
ail persons for materials furnished or to be furnished, or for work or 
labor done or to be done, for which any of said persons hâve now or 
may hereaf ter hâve a right to flle a mechanic's lien against said pub- 
lic corporation, Montgomery county, lowa. * * •" The bond is 
prolix and informai, but the obligations assumed by the défendants 
are distinctly stated, and several times repeated. The fact that the 
county was not named as the obligée in the bond, as required by the 
act, does not affect its validity. By the terms of the act the bond 
is to be execùted "to such corporation, for the beneflt of such claim- 
ants." It is the claimants, and not the county, who are to be secured 
by the bond. They are made the sole beneflciaries, and by the terms 
of the act "suit may be brought on said bond by any claimant." In- 
dependently of this latter provision, the claimants could hâve main- 
tained the suit on the bond as the real parties in interest. More- 
over, the Code of lowa provides that a mistake in the name of an 
obligée in a bond shall not vitiate the security. We quote the sec- 
tions which show this: 

"See. 324. Whenever security is required to be given by law, or by order 
on judgment of a court, and no particular mode is prescribed, it sliall be by 
bond. 



CARNEGIE, PHIPPS & CO. V. HULBEKT. 215 

"Sec. 325. Such security, when pot otherwise dlrected, may, if for tlie 
benefit of Individuals, be given to the party intended to be thereby secured. 
If in relation to the public matters concerning the inhabitants of one county 
or part of a county, it may be made payable to the county; if concernitig the 
inhabitants of more than one county, It may be made payable to the state. 
But a mère mistake in thèse respects will not vitiate the security." 

The statute of lowa required sheriff's bonds to be given to the 
county. A sheriff's bond was given to the "people of Woodbury 
county," and in answer to the contention that this rendered the bond 
void the suprême court of lowa said : 

"It is further submitted that the bond, being given to the 'people of Wood- 
bury county,' is not such a bond as would make the défendants liable, there 
being no obligée of the contract, no suoh person or corporation known to the 
law. A mistake of this charaeter will not vitiate the security. See section 
2506 of the Code." Charles v. Kasklns, 11 lowa, 329. 

The section cited by the court as 2506 is now section 325 of Mc- 
Clain's Annotated Code of lowa, which we hâve quoted above. This 
opinion of the suprême court of lowa, construing and applying a stat- 
ute of that state, is binding on this court, and is conclusive on this 
question. We may add, however, that, independently of the statute 
and décision referred to, we sliould bave no difflculty in holding that 
the omission to name the county as obligée in the bond in suit in no 
manner affected its validity. In State v. Wood, 51 Ark. 205, 10 S. 
W. 624, the suit was on the bond of a county treasurer, which named 
no obligée, and it was contended that the bond was void for that 
reason. Answering this contention, the court, speaking by Chief 
Justice Cockrill, said: 

"It is argued with great earnestness that the treasurer's bond which is 
the foundation of the suit is void, upon the ground that It namés no obligée. 
Thé fallacy lies in the assumption that the obligation has not been assumed 
to any one. A bond is construed Hke any other contract or instrument of 
writing,— it is enough that the intent plainly appears, though it be not fuUy 
and particularly expressed. Partridge v. Jones, 38 Ohio St. 375. 'If there 
ever was a time,' says the court in the case cited, quoting from another case, 
'when the court listened to trivial verbal inaccuracles in contracts when the 
real meaning and intention of the parties was plain, that time has gone by, 
and the only object of the courts is that, when the meaning and intention 
of the parties are perfectly plain, no grammatical inaccuracy or want of the 
most approprlate words shall render the instrument unavailing.' It was 
never regarded as necessary that the obligée in a bond should be specifled 
eo nomine. It was enough if he was so designated that he might be cer- 
talnly ascertained. Preston v. HuU, 12 Am. Law Keg. (N. S.) 699, and note; 
Fellows V. Gilman, 4 Wend. 419. » * » The condition which shows the 
design of the bond is the important requirement in such an undertaking, and 
when that is properly framed, as it is conceded it was in this Instance, 'the 
naming of an obligée is,' as Judge Cooley expressed it in delivering the judg- 
ment for the suprême court of Michigan, 'the merest formality possible, so 
that, if the Instrument omitted to name one, • * * the substance of the 
undertaking would remaln.' Bay Oo. v. Brock, -44 Mich. 45, 6 N, W. 101. 
The substance remaining, how can the bond be void for Informallty?" 

The doctrine of this case has our approval, and is supported by the 
best-considered modem cases. Bank v. Smith, 5 Allen, 415 ; Preston 
v. Hull, 23 Grat. 600; Bay Co. v. Brock, 44 Mich. 45, 6 N. W. 101. 

The condition of the bond in suit is that required by the act. It 
is true, no penalty is named as such, but the condition of the bond 
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Bapéréeàës the riecessity of naming a lump sum as a penalty. If a 
penalty was named, it would, in order to meet witli the requireménts 
of the act, hâve to be in a sum equal to the sum of ail the claims that 
had accrued op might thereafter accrue. The presumption of law is, 
therefore, that if any specified sum had been named in the bond as a 
penalty, it would hâve been a sum equal in amount to ail the claims. A 
bond which named a less sum would not hâve been a compliance with 
the act. The difflculty in fixing a penalty as to claims which hâve 
not aecrued or hâve not been flled is apparent. No one eau know 
with any degree of certainty what they will amount to. The bond 
was, therefore, with the assent of the défendants, conditioned for the 
payment of ail claims which had been or which might thereafter be 
flled. The extent of the obligation of the défendants on this bond 
is precisely what it would hâve been had it named the penalty re- 
quired by the act. The penalty must hâve equaled the amount of 
ail the claims. The bond is the exact légal équivalent of this. By 
it the défendants agrée to pay the amount of ail the claims. ÎTo 
claim i« included which would not hâve been included in the penalty 
of the bond had it complied technically with the requirement of the 
act. Instead of naming a sum as the penalty, the only effect of which 
would hâve been to limit the liability of the défendants to the sum 
named, the parties chose to fix the limit of their liability by specif y- 
ing the claims they obligated themselves to pay, and this is the pen- 
alty of the bond, and a sufflcient compliance with the act in that re- 
gard. 

Other technical objections to the bond as a statutory bond need 
not be considered. Assuming, but not deciding, that they are well 
founded, the bond is unquestionably a good common-law bond. It 
is well settled that a bond given in pursuance of some requirement 
of law may be valid and binding on the parties, although not made 
with the formalities or executed in the mode provided by the statute 
under which it purports to hâve been given. This rule rests on the 
principle that, although the instrument may not conform to the spé- 
cial provision of the statute or régulations with which the parties 
executed it, nevertheless it is a contract voluntarily entered into 
upon a sufflcient considération, for a purpose not contrary to law, 
and therefore it is obligatory upon the parties to it in like maiiner 
as any other contract or agreement is held valid at common law. 
Bank V. Smith, 5 Allen, 415; U. S. v. Bradley, 10 Pet. 357; U. S. v. 
Linn, 15 Pet. 311; U. S. v. Hodson, 10 Wall. 395; Shepard v. Ool- 
lins, 12 lowa, 570. The bond in suit possesses ail the requisites of 
a good common-law bond. It was voluntarily given upon a suffl- 
cient considération, for a lawful purpose, and is as obligatory on the 
makers as if it had conf ormed technically with the requireménts of 
the act. There is another view of the case equally cônclusive against 
the contention of the défendants in error. Among the spécial find- 
ings of the jury are the foUowing: 

"(10) We find that about the 2d day of February, 1891, whlle the said plain- 
tiffs were engaged in performlng the sald contracts and furnishing said ina- 
terial and labbr, and beforè the same had been completely furnlshed and 
perf ormed, and for the purpose of preventing the plalntiffs from flling a, 
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clalm against the county, pt Montgomery for the vaine of their material and 
labor, the défendants herein executed and delivered and filed wlth the county 
treasurer of Montgomery county thelr t)ond, a true copy of which Is attached 
to the amended pétition of plalntlSs herein, and marked 'Bxhiblt C " 

"(13) We flnd that the plaintiffs relled upon said bond, and assented to 
the same as valld under the laws of lowa, and were thereby induced to ab- 
stain from fîling a claim against the county of Montgomery for the value 
of material and labor f urnlshed by them, and continued to perform thelr sald 
contracts In rellanee thereon, and continued to rely thereon untU after the 
commencement of thls suit, and untll after the sald Richards & Co. had be- 
come Insolvent." 

The jury hâve found that the bond was executed and delivered by 
the défendants "for the purpose of preventing the plaintiffs from 
filing a daim against the county of Montgomery for the value of their 
material and labor," and that the bond accomplished its purpose; 
that the plaintiffs accepted and acted upon it as a compliance with 
the statute, and hâve always so treated it; and that, by reason of 
their reliance upon it, they hâve lest their right to a mechanic's lien 
on the building. The défendants, therefore, hâve received the con- 
sidération for which they gave the bond, and the plaintiffs, by ac- 
cepting and acting upon it, and treating it as valid, hâve lost the 
undoubted right they had to make their debt by establishing a me- 
chanic's lien on the courthouse, and they hâve also lost their oppor- 
tunity to make their debt out of the contractors by reason of their 
having become insolvent. We hâve hère ail the essential principles 
to work an estoppel. The défendants made the bond for the purpose 
of depriving the plaintiffs of a valuable right, and with the intention 
that the plaintiffs should accept and act upon it in the manner they 
did, and in a manner that will resuit in a total loss of their claim 
if the défendants are not required to perform the obligation of their 
contract. We do not understand that the leamed counsel for the de- 
fendants in error dispute the law of estoppel as we hâve stated it, 
but their contention is that the facts of this case do not bring it 
within the rule. They say : 

"If an Instrument has been executed and delivered, received, accepted, 
and acted on as a compliance with the statute, and the considération whoUy 
received by the principal, then we concède that the suretles ought not as a 
matter of right, and cannot as a matter of law, escape llablllty on account 
of légal defects in the form of the Instrument by whlch they are bound. 
But upon the record made in this case we deny the claim that by reason of 
the exécution of thls instrument and its signature by the sureties for whom 
we appear, Carnegie, Phipps & Company hâve lost any right, any privilège, 
or any money, and certainlj' deny that by reason of the exécution and deliv- 
ery of this instrument Richards & Company, the prlncipals named therein, 
hâve received any considération of any nature or klnd whatsoever." 

The question whether the plaintiffs in error 'lost any right, any 
privilège, or any money" by reason of their reliance upon the bond 
is conclusively settled by the spécial verdict of the jury, which shows 
they lost their whole debt, except as it may be secured by the bond 
in suit. And the question whether the défendants "hâve received 
any considération of any nature or kind whatsoever" is also settled 
by the spécial verdict of the jury, which shows that the défendants 
executed the bond for the "purpose of preventing the plaintiffs from 
filing a claim against the county of Montgomery county for the value 
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ôf 'tteit màtèrîàl and làbôr,*' and that tïe bond accbniplished itsp 
pUpipio^é, eiûà preVented thè'^làilitiffs from flling their claim. Upon 
thèse faeis,;wMch are estatlished by the flndings o£ the jury, tbe de- 
fendants are clearly estopped from availing themselves of the dé- 
fense that the bond does not confonn to the requirements of the stat- 
ute. U. B. V. Hodson, sapra; Storm v. U. S., 94 U. S. 76; Ferguson 
V. Landrum, 5 Bush, 230; Hall v. Wadsworth, 35 W. Va. 375, 14 S. 

E. 4.. ■ '•;,.. 

The statute of limitations is also interposed as a défense. The 
act under which the bond was given provides that "suit may be 
brought on said bond by any claimant within one year after the cause 
of action accrues. * * *" The cause of action accrued on the 
18th of July, 1891, and suit was brought thereon on the 22d of 
August, 1891. The petitioji did not contain the requisite averment 
as to the diverse citizenship of the partie^ essential to give the circuit 
court jurisdiction, and this court reversed the judgment of the circuit 
court for that reason, and remanded the case, with directions to that 
court to dismiss it unless the plaintifls should amend their complaint 
to show that the circuit court had jurisdiction. Carnegie, Phipps 
& Ce. V. Hulbert, 53 Fed. 10, 30. C. A. 391, 10 U. S. App. 454. When 
the record was returned to that court, the plaintiiïs amended their 
complaint by making the proper jurisdictional averment as to the 
citizenship of the plaintiffs. It is not claimed that the amendment 
to the pétition introduced any new or différent cause of action, but 
the contention of the défendants' counsel is that, in contemplation 
of law, the commencement of the suit dates from the time the péti- 
tion was amended so as to show the circuit court had jurisdiction. 
This contention is not sound, as we hâve heretofore held. In Bow- 
den V. Bumham, 59 Fed. 752, 8 C. C. A. 248, in answer to a similar 
contention we said: 

"But the court very properly granted the plaintiffs leave to amend their 
complaint, and It was amended. NeverthelesB, the plalntiff in error asserts 
that, as the complaint, at the time the attachment was issued, did not con- 
tain the necessary jurisdictional averment, every step taken in the case 
prior to the amendment was void, and that the amendment of the complaint 
could not Impart vltality or validity to anything done before the amendment 
was made. This contention Is wholly untenable. It Is every-day praetice 
to allow amendments of the character of those made in this case, and when 
they are made they hâve relation to the date of the filing of the complaint 
or to the issulng of the writ or process amended. When a complaint is 
amended, it stands as though it orlglnally read as amended. The court in 
fact had jurisdiction of the cause from the beglnning, but the complaint did 
not contain the necessary averment to show It; in other words, the amended 
complaint did not create or eonfer the jurisdiction; it only brought on the 
record a proper averment of a fact showing Its existence from the commence- 
ment of the suit." 

The judgment of the ciroait court is reversed, and the cause re- 
manded, with directions to the circuit court to render judgment in 
favor of the plaintiffs in error and against the défendants in error for 
the sum f ound to be due the plaintiffs in error by the spécial verdict 
of the jury, namely, |17,363.60, with interest thereon from the date 
of the rendition of the verdict at the rate allowed on judgments by 
the law of Nebraska. 
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DRBXEL et al. v. NORTHWESTERN TERRA COTTA CO. 
(Circuit Court of Appeals, Eighth Circuit. September 30, 1895.) 

No. 483. 

In Error to tlie Circuit Court of the United States for tlie District of Ne- 
braska. 

This was an action by the Northwestern Terra Cotta Company, a corpora- 
tion of Chicago, 111., agalnst Henry P. Drexel, E. J. Refregier, B. A. Bluni. 
J. H. Hulbert, and Albert FoU, to recover upon a bond given under the lowa 
statute of April 7, 1884, for the purpose of procurlng the release of certain 
mechanlcs' liens upon a courthouse, and preventlng the filing of others there- 
on. In the court below judgment was entered in favor of complaluant, and 
■défendants brought error. 

H. C. Brome and B. G. Burbank, for plaintiffs in error. 
W. W. Morsman (Smith McPherson and J. M. Junkiu, on the brlef), for de- 
fendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWBLL, Circuit Judge. In this case the suit was on the same bond 
that was sued on in Carnegie, Phipps & Oo. v. Hulbert (No. 475) 70 Fed. 
209, but the lower court In this case rendered judgment for the plalntlflE 
upon the ground that It was named as the obligée in the bond. On the au- 
thorlty of Carnegie, Phipps & Co. v. Hulbert, the judgment of the circuit 
court is afflrmed. 



WESTERN COAL & MINING CO. T. INGRAHAM. 
(Circuit Court of Appeals, Eighth Circuit. September 16, 1895.) 

No. 555. 

1. Practicb on Appeal — Requbst for Dieection of Verdict. 

An asslgnment of error, that a verdict is not sustalned by the évidence, 
cannot be consldered if the plalntiff In error bas not asked, at the close 
of the whole évidence, for the direction of a verdict in his favor. 

2. Chakging Jurt — Error in One Part Corrkcted by Other Parts of 

Charge. 

An exception to a charge will not be sustalned on account of the ab- 
sence, In one paragraph, of a qualifying word or phrase, if the whole 
charge States the law correctly. 

8. Master and Servant — Rulb op Safe Place — Mine Ownek. 

It is a positive duty whlch the owner of a mine owes to his servants, 
after the mine is opened and tlmbered. to use reasonable care and dili- 
gence to see that the tlmbers are properly set, and to keep them in 
proper condition and repair, and for this purpose to provide a compétent 
mining boss or foreman, to make timely Inspections of the tlmbers, walls, 
and roof of the mine. 

4. Samb— Feli.ow Servants. 

Where a miner was Injured by the fall of the roof of that part of the 
mine where he was working, in conséquence of the négligent and im- 
proper manner in whlch the timberlng had been doue by other em- 
ployés of the mine owner before such miner was hired, the defects be- 
ing such as could be dlscovered by proper Inspection, hdd, that the doc- 
trine of fellow servants had no application. 

6. When Négligence of Servant Imputed to Master. 

It is an absolute duty, whlch the master owes his servant, to exercise 
reasonable care and diligence to provide the servant wlth a reasonably 
safe place in whlch to work, havlng regard to the kind of work and the 
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conditions under whtch It must necessarlly be performed; and wlien the 
master, instead of performing tliis duty ln;person, delegates Ittoa; servant, 
theri sucti servant stands in tlie place of tlie master, and bis négligence 
is the négligence of the master. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

The plaintiff in error, the Western Coal & Mining Company, owned and 
operated a coal mine, and emplbyed the défendant In error, Marcena Ingra- 
ham, to work thereln. From the évidence in the record the jury might infer 
thèse facts: That the mine had been worked and many rooms therein driven 
up long prior to the employment of the plalntifC; that the roof of the mine 
had been timbered or propped by other miners months before the plaintiff 
went to work in the mine; that the plaintiff was set to work by the mining 
boss "pulling a pillar" in the mine; that while so at work the timbers or 
props which supported the roof of the mine in the room in which the plain- 
tiff was at wprk, and which were set by othw miners "two months or more 
bet'ore he commenced work, were knocked down by a mule attached to a 
car used to haul coal out of the mine, and thereupon rocks and slate fell 
from the roof of the mine upon the plaintiff, and inflieted thè injuries com- 
plained of ; that the props would not hâve been knocked down, or fallen, if 
they had been properly set In the flrst instance; that an inspection of the 
timbering or props in the mine by a reasonably capable mining boss or in- 
spector would hâve dlsclosed the fact that the props which fell were insuffi- 
ciently and defectively set, and rendered the mine insecure and dangerous 
to work in; that the mule which knocked the props down was ungovern- 
able and vicions, and that fact was known to the défendant; that the plain- 
tiff was in the exercise of due care when he was injured, and tnat no négli- 
gence of his in any respect contributed in any degree to the accident. 
There was conflict in the évidence on some of thèse points, but the jury 
were at liberty to find the facts as hère stated. The plaintiff recovered 
judgment, and the défendant sued out thls writ of error. 

Geo. E. Dodge, B, S. Johnson, and C. B. Moore flled brief for plain- 
tiff in error. 

C. A. Severance (Thomas H. Barnes, William M. Mellette, 0. K. 
Davis, and F. B. Kellogg, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, aftçr stating the case as above, deliv- 
ered the opinion of the court. 

The duty which one operating a coal mine owes to his employés 
is not a new question in this court. In the case of Railway Co. v. 
Jarvi, 10 U. S. App. 444, 3 0. C. A. 433, and 53 Fed. 65, a miner was 
injured by the fall of a rock from the roof of the mine, and, in afiirm- 
ing the judgment he had recovered for the injuries he received, this 
court, in deflning the duty of a mining company to its employés, said : 

"It is the duty of the employer to exercise ordinary care to provide a rea- 
sonably safe place in which his employé may perform his service. It is his 
duty to use diligence to kéep this place In a reasonably safe condition, so 
that his servant may not be exposed to unnecessary and unreasonable rlsks. 
The care and diligence required of the master is such as a reasonably pru- 
dent man would exercise Under like circumstances In order to protect his 
servants from injury. It must be commensurâte with the character of the 
service required, and with the dangers that a reasonably prudent man would 
apprehend under the circumstances of each particular case. Obvlously, a 
far higher degree of care and diligence Is demanded of the master who 
places his servant at work digging coal beneath overhanging masses of 
rock and earth in a mine than of him Who places his employé on the sur- 
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face of the earth, where danger from superincumbent masses Is not to be 
apprehended. A reasonably prudent man would exercise greater care and 
.watchfulness in the form,er than in tlie latter case, and, tlirougliout ail the 
ivaried occupations of mankind, the greater the danger that a reasonably 
Intelligent and prudent man wpuld appre,hend, the higher is the degree of 
care and diligence the law requires of the master in the protection of the 
servant. For a failure to exercise this care, resulting in the injury of the 
employé, the employer is llable; and this duty and liability extend, not only 
to the unreasonable and unnecessary risks that are known to the employer, 
but to such as a reasonably prudent man in the exercise of ordinary dili- 
gence—diligence proportlonate to the occasion— would hâve known and ap- 
prehended. Cook V. Railroad Oo., 34 Minn. 45, 24 N. W. 311; Hayden v. 
Manufacturlng Co., 29 Conn. 548; Noyés v. Smith, 28 Vt. 59; Gibson v. 
Railroad Co., 46 Mo. 163; Nadau v. Lumber Co. (Wis.) 43 N. W. 1135, 1137; 
Hutehinson v. Railroad Co., 5 Bxch. 343; Huddleston v. Machine Shop, 106 
Mass. 282; Snow v. Railroad Co., 8 Allen, 441; Sullivan v. Manufacturlng 
Co., 113 Mass. 396; Ryan v. Fowler, 24 N. Y. 410; Patterson v. Railway Co., 
76 Pa. St 389; Swoboda v. Ward. 40 Mich. 420." 

And, after stating that it is the duty of the servant to exercise that 
degree of care which a reasonably prudent person would employ un- 
der like circumstances in order to protect himself from injury, the 
opinion proceeds: 

"But the degrees of care in the use of a place in which work is to be done, 
or in the use of other Instrumentalities for its performance, required of the 
master and servant in a particular case, may be, and generally are, widely 
«différent. Each is required to exercise that degree of care in the perform- 
ance of his duty which a reasonably prudent person would use under like 
circumstances; but the circumstances in which the master is placéd are 
generally so widely différent from those surrounding the servant, and the 
primary duty of using care to f umish a reasonably saf e place for others ïs 
so much higher than the duty of the servant to use reasonable care to pro- 
tect himself in a case where the primary duty of providing a safe place ôr 
safe machinery rests on the master, that a reasonably prudent person would 
ordinarily use a higher degree of care to keep the place of wôrk reasonably 
safe If placed In the position of the master who furnishes it than if placed 
Ih that of the servant who occupies it. Of the master is required a care 
and diligence in the préparation and subséquent inspection of such a place 
as a room in a mine that is not, in the first instance, demanded of the serv- 
ant. The former must watch, inspect, and care for the slopes through 
which and in which the servants work as a person charged with the duty 
of keeping them reasonably safe would do. The latter bas a right to pre- 
Bume, when directed to work in a particular place, that the master bas per- 
formed his duty, and to proceed with his work in rellance upon this assump- 
tion, unless a reasonably prudent and intelligent man, in the performance 
of his work as a miner, would hâve learned facts from which be would bave 
apprehended danger to himself. Russell v. Railway Co., 32 Minn. 230, 20 
N. W. 147; Hutehinson v. Railroad Co., 5 Exch. 343; Gibson v. Railroad Co., 
46 Mo. 163; Cook v. Railroad Co., 34 Minn. 47, 24 N. W. 311." 

In the case of Mather y. Rillston, 136 U. S. 391, 15 Sup. Ct. 464, the 
suprême court of the United States, in defining the duties mine own- 
ers owed their employés, said: 

"AU occupations producing articles or Works of necessity, utillty, or con- 
venience may undoubtedly be carried on, and compétent persons, familiar 
with the business, and having sufficient skill therein, may properly be em- 
ployed upon them, but In such cases where the occupation is attended with 
danger to llfe, body, or llmb, it is incumbent. on the promoters thereof and 
the employers of others thereon to take ail reasonable and needed précau- 
tions to seeure safety to the persons engagea in their prosecution, and for 
any négligence in this respect, from which injury follows to the persons en- 
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,'igaged, the promoters or thé employer»' mày be held responsible and muletéd 
to thé extent'of thè Injury Infllcted. The exploslTe nature of the materials 
used in this case, and the constant danger of their explosion from heat or 
collision, as alreàdy explained, was well known to the employers, and was a 
continuing admonition to them to take etery précaution to guard agalnst 
explosions. Occupations, however important, whlch cannot be conducted 
without necessary danger to life, body, or Umb, shoUld not bé prosecuted 
at ail without ail reasonable précautions agalnst such dangers att'orded by 
science. The necessary danger attendlng them should operate as a prohlCi- 
tlon to thelr pursuit without such saf eguards. Indeed, we thlnk it may be 
laid down as a légal prlnciple that in ail occupations whlch are attended with 
great and unusual danger there must be used ail appliances readily attâTln- 
able known to science foi* the prévention of accidents, and that the neglect 
to provide such readily attalnable appliances wUl be regarded as proof of 
culpable négligence. If an occupation attended wlth danger can be prose- 
cuted by proper précautions without fatal results, such précautions must be 
taken by the promoters of the pursuit or employers of laborers thereon. 
Liability for injuries foUoWing a disregard of such précautions wlU other- 
wise be incurred, and this fact should not be lost sight of." 

The first assignment of error to which our attention is called in tlie 
bf ief of jhe plaintiff in error is that the verdict is not sustained by the 
évidence. This assignment cannot be considered, for the reason 
that the défendant did not ask at the close of the whole évidence a 
peremptory instruction for a verdict in its behalf. Village of Alex- 
andria v. Stabler, 4 U. S. App. 324, 1 C. C. A. 616, and 50 Fed. 689; 
Insurance Go. v. Unsell, 144 U. S. 439, 12 Sup. Ct. 671; Insurance Co. 
v. Frederick, 7 C. C. A. 122, 58 Fed. 144. 

It is assigned for error that in one paragraph of the charge defining 
the duty the défendant owed to the plaintiff the court used the phrase 
"safe place to work" instead of "reasonably safe place to work." If 
the défendant intended to except to the absence of the qualifying 
word "reasopably," it should bave poiûted out the error speciflcally at , 
the time. It could not object to.the whole paragraph, which states 
the law accurately on one point, and in the appellate court, for the 
flrst time, rest its objection on the absence of a single qualifying 
word, the absence of which no jury would ever perceiVe, and which 
the court would readily hâve jnserted if its attention had been called 
to the technical omission at the time. But, if the exception to the 
paragraph of the charge in question was well saved, it would avail 
the plaintiff in error nothing, for the reason that at the defendant's 
request the court instructed the jury fully and explicitly on the sub- 
ject. At the defendant's request the court told the jury: 

"The court Instructs the jury that the only duty whlch the défendant Com- 
pany owed the plaintiff was to use ordihary care that the place where 
he was put to work was reasonably safe; and if the, jury find that the 
défendant employed a man of expérience and sklll as pit boss or foreman 
of the mlnej and that sald pit boss or foreman exereised ordlnary care— that 
Is, usual and customary care— în examlning the place where the plaintiff 
was placed to work, then the défendant is not liable in this action." 

We hâve twice held that an exception to the charge will not be 
sustained on'aecount of the absence in one paragraph of some single 
qualifying word or phrase if the whole charge, when taken together, 
states the law on the subject correctly. Railway Go. v. Linney, 59 
Fed. 45, 7 0. 0. A. 656; Eailway Co. v. î^eedham (présent tenu) 69 
Fed. 823. 
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The other assignioents of error relate to instructions given and re- 
fused, and to évidence admitted or rejected on the question whether 
the plaintiff was a tellow servant of the other einpioyes of the de- 
fendant to whose neg'ligence the accident was ^ttfibutable, and to 
exceptions to the admission and rejection of the opinions of miners 
as to whose duty it was to inspeet and keep the timbers in the mine 
in proper condition and repair. The contention of the défendant is 
that the defect in the timbering of the mine was the resuit of the 
négligence of the miners who opened and timbered the room, and 
of the pit or mine boss, and that, as thèse persons were the feliow 
servants of the plaintiff, he cannot rècover. But upon the conceded 
facts of the, case the fellow-servant doctrine has no application to 
this case. The issue was whether the défendant had discharged its 
duty to the plaintiff in f urnishing him with a reasonably safe place 
in which to work. The mine had been timbered long before the 
plaintiff went to work therein, and the accident resulted from a 
defect in that timbering. It is not claimed that the plaintiff had 
anything to do with this timbering, or that it was any part of his 
duty to inspeet or repair the same. Whatever may be the duty of 
coal miners with référence to timbering the slopes and roofs of the 
rooms from which they remove the coal, the rule is well settled that, 
after a mine is once opened and timbered, it is the duty of the owner 
or operator to use reasonable care and diligence to see that the tim- 
bers are properly set, and keep them in proper condition and repair. 
For this purpose it is his duty to provide a compétent mining boss or 
foreman to make timely inspections of the timbers, walls, and roof of 
the mine, to the end that the miners may not be injured by defects or 
dangers which a compétent mining boss or foreman would discover 
and remove. This is a positive duty which the master owes the servant. 
A neglect to perform this duty is négligence on the part of the master, 
and he cannot escape responsibility for such négligence by plead- 
ing that he devolved the duty on a feliow servant of the injured 
employé. It is an absolute duty which the master owes his serv- 
ant to exercke reasonable care and diligence to provide the servant 
with a reasonably safe place in which to work, having regard to 
the kind of work and the conditions under which it must necessarily 
be performed; and whenever the master, instead of performing this 
duty in person, delegates it to an oiïicer or servant, then such ofû- 
cer or servant stands in the place of the master, and the négli- 
gence of such ofQcer or servant is the négligence of the master; 
and any servant injured by such négligence may recover from the 
master for such in jury regardiess of the relation the injured servant 
sustained to the ofiBcer or servant whose négligence resulted in in- 
flicting the injury. 

"A master," says the suprême court In Railroad Co. v. Baugh, 149 TJ. S. 
368, 13 Sup. et. 914, "employing a servant, ImpUedly engages with him that 
the place in which he is to work and the tools or machinery with which 
he Is to work or by which he is to be surrounded shall be reasonably safe. 
It is the master who is to provide the place and the tools and the machinery, 
and when he employs one to enter into his service he impliedly says te 
him that there is no other danger in the place, the tools, and the machinery 
than such as is obvious and necessary. Of course, some places of worjc 



224 nSDEtlAL BEPOETER, Vol. 70. 

and S6me kiiids of machlnery are more dangerous- than others* but ttiaifi is 
Bomethlngwhlch Inheres in the thing Itself, which la a matter of necessity, 
and cappot be obviated. But -ycithm such Umlts the master who provides 
the place, tiie tools, and the machlnery owes a positive duty to hls employa 
In respect' thereto. That positive duty does not go to the estent of a guar- 
anty of safety, but It does reqnlre that reasonable précautions be takeh to 
secure safety, and it mattejfs not to the employé by whom: that safety is. 
secured orithe reasonable précautions therefor taken. He bas a right to 
look to the master for thé discharge of that duty, and if the master, Instead 
of discharglng It hlmself, sees fit to hâve it attended to by others, that does 
not change the measure of obligation to the employé, or the latter's rlght to 
Insist that reasonable précaution shall be taken to Insuré safety in thèse 
respects. Thçrefore it wlU be seen that the question tums rather on the 
charactër of the act than on the relations of the employés to each other. 
If tbe act Is one done in the discharge of some positive duty of the master 
to the servant, then négligence in the act is the négligence of the master;' 
but If It be not one in the discharge of such positive duty, then there should 
be some Personal wrong on the part of the employer before he Is held llable 
therefor." 

Thè plaintiff was set to work in a room already timbered, and, 
as was said by this court in Railway Go. v. Jarvi, supra, he had 
"a right to présume, when directed to work in a particular place, 
that the master has performed his duty, and to proceed witii his 
work in reliance upon this assumption, unless a reasonably pru- 
dent and intelligent man in the performance of his work as a miner 
would haye learned facts from which he would hâve apprehended 
danger to himself." 

Upon the facts of the case, therefore, and the issue as it was pre- 
sented to the jury, the question whether the "pit boss" was a fel- 
low servant of the plaintiff was wholly immaterial, and the court 
might well hâve rejected ail évidence and ail instructions relating 
to that question. It was not the négligence of the pit boss, but the 
négligence of the master in not furnishing a reasonably safe place 
to work, that was complained of. The duty rested on the master 
to exercise reasonable care and diligence to furnish the plaintiff a 
reasonably safe place in which to work, and the master is not re- 
lieved from responsibility for failing to perform this duty because 
he saw proper, instead of performing it himself, to intrust its per- 
formance to a servant who neglected the duty. The servant's négli- 
gence in such cases is the négligence of the master. And so, too, 
the question as to whose duty it was to keep the mine when once 
opened and timbered in a reasonably safe condition was one of law, 
and not one of fact depending upon the varying opinions of the 
miners, and the testimony introduced or offered on that subject was 
irrelevant and immaterial. 

There was aibundant évidence for the jury to flnd that the props 
which supported the roof f ell because they had not been properly set 
and fastened, and that such defective setting could hâve been dis- 
covered by the exercise of reasonable care and diligence on the part 
of any one having a reasonably fair knowledge of such business. 
The immédiate cause of the fall of the props was the contact with 
them of the mule at work in the mine, or of the chains or single- 
tree attached to the mule, but they would not hâve fallen from such 
contact if they had been properly set and fastened. Upon the sub- 
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ject of the part the mule played in the accident, tlie défendant 
asked the court to give the following instruction: 

"If the évidence shows that the mule whlch caused the props to fall was 
an unruly and vlcious animal, and dangerous to be used in the work in 
which it was employed, and this fact was known to the plaintlff, and yet 
he consented and continued to work In the place where the dangerous mule 
was employed, without objection or complaint to his employer, he cannot 
recover in this action, and your verdict will be for the défendant." 

This request was properly refused. The plaintiff had no charge 
or care of the mule. He was driven by other persons to those 
parts of the mine where his services were needed. 

It would require a great stretch of the rule which the défendant 
attempts to invoke to say the plaintiff should hâve anticipated that 
this mule might at some time be brought to the room in the mine 
where the plaintiff was at work, and that, while there, the mule 
would come in contact with the timbers which supported the roof 
of the mine, and knock them down, because they were insecurely 
set, and that as a resuit of ail this the roof would fall, and he might 
be injured, and that, anticipating ail this, he ought to hâve quit 
the defendant's service. The case does not call for any discussion of 
what is a primary, proximate, or remote cause. Hère ail the causes 
of the accident, whether remote or proximate, were the resuit of 
the defendant's négligence, which the plaintiff was not required 
to anticipate. 

Much of the charge of the court to the jury seems to hâve been 
taken almost literally from the opinion of this court in the case 
of Railway Co. v. Jarvi, supra; and, as the ruies of law laid down 
in that case were applicable to the facts in this case, we cannot say 
that the eircuil: court erred in conforming its instructions to a well- 
considered opinion of this court. 

The judgment of the circuit court is afflrmed. 



OSWBGO TOWNSHIP, LABETTE COUNTY, v. TRAVELERS' INS. CO. 
'Circuit Court of Appeals, Eighth Circuit. September 16, 1895.) 

No. 623. 

1. Pkactice on Appbal — Assignmbnt of Bkhohb — RuLB 11, Circuit Court 
OF Appeals. 

An asslgnment of errors which merely states that the court erred in 
admitting and rejecting testlmony, that the verdict is contrary to law, 
and not supported by the évidence, and that the court erred in instructlng 
the jury to find a verdict for the plaintiff, and in renderlng judgment for 
the plaintiff, brings nothing to the attention of the appellate court, and 
totally fails to comply with rule 11 of the circuit court of appeals. 11 C. 
G. A. cli., 47 Fed. vi. 

3. Same— Rbqubst fob Direction of Verdict. 

An assignment of error that a verdict is not supported by the évidence 
cannot be noticed if the objectlng party has failed to ask, at the close of 
the whole évidence, for the direction of a verdict in his f avor. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

v.70F.no.2— 15 
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TMb tvas an; action by the TravelerS' Insurance Company against 
the township of Oswego, Labette County, Kan., on interest coupons 
of bonds. For reports of former proceedings in the case, see 55 Fed. 
361, and 7 C. 0. A. 669, 59 Fed. 58. Judgment baving been rendered 
in the circuit court fôr the plaintiff, défendant brings error. Af- 
firmed. , 

F. H. Atchinson (W. F. Rightmire, on the brief), for plaintiff in 
error. 

Charles Blood Smith (W. H. Rossington, on the brief), for défend- 
ant in error. 

Before GALDWELL, SANBORN, and THAYER, Oircrit Judges. 

OALBWELL, «rcuit Judge. Rule 11 of this court (11 G. 0. A. 
cii., 47 Fed. vi.) provides that: 

"The plalntlfC in error or appellant shall filé with the clerk of the court 
below, with hls pétition for the writ of error or appeal, an assignment of 
errors, which shall set ont separately and particularly each error asserted 
and intended to be urged. No writ of error or appeal shall be allowed untiJ 
such assignment of errors shall hâve been filed. When the error alleged 
is to the admission or to the rejeetion of évidence, the assignment of errors 
shall Quote the fuU substance of the évidence admitted or rejected. When 
the error alleged is to the charge of the court, the assignment of errors shall 
set out the part referred to totldem verbis, whether it be in instructions 
given or in instructions refused. Such assignment of errors shall form 
part of the transcript of the record and be prlnted with It. When this is 
not done, counsel will not be heard, except at the request of the court; and 
errors not assigned accordlng to this rule will be disregarded; but the court, 
at its option, may notice a plain error not assigned." 

The following is a côpy of the assignments of error flled in the 
court below in this case: 

"Cornes now the défendant, and assigns the following errors against the 
plaintiff in this action: (1) Errors of law oceurring at the trial, and duly 
excepted to by the défendant. (2) The court erred in admitting testimony 
by the plalntifC, which was objected to and duly excepted to by the défend- 
ant. (3) The court erred in refusing to permit évidence to be introduced 
duly offered by the défendant. (4) The verdict is contrary to law. (5) Tlie 
verdict is not supported by the évidence. (6) The court erred tn insti-ucting 
the jury to find a verdict for the plaintiff. (7) The court erred in render- 
ing judgment for the plaintiff In this case." 

Thèse assignments bring nothing to the attention of this court. 
The flfth assignment — ^that the verdict is not supported by the évi- 
dence — cannot be noticed, because the défendant did not ask at the 
close of the whole évidence for a peremptory instruction for a ver- 
dict in its behalf. Village of Alexandria v. Stabler, 4 U. S. App. 324, 
1 C. 0. A. 616, 50 Fed. 689; Insurance Co. v. Unsell, 144 U. S. 439, 12 
Sup. et. 671; Insurance Co. v. Frederick, 71 0. C. A. 122, 58 Fed. 144; 
Mining Co. v. ïngraham (présent term) 70 Fed. 219. Moreover, it 
does not affirmatively appear that the évidence in the record before 
us was ail the évidence introduced on the trial. From thèse assign- 
ments it is impossible to tell what the testimony was to the introduc- 
tion of which the défendant excepted, or the nature of the évidence 
offered by the défendant, and which the court excluded. In a word, 
the assignment of errors does not convey the slightest information 
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aa to the nature of the errors complained of. For any légal pnrpose, 
they are worth no more than blank paper. National Bank of Com- 
merce V. First Nat. Bank, 10 C. 0. A. 87, 61 Fed. 811; Suprême Coun- 
cil Catholic Knights of America v. Fidelity & Casualty Co. of New 
York, 11 C. 0. A. 96, 63 Fed. 49; Grape Creek Coal Co. v. Farmers' 
Loan & Trust Co., 12 C. C. A. 350, 63 Fed. 891, We cannot overlook 
such a total failure to comply with our raies. The judgment of the 
circuit court is afQrmed. 



DE HASS V. DIBERT (two cases). 

SAMB V. ROBERTS. 

^Circuit Court of Appeals, Thlrd Circuit. October 24, 1895.Ï 

Nos. 24, 25, and 26. 
1. Commercial Papbk. 

An Instrument made in Kansas contalned a promise to pay to K. or 
order, for value recelved, $3,000, five years after date, wlth interest at 
8 per cent., payable semlannually accordlng to the ténor of interest 
coupons annexed, togèther wlth an agreement that the Instrument should 
be govemed by the laws of Kansas, where It wa:s made payable; that 
the "note" and coupons should draw 12 per cent. Interest after maturity, 
and should ail mature upon default on any coupon; and a récital that 
the Instrument was secured by mortgage on real estate. Edd, that this 
was a negotlable commercial instrument. 

8. SAME — LiABILITT OF InPOHSBR. 

When a negotlable note Is asslgned by the payée, wlthont Indorse- 
ment, and Is afterwards Indorsed by the assignée to a third party, such 
■Indorser is llable upon his Indorsement to his indorsee, though the orig- 
inal assignment bas relieved the maker from his promise to pay "to 
order," and subjected the paper to défenses by him in the hands of sub- 
séquent Indorsees. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Thèse were three actions by Elizabeth G. De Hass against Kate R. 
Dibert, as administratrix of John H. Dibert; Martha Dibert, as ad- 
ministratrix of John Dibert; and John B. Roberts, as surviving 
partner of John Dibert & Co., — upon the indorsement of a promis- 
sory note. Judgment was rendered in the circuit court for the de- 
fendants. 59 Fed. 853. PlaintifE brlngs error. Reversed. 

T. W. Shreve, for plaintifif in error. 
Robert S. Frazier, for défendants in error. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, 
District Judges. 

BUTLER, District Judge. The suits were brought on îndorse- 
ments of a promissory note and its accompanying interest coupon»; 
and by agreement of parties were tried togèther. After a jury had 
been sworn, a paper was flled consenting to a verdict for the plain- 
tifl in 13,837.60, subject to the opinion of the court on the foUowing 
questions reserved: 

"First: Whether under the évidence, to wit, the writlng sued on, and the 
attached guaranty and the mortgage securing said obligation, and the writlng 
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sued on, dated the 15th day of June, 1887, for Ç3,000, payable to the order of 
John D. Knox & Co., is a negotlable Commercial Instrument. 

"Second: Whether the indorseuient of John Dibert & Company after the 
asslgnment, without recourse made by John D. Knox & Company, the payées, 
upon the wrltings sued pro ut, same In évidence, made the sald John Dibert 
& Company liable as indorsers of negotlable commercial paper, the transfer 
from John D. Knox & Co. to John Dibert & Co., and the transfer of John 
Dibert & Co, to F. S. De Haas, havlng been made in the state of Kansas. 
' "Third: Whether the plalntifC is entitled to recover interest at the rate of 
twelve per cent, per anuum from the date of protest of the writings sued on 
to the date of verdict, the law of Kansas authorizing the making of contracts 
bearing such rate of interest." 

The court filed an opinion in tlie plaintifE's favor as respects the 
first question, in the défendants' favor as respects the second, and 
entered judgment for the latter. 

The promissory note sued on and accompanying interest coupons, 
with the indorsements thereon, are as follows: 

"Know ail men by thèse présents: For value received we promise to pay 
John D. Knox & Co., on order, $3,000.00 lawful money of the United States, 
5 years after date hereof, with interest thereon at the rate of 8 per cent, per 
annum, payable semiannually on the 15th day of December and June in each 
year, according to the ténor of 10 Interest coupons for $120.00 each, hereto 
annexed and bearing even date herewith. 

"Said principal and Interest belng payable at the banking house of John 
D. Knox & Co., Topeka, Kan. It Is expressly declared and agreed that this 
note and coupons hereto attached are made and executed under, and are to 
be construed by, the laws of the state of Kansas, in every particular, and 
are given for an actual loan of $3,000.00. This note and thèse coupons are 
to draw 12 per cent, interest per annum after maturity, and are secured by a 
first mortgage on real estate. 

"And if any of the interest coupons shall not be paid when due, the whole 
of the principal shall mature and be due at said time without demand, and 
sald principal debt and said unpaid coupons shall represent and stand for 
the ambunt due, and the unpaid coupon flrst matured shall become a part 
of the principal, and the whole of said principal and the flrst unpaid coupon 
shall bear 12 per cent, per annum interest thereon from the maturity of said 
coupon until pald. 

"Topeka, Kansas, this 15th day of June, A. D. 1887. 

"R. J. McFarland, 
"Ida McFarland." 

Indorsed: "For value received we hereby assign and transfer the within 
bond, together with ail our interest in and rights under the same, without 
recourse, to John Dibert & Co. John D. Knox & Co. 

"Pay to the order of F. S. De Hass. 

"John Dibert & Co. 

"E. G. De Hass, Executrix of F. S. De Hass." 

"$120.00. Topeka, Kansas, Juae 15th, 1887. 

"Fifty-four months after date we promise to pay to the order of John D. 
Knox & Co., $120.00 at the bahklng house of John D. Knox & Co., Topeka, 
Kansas, with Interest after maturity at the rate of 12 per cent per annum. 
This coupon being for six months' interest on a principal note for $3,000.00, 
value received. 

"Due December 12, 1891. R. J. McFarland. 

"Ida McFarland. 

"Loan No. 3,151." 

Indorsed: 'Tor value received we hereby assign and transfer the within 
bond, together .with ail our Interest in and rights under the same, without 
recourse, to John Dibert & Co. John D. Knox & Co. 

"Pay to the order of F. S. De Hass. 

"John Dibert & Co. 
"B. G. De Hass. Executrix of F. S. De Hass." 
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"$120.00. Topeka, Kansas, June 15th, 1887, 

"SIxty months after date we promise to pay to the order of John D. 
Knox & Ce, $120.00 at the banklng house of John D. Knox & Co., Topeka, 
Kansas, wlth Interest after maturlty at the rate of 12 per cent per annum. 
This coupon being for six months' interest on a principal note for $3,000.00, 
value recelved. 

"Due June 15th, 1892. R. J. McX^arland. 

"Ida McFarland. 

"Loan No. 3,151." 

Indorsed: "For value recelved we hereby assign and transfer the within 
bond, together wlth ail our Interest in and rlghts under the same, without 
recourse, to John Dibert & Co. John D. Knox & C6. 

"Pay to the order of F. S. De Hass. 

"John Dibert & Co. 

"E. G. De Hass, Executrix of F. S. De Hass." 

The plaintifl excepted to the entry of judgment, and assigna the 
same as errer. 

Should judgment hâve been so entered? As respects the first 
question reserved, we agrée with the circuit court. The note and 
coupons are mercantile instruments, not only according to the 
laws of Kansas, by which the parties bound themselves, but ac- 
cording to the law-merchajit as well; and we deem it unnecessary 
to add anything to what the court has so well said on the subject. 

As respects the second point raised, we cannot adopt the conclu- 
sion reached. If the payee's transfer of the paper had been by 
indorsement, instead of assignment, no question could hâve arisen. 
The assignment relieved the maker from the effect of his promise 
to pay "to order," and thus subjected the paper to défense by him 
in the hands of subséquent indorsees, The suit, however, is not 
against him, but against the indorser, Jolm Dibert & Co.; and 
the question presented is therefore, what is the effect of the indorse- 
ment? It must be decided by the terms of the statute of 3 & 4 
Anne, and the construction given them by the courts. Originally 
promissory notes were not recognized as mercantile instruments, 
but were treated as common choses in action; and were therefore 
not transférable. The statute placed them on equality with bills 
of exchange, provided for their transfer by indorsement, giving 
to such transfer the effect accorded to indorsements of bills of ex- 
change; and thus made them mercantile instruments. Soon after 
the date of the statute the question arose: Is a promissory note 
from which the term "order," or "bearer," has been omitted, em- 
braeed by it, and therefore transférable by indorsement, with the 
conséquences, as respects the indorser and indorsee, therein provided 
for? By the omission the maker reserved to himself the right to 
défend against payment after transfer; and it was therefore urged 
that the instrument is not covered by the statute, and consequently 
that the indorsement créâtes no obligation. The English courts, 
however, decided otherwise; holding that the instrument is within 
the spirit of the statute; that it is consequently transférable by 
indorsement; and that such transfer has the same conséquences be- 
tween the indorser and indorsee, as it would hâve if the term had 
not been omitted ; thus holding the paper to be a mercantile instru- 
ment, the indorsement of which créâtes a contract to pay according 



230 FEDERAL REPOKTKB, Vol. 70. 

to its face— if the maker fails to do so. The courts said the indorse- 
ment is substantially the drawing of a new note in the terms of the 
old; or of an inland bill of exchauge whereby the indorser orders 
the maker to pay the money due him. to the indorsee. From the 
date of the earliest décision of the question (in Hill v. Lewis, 1 Salk. 
132) to the présent time there has been no variation in this respect 
by the English courts, though the point has been repeatedly raised; 
and the décision has been uniformly followed in this country. 
As the suprême court of Pennsylvania said in Leidy v. Tammany, 9 
Watts, 356: "The English courts, looldng upon the statute as a 
remédiai one, entitled to a libéral construction in accordance with 
its spirit, extended it to notes not made transférable by their ténor, 
when they are deemed mercantile instruments." This statement 
is fully sustained by Hill v. Lewis, 1 Salk. 132; Hodges v. Stewart, 
Id. 125; Smith v. Kendall, 6 Term E. 123; Burchell v. Slocock, 2 Ld, 
Raym. 1545; Turnpike-road v. Hurtin, 9 Johns, 217; Léonard v. 
Mason, 1 Wend. 522; Codwise v. Gleason, 3 Day, 12; Smallwood 
V. Vernon, 1 Strange, 479; Leidy v. Tammany, 9 Watts, 353. In 
the last of thèse cases, where the gênerai subject is fully and ably 
considered, the court says, although without the word "order" or 
"bearer" being inserted, the payée cannot transfer the note so as to 
enable his transférée to maintain an action in his own name 
against any party to it "exoept the indorser, yet it is now well settled 
that the indorsee may maintain an action against the indorser; so 
that as against him the note and indorsement will bave the same 
opération as if he had express authority to transfer." In Hill 
T. Lewis, 1 Salk. 132, it is said that an indorsement is, under the stat- 
ute, équivalent to making a new bill in the terms of the one indorsed. 
In Ballingalls v. Gloster, 3 East, 482, the court says: "There is no 
distinguishing the case of an indorser from that of a drawer, it 
having long ago been decided that every indorser is in the situation 
of a new drawer, every indorsement a new bill, and that the indorser 
stands as to the indorsee, in the law-merchant, the same as the drawer." 
This is repeated in Smallwood v. Vernon and others of the cases 
cited. In Heylyn v. Adamson, 2 Burrows, 676, Lord Mansfleld liken- 
ed the indorser to the drawer of a bill of exchange, saying that 
while as between the maker and payée there is no snch similarity 
the "resemblance begins with the indorsement, for that is an order 
on the maker by the indorser to pay the amount due him to the 
indorsee, and is thus within the very définition of a bill of exchange." 
In Slacum v. Pomery, 6 Cranch, 222, Chief Justice Marshall says: 
"The indorsement of a bill i» understood to be not simply a transfer 
of the paper, but a new substantive contract." 

Later the question arose: Is the indorser of an overdue promis- 
sory note (even when drawn to order or bearer) within the statute, 
and responsible accordingly? It was urged that he is not, because 
by the delay the maker is let in to défend, as if the terms "to order" 
or "bearer" had been omitted. The courts of England, however, as 
well as of this country, following the reasoning in the former class 
of cases, held otherwise. Brown v. Davies, 3 Term R. 83; Bank 
V. Barrière, 1 Yeates, 360; Brower v. Hastings, 36 Pa. St. 285; Bar- 
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mt V. OfEermim, 7 Watts, 130; Snyder v. Riley, 6 Pa. St. 165. Ie 
Bank v. Baniere, tlie court says: "Every indorsement of a bill is 
considered a new drawing. After the day of payment in a note 
has expired, the indorser cannot be looked upon otherwise than as a 
new drawer;" and he was consequently held responsible as such. 
In Brown v. Davis Justice BuUer said: "When a note has been in- 
dorsed after it became due, I consider it a note newly drawn by 
the indorser ;" and the défendant was held responsible accordingly. 

About the same time a third question arose : Is the indorsement 
of nonmercantile paper — such as a written promise to pay money 
conditionally, or to pay in something else than money, etc. — within 
the statute, and the indorser liable as such? To this question the 
courts of England and of this country returned a négative answer; 
holding that such paper stands as it did at common law, constitut- 
ing a mère chose in action, and is not therefore transférable in the 
sensé of the law-merchant. Patterson v. Poindexter, 6 Watts & 
S. 227; Gray v. Donahoe, 4 Watts, 400; Wright v. Hart, 44 Pa. 
St. 454; Bank v. Piollet, 126 Pa. St. 194 [17 Atl. 603]; Iron Works 
V. Paddock, 37 Kan. 510 [15 Pac. 574]; Story v. Lamb, 52 Mich. 525 
[18 N. W. 248]; Bank v. Gay, 71 Mo. 627; Fear v. Dunlap, 1 G. 
Greene, 334; Aniba v. Ycomans, 39 Mich. 171. 

How then should the case before us be decided? It is not covered 
by the terms of the statute, nor are its facts embraced in either of 
the three classes of cases cited. It must be determined therefore, by 
the light which its proper analogies shed on the subject. Thèse an- 
alogies are, we believe, found in the flrst two classes of cases cited. 
In ail material respects it closely resembles them; in principle it 
seems identical with them. Hère the paper is, as it was there, mer- 
cantile in character, and consequently negotiable. In the law-mer 
chant this latter term signifies transférable by indorsement, with 
the conséquence there attached to such transfers. The negotiability 
of paper (except as between the original parties) does not dépend, as 
we hâve seen, upon the maker's authorization of a transfer, as by 
promising to pay to order, or bearer (as is sometimes inaocurately 
said), but upon the character of the paper. In the last of the three 
classes of cases mentioned the paper involved, contained such a 
promise, but as it was not mercantile in character, the indorsement 
had not the effect of a mercantile contract. As said by the court 
in Patterson v. Poindexter, 6 Watts & S. 234: "The contract of in- 
dorsement is a parasite whicli like the chameleon, takes its hue from 
the thing with which it is connected." On the other hand the paper 
involved in the flrst of thèse classes, (which did not contain such a 
promise) was held to be mercantile, and consequently negotiable. In 
our case it is true the situation of the indorsee is simply that of an 
équitable assignée as against the maker; but so was that of the in- 
dorsees in the flrst class of cases cited, and substantially so, at 
least, was that of the indorsees involved in the second class. Hère 
the effect of the maker's promise to pay "to order" was lost by the 
payee's failure to indorse, while in the second class it was lost by 
his failure to indorse before the note matured. In both the prom- 
ise to pay to order or bearer was thus annulled, (as if erased) and 
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the note made to read as if such promise had been omîtted — render- 
ing fke instrument identicaJ with those involved in the first class. 

The circuit court likened the case to those of the third class — 
from which, as we believe for the reasons stated, it is plainly distin- 
guishable. Tbere the instruments involved were not mercantile 
— although drawn to "order" or "bearer." The cases relied upon 
bj the court ail rest on this plain distinction. The indorsement 
there was of a mère chose in action. In Gray v. Donahoe Chief 
Justice Lewis points ont the distinction between such cases and 
those of the first class mentioned, very clearly. The note before 
him was drawn "to order," but was payable in "current funds at 
Pittsburg." While he therefore held it to be non-mercantile an.d 
consequently non-negotiable — saying that "nothing but money is 
properly the subject of a negotiable contract" — ^he added, "A note 
not negotiable in form, as between the original parties, may be 
negotiable between subséquent ones", citing Leidy v. Tammany. 

The third question reserved, on which the circuit court did not 
pass, must now be disposed of. The paper is made payable in Kan- 
sas, and as we hâve seen, the parties expressly submitted themselves 
to the laws of that state. They flxed the rate of interest at 12 per 
cent, after default, which the laws of Kansas justify. This question 
must therefore receive an afiSrmative answer. 

The judgment must be rêver sed, and the record remitted to the 
circuit court for f urther proceedings, in accordance with this opin- 
ioiL 



UNITED STATES V. AMERICAN BXCHANGB NAT. BANK. 

(District Court, S. D. New York. September 5, 1895.) 

Pension Draft— Foeged Indobsembnt— Cdllecting Agent not Liable afteiî 
PaYment of Principal without Notice. 

The défendant as collecting agent of the Bellalre Bank of Ohio col- 
lected at the subtreasury, New York, a pension draft on which the 
payee's name was forged after her death. The défendant in maklng the 
collection indorsed the draft as collectiijg agent of the Bellaire Bank, as 
appeared by the terms of its Indorsement, and on collection at once paid 
over the money to the principal, without notice of the forgery, before 
this action was commenced: Eeld, that the défendant was not liable; 
the case of Onondaga Co. Sav. Bank, 12 C. G. A. 407, 64 E"ed. 703, dis- 
tinguished. 

This was an action by the United States against the American 
Exchange National Bank to recover the amount of a pension draft 
which défendant had collected, as collecting agent of another bank; 
it appearing that the name of the payée had been forged upon the 
draft after her death. The court directed a verdict for défendant, 
and plaintifî moved for a new trial. 

Wallace Macfarlane, U. S. Dist. Atty., for the United Statea. 
Cardoza & Nathan, for défendant, 

BROWN, District Judge. The pension draft in this case waa paid 
to the défendant bank by the subtreasury, upon the forged indorse- 
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ment of the payee's name after her death. The Bellaire Bank of 
Ohio had previously cashed tàe draft upon the forged indorsement, 
and thereupon indorsed it "for collection" to the défendant bank at 
New York. The latter was the coUecting correspondent of the Bel- 
laire Bank as regards its funds in New York. The collection was 
made in good faifh by the défendant bank and the proceeds remitted 
to the Bellaire Bank some months before the discovery of the for- 
gery. The indorsement of the forged draft by the Bellaire Bank 
showed upon its face that the défendant was to act as collecting 
agent only. The défendant never had any property in the draft or 
its proceeds. The later authorities sustain the proposition that in 
such a case where the collecting agent pays over the funds before 
any notice of irregularity or fraud, the remedy is against the prin- 
cipal alone. Bank v. Armstrong, 148 U. S. 50, 13 Sup. Ct. 533; 
White V. Bank, 102 U. S. 658; Sweeny v. Easter, 1 Wall. 166; Wells, 
Fargo & Co. v. U. S., 45 Ped. 337; National Park Bank t. Seaboard 
Bank, 114 N. Y. 28, 20 N. E. 632. 

In such cases the indorsement by the collecting agent, who has no 
proprietary interest, does not import any guaranty of the genuine- 
ness of ail prior indorsements, but only of the agent's relation to the 
principal, as stated upon the face of the draft; and as this relation 
is évident upon the draft itself , the payor cannot claim to hâve been 
misled by the indorsement of the agent, or any right to rely upon 
that indorsement as a guaranty of the genuineness of the payee's 
indorsement. 

In the case of Onondaga Co. Sav. Bank, 12 C. C. A. 407, 64 
Ped. 703, as I flnd upon examination of the record on appeal, no 
question like the présent arose. The Onondaga Bank was in the 
same situation as the Bellaire Bank in the présent case. It had 
cashed the forged draft and was collecting the money for its own 
beneflt as owner of the draft. Its indorsement imported a guaranty 
of the prior signatures; and the defendant's remedy hère is against 
the Bellaire Bank. 

The direction of a verdict for the défendant upon the undisputed 
facts was, I think, correct, and the motion for a new trial should be 
denied. 



THE LUCILLE MANOR. 

EAMSAY V. THE LUCILLE MANOR 

(District Court. S. D. New York. October 8, 1895.) 

Damages— CoNTRACT for Rbpairs— Imperfect Performance— On Removal 
BT Owner no Forfeiturb. 

Upon a contract to repalr a yacht for $359, no definite tlme being fixed 
for completion, the owner being in haste to obtain possession, and the 
contracter being somewhat dilatory, and diffleulties arislng in repairs, 
the owner tooli possession before the work was finished. Beld, uot a 
case for forfelture of ail compensation, it not appearing that the delay 
was wlllful or considérable, or that the work done was not of snbstan- 
tial value; and the contracter was allowed the contract prlce, less a 
libéral déduction for the incomplète work. 
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This was a libel by Hugh Eamsay against the steam yacht Lucille 
Manor to recover compensation for repairs. The cause was referred 
to a commissioner, to whose réport exceptions hâve been ûled. 

Hyland & Zabriskie, for libelant 
Richard J. Lewis, for claimant. 

BROWN, District Judge. The commissioner's report shows care- 
ful considération of the principal subjects in controversy. The ex- 
ceptions to his report I must overrule, except as respects the disal- 
lowance of the contract work called for by the letters of October 
12th and 13th, amounting to $359. 

The claimant was anxious to bave the repairs completed speedily, 
sp that he could leare with the yacht before the close of naviga- 
tion, and no doubt there was this gênerai understanding between the 
parties. But the letters by which the contract was made did not 
specify any âxed date for finishing the work. The claimant after- 
wards gave notice that he must hâve possession by November Ist. 
In the meantime, however, considérable extra work was ordered, 
which was done, and which bas been allowed for by the commis- 
sioner. 

On the night of the 2d of November, the claimant took possession 
of the yacht, and afterwards removed her to Brooklyn, where the 
incomplète Work upon the pumpand condenser — the most impor- 
tant single items— was finished. The défendant proved the cost of 
finishing the principal items, viz., additional dockage, $10; work on 
the pump in .Brooklyn, $65, and $12.72 paid to the expert Schantz 
for work before the boat was taken to Brooklyn. Thèse are ail the 
expenses of completion that hâve been pointed out by the claimant's 
counsel in the voluminous testimony, in response to my inquiries for 
the proof s, upon thiS subjeot. I understand, however, that there was 
an additional ivaJve put in; but whéther that is embraced in the 
Brooklyn expense or not, is not clear. Faults are found with varions 
other items 6f the work as imperfeetly done; but the testimony in- 
dieates that thèse imperfections, although numerous, if claimant's 
testimony is true, and perhaps annoying, were comparatively trivial. 

On the whole, I infer from the évidence that $150 would certainly 
fully cover ail the defects in the contract work, and ail the expense 
of the claimant in complçting it according to the contract, including 
towage; and the référée has found that no damage arose from the 
delay. • 

As the cpntract by lester did not make completion at any fixed 
date of the essence of the contract, no subséquent notice by the claim- 
ant could introduce that élément into the contract so as to work a for- 
feiture by the libelant of ail compensation for what bénéficiai work 
he did, because ail was not done at tlie time desired. The libelant 
never refused to complète the work; nor did he stop work, until the 
claimant interfered, under the stress, indeed, of his own désire to 
sail speedily, and took the completion of the work out of the libel- 
ant's hands. This is sufflcient to preveht the defendanfs appropria- 
tion of bénéficiai work wîthout compensation, and the application of 
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that rule of forfeiture which is justly applied in cases of a willful 
neglect or refusai to perform a contract 

The cofflmissioner's report does not find that the work done was 
of no beneflt to the claimant. There were many différent and in- 
dependent items of worli. Aside from the pump and condenser, 
there was a gênerai performance and completion of the contract, 
though the évidence shows that some items were poorly done, so as 
to entitle the claimant to recoup the amount necessary to make them 
good. It was for the défendant to show what thèse defects would 
amount to, and he proved the cost of flnishing the most important. 
The answer raises no issue of forfeiture, nor does it allège that what 
was done on the contract work was of no material value. 

Upon the évidence, I think full justice will be done to the défend- 
ant hy the allowance of f 150, as above stated, for the defects in the 
contract work, and by the addition, therefore, to the commissioner'a 
report, of the contract price, less |150, viz., $209, with interest from 
November 2, 1894. With this amendment, the report is conflrmed. 



UNITED STATES v. DODGE. 

(District Court, B. D. Pennsylvania. October 21, 1895.) 

Offenses agaikst Postal IjAws— Dukning Letters. 

The proprietor of a collection agency adopted a method of proceeding 
by which, on fallure of debtors to pay on first demand, a dunnlng letter 
was sent through the mails, inclosed in a plnk-colored envelope, and, 
if this did not recelve a favorable response, another letter was sent, 
inclosed in a black envelope, addressed in white letters. The purpose 
of thèse letters was universally known to the post-office employés. Hav- 
ing been arrested on a charge of violating the act of September 26, 1888, 
in respect to nonmailable matter, he sued out a writ of habeas corpus, 
Held, that the use of such envelopes was a "delineation" within the meau- 
ing of the statute, and that whether the efCect was "to reflect injurlouBly 
upon the character or conduct" of the addressee was a question for the 
jury upon a trial for the offense, for which reasons the prlsoner must be 
remanded. 

This was an application by William H. Dodge for a writ of habeas 
corpus. Défendant was arrested, and, after a preliminary hearing 
before a United States commissioner, was committed on the charge 
of violating the postal laws, by "depositing in the United States 
mails for transmission and delivery a letter inclosed in a black en- 
velope, addressed in white ink, caJculated by the style of display, 
and obviously intended, to reflect injuriously upon the character of 
another." The commissioner held that the offense was within the 
meaning of the act of congress of September 26, 1888 (25 Stat 496). 

Ellery P. Ingham, U. S. Atty., for the United States. 

Richard P. White, for défendant. 

BUTLER, District Judge. The défendant asks to be discharged 
from arrest on the ground, that the évidence does not exhibit an 
offense. He is arrested for violation of the act of congress of Sep- 
tember 26, 1888, which reads aa folio ws: 
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"That ail matter otherwise mailable by law, upon the envelope or outside 
eover or wrapper of which, or any postal card upon whleh, any delineations, 
eplthets, terms, or language of an indécent, lewd, lasclvious, libelous, scur- 
rllous, defamatory, or threatening character, or calculated by the terms or 
manner, or style of display and obviously Intended to reflect injuriously 
upon the character or conduet of another may be written or printed, or 
otherwise Impressed or apparent, are hereby declared non-mailable matter, 
and shall not be conveyed in the mails, nor delivered from any post-offlce 
nor by any letter carrier, and shall be wlthdrawn from the mails under such 
régulations as the postmaster gênerai shall preseribe: and any person who 
shall knowingly deposit, or cause to be deposited, for mailing or delivery 
anything declared by this section to be non-mailable matter, and any per- 
son who shall knowingly take the same or cause the same to be taken from 
the mails, for the purpose of clreulating or disposing of, or of aiding in the 
circulation or distribution of the same, shall, for each and every offense, 
upon conviction thereof, be flned not more than $5,000, or imprisoned at 
hard labor not more than five years, or both, at the discrétion of the court." 

The évidence shows the défendant to be the proprietor of a col- 
lection agency; that his method of proceeding is to address those 
against wham claims are intrusted to Mm, who do not pay on first 
demand, a dunning letter through the mails, inclosed in a pink- 
colored envelope, and if this does not receive a favorable response, 
then to forward another such letter inclosed in a black envelope, 
addressed in white letters. The évidence shows that ail persons 
connected with the postal service understand the meaning and ob- 
ject of this method of proceeding. The object is to coerce payment 
of money, by thus exposing the person addressed. The defendant's 
conduet is clearly within the spirit of the statute — within the mis- 
chief contemplated. Still unless it is covered by the terms, fairly 
construed, the défendant cannot be held to hâve violated it. If 
the terms covered only "writing" and "printing," of the character 
described, his acts would not be embraced. They cover, however, 
"delineations" of this character, also. This term signifies repré- 
sentations expressed otherwise than by language, — as by the use of 
figures, drawings, colors, etc. If the fact that a dunning letter 
is contained in an envelope may be expressed by a figure or other 
sign impressed upon it, of a character recognized as conveying such 
expression, by those who may see it, such figure or sign is a "de- 
lineation" within the meaning of the statute. There can be no 
doubt that if it is a matter of common knowledge that a black en- 
velope addressed in white letters, signifies to those who may see 
it, that the letter inclosed is a third demand of an overdue debt, 
a dunning letter, the use of this device is within the purview of the 
statute. The use of language signifying the same thing would be 
no more objectionable or effective for the purpose in view. By 
resorting to the device the del'^ondant acknowledges that its significa- 
tion is so understood; if it was not he would hâve no object to 
aocomplish in using it. His purpose, as before stated, is to coerce 
those addressed to pay money by subjecting them to the threat 
and danger of such exposure. There could be no exposure if the 
significance of the device was not understood. It is therefore à "de- 
lineation" within the terms of the statute. Whether it is calculated 
to affect the character of the person addressed injuriously is a 
question for the jury. The term "display" : used in the statute doea 
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not tend to limit the terms which précède it This term is as ap- 
plicable to the word "delineations" as it ia to writing or printing. 
It is unitnportant that the signification of the device may be conflned 
to the post-oiïice employés, They alone -would see the writing or 
printing if this method of expressing the same thing was employed. 
ïhe défendant must be remanded. 



AMERICAN TEOTTING REGISTBR ASS'N v. GOCHER et al 

(Circuit Court, N. D. Ohio, B. D. January 17, 1895.) 

No. 5,341. 

1. Copybight—Infrinuembnt— Compilations Relating to Race Horses. 

A copyrighted compilation, comprislng lists of trottlng and pacing 
horses, with their speed, gathered from original sources by much labor 
and expense, Is infrlnged by one who uses the tables to make up a list 
of horses with records of 2:30 or better, not-wlthstanding the fact that the 
latter compilation mlght hâve been made by défendant from other publi- 
cations available to him. 

2. Same— Preliminaby Injunotion. 

A temporary injunction will not be granted unless complainant shows 
afflrmatively, beyond any doubt, that he has complied with the copyright 
law. 

This was a bill by the American Trotting Eegister Association 
against W. H. Gocher and A. W. Parrish for alleged infringement 
of a copyright. Oomplainant moves for a temporary injunction. 

Squire, Sanders & Dempsey, for complainant. 
Kline & Toiles and J. W. Holcomb, for défendants. 

RICKS, District Judge. This is an application for a temporary 
injunction to restrain the défendants from publishing a list of trot- 
tera and pacers having made a record of 2 :30 or better. It proceeds 
upon the charge that the complainant has compiled such a list ol 
horses in what is known as "^Vallace's Year BOoks," which compila- 
tion is the resuit of original information and facts gathered from 
original sources by complainant's industry, and at its expense. The 
défendants reply that ail the facts stated in complainant's book are 
obtainable from other independent sources, and has exhibited to the 
court a large number of publications which contain lists of trotters 
and pacers having the records stated in complainant's bill. 

It is certainly évident from the afûdavits filed on both sides that, 
while the défendants might be able to compile ail this information 
from the sources exhibited to its aifidavits, yet it is évident from Mr. 
Gocher's own affidavit that he has availed himself of the industry of 
the complainant, and has used the tables which it compiled at great 
expense and labor. This the défendants certainly cannot do under 
the law, A mère compilation of facts is protected by the copyright 
law, as well as original matter showing invention. There are nu- 
merouS cases which hold that any compilation or any table of sta- 
tisties which are the resuit of the author's industry, and which are 
gathered at his expense, cannot be bodily used by an infringer. 
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Although the same facts could be gathered by the infringer, he must 
do so at his own expense, and as the resuit of bis own industry. It 
would be wrong to permit him to extract bodily, from a copyrighted 
book, tables, facts, and statistics, and hand them over to the printer 
in the form the copyrighter has prepared them, merely because it 
was more convenient for the printer. If he were permitted to do 
this, he would avail himself directly of the industry and expense 
to which the person who copyrighted the \york was subjected. I 
think it therefore plain that, to a certain extent, the défendant has 
inf ringed complainant's copyright. But, in order to entitle the com- 
plainant to an injunction, he must show afiQrmatively, beyond any 
doubt, that he has complied with the copyright law. I think, so 
far as the book, volume 9, for 1893, is concerned, there is a grave 
doubt as to whether the complainant complied strictly with the law. 
It is a fair conclusion of fact from the testimony that some books of 
the défendants were sent out before the copyright was perfected. 
In the absence of this positive proof, I think it would be unjust to 
allow a temporary injunction, the effect of which would be substan- 
tial confiscation of the défendants' books. A temporary injunction 
may be allowed against the défendants in favor of the complainant 
for so nlHçh of his book as is showh by Gocher's afûdavit was pirated 
from complainant's book. But if the défendants Will give a bond 
in the sum of $ , conditioned to pay such damages as the com- 
plainant may recover in case, on final hearing, he shows his right to 
a permanent injunction, he may issue the books which he has pre- 
pared for publication. Blit he will not be permitted to finish any 
more than are now printed. 



SMITH et al. v. HAMILTON. 

(Circuit Court, D. Vermont. October 12, 1895.) 

Patbttts-^Inventton — Tbitsses. 

Patent No. 455,771, to L. A. Smith and ànother, for a truss for hernia, 
held valid, in view of ttié simplifled and improved construction, wliicb 
results in giving greater freedom of motion to the limbs and body without 
impairlng the effectiveness of the instrument; and hdd, aiso, that the flrst 
claim was inf ringed by défendants devlee. 

This was a bill in equity by L. Anton Smith and another against 
Jamim H. Hamilton for alleged infringement of a patent 

J. Clément Smith, for plaintiiïs. 
Sherwin M. Flint, for défendant 

WHEEliER, District Judge. This suit is brought upon patent 
No. 455,771, dated July 14, 1891, and granted to the plaintiffs, for 
a truss for hernia, having a body spring, for holding the pads, 
arched past the bips to about the same height at front and back, and 
held by a belt at the back, and resting in an open, oblique slot 
through a post fastened to the pad by a screw from the slot through 
that end of the post into the pad, which is adjusted to, and held in 
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place by a set screw through the other end ol the post into the slot, 
and there pressing upon the spring. The claims.are for: 

"(1) A truss, substantially as described, eonslsting, essentially, of the body 
spring, haying its ends curved rearwardly In an arched manner, and brougBt 
down tp an altitude approximatlng that of the pad-receiving portion; the 
pad; the post having the oblique slot, the screw-tapped hole above the slot, 
and the screw hole beneath the slot; the screw for securing the post to 
the pad; and the screw for securing the pad to the spring,~substantially 
as specified. (2) The pad, in combination with the post having the oblique 
slot, the screw-tapped hole above the slot, and the screw hole beneath the 
slot; the screw for securing the post to the pad; and the screw for securing 
the pad to the spring; and the spring,— ail substantially as specified." 

The answer sets up patents Nos. 202,842, dated April 23, 1878, and 
granted to Léon T. J. Lubin; 347,171, dated August 10, 1886, and 
granted to Alberto Giralt; 364,482, dated June 7, 1887, and granted 
to Charles Cluthe; and 439,141, dated October 28, 1890,— as antici- 
pations, and admits using and selling a few trusses like one shown 
by an exhibit, which is like that of the patent, except that the pad 
is adjusted to, and held in place by, a bar, with a tightening screw 
on that end of the post, pressing upon the spring, instead of by the 
set screw, but dénies that this is an infringement. No évidence as 
to the anticipations has been produced, but the patents, which are 
to be considered as they appear. No. 202,842 shows a truss made 
of two or more bands, separated, in a flexible casing, and a screw- 
threaded stud connected by intermediate devices to a pad at one end, 
and haying a slot across the other for receiving, and adjustment to 
place upon, the bands, and to be held there by a nut turning upon 
the screw, and binding upon the bands in the slot. No. 347,171 
shows a truss band with a pad adjustable to, and retainable in place 
upon it by, a split bail clamping the band, and a clip clamping the 
bail, tightened by a screw. No. 364,482 shows a truss with a body 
spring curved over the bips, with back pads at an angle of about 45 
degreés àbove front spring pads, adjusted ând held tû place by a 
screw between bends in the body spring. No. 439,141 shows a truss 
having a straight belt with a bend in front, upon which spring pads 
are adjusted to, and held in place by, a stud with a kerf across the 
end, into which the bend is held by a binding nut. The first and 
last of thèse hâve pads adjustable to, and retainable in place by, a 
stud, through the end of which the band passes, and is bound by a 
nut on the end of the stud, to either of which the fastening Qf thé 
defendant's post to the spring is as much like as it is to that of the 
patent. The third has a body spring curved over the bips, partly 
like that of the patent. But neither of ail shows a body spring 
curved over the bips down to near a level with the front, nor the 
simple fastening of the post, by the screw through it, to the pad, 
claimed in the patent, and used in the trusses of the défendant. 
Simplicity, compactness, and adaptation to movements of the person, 
are very essential in thèse instruments; and whoever dispenses with 
any of the devices, although they are small, brings them doser to- 
gether, or shapes them to greater freedom of motion, although but 
little, without impairing their effect upon the rupture, increases their 
usefulness accordingly. Dispensing with ail but the screw (in the 
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post, £pid ont of the way), in Connecting the pad flrmly to tKe post, 
ehaping the body spring over tlie bips, giving free motion to limba, 
and bringing it to the same level at the back and in front, per- 
mitting unhampered movements of ttie body above, seem, in thia 
view, to be — although the parts are, by themselves, old — new and 
useful inventions, in the sensé of the patent law; and the patent 
seems to be valid for a truss improyed by thèse improvements. Bon- 
eack Mach. Co. v. Elliott (C. C, A.; Second Circuit, June 28, 1895) 69 
Fed. 335. 

The patent can be valid only for what the inventors actually in- 
vented; and as this invention is not of a truss as vcholly new, but 
only of a truss as improved, it can cover only the spécifie improve- 
ments, and thèse only as claimed. One claim is for a truss consisting 
essentially of parts named, including the screw-tapped hole above 
the slot, and the screw for securing the pad to the spring, — obviously 
meaning for securing the post to the spring. The other is for the 
combination of the same parts. Experts testify for the plaintift 
that there is no patentable or substantial différence between the 
truss of the patent and that of the défendant. No such witnesses, 
or others, hâve testifled to the contrary, or otherwise, for the de- 
fendant. The combination is not taken, for that is an entirety, and 
less parts are a différent combination. But parts of the patented 
invention of the flrst claim are taken, by using the curved body 
spring, and the screw through the post into the pad, which are new, 
as the patent covers using them. To the estent that the défendant 
bas taken and used the plaintiffs' patented invention, he has in- 
fringed upon their exclusive rights. Sharp v. Tiflft, 2 Fed. 697, 18 
Blatchf. 132; Eowell v. Lindsay, 6 Fed. 290, Decree for plaintiffs. 



UNION PAPER-BAG MACH. CO. et al. T. WATBRBUEY et al. 
(Circuit Court of Appeals, Second Circuit. October 23, 1895.) 

1. Patbhts — Invention— Paper Bags. 

In maklng paper bags from a continuons tube theré is no patentable 
Invention In changlng the séquence of previously known opérations so 
as to bend Inward the bellows fold as soon as the tube Is distended, and 
thereby economize materlal. 58 Fed. 566, afflrmed. 

2. Same. 

The Deerlng reissue, No. 10,083, for an improvement in the manu- 
facture of paper bags, Is vold for want of Invention. 58 Fed. 566, af- 
flrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by the Union Paper-Bag Machine Com- 
pany and the Hollingsworth & Whitney Company against James M, 
Waterbury and others for alleged infruigement of a patent relating 
to the manufacture of paper bags. The circuit court rendered a 
decree for complainants, awarding an injunction and an accounting. 
39 Fed. 389. Défendants afterwards filed a bill of review, and in- 
troduced new évidence, and, after a hearing thereon, the court va- 



UNION PAPEE-BAG MACH. ÇO. P. WATEEBUKY. 241 

cated its former decree, and dismissed the bill. 58 Fed. 566, From 
this decree complainants appeal. 

George Harding and Francis T. Chanabers, for appellants. 
Albert H. Walker and Frédéric H. Betts, for appellees. 

Before BROWN, Circuit Justice, and LACOMBE and SHIPMAN, 
Circuit Judges. 

SHIPMAN, Circuit Judge, This suit in equity was founded upon 
tlie alleged infringement of reissued letters patent No. 10,083, applied 
for November 29, 1881, and granted April 11, 1882, to the Union 
Paper-Bag Machinç Company, as assignée of lie inventer, Mark L. 
Deering, for improvements in tbe manufacture of paper bags. The 
original patent. No. 227,350, was applied for May 10, 1879, and was 
granted to Deering on May 11, 1880. The application was thrown 
into interférence with an application of Leinbach and WoUe for the 
same invention, who subsequently executed and ûled in the patent 
office an acknowledgment of Deering's priority upon which his pat- 
ent issued. A contract was at the same time made between thèse 
three persons for the sale of the patent to a corporation which Lein- 
bach and WoUe said was about to be organized under the name of 
the New York Paper-Bag Machine & Manufacturing Company. The 
validity of the Union Company's title to the patent was assailed by 
a corporation organized in December, 1884, under the name of the 
New York Paper-Bag Machine & Manufacturing Company, in a suit 
in equity against the assignée in the Eastern district of Pennsylva- 
nia, which was decided in favor of the Union Company, and its title 
is not challenged in this suit. The Hollingsworth & Whitney Com- 
pany is an exclusive licensee to make, use, and sell paper bags under 
said patent for certain territory, which includes the Southern dis- 
trict of New York. 

The original patent contained a single claim for a process. The 
reissued patent contained two claims, as foUows: 

"(1) The hereln-flescrlbed process or method of formlng paper bags by 
maklng In a sheet of pa,per or blank the folds, B and C, then pasting to- 
gether the two sides, Ai, Ai, formlng a bellows-slded body or tube of the 
bag, then spreadlng open one end of said body or tube, then formlng the in- 
wardly-projecting triangular folds, H, H, slde laps. G, G, and laps, I, J, 
which latter are secured in place by pasting or otherwise, substantially as 
described. (2) A bag consistlng of a bellows-slded tube having a satchel 
bottom and inward triangular folds, which form part of its two sides when 
distended," 

The first claim does not materially differ from the claim of the 
original patent. The cause was tried before Judge Wallace, who 
decided that the second claim was an unwarrantable enlargement of 
the original patent; that the first claim was valid, and had been 
infringed; and that the usual decree for an injunotion and an ac- 
counting should issue upon filing a proper disclaimer of the second 
claim. 39 Fed. 389. This disclaimer was flled. The défendants 
then brought a pétition for leave to file a bill of review for the pur- 
pose of introducing newly-discovered évidence, and an order was 
granted that they havé leave to file such a bill, and introduce their 
v.70p.no.2— 16 
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' new eviàencè, and that the'injunction be suspended until the îiéaring 
upon the Mil of review. A volume of nèw testimony was thereupon 
taken, which presented a new case on the part of the défendants. 
Upon the hearing before Judge Coxe, he vacated thç former decree, 
and dismissed the cbmplainants' bill without costs, upon the ground 
that, upon the undisputed state of the art as shown in the new tes- 
timony, the Deering improvement was not a patentable invention. 
58 Fed. 566. From this decree the présent appeal was taken. 

By the process or method described in the Deering patent, a "rec- 
tangular sheet of paper becpmes, by successive foldings and the past- 
ing of adjoining edges, a paper box having a flat bôttom of rec- 
tangular f orm and open top." It "can be f olded into a flat pièce of 
paper, and thus a large number can be included in a bundle, occu- 
pying but a small space, in a convenient form for transportation, and 
ready for iiûmediate use." The grocer takes one from the bundle, 
and holdiùg it by its open moùth, "gives it a flip through the air," 
when, distended by the air, it becomes a box, which stands up- 
right and uûsupported upon a comparatively firm bottom. The 
patent did not describe any automatic mechanism for the manufac- 
ture of the bags, and none existed, but machinery has been invented 
with great ihgenuity, by which Deering bags hâve been produced in 
vast quantities, with great cheapness, and hâve become a universally 
known article!' The pâtented method côQsists of the following suc- 
cessive opérations: The pàper is folded in the manner néceësary to 
forra a flat bellovFS tube, and thç edgèis which form the longitudinal 
seam of thë tube ârê pàèted together. One end of 'Ifhe flat tube! is 
then opened, and the portîpû which is to be used iù making the bot- 
tom is màrked by 9 crease/is turned up àï right angles to the body of 
the bag, and Is distended. Th,é inwardiy-tùrned triangulàr folds and 
side flapsof the bottom, Which are thë distinctive featurea of the Deer- 
ing bags, are next formed. Thèse folds are formed of portions of the 
material of tihe bellows fblds,'and the side laps are fortned àlso of 
portions of the likè material, and of parts of the flat sides of the 
bellows-f olded tiibe. The *two triangulàr laps of the bottoni are 
then folded over and pasted, and therè^ythe folds of the bottom of 
the bag are s^cured. This process does not demand a support or 
former within the bag body during the course of manipulation., 

Turning now to the state of the art at the date of the Deering in- 
vention, in 1877, 'the bellowsf olded tube and sqùàre-bottomed bag 
had been shown in the macbihé paiterit tb Luther C. Crowell,,No. 
123^812, dated February 20, 1872, and the satchel-bottomed bag had 
bèen shown in the machine patent to William Webster, No. 146,372, 
dated January 13, 1874. But the Wittkorn bag was the important 
addition to the ktiowledge in regard to the hi&tory of this manufac- 
ture which the new proofs furnished. It was shbwn that Henry 
Wittkorn, a paper-bag manufacturer in Philadelphia, from Aptil, 
1873, to 1887, manufactured by hand, ând sold duriiig the year com- 
mencing April 1, 1874, paper bags which Wëre madein the following 
way: A rectaflgular paper tube was folded around or was slipped 
over a rectangular wooden block. Sometimes the tube had been 
formed into a bellows tube before it was placed upon the block, and 
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sometimes the bellows f onnation was made after the bag was com- 
pleted. One end of the tube — being the end which was to form the 
bottom of the bag — projected above the edge of the block "a distance 
equal to the breadth of the sides of the tube. The front flap was 
then folded down on the end of the block, completely covering it, 
and the side flaps were at the same time doubled over into trian- 
gular flaps of double thickness. Thèse flaps were pressed in be- 
tween the front and rear flaps, the rear flaps being at the same time 
folded down upon the end of the block, and pasted to the front flap, 
thus completing the bag." They were afterwards collapsed by turn- 
ing the bottom against the front, and at the same time coUapsing 
the tube into bellows folds, so that the bags became flat pièces of 
paper, which were easily packed in bundles. Thèse two collapsing 
opérations created inward triangular folds between the bottom and 
the bellows-formed sidçs. The manufacture and sale of bags made 
in this way was publicly carried on as a business by Wittkorn and 
his workmen. Thèse bags were distended by "a flip through the 
air," when they became square-bottomed rectangular boxes. Their 
existence as an article of manufacture is not denied. Samples of 
them are in évidence. Among others, a sample of a particular style 
of hominy bags, which were used by one Kelly, a grocer, is well 
known in the case as "Wittkorn's Exhibit No. 5." In this descrip- 
tion of the Wittkorn manufacture, mention of his bag with a paste- 
board bottom is omitted, as of less importance than the bag repre- 
sented by Exhibit No. 5. 

Testimony f rom Wittkorn and Jasper A. Smith, one of his partners 
durtng the year ending April 1, 1874, was introduced for the pur- 
pose of showing that before 1877 Wittkorn used other methods pf 
manufacture, one, at least, of which closely resembled the Deering 
process. Testimony from a number of witnesses was also offered 
to show the anticipation of Deering by one John T. Besserer, who 
died in 1879. No sample bag known to hâve been made by either of 
thèse methods prior to the date of the patented invention was intro- 
duced in évidence. The methods spoken of by Smith, and the al- 
leged anticipation by Besserer, are not established with sufBcient 
strength; and Wittkorn's testimony, taken in connection with the 
surrounding circumstances and probabilities, does not satisfy the 
mind of the existence of a perfected invention at the time of which 
he speaks. So far as questions of fact are concerned, we prefer 
to rest upon facts the existence of which must be admitted. 

The prominent question which présents itself at the outset is 
whether the improved method of manufacture contained the neces- 
sary requisite of invention. The improvement did not consist in the 
use of a bellows-folded tube, nor in the substitution of a satchel 
bottom for the square bottom of the Wittkorn bag, nor in the fact 
that Deering did not apparently use a block or former, but made his 
bags when the tube was collapsed. The Wittkorn bag had a firm 
bottom, composed of six folds. His System of folding was libéral in its 
use of paper; and a system which should introduce greater economy 
of material, if consistent with sufiScient strength for ordinary prac- 
tical purposes, would be an improvement This improvement Deer- 
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ing presentëd by his conjoîntly-made triàngular folds and aide laps, 
which used a part of the material of the bellows folds, economized 
the paper, and made the bottom less bulky than when thèse triàn- 
gular folds were turned in by the turning over of the bottom and the 
flattening of the tube. We concur with Mr. Edward S. Renwick, 
the complainants' expert, who says, in view of the preceding ma- 
chine-made bags and of the Wittkorn bag, that the distinguishing 
feature of the Deering process is "that the inwardly triàngular 
folds and the side laps adjacent thereto are completely formed by 
u conjoined opération, simultaneously, or thereabouts, before the 
last two laps of the satchel bottom of the bag are made." Was it, 
then, invention, the Wittkorn System being obvious to the publie, 
and the successive steps by -which it produced a bag ready for the 
market being known, to change the order in which, and the manner 
of folding by which, the triàngular folds were made? Wittkorn's 
were made after the bottom was closed and pasted, by flattening 
the bellows sides and turning the bottom. Deering formed his 
folds and side laps by a conjoint opération before the last two laps 
were folded. After the Wittkorn method of manufacture had been 
in public use, it could nôt need inventive genius in a skilled bag 
maker to change the séquence of opérations so as to bend inward 
the material of the bellows fold as soon as the tube was distended, 
and thus economize material. We are clearly of opinion that, in 
view of the knowledge which the Wittkorn bag had added to the 
art of paper-bag manufacture, the Deering process was a mechanical, 
and not an inventive, modification of pre-existing mèthods. 

The record and the briefs of counsel plentifully presentëd other 
questions of law, which we think do not, in view of the character 
of the improvement, demand a décision. The point was made by 
the complainants that sufflcient proof was not made under the bill 
of review that the Wittkorn and Besserer défenses were in fact 
newly discovered, and could not hâve been aseertained earlier by 
the exercise of due diligence. We concur with Jùdge Coxe that 
it sufficiently appears that the évidence was not only discovered 
after the hearing before Judge Wallace, but that it could not, by 
the exercise of ordinary diligence, hâve been discovered sooner. The 
decree of the circuit court dismissing the bill without costs is af- 
firmed, with costs of this court 



JOHNSON CO. V. PENNSTLVANIA STEEL GO. 

(Circuit Court of Appeals, Thlrd Circuit October 28, 1895.Ï 

No. 20. 

Patents— TsrvftNTiow—STREBT-RAii.w AT Switch. 

The Moxham patent, ^o. 333,474, for a rallway switch for street cars, 
anâ which ço vers a devlce that l§ merely an adaptation of a prevloua 
railroad Bwltch, Is void for want of Invention over the prevlous patent 
of May; 1885, to the sàme Inventer, for a switcb Intended for the same 
purpose. 67 Ped. 940, àfflrmedé 
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ïppeal from the Circuit Court of the United States for the Eastem 
District of PennsylTania. 

TMs was a bill in equity by Johnson Company against the Penn- 
sylvauia Steel Company for alleged infringement of a patent for a 
street-railway switch. Tbe patent was held inralid by the circuit 
court, and the bill dismissed. 67 Fed. 940. Complainant appeals. 

Geo. J. Harding, for appellant 
Joshua Pusey, for appellee. 

Before SHIRAS, Circuit Justice, ACHESON, Circuit Judge, and 
BUTLER, District Judge. 

BUTLER, District Judge. The plaintiff, as assignée, sues to re- 
cover compensation for infringement of letters patent No. 333,474, 
issued to Arthur J. Moxham, December 29, 1885, "for railroad 
Bwitches." 

The only question for considération is, Does the patented device 
show invention? 

Railroad switches containing the same éléments were old. A 
fair sample of them ia shown by the Reynolds' model. Further 
référence to the state of the art is rendered unnecessary by the 
plaintiff's admission that Moxham did no more tham change the 
"cutting and fltting together" of the old paxts, as shown by the 
model of his device, so as to adapt the old switch to use in street 
railroads. As said in the plaintiff's brief, "it is the différence of 
cutting and fitting in which both the utility and invention of Mox- 
ham's device réside." The old switch, which had long been employ- 
ed on steam roads, was not adapted to use on streets, or other 
public highways, as without change in structure it would seriously 
interfère with ordinary travel, if not be dangerous to the passage oîf 
common vehicles. Moxham made such change by varying the cut- 
ting and fltting of the parts. If we were left to a comparison of 
the old switch, as shown by the Reynolds' model, with the plaintiff's, 
and the testimony respecting them, there might be room for doubt 
at least whether the change exhibited does not show invention; 
and in such case the presumption arising from the judgment of the 
patent ofSce should prevail. The adaptation of the old switch to 
the new use was very complète; and the patentee's work conferred 
an important service on the public. Others had attempted such 
adaptation, as appears by the device used in San Francisco, with 
but partial success. The défendant acknowledges the value of 
Moxham's work by manufacturing and selling his switches. We 
are not left, however, to a comparison with the old steam-road 
switches, and the évidence above referred to. The device involved 
hère is not the flrst fruit of Mr. Moxham's efforts to adapt the old 
switch to street railroads. In May 1885 he obtained a patent for 
switches intended for this use; and the question now arises does 
the différence between the later device, hère involved, and the for- 
mer, cpvered by his préviens patent, show invention? We are con- 
strained to believe that it does not. Hère again, as the plaintiff 
says, the only différence between the two de vices, is in "cutting and 
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âttiùg" the parts; and we are unable to see any material différence 
in this respect. In the earlier device a guard is constructed on the 
outer rail, which is omitted on the later one, and this (which is 
conceded to be immaterial) is the only substantial différence we can 
discover. Barring this différence the descriptive language of the 
spécifications and claims in each patent, as well as the mode! of the 
two devices, are substantially identical. 
The decree is therefore affirmed. 



THE MBXICAN PRINCB. 

STOFFRBGAN et al. v. THE MBXICAN PRINCE, 

(District Court, S. D. New York. October 14, 1895.) 

Admiralty — Practicb— Intebrogatobies Annexed to Answeb to Definb the 
Issue. 

In a suit ior damage to cargo, the Ubel stated a contract, by bill of 
lading, to deliver the cargo in good order, and the failure to do so. The 
défendant set up numerous exceptions In the bill of lading, as well as the 
Harter act of 1893, and averred that the loss happened from a failure to 
close the yalve of No. 3 tank in the necessary discharge of one of the 
ballast tanks on the voyage, and annexed to the answer Interrogatories 
under rule 32 of the suprême court in admiralty, calling upon the libel- 
ants to specify any charges of négligence, other than that alleged in the 
answer, or of unseaworthlness, or of lack of due diligence in eciuipping 
the ship, i( any such matters were relied on. On exceptions to the in- 
terrogatories: Held, th^t the libel being evldently designed to avoid stat- 
Ing any particulars of thè claim, in the flrst instance, and the absence 
of any other appropriate means for ascertaining and defining the Issue 
to be trled, the interrogatories should be allowed. 

Thèse were three libels filed by Charles Stoffregan and others 
against the steamship Mexican Prince to recover damages to cargo. 
The cause was heard upon exceptions filed by the libelants to cer- 
tain interrogatories annexed to the answer. 

George A. Black, Wing, Putnam & Burlingham, and Carter & 
Ledyard, for libelants. 

Convers & Kirlin, for claimants. 

BEOWN, District Judge. The above libels were filed to recover 
damages to coffee stowed in one of the water tanks of the Mexican 
Prince upon a voyage from Brazil to New York. The libels averred 
the shipment under bills of lading reciting the receipt of the coffee 
in good condition, and an agreement to deliver it in like good order 
and condition; whereas. in fact, it was not delivered in like good 
order, or to the full amount thereof ; that the shipments were short 
delivered and a portion thereof in a damaged condition. 

The answer avers that the coffee damaged or lost was stowed in 
No. 3 starboard and port tanks; that the No. 2 tank immediately 
ahead having been previously fllled with water for ballast, it became 
necessary on the voyage to pump out that water, and that the dam- 
age and loss in question resulted from the omission to close the 
valve of No. 3 taiik before opening the valve in No. 2 tank and re- 
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leasing the water in the pipe Une ; that the water running înto tank 
3 caused the bags of coflee to swell and burst, and started rot and 
mould; that the tanks and valves were ail in good order, and the 
coffee properly stowed; and that before emptying tank No. 2 it could 
hâve been ascertained by due diligence whether the valve Connect- 
ing tank 3 was properly closed, and if it was not closed, that the tank 
should hâve been emptied from the port side. The answer then 
avers that the bills of lading contained numerous exceptions, among 
them several stated Verbatim, including "loss or damage arising from 
négligence of the master or mariners, breakage, damage, stowage, 
defects in hull, machinery, outflt or appurtenances, however caused, 
including the wrongful act, default, négligence, or error in judgment 
of the owners, master, oiHcers, mariners, or crew, &c., or unseaworthi- 
ness at the beginning of the voyage, provided ail reasonable means 
hâve been taken to provide against such unseaworthiness ; and that 
the contract should be governed by the law of the flag of the sliip 
carrying the goods"; that the vessel was British, carrying the 
British flag; also that the owner had used due diligence to make the 
ship seaworthy, properly manned and equipped for the voyage; that 
the damage was within the exceptions above referred to, and also 
that the vessel was exempt under the so-called "Harter Act," ap- 
proved February 13, 1893. 

Annexed to the answer were interrogatories in efifect calling upon 
the libelants to answer at what date they became the owners of the 
goods; if they were not entered at the customhouse as imported un- 
der the bills of lading referred to in the libel and answer; and if 
the bill of lading did not contain the exceptions aJleged in the an- 
swer; also whether any unseaworthiness or claim of négligence was 
intended to be shown, and if so, calling for a statement of the par- 
ticulars of any such claim; and also whether the exceptions of nég- 
ligence in the bills of lading were not vaJid under the English law. 
Thèse interrogatories hâve been excepted to as irrelevant, and not 
proper subjects of interrogatories. 

If it is true, as the anstver allèges, that the bills of lading referred 
to in the libels contained the exceptions alleged in the answer, the 
libels are evidently evasive, and must be presumed to hâve been 
designed to avoid bringing out in the pleadings the real points in 
litigation. This is not a compliance with the intent of the twenty- 
third rule of the suprême court in admiralty. I do not see that the 
défendant has any other remedy, however, than by interrogatories, 
annexed to the answer. Under rule 51, where new facts are alleged 
by the défendant, the Ubelant is authorized to "amend his libel so 
as to confess and avoid or explain or add to new matter set forth 
in the answer," but he is not required to do so; and the court can- 
not require the libel to be amended by confessing matters which may 
not be true, or which the Ubelant may not know to be true. Nor 
can the libel be excepted to for insufSciency; for it is sufflcient on 
its face, though the contract by the bill of lading was in truth not 
at ail what the libel asserts, viz., to deliver the cargo in like good 
order and condition; but on the contrary, was only an agreement so 
to deliver subject to many exceptions and qualifications. 
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; In &nj rational system of pleading, it is essential that the subject 
of iitigation shaJl be reasonably deflned, in order tbat the parties 
may know what they hâve to meet, that the case may be presented 
with intelligence, and the record restricted within appropriate limits, 
and useless expense avoided. It is the duty of the court to promote 
thls end in ail appropriate ways, in furtherance of justice, in pur- 
suance of rule 46 and section 918 of the Eevised Statutes. 

A partial remedy may, I think, be appropriately sought by inter- 
rogatories annexed to the answer, as in this case. Eule 32 author- 
izes such interrogatories "touching any matters charged in the libel, 
or touching any of the matters set up in the answer." Such inter- 
rogatories, derived from the practice of the civil law, are designed 
to supersede the necessity of proof, and to bring out distinctly be- 
fore the court the point on which the défense or claim is intended to 
be rested. Story, Eq. PI. §§ 35, 37, 39; Gammell v. Skinner, 2 Gall. 
45, Fted. Cas. No. 5,210. See, also, Havermeyers, etc., C!o. v. Compania, 
etc., 43 Fed. 90; The Serapis, 37 Fed. 442. 

The interrogatories in this case are brief and to the point. The 
défendant, in his answer, has professedly given a f ull account of the 
way in which the damage occurred. If the libelants, in order to 
avoid the légal results of the facts stated in the answer, rely on any 
other supposed négligence of the ofQcers or men, or of the ship, or 
on a lack of seaworthiness, or of due diligence to put the ship in a 
seaworthy condition before she sailed, those points should be set 
forth so far as is reasonably within the power of the libelants, and 
the issues be thus deflned. 

No exiceptions being taben to the mère form of the interrogatories, 
the exceptions to ail of them, except the fourth and sixth interroga- 
tories, which are withdrawn, are overruled, and the libelants are 
directed to answer. 



THB ALLIANCA. 

THH VIGILANCIA. 

THE SEGURANCA. 

THE ADVANCB. 

HUTSON V. PROCEEDS OF THE ALLIANCA et aL 

(District Court, S. D. New îork. October 12, 1895.) 

Surplus Monbvs— Rbpaib of Domestic Ship — Home Port — No State Lien 
OK Equitable Lien -— Execution no Préférence oveb Priob Mortgage 
ON Ship. 

Repairs ftelng made upon the vessels of the Brazil Company In the 
home port upon dealings with the company, and no daim of lien having 
been filed pursuant to the state law, in conséquence of the assurance 
of one of the employés of the company that the bllls would be pald, and 
a judgment in personam being afterwards obtalned against the com- 
pany for the amount of the repairs, and an exécution thereon issued to 
the marshal, under which along with other process the vessels were sold ; 
Held, that the exécution itself being subject to the prlority of the mort- 
gage, and the statutory lien being lost, there was no équitable lien whirh 
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could be annexed to the exécution so as to give It prtorlty over the mort- 
gage; because the f allure to file any notice of lien under the statute, 
as well as the other évidence, showed an Intentlonal walver of lien, and 
a rellance upon the personal crédit of the company. 

This was a pétition by Robert Hutson for payment of a decree in 
personam against the United States & Brazil Mail Steamship Com- 
pany ont of the proceeds of the Allianca, Vigilancia, Seguranca, 
and Advance, which Tessels were owned by that company. 

James McKeen, for petitioner. 

Carter & Ledyard and Mr. Baylies, for mortgagee. 

BEOWN, District Judge. On the 15th of March, 1893, the peti- 
tioner obtained a judgment on a libel in personam in this court 
against the United States & Brazil Mail Steamship Company for 
$12,000 and upwards, for work and labor done in the repair and 
painting of the defendant's steamships above named. On the foUow- 
ing day, March 16th, exécution was issued to the marshal of this 
district, who already had the above vessels, except the Seguranca, in 
his possession, under process issued on previous libels for seamen's 
wages. Ail the vessels were subsequently sold under the varions 
processes in the marshal's hands (see The Allianca, 63 Fed. 728); and 
the petitioner now seeks payment of his judgment in personam 
out of the proceeds deposited in the registry of the court. There is 
suflflcient to pay the judgment in full, provided the judgment is 
entitled .to a préférence in this court over the claim of the mort- 
gagee in trust for the bondholders, amounting to $1,250,000. The 
facts in regard to the mortgage claim are briefly stated in the case 
of The Kate, 63 Fed. 714, 715. 

The work and repairs for which the judgment was recovered were 
done hère, in the home port of the vessels, and upon dealings directly 
with the steamship company, the owner. The commissioner to 
whom the matter was referred bas found that there were no deal- 
ings with the mortgagee or bondholders, upon which alone any 
priority in equity could be based; and there was no lien under the 
gênerai maritime law. The statute of this state gives a lien for 
such work and supplies; but as no spécification of lien was flled, as 
required by the statute, the petitioner's lien under the state law 
was lost long before the suit in personam was commenced. 

It is contended, however, that inasmuch as a lien was acquired 
upon the vessels under the law of this state by the issue of the exé- 
cution to the marshal, the priority over the mortgage that would 
hâve been given to the petitioner had a spécification of lien been 
duly filed, should equitably be now attached by the court to the exé- 
cution lien, by reason of the bénéficiai nature of the work done in 
the improvement of the ships for the mortgagee's beneflt, and be- 
cause of the maritime nature of the claim itself, as a necessary re- 
pair. 

No case in point is cited in support of this contention; and much 
as I could wish to see the petitioner's claim paid, I cannot find any 
Bufiicient basis for a légal or équitable priority over the mortgagee's 
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dëmiaildé; and witliout thiatj ît would be Tiolative of the mortgagee's 
légal fightsto give thepetîtioner such a préférence. 

1. On the 16tli of Marcli, 1893, when the exécution was issued to 
the marshal, although there was a default in payment of the inter- 
est due on January 1, 1892, still the mortgagee in trust had no right 
to immédiate possession, because the mortgage did not give that 
right until the holders of at least 100 bonds had elected to claim 
a default ip the mortgage; and that élection was not made until 
about a week after the exécution had been issued to the marshal. 
The case of Leadbetter v. Leadbetter, 125 N. Y. 290, 26 N. E. 265, 
therefore, I do not consider applicable hère. 

2. It is not contended that the exécution merely as such, and in- 
depéndently of any considération of the character of the original 
claim, could be given priority over a prior mortgage. The law is 
clearly to the contrary; and that being so, I do not percelve how 
the' scope of an exécution, or its équitable effect as a lien, can be en- 
larged, so as to create a right of priority which it does not in itself 
possess, unless there is some other recognizable légal equity which 
can be tacked to the exécution; i. e., some existing, outside, con- 
current maritime or équitable right, which the court could recog- 
nize as sufflcient to confer priority, either upon a suit in rem, or 
upon a bill in equity. If, for instance, the suit had been commenced 
in the absence of the ship, and the exécution had been issued before 
the lapse of the 30 days within which the statute requires the spéci- 
fication to be filed, the existing statutory lien, though independent 
of the exécution itself, might be recognized as giving to the exécu- 
tion a right of priority over the mortgage in the distribution of the 
surplus money; and any subséquent flling of a spécification might 
be held to be unnecessary, as being outside of the purpose of the 
statute, as in the case of TPhe Niagara, 31 Fed. 163. And so if the 
supplies were actually furnished upon the crédit of the ship, and 
the intended filing of spécifications had been prevented through any 
fraudaient practices of the owner, or mortgagee, a différent ques- 
tion would hâve been presented. But hère the évidence négatives ail 
such conditions. The statements of Mr. Abels, so far as they pur- 
ported to be statements of fact, were true; and his expressions of 
confidence that the petitioner might rest easy, and that he would be 
paid, were undoubtedly honest and sincère. 

3. Viewing the petitioner's claim in its broadest aspects, an ac- 
tual crédit of the vessels is an essential prerequisite to any right of 
priority. The failure, however, to file any spécification of lien, in 
conformity with the state statute, in a case of supplies in the home 
port, afflords a strong presumption, in the absence of any contrary 
évidence, that there was no actual crédit of the ship, nor any view 
originally to the acquisition of a lien. The testimony taken before 
the commissioner on that point makes that presumption conclusive, 
It shows that the omission to file spécifications was deliberate; that 
notwithstanding the fact that the company's indebtedness to the pe- 
titioner was increasing, and payments difflcult to be obtained, the 
petitioner, relying upon the repeated assurances of Mr. Abels that 
he would get his pay, voluntarily chose to omit filing spécification» 
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of lien from time to time, rather than run the risk of offending a 
customer and losing work. The évidence shows, in other words, 
that the petitioner voluntarily renounced any crédit of the ships, and 
the lien which the statute proffered him, and chose to trust to the 
Personal responsibility of the company for the sake of future busi- 
ness. However mistaken and unfortunate this course niay hâve 
been, there is no principle of équitable law that I am aware of, that 
permits the court to repair such a mistake, where, as I hâve said 
above, the creditor's course was not induced by any false or fraudu- 
lent practices. 

The contention that the maritime and bénéficiai nature of the 
original considération of the debt gives it priority, overlooks and 
disregarda the fundamental condition that there must also be a 
crédit of the ship, either proved, or legally presumed. Where the 
lien is given by the maritime law itself, as in the case of supplies to 
the master in a foreign port; or where the state statute gives a lien 
for supplies in the home port, and the conditions of the statute- are 
complied with, a crédit of the ship is legally presumed; and that 
presumption stands until disproved by controlling évidence to the 
■contrary. But in either of thèse cases, if the contract of the parties 
expressly excludes any lien, no claim to a lien or to priority under an 
exécution in personam upon that debt, on the ground of the bénéficiai 
nature of the supplies, can be admitted. And so, where, as in this 
case, there is neither a maritime lien nor any existing statutory lien, 
afSrmative proof of a crédit of the ship is essential as a basis for 
any équitable claim beyond that which the exécution in itself con- 
fers. The original considération alone is as insufflcient for an équi- 
table claim of priority, as it is insufflcient to establish a lien in the 
home port, independent of the statute. To sustain the petitioner's 
contention in this case, would be not merely to nullify the intent of 
the state statute by giving the petitioner the same benefits withouf 
compliance with the statute as with it; but in the absence of any 
maritime or existing statutory lien aside from the exécution itself, 
it would, by necessary implication, create in petitioner's favor a pre- 
sumed crédit of the ship, which the petitioner himself deliberately 
renounced at the time when the crédit was given. 

For thèse reasons the pétition must be dismissed. 



VAN DEN TOORN v. LEEMING et aL 
(District Court, S. D. New Yorli. Oetober 24, 1895.) 

OffiNERAIi AVERAGE — BrOKBN ShAFT — RePAIR — SuBSBQUENT BrBAKDOWN 
DaMAGING VeSSBL not a VOIiUNTART SACRIFICE— No GENERAL AvERAGB— 

Abnormal Use. 

A cracls being found in ttie cranli shaft of the steamship Sctiiedam, on 
a voyage to New Yorli, wlien about 316 miles east of Sandy Hook, the 
shaft was repaired by bolts, and the vessel resumed her voyage at three- 
fourths of full speed. Thirty-eight and one-half hours afterwards, when 
wlthin about 16 miles of Sandy Hook, the shaft broke o£C suddenly, and 
damaged the machlnery to the amount of about $13,000. She was towed 
the rest of the way to quarantine, for which a salvage compensation of 
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|1,000 was allowed. In a gênerai average adjustment, the ?13,000 dam- 
ages from the breakdown was allowed, and the above suit brought 
against tiie défendants as cargo owners for their proportion. The bill 
of lading excepted "conséquences of defects In the machinery." The mas- 
ter and chlef englneer testiûed that In determinlng to proceed under re- 
pair, they considered the liability to breakdown and damage therefrom; 
but cpncluded to proceed in order to avoid a large salvage award for 
towage, and because, as the engineer said, "he knew that he could make 
the repairs, and that it could do the work." Neither the entry in the log, 
nor the protest at the end of the voyage showed any intent to make a 
gênerai average sacrifice. Eéld: (1) That as the crack was flrst found 
after heavy weather, and in the absence of any issue as to the ship's 
seaworthiness, her suflBciency on sailing should be assumed; (2) that 
the évidence was insufficient to show any intent to make a gênerai 
average sacrifice, but indicated only the exercise of the ordinary duty 
of repair, and the continuance of the voyage under such conditions of 
the machinery as were believed to be sufflcient for the voyage, though 
the possibility of damage was recognized; (3) that this was not sulBciént 
to constitute a gênerai average act of sacrifice, and that in continuing 
the voyage in favorable weather under such conditions, the question of 
"abnormal use" of the ship's machinery dld not arise; and that dam- 
ages arising from the breakdown should be excluded from the gênerai 
average. 

This was a libel by William H. Van den Toorn against Thomas 
Leeming and others to enforce payment of a gênerai average con- 
tribution from défendants as consignées of certain cargo shipped on 
board the steamship Schiedam, 

Wing, Shoudy & Putnam, for libelant 
Hand & Bonney, for respondents. 

BEOWN, District Judge. The above libel was filed to enforce 
the payment of a gênerai average contribution against one of the 
consignées of cargo on board the steamship Schiedam, which arrived 
in this port from Rotterdam on July 14, 1891. When 316 miles to 
the eastward of Sandy Hook, on the evening of July lOth, between 
half past 7 and 8 o'clock, a crack 18 inches long was discovered on 
one side of the main shaft, mostly inside of the after bearing, and 
about 2 feet from the crank. This was temporarily repaired during 
the 24 hours following by drilling the shaft, which was 14| inches 
in diameter, and inserting two iron bolts 11 inches long and If 
in diameter, across the line of the crack. The ship then proceeded on 
her voyage at about three-fourths of full speed (making 37 or 38 
révolutions par minute instead of 50 to 52, full speed) without inter- 
ruption for 38^ hours to within about 16 miles of Sandy Hook, when, 
after having thus made about 300 miles, the shaft suddenly broke 
wholly off at about 10 a. m. of July 13th, at the original place of 
fracture. The fractured parts, riding each other, carried away the 
bearings, damaged the bed plate and channel way, and did much 
other in jury to the machinery. At about 2 p. m. of the same day, 
the ship was taken in tow by a tug, and reached quarantine at 
Staten Island at 9 p. m. For this latter towage service, $1,000 was 
allowed as salvage compensation. The Schiedam, 48 Fed. 923. 

A gênerai average account was afterwards adjusted, amounting 
in ail to 117,508.65. In this charge was included not only the ex- 
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pense of the towage last named, with other items concerning which 
there is but slight différence, but also charges to the amount of about 
113,000 on account of the damage done to the vessel and machinery 
by the last violent breakdown of the shaft. No charge was made 
for the cracked shaft itself, nor for any in jury supposed to bave 
been done to the bearings before the repair to the shaft was made. 

If the crack found on July llth arose through any unfitness of 
the crank shaft at the time of sailing, that would constitute unsea- 
worthiness of the ship in that regard, and any claim of gênerai 
average would be excluded through this fault of the ship (1 Pars. 
Shipp. & Adm. 383; The Ontario, 37 Fed. 220; Strang v. Scott, 14 
App. Cas. 601, 608), unless the exceptions in the bill of lading ex- 
cuse the ship from the conséquences of this defect. In the case of 
The Laertes, 12 Prob. Div. 187, the bill of lading excepted "any 
liability for loss or damage through latent defects in the machin- 
ery," and the gênerai average claim was allowed. In the présent 
case the bill of lading excepts the "conséquences of defects in the 
machinery," nothing being expressly said concerning latent defects 
at the time of sailing. In The Caledonia, 157 U. S. 124, 15 Sup. Ct. 
537, it was held by a majority of the court that an exception of "loss 
or damage from steam boilers and machinery or defects therein" 
(the Word "latent" not being used) did not excuse the ship for dam- 
age arising from the breaking of the crank shaft through a latent 
defect existing at the commencement of the voyage. 

The décision of the suprême court in that case would be control- 
ling, if it were ascertained that the breaking of the crank shaft in 
this case arose from defects existing at the beginning of the voyage. 
No direct issue, however, bas been made on that point, and the évi- 
dence is comparatively meager. The extracts from the log show 
that during several days from June 27th to June 30th, the ship met 
heavy weather, "terrible, high, confused sea"; "the vessel rolling 
and pitching, terrible heavy, and laboring difficult; strong racing 
engine; shipped continually heavy head seas." Some damage was 
done to the ship, and some articles were carried away. On the 30th 
the steamer was stopped for an hour on account of some work to 
be done to the engine. Ten days afterwards the log notes "fresh 
breeze, high, confused sea, the vessel pitching and rolling very 
heavily, shipped much water over the foreship." On the evening 
of the following day, July llth, the crack in the engine was dis- 
covered. 

The long interval that elapsed after the very heavy weather 
and the racing of the engine, ending on June 30th, and the little bad 
weather afterwards, throws some uncertainty on the question wheth- 
er the crack in the shaft arose from the effects of the préviens heavy 
weather upon a sound shaft, or whether the shaft was unsound at 
the time of sailing. In the absence, however, of any spécifie issue 
upon this point, it should, perhaps, be assumed hère that the break 
did not arise from any defect or weakness at the time when the ship 
sailed. 

The ground upon which a gênerai average is claimed for the dam- 
age arising from the break is, that it was an extraordinary expense, 
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and a sacrifice voluntaxily incurred by the sbip through the en- 
deavor to make port by a repair for the beneflt of ail, and in lieu of a 
large salVage claim which would otherwise hâve been necessarily 
incurred for towage some 300 miles, and which would hâve been 
a gênerai average charge j that the danger of the violent break, and 
of the conséquent injury to the vessel, Was foreseen; that this dan- 
ger was àuch that it was not the duty of the ship as carrier to incur 
it at her own risk; and that as the risk was taken with délibération, 
and in the exercise of a reasonable judgment by the master in choos- 
ing différent modes to extricate the ship from her helpless condition, 
the conséquences of the break, while goiûg on under repair, were, in 
eflect, a voluntary saeriûce by the ship,' entitling her to be compen- 
sated on the principles of gênerai average by àll the interests bene- 
flted; and that although the service rendered by this sacrifice was 
not completely successf ul, it nevertheless brought the ship so nearly 
into port as very greatly to reduce the final salvage incurred. 

For the défense it is contended that the circumstances are not 
sufflcient tobring the casé within any acknowledged rules of gên- 
erai average; and no adjudication has been brought to the atten- 
tion of the court in any strictiy analogous case. 

As regards èxpenses sought to be recovered by gênerai average, 
'•it is quite certain," says Parsons (1 Shipp. & Adm. 381) "that there 
must be hère, as elsewhere, a sacrifice which is voluntary, necessary, 
and effectuai." 

Was this damage a sacrifice of that character? To support the 
voluntary nature of this loss, the libelant cites particularly the case 
of The Star of Hope, 9 Wall. 203, where the master of the ship, 
which had a fire in the hold, was compelled in order to avoid speedy 
destruction, to enter an unknown and uninhabited harbor, in doing 
which the vessel stranded. The vessel there took in water enough 
to put ont the fire; then she was got off, went to a port of repair, and 
subsequently reached her destination ; and it was held that the dam- 
age arising from the stranding and the subséquent necessary re- 
pairs were gênerai average. The certainty of danger, and the con- 
templation and expectation of stranding by the master, being suffl- 
cient évidence that the will of man contributed to the stranding 
sufSciently to make the stranding voluntary, within the require- 
ments of gênerai average. That the sacrifice was necessary, and 
saved ship and cargo, was not disputed. 

So hère it i^ claimed that proceeding with the imperfectly repaired 
shaft was deliberately done in fuU contemplation of the liability to 
the damage that subsequently oecuiTed. There are marked différ- 
ences, however, between the two cases. In The Star of Hope, the 
stranding was not only contemplated and expected, as in ail the 
other cases of voluntary stranding in which a gênerai average bas 
been allowéd, but it was itself the means of safety; while hère the 
subséquent breaking down of the machinery was not expected; was 
of no benefit to ship or cargo, but interrupted ail further use of the 
machinery, and left the ship still in need of salvage service, though 
to a less extent than at first. In the former case also, the ship 
departed from her course, and from her ordinary navigation, and en- 
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tered upon an expected. act of sacxiflce, which was of iteelf â, gênerai 
average act. In the présent case, the sMp pursued her usual course, 
and used her macWnery, though weakened by the crack, in the ordi- 
nary course of navigation alone, and in favorable weather, in the 
hope and expectation of accomplisjiing her voyage without any such 
breakdown; though the possible liability to spécial damage was re- 
cognized; and neither the act of repairing the shaft, nor the act of 
going on under repair, were in themselves gênerai average acts of 
sacrifice, or so intended. 

The évidence going to show an expected sacrifice on the part of 
the ship,' or an expectation of such damage as actually happened, 
is not as strong, or as convincing as is stated in the libelant's argu- 
ment. The évidence hardly shows more than the récognition of a 
possibility of injury; but with a confident expectation that any break- 
down would be avoided. If this be the fair inference from the testi- 
mony, the case would not be one of an intentional sacrifice; but 
ônly of disappointment in the hope of avoiding a possible danger. 
The évidence of the master on this point is as follows: 

"Q. Dld you conslder whether or not to take a tow or to be towed by an- 
other steamship? A. We consldered that we mlght be taken In tow, so far 
as we had taken in considération that we might temporarlly repalr the 
break. 

"Q. Was anythlng said by you or by the engineers at the time as to any 
danger of attempting to proeeed with the engines after the break had been 
temporarlly repaired? A. Yes. 

"Q. What dangers were consldered or spoken of ? A. That in conséquence 
of the break the engines would work eccentrlcally and most decldedly Injure 
the blocks. 

"Q. Was there any risk also consldered as to the possibility of a breakdown 
after they had started? A. Yes; the possibility of the crank breaking was 
considered; the probabllity being that if that part of the machinery breaks 
there is probabllity of more parts of the machinery breaking. 

"Q. Why did you conclude to proeeed with this vessel with your ma- 
chinery repaired and take the dangers that you hâve spoken of, instead of 
lettlng your vessel be towed in by some west-bound steamer? A. I thought 
It was a very good reason for me to assume to go ahead with my machinery 
repaired, so as to avold the very heavy salvage which would be Incurred." 

Chief engineer: 

"Q. What, if any, risk or danger was there in attempting to go ahead with 
the ship havlng the shaft repaired as you did it? A. There was a chance 
that It might hold; we took the chances of economizing towage. ïhe 
chances Were that only the bolts might break, or that the break which did 
occur might take place." 

"Q. Was there any risk of the machinery working irregularly by being 
repaired in this way? A. No, there was a danger that an edge might déclare 
itself where the break was repaired which might injure the métal around." 

"Q. Why was It that you decided to make thèse unusual repairs and take 
thèse risks of proceeding under your own steam, instead of taking a tow? 
A. In the flrst place, I knew that I could make the repairs, and that it could 
do the work; as was evideneed by Its going 300 miles. And in the second 
place, it was for the purpose of saving the expense of being towed." 

"Q. At the time that you decided to go ahead under your own steam, did 
you conslder that f urther damage might resuit from the working of the ma- 
chinery or from the second breakdown? A. Yes." 

Mr. Martin, an expert naval architect and engineer, who carefully 
examined the machinery after the steamer's arrivai in New York, 
and indicated to the adjusters the proper séparation in the items of 
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tire repair bill as between the gênerai average, and the particular 
average charges testified, that the cross-sectional area of the shaft 
as compared wlth the cross-sectional area of the two bolts, was but 
5 per cent. 

"Q. Therefore the chances of the shaft's standing the normal strain of 
propulsion would be only about 5 per cent? A. That Is ail. Very small. 

"Q. Then that risk must be apparent to any englneer, must it notî A. 
Undoubtedly, any englneer that iaieyf anything about the strength of ma- 
terlals wonld know that it was a forègone conclusion that that thihg would 
give out sooner or later. It might possibly last for a short tinié arid It mlght 
givei out very suddenly." 

"Qi Then the risk of a somewhat disastrous breakdown would be there ail 
the tlme while it was going? A. Yes, sir." 

"Q. It is possible that she mlght havé run across the océan In that way, 
isn't It? A. I suppose It might. You can't tell what wlll happen. But it is 
very doubtful. It is extremely so for the reason that the longer they worked 
the engine wlth the shaft repaired in the way it was, the greater the strain 
was becoming on those bolts; it was opening the fracture in the shaft ail 
the time; and as soon as that opened to a, certain point, it was bound to 
shear ofC those bolts. 

"Q. Thls method of repair I thlnk' you hâve already said was really the 
only practicable one they could hâve adoptedî A. The only thing they 
could hâve done wlth that shaft." 

The engineer also testifled that during the flrst six hours after 
the engine was started it "ran as regularly as it always had"; but 
after that, "it begaa to work more eccentricallyj and possibly also 
there was more movement on account of the working of the métal, 
and possibly also in the movement of the crank." He also says that 
at flrst "when the shaft turned you could see a crack in which you 
could put the point of a pencil; but when it did not tum, it closed 
itself up again." 

From this testimony, which is ail that there is on the subject, the 
fair inference seems to me to be that the judgment of the master, 
and of the engineer, was, that they could make New York without 
any f urther breakdown in the machinery, and that they expected to 
do so; although they recognized the possibility of spécial damage in 
case the crank should part suddenly while the engine was in motion. 
Mr. Martin's testimony as to the comparative area of the cross-sec- 
tion of the bolts and of the shaft, does not represent the compara- 
tive strength of the shaft when repaired; because the crack at the 
time of repair did not extend entirely through the shaft, but was 
only upon one side of it. The shaft, when the crack was flrst dis- 
covered, was working at f uU speed, and the shaft evidently, therefore, 
had still great strength, and the crack closed up when the shaft 
was still. There was but a partial break; and when repaired, there 
remained for service the strength of so much of the shaft as was 
unbroken, as well as tie strength of the bolts in addition. 

There are no entries in the log, or in the ship's protest on arrivai, 
that indicate any idea of a voluntary sacrifice or expectation of in- 
curring any extraordinary danger, or expense, at the time when the 
repair of the shaft was made and the voyage resumed. The lan- 
guage of the protest is as f ollows : 

"July 11, 1891. On examinatlon the crack in the crank shaft proved to be 
elghteen (18) Engllsh inches long, resolvedto make two steel tapping bolts 
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In it, in order to proceed on our voyage, showed our flag & signal to the 
S. S. Olympia coursing in a westerly direction and belonging to the Anclior 
Line, considered if it would be advisable to ask for assistance but concluded 
that in order to save costs of salvage assistance, we should try to repair 
tlie cracli in the shaft, as good as possible and to steam aeeording to cir- 
cumstances to New York. We could only lose thereby the clutch in which 
the cracked end of the shaft rested and the other shafts which would suf- 
fer on account of the Irregular working of the broken crank shaft. The 
weather and the season being favorable, we could by remaining in the route 
of the steamships, get speedily, assistance If necessary, so we did not ask 
any assistance, but requested to be reported." 

Prom this it seems évident that no damage from breakdown was 
contemplated as probable. It is stated as an ordinary case of an 
attempt to repair a broken shaft, and to work the ship aeeording to 
circumstances, taking assistance later, if f ound necessary. 

That it was expected to make port without any f urther breakdown, 
must further be inferred, not only from the engineer's direct state- 
ment: "I knew that I could make the repairs, and that it could do 
the work"; but also ffom the further circumstance that on comple- 
tion of the repairs the ship was put at quite three-fourths of her fuU 
speed (10 knots), makihg about 300 miles in the following 384 hours ; 
and that during those 38^ hours, up to the time of the sudden and 
final breakdown, there was no careful examination made of the con- 
dition of the shaft. Such an examination, though inconvénient, be- 
cause the break was inside of the bearings, was evidently as practi- 
cable as was the examination of the original crack, and the making 
of the repairs. Had any suddén breakdown been really anticipated, 
or any such damage therefrom as occurred, I cannot conceive that 
an examination of the shaft would not hâve been made from time to 
time, in order to avert such extensive injuries. The fact that after 
the flrst six hours the crank ran less regularly than before, indicated 
inoreasing disorder. Any reasonable examination during those 38^ 
hours must hâve shown deeper fracture and increasing weakness, 
and hâve suggested, therefore, the necessity of some further abate- 
ment of the speed at which the engine was worked, had any sudden 
breakdown been anticipated. 

Aside from the other questions which the above considérations 
suggest concerning the prudent management and care of the weak- 
ened shaft while thus used, the necessary inference is that the mas- 
ter and engineer neither intend ed nor expected the breakdown, or 
the injuries caused by it; and that they proceeded under repair in 
order to avoid paying a salvage award for towage, and because they 
believed the ship could make port by her own steam, going at three- 
fourths of her full speed, without any further material injury. 
Damages arising under such circumstances I cannot regard as being 
in any proper sensé a voluntary sacrifice, within the requirements 
of gênerai average, any more than the damages which might hâve 
arisen from the master's détermination to continue the voyage with- 
out repairing the shaft at ail, in case the engineers thought the 
shaft might hold ont long enough to reach port. In both cases alike, 
as it seems to me, there is no ground for a gênerai average claim, 
because no sacrifice nor any extraordinary expense or risk was in- 
v.70F.no.2— 17 
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teiided; but only the eoatinuance of tke voyage under such condi- 
tions of the macWnery 'fyhén repaired, as the master and offlcers 
deémed adéquate. 

It is the duty of the master, as a part of the contract of carriage, 
to keep the machinery in adéquate working condition, so far as is 
practicable by the customary methods of repair; and when repairs 
judged to be suflacient baye been màde, apparently in the perform- 
ance of this duty, and the ship pursuçs the ordinary course of her 
voyage, and no contemporaneous évidence from the log, or from the 
protest at the close of the voyage, indicates any intention, at the 
time the acts were done, to make a gênerai average sacrifice, I do 
not think that character should be attributed to such acts afterwards, 
so as to make the damage from a subséquent unanticipated break- 
down a gênerai average charge. Gourl. Gen. Av. 14, 15; Lown. Gen. 
Av. 35, 36. 

If the above view of the facts is correct, it is sufficient for the 
décision of the présent case, without considering the libelant's argu- 
ments conceming the alleged "abnormal use" of the ship's machin- 
ery. See Lown. Gen. Av. (4th Ed.) p. 115; The Bona [1895] Prob. 
125. For if the acts of repair were done without any view to a 
vol untary sacrifice, and only in the exercise of the ordinary right 
and duty to repair, and were such as were deemed sufiQcient by the 
master and the offlcers, and the ship thereupon pursued her ordinary 
course of navigation, I do not see how any question of "abnormal 
use" can in this case arise. 

The damages arising from the final break of the shaft should, 
therefore, be excluded from the gênerai average, and the libelant's 
recovery limited to what shall appear to be due upon a new adjust- 
ment, excluding the damages last stated and whatever is merely inci- 
dental thereto. If the parties do not agrée, a référence may be 
taken to adjust the same. 



THE SEGURANCA. 

THE ALLIANCA. 

THE ADVANCE. 

BROWN V. PROCEEDS OF THE SEGURANCA. LONDON ASSUR. CO. 

V. PROCEEDS OF THE ALLIANOA. BRITISH & FOREIGN MARINE 

INS. CO. V. SAMïT. HARD et al. v. PROCEEDS OF THE ADVANCE. 

(District Court, S. D. New York. July 16, 1895.) 

Maritime Liens — Surplus Monkys — Mortgagee — Bankers — Insurers — 
Agents — Equitable Lien. 

Where no maritime lien was acqulred by bankers, insurers, or agents, 
no équitable lien arises in their favor upon tlie proceeds of a ship, as 
agalnst the mortgagee, from the mère forbearance of the latter to press 
a default; nor from any false représentations of the owner eompany, as re- 
spects its solvency to which the mortgagee was not privy; especially 
where there was no crédit of the ship, nor any improvement of the ship, 
nor any Increase of the mortgaged fund. The décisions In the cases of 
Frelghts of The Kate, 63 Fed. 7OT; The Advance, Id. 142; The Allian- 
ca, Id. 726; Id., 65 Fed. 245,— foUowed. 
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Thèse were pétitions flled by Jolin Crosby Brown against the pro- 
ceeds of the Seguranca; by the London Assurance Company and the 
British & Foreign Marine Insurance Company, respectively, against 
the proceeds of the Allianca; and by Hard & Rand against the pro- 
ceeds of the Advance. 

Cary & Whitridge and W. P. Butler, for J. C. Brown, London 
Assur. Co., and Hard & Rand. 

Carter & Ledyard and E. L. Baylies, for mortgagee. 

Butler, Stillman & Hubbard and W. Mynderse, for British & For- 
eign Marine Ins. Co. 

BROWN, District Judge. I hâve given careful considération to 
the pétitions and amended pétitions in the above cases, and to the 
elaborate briefs submitted in support of the petitioners' contention, 
that as against the mortgagee of the Tèssels, the petitioners, though 
having no maritime lien upon the vessels, or their proceeds, as I hâve 
heretofore held, hâve nevertheless such an équitable right of pay- 
ment out of those proceeds as a court of equity would recognize and 
enforce as against the mortgagee. If I could find that upon the 
facts stated in the pétition such a right would be recognized and 
enforced by bill in equity against the fund, if in the mortgagee's 
hands, I should not hesitate to give similar relief in this proceeding 
by ordering payment to the petitioners. For no such relief could 
be given by bill in equity, except upon the récognition and adjudi- 
cation of an équitable lien in favor of the petitioners, as the neces- 
sary basis of such relief; and such an équitable lien as against the 
mortgagee, if it exists, is ail that is needed to entitle the petitioners 
to relief in a proceeding in admiralty against the remuants and sur- 
plus. 

For the reasons stated in previous décisions, I hâve held that the 
petitioners hâve no maritime lien upon thèse vessels or their pro- 
ceeds, either by contract, by implication of law, or bv subrogation. 
Hard v. The Advance, 63 Fed. 142; Freights of The Kate, Id. 707; 
The Allianca, Id. 726; The Vigilancia, Id. 733; The Allianca, 
65 Fed. 245. To the express contract I hâve given the widest per- 
missible construction and effect as against the freights in order to 
carry out what seemed to me to be the intention of the parties. If, 
under the express contract, and the facts and circumstances stated 
in the pétitions, there was no maritime lien upon the vessels in 
favor of the petitioners, then there is nothing sufficient to uphold 
any direct équitable lien in their favor, at least as against the Bra- 
zil Mail Steamship Company, with which ail thèse dealings were 
had. The same reasons that hâve prevented récognition of any mari- 
time lien, would equally preclude any such équitable lien. Thèse 
reasons hâve been stated in the previous décisions above eited; and 
though the same arguments as upon the former hearings hâve been 
hère renewed, I need only say that my views in that regard are un- 
changed, and that if they are erroneous, the remedy is by appeal. 

By the amendments to the pétitions, however, it is sought to show 
eome independent équitable right as against the mortgagee. I say 
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independent right, because it is manifest that if the mère dealings 
of the petitioners with the Brazil Mail Steamsliip Company did not 
of tiiemselves create any maritime or équitable lien in the petition- 
ers' favor, any équitable lien as against the mortgagee, if it exist at 
ail, must arise out of some independent acts, cireumstances or rela- 
tions as between the petitioners and the mortgagee. The pétitions, 
howéver, do not allège any direct dealing between the petitioners and 
the mortgagee. ' 

The a.Verment that the ofiftcers of the steamship company in pro- 
curing thé letters of crédit f rom Brown Bros, represented the Com- 
pany to be solvent, its vessels to be running full and màking money, 
whereas the company was in truth insolvent, and losing money, 
would show no more than a, right of action for deceit against the 
steamship company, or its offlcers, unless it were also shown that 
the représentations were made with the mortgagee's privity, and 
for its benefit. Not only is there no such averment, but the proofs 
in other proceedings of the petitioners upon the same claims, show 
that thèse letters of crédit were not designed for, and did not resuit 
in, any benefit to the mortgagee. The only beneflt alleged in the 
pétition is in bringing the vessels home from Brazil. But this was 
done no otherwise than in the usual course of the steamship com- 
pany's business, upon its own account, and for its own beneflt. The 
letters were given to the steamship company to enable it to prose- 
cute its business according to its known and established methods, 
including, of course, the return of the vessels; and the express con- 
tract covered ail the security that the parties contemplated for the 
use of those letters of crédit. They were used just as they were de- 
signed to be used and not otherwise ; and no other équitable lien can 
arise from such use than the lien which the contract provided for, 
whatever might be the incidental advantages resulting from the 
use of the letters of crédit either to the steamship company, or to 
the mortgagee. The business thus conducted was for the sole bene- 
fit of the steamship company, the mortgagor. This business was 
to earn freight, and the freights (as possession was never taken under 
the mortgages) belonged exclusively to the steamship company. 

There was no application of the moneys derived from the letters 
of crédit to any permanent improvement of the vessels so as to in- 
crease the security of the mortgagee, nor to the payment of either 
the principal or the interest of the mortgage. Even the current in- 
terest remained unpaid ail through the period covered by the letters 
of crédit, and for a year prior thereto. Thèse cireumstances dis- 
tinguish the présent case from most of the cases cited for the peti- 
tioners; while other cases are distinguished by the fact that the 
claims of the petitioners were not contracted upon any crédit of the 
vessels, but upon the personal crédit of the steamship company only, 
or upon the. express contract of the parties, which did not include 
any hypothecation of the vessels. The pétition shows no such bene- 
fit, therefore, to the mortgagee as can serve as a basis for any 
équitable claim against the mortgaged fund. 

The contention that the steamship company after default in paying 
interest on the mortgage on January 1, 1892, acted as the agent of 
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the mortgagee, is not sound in tàe only sensé that could help the 
petitioners, viz., so as to make the mortgagee and its interest in the 
vessels chargeable with the alleged false statements of the company 
whereby the letters of crédit were obtained. The relation of the 
mortgagor and mortgagee was, in fact, never properly that of prin- 
cipal and agent at ail. The mortgagor before default held posses- 
sion of the vessels by virtue of the réservation in the mortgage itself . 
Under this réservation it did not hold possession as agent of the 
mortgagee, nor for the mortgagee's beneflt, but upon its own account, 
and for its own beneflt alone. The business in which the ships 
were used was the mortgagor's business; the freights earned were 
the mortgagor's sole property; and no obligation rested on the mort- 
gagor, either before or after default, such as would rest upon aa 
agent, to account to the mortgagee therefor. The mortgagor re- 
tained sole control of the vessels and of the business conducted by 
their use; and the mortgagee was under no responsibility for any- 
thing connected with this business. The liens arising out of the 
navigation of mortgaged vessels rank ahead of the mortgage lien, 
not because the mortgagor is the agent of the mortgagee, but because 
the right of possession reserved to the mortgagor and assented to 
by the mortgagee, imports the mortgagor's right to use the vessel 
for ail maritime purposes, and hence the right to create ail such 
liens as are incident to that use. 

After default, the relation of the parties is precisely the same as 
before default, as respects the mortgagor's use of the vessel, until 
the mortgagee asserts his right to take possession. Until then, the 
mortgagor is not the agent of the mortgagee to any greater extent, 
or in any différent sensé, than before default. The only différence 
in the relation of the parties is, that before default the mortgagor 
has a légal right to the possession and use of the vessels for a defi- 
nite period, while the mortgagee holds the légal title subject to légal 
defeasance through the payment of the debt by the mortgagor on 
the day appointed; while after default, the mortgagor has only a 
right of possession subject to be dispossessed at any moment at the 
mortgagee's option, and the latter has an absolute légal title, sub- 
ject only to the mortgagor's right of rédemption in equity. The 
mortgagor's acts after default, therefore, create no claim, or lien, 
against the mortgagee any more than before, except such liens as 
arise in the maritime business of the ship, and are liens against the 
mortgagor's interest in the vessel; and no such liens upon the ves- 
sels, as I hâve held, arose in thèse cases. 

It is claimed, however, that the silence and inaction of the mort- 
gagee for over a year after default, during which time the petitioners' 
dealings with the mortgagor, believing it solvent, gave birth to the 
présent claims, raise an équitable right to priority of payment out 
of the mortgaged fund. The exceptional cases cited in support of 
this contention, are fundamentally différent, and hâve no application 
hère, as I hâve before said, for the reason that hère there was no 
improvement, or intended improvement, of the vessels, so as to in- 
crease the mortgage security; there was no concealment of the 
mortgage title, the registry of the mortgage being notice to ail the 
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world ; lior was there aay crédit of the steamers by the petitioners, 
nor any rigMful expectatioa of any lien on the steamers, or on 
their proceeds; there was no actual or constructive fraud by the 
mortgagee; nothing was done by it to induce either of the petition- 
ers to hâve any dealings with the mortgagor; nothing was done by 
it ealculated to mislead the petitioners, nor was any desired in- 
formation withheld by it, Nothing, in fact, is alleged against the 
mortgagee, except simple forbearance to press the mortgagor upon 
default, and to take possession; and no profit or benefit to the 
mortgagee is alleged from the delay. Such forbearance alone is 
wholly insufiScient to give any independent équitable right as against 
the mortgagee in favor of a mère creditor whose dealing with the 
mortgagor bas given him no lien on the Yessel. If the petitioners' 
claims of priority of équitable right were directed against the ac- 
cumulation of interest alone during the year of forbearance, the 
case would be slightly varied; but this accumulation of interest is 
hère immaterial, as the principal is far in excess of the fund in the 
registry. 

In the cases of the Insurance companies, the fact that the Insur- 
ance policies inured to the protection and security of the mortgagee, 
créâtes no équitable lien as against the mortgagee's interest, be- 
cause the registry of the mortgages was légal notice to the insurers 
of the tenus of the mortgage, and by those terms the mortgagor 
was bound to procure the Insurance at its own charge. It did so; 
and the insurers dealt with the mortgagor exclusively, and upon its 
crédit alone, and the mortgagee did nothing to induce those dealings. 
They hâve no claim, therefore, in law or in equity against the mort- 
gagee, or the mortgage security; and the liens acquired by their judg- 
ments for the premiums due upon the policies are inferior to the 
prior lien of the mortgagee. 

As I am quite clear that none of the facts and circumstances, or 
arguments set forth in the pétitions are sufficient to uphold any 
right in equity against the proceeds of thèse vessels in favor of the 
petitioners as against the mortgagee's lien, it would be useless to 
send the parties before a commissioner to take proof of the matters 
alleged, and would only involve needless expense. If the views hère, 
and previously expressed, are erroneous, an appeal from this déci- 
sion will afford most speedy relief. The exceptions are, therefore, 
sustained, and the pétitions dismissed. 



RELIANCE MARINE INS. 00. v. NEW YORK & 0. MAIL STEAMSHIP 

00. et al. 

(District Oourt, S. D. New ïork. September 4, 1895.) 

1. Genbbal Avbkage— FiHB IN HoLD — Damage ïhom Smokb Spread by Steam 
Pressurb not Rbcoverable. 

Fire being found In a cargo of hemp in the hold, steam was used to 
smother it; it was claimed that tobacco stowed aft of the after bulk- 
head was injured by the smoke forced aft by the pressure of the steam; 
the évidence was eontradietory and inconclusive whether the tobacco 
aft was damaged by smoke; but there was no direct damage by steam 
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either in wet or dampness: Eeld, that the cases in which damage from 
water used to put ont flre Is held to be gênerai average were inappli- 
cable, since the damage in this case was from smoke alone, whlcU was 
a part of the flre; and no direct damage being done by the steam, a 
gênerai average claim was net allowable for damage done through the 
undesigned and unavoidable spread of fire or smoke in the course of 
proper efforts to extinguish them. 
2. Samb— ScuïTLiNG bnip — Landino Cargo— Subséquent Expesses— On Sépa- 
ration OF Inteiîests. 

The master, on account of the flre, having put back to Havana, not 
being able to extinguish it either by his oven efforts before arrivai, or 
by the use of engines from the shore, scuttled the ship for the purpose 
of extinguishing the flre; before doing so, he hurriedly removed the 
libelant's goods, and the vessel was afterwards raised and the rest of 
the cargo was saved: Held, that the différent means adopted to put out 
the fire constituted one unbroken séries of opérations, and that the re- 
moval of the libelant's goods, and the sending of them forward by an- 
other vessel of same line for the convenience of ail parties, did not work 
any séparation of interests, and was not so designed; and that the libel- 
ant's goods were chargeable for their proportionate share of the whole 
salvage opération. 

This was a libel by the Eeliance Marine Insurance Company 
against the New York & Cuba Mail Steamship Company and James 
E. Ward & Co., trustées, to recover compensation in gênerai average. 

Macfarland & Parkin, for libelant. 

Wing, Putnam & Burlingham, for respondents. 

BROWN, District Judge. The libelant having, as insurer, settled 
a, loss on 221 baies of tobacco, arising from flre discovered on the 
steamship Seneca, when one day out upon a voyage from Havana, 
claims to recover compensation in gênerai average, through subroga- 
tion to the rights of J. W. Fortier, the owner, on the ground that the 
damage to the tobacco was caused by the voluntary acts of the mas- 
ter in the eiïort to extinguish the fire. Upon a gênerai average ad- 
justment an allowance was made for damage to Mr. Fortier's con- 
signment by water to the amount of |2,987.55 upon 64 baies; and 
this is so far satisfactory. But the libelant contends that ail the 
rest of the baies were also damaged by smoke driven into the after 
compartment by the live steam let into the 'tween decks for the pur- 
pose of extinguishing the flre; and that the "stigma" upou the répu- 
tation of the tobacco, from being more or less tainted with the fumes 
of smoke, or from association with a consignment suflering in that 
way, was such that its marketable value was impossible to be ascer- 
tained except by an auction sale of the whole lot; and that the whole 
loss, as thus ascertained, amounting to |12,766.44, should be allowed 
to the libelant, though it settled with the owner for $8,000. The 
respondents contend that there was no damage from smoke; and 
that if there was, such damage, as well as that arising from "stigma" 
upon the réputation of such baies as were not physically damaged, 
is not recoverable in gênerai average. 

There is little dispute as to any of the facts, except as to the 
question whether the baies were damaged by smoke. Six witnesses 
engagea more or less in the tobacco business, who tried the tobacco 
by smoking it, testify that it was ail so tainted with a smoky flavor 
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that its marketable value was greatly diminished. Three officiai ex- 
perts of very large and long expérience, who also carefully examined 
the tobacco, deny that there was any such taint 6r damage. 

The flre was among baies of hemp stowed in the f orward compart- 
ment of the hold. The tobacco in question was stowed with other 
baies of tobacco, to the number of 1,668 baies in ail, in the upper 
'tween decks aft of the after bulkhead. When the flre was dis- 
covered, the first attempts to extinguish it being unavailing, and the 
men being driven away by the beat and smoke, the hatches were 
closed, live steam from the boilers was let into the 'tween decks for 
about seven hours, and the ship put back for Cuba, where the tobacco 
was removed by lighters, and the ship then submerged. The after 
bulkhead was of wood, and proved to be not water-tight. It was 
about 100 feet aft of the place of the flre, and the intervening spaces 
along the sides of the engine room were stowed with hemp. Venti- 
lators from thèse spaces ran up through the decks above. The gên- 
erai average allowance to the 64 baies was made for damage to 
those baies by water arising while lightering the cargo ashore for 
the purpose of flooding the ship. The other baies for whieh the ad- 
ditional damage is hère claimed, showed no external signs of dam- 
age. They were covered with white canvas. When the hatches 
were opened to discharge the baies, no smoke or odor of smoke, or 
steam, or dampness was found in the after compartment; nor did 
the baies when discharged show any signs of wet or dampness, or 
any stains or discoloration upon the white canvas from either water 
or smoke. The libelant argues that the continuons pressure of 100 
pounds to the square inch from the boiler for seven hours must nec- 
essarily hâve forced the steam and créosote into the after compart- 
ment, so as to affect the taste of so sensitive a substance as tobacco. 
The respondents contend that any such pressure would be infinitési- 
mal against the bulkhead, as the steam was discharged through nu- 
merous small holes in the steam pipes into the large spaces of the 
'tween decks, from which the ample open ventilators afforded instant 
relief for any pressure of steam; and that no steam combined with 
smoke could possibly hâve passed through the white canvas cover- 
ing of the tobacco baies so as to affect the tobacco within, without 
leaving the smell of smoke in that compartment, and marks of smoke 
discoloration upon the white canvas, as well as marks of dampness 
from the condensation of steam; none of which were found. 

In order to establish a claim to gênerai average in this case, it is 
not enough to show that the tobacco was aflected by smoke; the 
damage must also be clearly traced to the voluntary act of man, as 
its true and proper cause. For as damage from flre is particular 
and not gênerai average, so damage from smoke, as the effect and 
incident of flre, is also particular average only, unless, indeed, the 
flre or the smoke and the damage from it, were voluntarily produced 
for the common safety, or were caused solely by acts done for the 
common good. Hère not only is there very great doubt whether the 
tobacco was tainted by smoke at ail, but if it was, the smoke was an 
incident of the flre, and caused by the flre, and not by the act of 
man. No damage, I mean no direct damage, arose from the steam, 
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even if any steam pénetrated to the after compartment; there were 
not even any signs of tàe présence of steam there at ail. The dam- 
age, if there was any, was done by smoke alone; and the smoke 
was not produced by the steam, but by the flre in the hold; and 
neither the flre, nor the smoke, nor the présence of smoke in the after 
compartment, if any got there, was the voluntai^ act of man. If the 
smothering of the flre by closing the ship's hatches, or by forcing 
water or steam upon the flre, temporarily increased the smoke, the 
flre was none the less the true and original cause of ail the smoke, 
and hence of ail the damage it may hâve done; and this damage, if 
there was any such damage, must be classed with flre damage, as 
particular ayerage and not as gênerai average, because done by 
smoke alone, as an incident of the flre, and not by the steam volun- 
tarily employed to extinguish it. 

In this respect the case is whoUy différent from damage done by 
water used in extinguishing a flre. There the damage is done direct- 
ly and wholly by the new agency voluntarily employed to put ont 
the flre for the common beneflt. Hère the steam, the new agency 
employed, of itself did no damage. 

Nor do I think that the circumstance that the steam may hâve 
contributed to the pénétration of the smoke into the after compart- 
ment, if it did penetrate, as the libelant claims, is sufflcient to make 
the smoke damage, if there was any, a voluntary satcriflce for the 
common beneflt, like damage by water in the cases just referred to. 

No analogous case has been cited in which damage from smoke 
alone, or from flre alone, has been made gênerai average, merely be- 
cause the voluntary act of man in endeavoring to extinguish the 
flre may hâve temporarily contributed to the spread of either flre 
or smoke, and thereby hâve given rise to some incidental damage. 
Yet often in Ares on shipboard, thèse results, I apprehend, must to 
some extent arise. Often the first efforts to extinguish a Cre give 
it breath and extend the flames or smoke to articles before un- 
touched. That is an unavoidable resuit of the endeavor to put out 
the flre. But damage thus arising is not a voluntary sacrifice giv- 
ing rise to a gênerai average claim. And similar is the damage 
arising from any unavoidable spread of smoke by the use of steam. 

The measures taken to extinguish a flre are to be looked at as a 
whole, and in ail their relations. If in the whole séries of con- 
nected measures damage arises from any new agency employed for 
the common beneflt, it is placed to the account of gênerai average, 
as was done in this case with the water damage arising to the 64 
baies during the discharge by lighters for the purpose of submerging 
the ship. And similarly, the flre, as the original cause of the smoke, 
must be treated as a whole, and as including whatever damage may 
arise from the flre or the smoke during ail proper efforts made to ex- 
tinguish them. 

Indeed, it is only by treating each as a whole, viz., the flre on the 
one hand, and the efforts to extinguish it on the other, that any 
claim to gênerai average could arise. If the use of the steam iiîi 
this case were regarded separately, i. e., apart from the subséquent 
return to port and the flooding of the ship, no gênerai average claim 
could arise; because the use of the steam alone was not successful 
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in extinguisMng the flre, or in saving the adventure. It did no 
more than to suppress tke fire until arrivai in port, where the to- 
bacco could be discharged and the ship flooded; and it was by the 
latter acts that the adventure was ânally saved. 

I cânnot find any support for the contention that the spread of 
lire or smoke damage incidental to proper efforts to extinguish the 
flre, gives rise to gênerai average demanda ; and on principle it seems 
to me such damage must be excluded, because arising unavoidably 
from the nature of flre and smoke, and because donc by them alone 
in the course of proper efforts to extinguish them. Only where the 
damage is done by the agency employed to extinguish the flre, as 
in cases of water damage, can the damage be deemed a voluntary 
sacrifice. 

Again, if the fumes of smoke in this case reached the after com- 
partment along with the steam, how can it be told how much of this 
resuit is due to the natural penetrative force of the smoke, and how 
much to thé assistance of steam pressure; or whether less smoke, 
or no smoke at ail would hâve reached that compartment by the 
time the hatches were opened, notwithstanding any probable ex- 
tension of the fire, had no steam been employed? It is impossible to 
answer such questions; and without some satisfactory détermina- 
tion of them, I do not see how any allowance of gênerai average, 
or the application of the principle contended for by the libelant, 
could properly be made; for as ail this damage, if there was any, 
was dohe by smOke, the use of steam could not in any sensé be said 
to hâve caused this damage, if on the whole there woald hâve been 
as much smoke damage Without the use of steam, as Iwith it. The 
means being proper to extinguish the fire, the presumption is that 
the effect was bénéficiai, and the flre damage less than would hâve 
been suffered without it by every pat-t of the cargo. 

The rule allowing gênerai average claims for damage done di- 
réctly by any new agency voluntarily employed to save the adven- 
ture, is not subject to any such difflculties. Such damage, so far as 
it is deflnite, tangible, and traceable to tbe new agency alone, is lib- 
erally regarded as a sacriflce for the common beneflt. Damage from 
smoke, though the smoke may hâve been temporarily but unavoid- 
ably extended by the proper employment of steam in extinguishing 
the flre, seems to me not of that character ; nor is damage by "stig- 
ma" i. e., damage to the réputation of baies not physically injured, 
because other baies of the same consignment were injured, of such 
a nature as entitled them to a gênerai average compensation. 

The libel is, therefore, dîsmissed, with costs. 



On Motion for Further Hearing. 

(October 22, 1895.) 

On a motion for a further hearing the libelant contends that in 
the gênerai average adjustment no charge should hâve been made 
against the libelant's goods for expenses incurred in raising the 
ship that was scuttled in order to put ont the fire, after the libelant's 
part of the cargo had been removed, but that the charges should be 
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conflned to the expenses of the previous salvage efforts. TMs part 
of the cargo was forwarded from Havana to New York, its destina- 
tion, by the carrier, by means of other vessels of the same line by 
which it was shipped. It was never surrendered to other carriers, 
and was expedited for the convenience of ail parties, and cannot be 
held to hâve been designed to be separated from the original ad- 
venture. 

The case of L'Amérique, 35 Fed. 835, and the varions cases there 
cited in support of the libelant's contention, difler from the présent 
in this f undamental distinction : That there the expenses of raising 
and getting the ship off arose from stranding, a sea péril ; while hère 
the expenses of raising were the conséquence of the voluntary act 
of seuttling the ship, which was done, and necessarily done, to put 
out the fire. This was itself a gênerai average act ; and it was merely 
the last of a séries of measures taken by the master for the safety of 
the ship and whole cargo; from the time when he put back towards 
Havana, after he found that he could not put out the lire at sea 
with the appliances at hand. For more than 24 hours the master 
had been endeavoring to extinguish the fire by other means, but 
without success. When he found it was necessary to scuttle the 
ship, he hurriedly removed as much of the cargo as possible, includ- 
ing the libelant's goods hère in question. The libelant contends 
that a séparation should be made in the gênerai average adjustment, 
at the point where the libelant's goods were removed from the ship, 
so as, in effect, to make two average adjustments, excluding, as 
against the libelant, ail expenses after the goods were taken off 
the ship, on the ground that after they were once removed, they had 
no longer any interest in the fate of the ship, or the rest of the cargo. 

The point raised seems to me to be expressly covered by the lan- 
guage of the suprême court in the case of McAndrews v. Thatcher, 
3 Wall. 347, 370, 371, as follows: 

"Not a doubt is entertalned that if the master had been successful in sav- 
ing the ship as well as the cargo, the whole expense, inasmueh as it was the 
resuit of one continuons, unremitted opération, would hâve been properly 
regarded as a gênerai average expenditure. * * * Where the whole ad- 
venture Is saved by the master, as the agent of ail eoncerned, the consign- 
meùts of the cargo first unladed and stored in safety are not relleved from 
contributing towards the expenses of saving the residue; nor Is the cargo, 
in that state of the case, reUeved from contributing to the expenses of sav- 
ing the ship, provided the ship and cargo were exposed to a common perfl, 
and the whole adventure was saved by the master in hls capacity as agent 
of ail the Interests, and by one continuons séries of measures." 

But it was also there held that if there had been a break and 
abandonment of the original séries of opérations, and a subséquent 
commencement of a distinct salvage opération, which could at that 
point only benefit a portion of the property aJready in safety, the 
latter property should not be required to contribute towards the ex- 
pense of this second distinct undertaking. 

Hère the séries of measures was continuons and constant. There 
was no break or abandonment at any stage of the opérations. I do 
not flnd any subséquent adjudications incompatible with the above, 
and I must, therefore, foUow it in this case. 

Motion denied. 
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EMPIEB TRANSP. CO. v. PHILADBLPHIA & R. COAL & IRON CO. 

MITCHELIi STEAMSHIP CO. v. SAMB. 

(District Court, D. Minnesota, Fifth Division. October 21, 1895.) 

Nos. 43 ana 44. 

1. Demurrage — When PAyABLB— Bill of Lading. 

When ttie bill ot lading is sllent on the subject of demurrage, the ac- 
ceptance of tlie cargo is évidence of an agreement by the consignée lo 
pay demurrage as well as freiglit; and, if no time is specifled for dis- 
charging, and no lay days are mentioned, tlie unloading must be done 
with reasonaWe diligence, accordlng to the custom of the port 

3. Same. 

Liability for demurrage does not exist in the absence of an express con- 
tract, unless the delay is caused by the négligence or fault of the con- 
signée. 

3. Samb— Strikb dp Dock Laboreks. 

Where the delay In unloading was caused by a gênerai strike of dock 
laborers, demanding an agreement by ail the dock owners of a material 
increase of wages, to be in force for a whole year, and who prevented by 
force and threats the employment of laborers willing to work at the old 
rates, and reasonable diligence in unloading was used by the claimant, 
held, that demurrage would not lie for such delay. 

Thèse were separate libels by the Empire Transportation Com- 
pany and by the Mitchell Steamship Company against the Phila- 
delphia & Eeading Coal & Iron Company to recover demurrage for 
delay in unloading vessels. 

June 30, 1894, défendant chartered the steamer Gilbert, whereof the Em- 
pire Transportation Company was owner, to carry a cargo of coal from 
Buffalo, N. Y., to West Superior, Wis., there to be delivered to itself as 
consignée. The bill of lading is as follows: "Shipped in good order and 
well conditioned, for account, and at the risk of whom it may concern. on 
board the W. H. Gilbert, whereof G. A. Minor is master, the followlng de- 
scribed property, to be delivered in like good condition as addressed in the 
margin, or to his or their assignées or consignées, upon paying the freight 
and charges as noted below, if cargo is delivered during the eurrent season 
of navigation. If not so delivered, then the freight is to be paid at going 
rates when delivered (the dangers of navigation, flre, and collision ex- 
cepted)." The Gilbert arrived at the dock of the consignée at West Su- 
perior on July 4, 1894; but that day being a holiday, accordlng to custom, 
the work of unloading was not commenced. On the mornlng of July 5th 
the work of discharglng the cargo was proceeded with, and coutinued 
throughout the whole day with a fuU crew; but on the 6th the men falled 
to appear for work. On the afternoon of July 5th a gênerai strike was or- 
dered, and took eiïect on aU the coal docks at Duluth and Superior, as a 
resuit of which work on ail docks was immedlately suspended in both ports. 
No warning of the impending strike was given; no complaint was made or 
grievance claimed to exist; but the men quit work simultaneously on ail 
the docks in both ports. On July 6th or 7th the followlng written notice was 
served on claimant's superintendent: 

"At a joint meeting of the Duluth and Superior committee of the Coal 
Handlers' Protective Union the followlng scale of wàges was agreed upon: 
50c per hour for boatmen; $2.25 par day for hoisters; 20c per hour for dock 
hands; and that this scale be binding between employer and employés for 
one year from date, this 5th day of July, 1894. Ten hours to constitute a 
day's work. * * * Coal Handlers' iProtective Union No. 6,263. 

"American Fédération of Labor, West Superior, Wis. [Seal.]" 

The price theretofore paid boatmen was 40 cents an hour. Plenty of men 
were willing to work at that rate, and that was, the amount paid when work 
was resumed. . -, ■ : ' 
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The défendant, with ail other dock owners, refused to accède to this de- 
mand, and attempted to hlre men outside, In order to résume opérations, but 
was unable to do so with any practlcal resuit by reason of threats and in- 
timidation on the part of the strikers, who made a cordon round the docks, 
and kept men from going to work. The docks were then guarded by sheriffs 
and pollcemen fumished by the authorities, but even with this protection 
the men were afraid to hire out, for fear of violence, and many of them 
quit work by reason thereof. Tlie work of unloading was suspended from 
the 6th to the 13th of July, inclusive. July 14th it was resumed; the ves- 
sel cleared on the 17th; and it is for this delay that the libel is filed. 

HoUenbaek & Spencer, for libelants. 
Boardman & Boutelle, for claimant. 

NELSON, District Judge (after stating the facts). When the bill 
of lading mentions nothing about demurrage, the acceptance of the 
cargo is évidence of an agreement by the consignées to pay demur- 
rage, as well as the freight; and when it spécifies no particular time 
to be allowed the consignée for discharging the cargo, and no lay days 
are mentioned, the unloading must be done with reasonable dili- 
gence on the arrivai of the vessel, according to the custom of the 
port, or damages can be recovered for détention of the vessel against 
the consignée. Liability for demurrage does not exist in the ab- 
sence of an express contract, unless such demurrage is caused by the 
négligence or fault of the consignée. The consignée is entitled to a 
reasonable time to unload, taking into considération the custom of 
the port and ail surrounding circumstances; and what is a reason- 
able time dépends on such surrounding facts and circumstances. 
Any improper détention of the vessel is demurrage, and liability for 
the same is only a reward to the vessel in compensation for the 
earnings she is improperly caused to lose. Where the consignée, 
as in this case, is the freighter and owner of the cargo, there can 
be no doubt of his liability for unnecessary détention of the vessel in 
unloading. Sprague v. West, Abb. Adm. 548, Fed. Cas. No. 13,255; 
Holt, Shipp. pt. 3, c. 1, § 25. 

Certain facts stand out and cannot be disputed. The consignée, 
on the arrivai of the vessel at the dock, proceeded to unload her 
cargo with ail reasonable dispatch, when, without waming and 
without fault of the consignée, the men in a body, on the 6th of July, 
refused to work. An ultimatum was then presented by the strikers 
to the effect that unless 50 Instead of 40 cents per hour was paid, 
and unless an agreement to pay that rate for a year was entered 
into by ail the dock owners in the two ports, they would not résume 
work. Not only did they not work, but by threats and intimida- 
tion they stopped those who were willing to do so. It was not a 
mère question of paying 50 cents an hour for unloading this boat, 
for this demand was coupled with another that thèse rates should be 
kept up for a year, and that every dock owner in Superior and Du- 
luth should become a party to the contract before any boat would 
be unloaded. On thèse demands being refused, threats, intimida- 
tion, and coercion were resorted to by the strikers, in face of the 
fact that plenty of men were willing and anxious to work at the old 
rate. Under thèse circumstances, it cannot be said that the claim- 
ant was bound to accède to the unjust and unreasonable demands of 
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the strikers, and bind itself to pay for a whole year wages largely 
in èxcess of the going rates. There is no doubt but that sufflcient 
men could bave been procured to unload the boat but for thèse 
threats and intimidations. I think that the défendant used reason- 
able and proper diligence to unload the boat, under ail the circum- 
stances of the case, and that the libelant cannot recorer for the dé- 
tention that occurred. 

The case of Brown v. Certain Tons of Coal, 34 Fed. 913, strenu- 
ously relied upon, is perhaps the strongest case cited by libelants. In 
that case the company was paying 40 cents, and the men demanded 
50 cents, an hour, and would hâve gone to work had they been paid 
the latter amount. The court said: 

"He [the consignée] higgled over a little différence of ten cents an bour to 
ihese employés, and permitted the vessel to lie there until he could coerce 
the employés to accept forty Instead of flfty cents, thereby attempting to 
save himself a mère plttance, while subjecting others to serions loss and 
damages." 

Hère the évidence shows a very différent state of affairs, which it 
is notijiecessary to recapitulate. 
A decree must be entered for the défendant, with costs. 



The fa.cts in the case of the steamer Gratwick No. 2 being the 
tsame as in this case, a decree for défendant, with costs, will also be 
entered therein. 



THE ROBERT GRAHAM DUN. 

CROWELL et al. v. GRANT et al. 

(Clrctilt Court of Appeals, First Circuit. October 11, 1895.) 
No. 128. 

1. COLUSION BBTWEEN SaIMNS VESSELS— HOLDING COUUSE — LOOKOTITS. 

A vessel sailing free is bound to iïeep ont of the way of one saillng close- 
hauled, and If she fails to change her courae, or, after changing it, faîls, 
through the inexcusable absence of lier loolîout, to maintain it steadiiy, 
and thus causes a collision, she is liable. 63 Fed. 167, afflrmed. 

2. Same — ^Absbncb of Light. 

The alleged absence of a green light held immaterial, where, from the 
situation of the vessels, Its présence could not hâve avertéd, or its ab- 
sence eontributed to, the collision. 63 Fed. 167, afflrmed. 

3. Samb— Dut? to Lie by Injured Vessel. 

A sailing vessel which coUided with and sunk another vessel held respon- 
sible for the death of the seamen of the latter, because of her failure, 
wlthout reasonable excuse, to perform the duty imposed upon her by the 
statute, to lie by after collision and render assistance. Act Sept. 4, 1890 
(26 Stat. 425). 

4. Samk— Drowning of Seamen— Excessive Awaed foh Sufferings- 

An awârd of $3,500 each, in the case of a number of seamen drowned 
by reason of the sinking of their vessel after collision, on account of their 
mental and physlcal suffering only, hdd excessive, and reduced to $350 
each, where there was no évidence of any suffering beyond what would 
be caused by remaining in the water for one hour. 

5. Appeal— Clerk's Taxation of Costs. 

An assignment of error in respect to the clerk's taxation of costs can 
not be considered by an appellate court, when there is nothfng in the 
record to show that the matter was brought to the attention of the judge 
below. 
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Appeal from the District Court of tlie United States for tlie Dis- 
trict of New Hampshire. 

On November 3, 1893,Isaac M. Grant âled a libel in the court below 
against the schooner Robert Graham Dun to recover for loss of tlie 
scliooner Captain Jolin, by collision, on tlie evening of September 
20, 1893. The owners of the Dun (Peter H. Crowell and others) 
flled their claim and answer in the cause. On February 14, 1894, 
they filed in the same court a pétition to lirait liability for ail losses 
and damages sustained by reason of the collision. On April 2, 
1894, the following order was entered by the court in the proceeding 
to lirait liability : 

"The hearing on the questions involved in the opinion flled this 2d day of 
April, A. D. 1894, was begun in Isaac M. Grant against the schooner Robert 
Graham Dun, and after argument, and before décision, the pétition for the 
limitation of liability was filed; and, upon consent of counsel, décision was 
rendered in the limited liability proceedings upon the évidence previously 
taken, and such décision is to be treated as rendered in this case. AU thp 
évidence and arguments were submitted and considered by the court in thin 
proceeding, and the évidence, opinion, and orders shall be filed therein, and 
beeome part of the record thereof." 

The opinion referïed to in the foregoing order is reported in 63 
Fed. 167, and is there entitled as in the case of Grant v. The Rob 
ert Graham Dun. In that opinion it was held that the Dun was 
in f ault, and responsible for the collision, and a decree accordingly 
was entered in the proceedings for a limitation of liability. From 
this decree the petitioners hâve appealed. 

Eugène P. Carver and Edward E. Blodgett, for appellants. 
Benjamin Thonipson, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PER CURIAM. This is a proceeding by the owners of the three- 
masted schooner Robert Graham Dun to lirait their liability, under 
Rev. St., § 4283, on account of a collision which took place between 
that vessel and the two-masted schooner Captain John, ofî Cape 
Cod, on the evening of Septeraber 20, 1893, which collision resulted 
in the sinking of the Captain John, and the drowning of three men 
who were on board of her, and constituted her whole crew. The 
owners of the Robert Graham Dun contested their liability for the 
collision. 

There can be no question, upon the évidence disclosed in the 
record, that the court below was right in holding that the master of 
the Robert Graham Dun failed, without reasonable excuse, to per- 
form the duty imposed upon him by the act of September 4, 1890 
(26 Stat. 425), to lie by after the collision and render assistance to 
the men on the Captain John, and that the subséquent drowning o^ 
the three men on the latter vessel must be attributed to this neglect 
of duty. It is also equally clear, upon the évidence, that the owners 
of the Robert Graham Dun wholly failed to establish their défense, 
— that as the two vessels approached each other, the Robert Graham 
Dun having the wind free, and the Captain John being closehauled 
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pn the port tack, and having the right of way, the latter vessel 
ctanged her course, and ran across the bows of the Eobert Graham 
Dun, and thus caused the collision. The évidence and facts in the 
case are fully discussed in the opinion flled by the district judge, 
and it is only necessary hère to say that this court fully agrées with 
his conclusion in thèse particulars, and the reasons given for arriv- 
ing at them. We refer to and adopt his opinion as the opinion of 
this court. 

The administrators of the three men who were drowned filed 
claims in the court below to recover damages for their sufferings. 
The claims were referred by the court to a commissioner. It ap- 
peared that about an hour after the collision the steamer H. F. 
Dimock, on her trip from Boston to New York, passed over the 
wreck, and those on board of her saw the face of one mân clinging to 
the rigging, and heai-d shrieks from the wreckage, as coming from 
several persons. Nothing was awarded upon the claims on account 
of the death of the men, but in each case the sum of $3,500 was 
awarded by the commissioner for their mental and physical sufler- 
ing while being submerged in the water, and the award was con- 
firmed by the court, and the amounts decreed to the claimants. We 
think the évidence was sufScient to justify the flnding that the three 
men surdved until they were swept from the wreck by the H. F. 
Dimock, but the amounts awarded were clearly excessive. There 
was no évidence that the men suffered any injury beyond what 
would be caused by remaining in the water for the space of a single 
hour, and for that, even taking into considération the danger attend- 
ing their situation, we think that the sum of $350 is sufflcient. 

The amount awarded as the value of the Captain John was $1,000, 
and to this the owners of the Robert Graham Dun objected as ex- 
cessive. None of the witnesses estimated the value of the vessel 
at less than $600, while others valued it at from H,500 to $2,000. 
There seems to be no reason to disturb the decree of the court below 
in this particular. 

It appears by the record that, in the costs aJlowed to the claim- 
ants, the sum of $37.70 was taxed as travel for witnesses out of the 
district in excess of 100 miles, and to this error was assigned. But 
this seems to hâve been merely the taxation by the clerk. Nothing 
in the record shows that this was brought to the attention of the 
jtidge by appeal, or in any other manner, or that the court ever 
passed upon the question whether such travel was properly taxable 
as costs. As the question was not submitted to or considered by 
the court, this assignment of error has no foundation to rest upon. 

Whether the claims of the deceased seamen are of such a nature 
as to survive in admiralty is a question that was not raised at the 
argument, and has not been considered by the court. 

The ■decree of the court below in favor of the owners of the Cap- 
tain John is afflrmed, with interest and costs; the amounts awarded 
in the court below in favor of the deceased seamen to be reduced 
in each case to $350, without costs in this court to either appellants 
or appellees. 
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THE ALLIANCE. 
ALLEN et al. v. STRONG. 
(Circuit Court of Appeals, NInth Circuit. October 8, 1895.) 
No. 203. 

1. JuBisDiOTiON OF Circuit Courts op Appeal— Jubisdictional Questions. 

The circuit courts of appeal hâve no jurisdictlon to entertaln an appeal 
in whlch the only question at issue Is as to the jurlsdletion of the court 
below over the cause. Act March 3, 1891, §§ 5, 6; 26 Stat. 826. 

2. Bame. 

A libel was filed to enforce a maritime lien against a vessel which, at 
the tlme of her arrest thereunder, was in possession of an assignée for 
the beneflt of creditors, under the Oregon statutes. The assignée ap- 
peared as claimant, and upon his pétition a decree was entered dismissing 
the libel for want of jurisdictlon, and ordering the vessel to be restored 
to him. The libelants appealed to the circuit court of appeals, and the 
claimant moved to dismiss the same for want of jurisdiction in the latter 
court. Héld, that the only question for review was whether the district 
court had jurisdiction of the cause, and that the circuit court of appeals 
therefore had no jurisdiction of the appeal under the flfth and sixth sec- 
tions of the act of March 3, 1891. 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon. 

Allen and Lewis, alleging themselves to be partners, filed their libel against 
the steamship Alliance on the lOth day of June, 1893, in the United States 
district court for the district of Oregon. The libel was in proper form, and 
set forth as the ground of the action Instituted thereby a lien upon said 
steamship, her tackle, etc., created by the laws of Oregon. On the 13th day 
of June the United States marshal for the said district of Oregon, in pursu- 
ance of a proper warrant of arrest, seized said steamship. On the 22d day 
of January, 1894, one F. R. Strong filed a pétition In said district court, pray- 
Ing for a dismissal of said libel, and a discharge of said steamship Alliance 
from arrest. The pétition commences: "Now comes F. R. Strong, as as- 
signée of the Portland and Coast Steamship Company, claimant, pétitions 
the court to dlsmiss the libel herein, and discharge said steamship Alliance 
from arrest, upon the ground that this honorable court has no jurisdictlon 
to entertain this suit, or to hâve the cnstody of said steamship Alliance, and 
for grounds thereof allèges." Then follows the statements that the Port- 
land & Coast Steamship Company is a corporation; that it made an assign- 
ment of ail Its property, Including said steamship, for the benefit of creditors 
under the laws of the state of Oregon, and tumed the same over to the pos- 
session of said assignée, Strong; that the said assignée accepted said trust, 
and duly qualifled; that at the time of flUng the afpresald libel said assignée 
was in the possession of said steamship; that on the said 13th day of June, 

1893, the United States marshal for the district of Oregon, by virtue of a war- 
rant issued out of said district court, took from the possession of said as- 
signée said steamship; that the said assignment was made and filed for 
record in Multnomah county, state of Oregon, and at the time of the institu- 
tion of said suit the said assignée was, and the property of the said insolvent 
corporation was, and slnce has been, and now is, subject to the jurisdiction 
and orders of the circuit court of the state of Oregon for Multnomah county. 
The prayer of the pétition is: "Wherefore, said F. R. Strong, as assignée as 
aforesald, respectfully prays that the libel herein may be dismlssed, and that 
said vessel may be restored to his possession." On the 29th day of January, 

1894, the libelants flled certain exceptions to said pétition. On the 21st of 
February of said year the above-named district court made the foUowing 
order: "Now at this day this cause comes on to be heard upon the excep- 
tions of the libelants filed to the pétition of the claimants to dlsmiss this 

v,70F.no.3— 18 
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libel herein for want of jurlsdictlon, and was argued by J. N. Teal, of coun- 
sel for said libelants, and by C. B. S. .Wood, of counsel for sald complainant, 
on considération wliereof it is ordered and adjudged that said exceptions be, 
and ttie same are liereby, overruled, and that sald pétition be allowed; that 
■ the libel herein be, and the same Is hereby, dismissed, wlthoijt préjudice; 
and that said claimant do hâve and recover of and from said libelants his 
costs and disbursements herein taxed. And it is further ordered that the 
United States marshal do forthwitb deliver up the possession of the said 
steamer Alliance, above named, to said claimant, Fred R. Strong, assignée 
of the Portland & Coast Steamship Company." Subsequently the libelants 
appealed the cause to this court. In this court the claimant filed his motion 
to dismlss said appeal upon the ground that this court had no jurisdiction 
to hear the same. 

W. W. Cotton, for appellants. 
C. E. S. Wood, for appellee. 

Before McKENNA, Circuit Judge, and KNOWLES, District Judge. 

KNOWLÉS, District Judge (after stating the facts). The flrst 
question presented for considération in this case is as to the jurisdie- 
tion of this court to hear and détermine the matter s presented by the 
record upon the appeal in this case. Th.e appellees contend that the 
only question presented for considération is the question of the ju- 
risdiction of the district court in whieh the libel was flled. The ap- 
pellants contend that other issues are presented. If the question of 
jurisdiction is alone presented, it is évident that the motion to dis- 
miss this appeal must be granted. Section 5 of the act of March 
3, 1891 (26 Stat. 826, c. 517), and whidi act organized the severa.1 
United States circuit couttsof appeal, pro vides: 

"That appeals or writs of error may be-taken from the district courts or 
from the exlstlng circuit courts direct to the suprême court in the following 
cases. In any case in whlch the jurisdiction of the court is In Issue; in such 
cases the question of jurisdiction alone shall be certifled to the suprême court 
from the court below for declsloil." 

In section 6 of said act it is provided : 

"That the circuit court of appeals shall exercise appellate Jurisdiction to 
review by appeal or by writ of error • * ♦ ail cases other than theré pro- 
vided for in the preceding section of this act unless otherwlse provided by 
law." , 

There does not àppear tobe any other mode provided by law for re- 
viewing a décision of the district or circuit courts of the United States 
upon the question of jurisdiction except by appeal or writ of error 
to the suprême court. In the case of McLish v. Roff, 141 U. S. 661, 
12 Sup. et. 118, it was held that it is only after final judgment that 
a writ of error or appeal lies to the suprême court upon the question 
of jurisdiction; that, after final judgment, a party feeling aggrieved 
could elect to take the whole case, by an appropriate mode, either to 
the circuit court of appeals upon the whole case, or to the suprême 
court upon the question of jurisdiction. If the whole case should 
be taken to the circuit court of appeals, and it should appéar that 
the question of jurisdiction was involved, then the circuit court of 
appeals, if it thought proper, might certify this question to the su- 
prême court. It will thus be seen that it was not contemplated that 
under any circumstances the question of the jurisdiction of the cir- 



THE ALLIANCE. 27o 

cuit or district courts should be determined by the circuit court of 
appeals. In tlie case of Manufacturlng Co. v. Barber, 9 C. C. A. 79, 
60 Fed. 465, the circuit court of appeals for the Seventh circuit held 
that, in order for a party to be entitled to a writ of error from the 
circuit court to the circuit court of appeals, there should be presented 
for review some other question than that of jurisdiction; and in that 
case the writ of error was dismissed. 

We do not think a writ of error or an appeal should be allowed to 
the circuit court of appeals upon a question it has no authority to 
consider and décide. In this case it is évident that the claimant 
sought to présent by bis pétition only the question of jurisdiction. 
The court, in its judgment, intended, to décide only this question. 
The court probably entertained the view that, if the arrest of the 
Alliance was improper, then it had no jurisdiction of the cause; that 
before it would bave siich jurisdiction it must possess properly the 
custody of that steamship. In cases of seizure for the violation of 
the laws of navigation and trade of the United States, possession of 
the property sought to be condemned is necessary to the jurisdiction 
of the court. The Fideliter v. U. S., 1 Sawy. 153, Fed. Cas. No. 4,755. 
When the action is against a ship in admiralty to enforce some lien, 
the proceedings are properly denominated an action in rem. In the 
work entitled "Proceedings in Rem," by Waples (page 54), it is said: 

"Seizure is the Initial step in proceedings against tlie tblng. • * * It 
is absolutely essentlal to the existence of the action, to the Jurisdiction of the 
court, to the validity of the condemnation." 

In Works on Courts and Their Jurisdiction (page 154) that author 
lays down the rule that in actions in rem "the court loses its juris- 
diction by surrendering or otherwise losing the custody of the prop- 
erty." Without indorsing to their full extent the views of the above 
authors, their statements show that there are some grounds for hold- 
ing that when a court loses the possession of the property libeled in 
an action in admiralty, where the action is against the thing, such 
as a ship, it loses jurisdiction of the case. We might be disposed to 
hold, if called upon, that there was no more reason for dismissing 
a libel against a ship because the court had temporarily lost posses- 
sion of that property than there would be for dismissing an indict- 
ment because the défendant named therein had escaped. As this 
is a point touching the jurisdiction of the court, we hâve no authority 
to décide it. This shows that the question hère presented is one of 
jurisdiction. 

There is no doubt but that when the district court lost possession 
of the Alliance, it lost ail right to proceed against it for the time 
being, and make a decree conceming the same. There was no bond 
given in lieu of such possession. The détermination as to whether 
or not the complainant was an offlcer of the state court of Oregon 
was a jurisdictional question. Except as it had a bearing upon that 
question, its considération did not belong to the case. The rules of 
comity which hâve been established between tlie fédéral and state 
courts demand, when the right to the possession of property becomes 
a matter of dispute between them, it shall be retained by the court 
which flrst obtained possession thereof until the termination of the 
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action in which the said property was seized. The détermination 
aj9 to whetlier the claimant was an offlcer of a court of the state of 
Oregon flxed the right to the possession of the Alliance, and hence 
the right of the court to proceed and make any decree concerning the 
same. While it may be true, as contended by appellants, that the 
jurisdiction of a court over a cause of action presented in a libel is 
one thing, and the right to proceed and try the facts presented there- 
in is another matter, owing to the faCt the court has not acquired 
jurisdiction over the défendant named in the libel, still we think the 
question is presented hère as to whether the court, by losing the pos- 
session of the steamship Alliance, did not lose jurisdiction of the 
whole case. The losing possession permanently of that ship by the 
district court would undoubtedly hâve that effect. The court below 
treated this matter as a jurisdictional one. That was the view pre- 
sented in the pétition of the claimant, and, whatever our views about 
the issue presented may be, we think there is nothing but jurisdic- 
tional questions in the record. The motion to dismiss this appeal 
must be, therefore, sustained. It is ordered that the appeal in this 
cause be, and the same is, dismissed, at appellants' oosts. 

McKENNA, Circuit Judge, concurs. 



;a.merican CEREAL CO. t. eli pbttijohn oerbal co. 

(Circuit Court, N. D. Illinois. June 18, 1895.) 

L Writs— Servicb of Process— Motion to Quash. 

Objection by a défendant corporation to service of process on the 
ground that the person served was not in fact its agent should be raised 
by motion to quash the return. 

2k Appearance— Spécial— Objecting to Service— Waivek. 

Where a défendant appears speclally for the purpose of moving to 
quash the return on the summons, the fact that It also prays judgment 
whether it should be compelled to plead for the reason that it is a non- 
resident corporation does not constitute a waiver of the objection to the 
service. N. K. Fairbank & Oo. v. Cincinnati, N. O. & T. P. Ry. Co., 
4 C. C. A. 403, 54 Ped. 420, followed. 

In Equity. On motion to quash return of service. 

Suit by the American Cereal Company against the Eli Pettijohn 
Cereal Company. Défendant moves to quash the sheriff's return of 
service of summons. 

Swift, Campbell, Jones & Martin, for complainant. 
Willard & Evans, for défendant 

SHOWALTER, Circuit Judge. This la a bill in chancery filed 
originally in the superior court of Cook county. The complainant 
is a corporation organized and doing business in Ohio. The défend- 
ant, a Minnesota corporation, having removed the cause to this court 
by a spécial appearance for tjhat purpose in the state court, there- 
upon flled its motion in this court to quash the sheriff's return of 
service, on the ground that the person named in said return as the 
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agent of défendant waa not, in fact, the defendant's agent or em- 
ployé, within the sensé of section 4, c. 110, Rev. St. 111., relating to 
the service of process on corporations. Said motion is in writing, 
and défendant proposes to support the same, and make ont its dé- 
niai of said agericy or employment — in other words, to try the ques- 
tion — by affldavits. Complainant now moves to strike said motion 
so made by défendant from the files, on the ground that said mat- 
ter cannot be tried or determined, against the objection of complain- 
ant, otherwise than by plea in abatement. In support of this posi- 
tion, complainant's counsel cites décisions by the suprême court 
of Illinois, and one, at least, by a leamed fédéral judge, wherein 
the State ruling is followed. I find, however, that the practice of 
making the question by motion, and not by plea, prevails quite gen- 
erally in the fédéral courts; and this, I conclude, upon reflection, 
is the correct practice. The determining considération is that the 
matter at issue, however it may resuit, will not end the suit, — if 
found against the défendant, the défendant is in court and must 
plead; if in favor of the défendant, the return on the writ is va- 
cated or quashed, and the suit remains pending, — whereas a plea, 
either in abatement or in bar, if made out by proof , puts an end to 
the proceeding. The view that a motion to be determined on affi- 
davits is the proper practice in such cases is sustained by English 
décisions. Hemp v. Warren, 2 Dowl. (N. S.) 758; Preston v. La- 
mont, 1 Exch. Div. 361. 

Complainant insists, also, that, by the form of the motion, défend- 
ant bas waived the point as to service, and is now in court. The 
motion hère is in substantially the same words as was the motion 
in N. K. Fairbank & Oo. v. Cincinnati, N. O. & T. P. Ry. Co., 4 C. 
O. A. 403, 54 Fed. 420. On this authority, I hold that the question 
of service has not been waived. Complainant's motion is therefore 
overruled. 



COOKERLY V. GREAT NORTHERN RT. CO. et al. 

(Circuit Court, D. Wasliington, E. D. October 23, 1895.) 

Practice— NoNsuiT as to Oke of Two Defekdaivts— Election. 

An action was commeneed In a court of the state of Washington, by a 
citizen of that state, against the N. Ce, a Minnesota corporation, and M. 
& G., citizens of Washington. On the trial, a motion for nonsuit as 
against M. & G. was granted, and, on plaintiff's motion for leave to file 
an amended complaint against both défendants, leave was given to file 
such complaint as against the N. Co., whlch It was required to answer 
withln a time fixed. Plalntiff flled an amended complaint against the N. 
Co. Before the expiration of the time to answer the same, the N. Co. flled 
a pétition and bond for the removal of the cause to the fédéral court, on 
the ground of diverse citizenship. Plalntiff afterwards took a writ of 
error to reverse the judgment of nonsuit as against M. & G. Held that, 
by fiUng the amended complaint against the N. Co. only, plalntiff had 
elected to discontinue his action as against M. & G. 

Removal op Causes— Time op Application. 

Hdd, further, that the N. Co.'s application to remove the cause was 
made in time, having been presented as soon as the dlsability imposed on 
Itb'y the plaintiff's Jolnlng M. & G. was removed. 
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This was an action commenced by John W. Cookerly, as adminîs- 
trator of James Wright, deceased, against the Great ]S^orthern Bail- 
way Company and others, in a court of the state of Washington. 
The défendant the Great Northern Railway Company removed the 
cause to this court: Plaintiff moved to remand. 

Plunimer & Thayer, for plaintiff. 
Jay H. Adams, for défendants. 

HANFOKD, District Judge. The plaintiff, as administrator of the 
estate of a workman, who was killed by an accident in connection 
with the construction of the line of railway in this state known as 
the Gréât Northern Eailway, brought this action against the Great 
Northern Railway Company, the flnn of Shepard, Seims & Co., and 
the flnn of McKenzie & Glenn, to recover damages for the wrong 
done to the deceased in causing his death by négligence. The action 
was commenced in the superior court of the state of Washington for 
Spokane county. The summons was net served upon Shepard, Seims 
& Co., who are nonresidents of this state, and they hâve never been 
brought within the jurisdlction, nor appeared in the action. The 
other défendants appeared, and joined issue by denying their liability. 
The plaintiff and McKenzie & Glenn are ail citizens of the state of 
Washington. The Great Northern Railway Company is incorporat- 
ed under the laws of Minnesota, and is a citizen of that state. The 
cause was brought to trial in the superior court of Spokane county, 
and, after the plaintiff 's évidence had ail been introduced, separate 
motions for a judgment pf nonsuit were made by the Great Northern 
Railway Company and by McKenzie & Glenn. The record shows 
that the court sustained the motion for a nonsuit made by McKenzie 
& Glenn, and that, pending considération of the motion on behalf of 
the Great Northern Railway Company, plaintiff's counsel presented 
an amended complaint against ail of the original défendants, and 
asked for leave to flle the same; that the court made an order grant- 
ing leave to flle said amended complaint against the Great Northern 
Railway Company, but not against McKenzie & Glenn ; and that the 
plaintiff thereupon did flle said amended complaint, and a judgment 
was then rendered, dismissing the action as against McKenzie & 
Glenn, and at the same time the court made an order requiring the 
plaintiff to pay ail costs up to date, and requiring the Great Northern 
Railway Company to apswer said amended complaint on or before 
a specifled date. Within the time allowed for the railway Company 
to answer said amended complaint, said défendant flled a pétition 
and bond to remove the action into this court, alleging as ground for 
removal that the action involved a controversy between citizens of 
différent States, the plaintiff being a citizen of the state of Washing- 
ton, and said défendant a citizen of Minnesota. An order was made, 
granting said pétition, and a transcript of the record has been ûled 
in this court, and the cause docketed. After said removal proceed- 
ings, the plaintiff took a writ of error to reverse the judgment of the 
superior court dismissing the action as to McKenzie & Glenn. The 
plaintiff now dénies the jurisdlction of this court, and asks to hâve 
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the case remanded to the superior court of Spokane county, because 
the action is still pending against McKenzie & Glenn, and therefore 
not removable on the pétition of only one of the défendants, and be- 
cause the pétition was flled too late. 

I hold that by flling the amended complaint pursuant to the order 
granting leave to file the sanie against the Great Northern Railway 
Company, and not against McKenzie & Glenn, the plaintifC elected 
to discontinue his action against McKenzie & Glenn, and to sue the 
Great Northern Eailway Company separately. By such exercise of 
the right of élection the Great Northern Railway Company became 
at once freed from the embarrassment of being associated with Mc- 
Kenzie & Glenn as codefendants, which association constituted the 
only barrier in the way of removing the case into this court. The 
Great Northern Eailway Company having been prevented from ex- 
ercising its right of removal at an earlier stage of the proceedings, 
by the disability imposed upon it by the plaintiff in joining McKenzie 
& Glenn as codefendants, I hold that its pétition for removal was 
in time, it being in fact presented to the superior court before the ex- 
piration of the time limited for answering the amended complaint. 

This case comes fairly within the rule established by the décision 
of the suprême court in the case of Yulee v. Vose, 99 U. S. 539-546, 
in which case the pétition for removal was flled after the case had 
been severed as to certain défendants by the décision of the court of 
appeals of New York, which terminated the case as to some of the 
défendants, leaving it pending for a second trial as against the dé- 
fendant Yulee alone. The case as originaJly brought was not re- 
movable. The pétition for removal was presented to the state court 
after the time for removal of the case in its original f orm had elapsed, 
but the suprême court held that the changed situation by the termi- 
nation of the action as to some of the défendants entitled the one 
remaining défendant to then exercise the right of removal, and based 
the décision distinctly on the ground that the joinder of other de- 
fendants prevented Yulee from removing the case prior to the first 
trial in the state court; that the décision of the court of appeals sep- 
arated the controversy, and put him for the first time in a position 
to invoke the jurisdiction of the fédéral court. The reasons given 
for the décision in that case appear to me to be good and sufiQcient 
reasons for allowing the défendant in the case at bar to exercise the 
right of removal after the case had been transformed from an action 
against a citizen of Minnesota, together with citizens of the state of 
Washington, into an action against a citizen of Minnesota alone. I 
acquit the plaintiff of any fraudulent purpose in joining McKenzie 
& Glenn as codefendants. This case, therefore, is not to be classed 
with Hukill v. Railway Co., 65 Fed. 138, and other similar cases, in 
which the circuit courts hâve applied the law of estoppel in bar of 
the right of a plaintiff to contest removal by a nonresident défendant 
after having voluntarily dismissed résident défendants, originally 
joined as codefendants fraudulently, for the mère purpose of prevent- 
ing removal into the fédéral court. My conclusion, however, is sup- 
ported by the opinion of Judge Baker in the case of Yarde v. Bail- 
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road Co,, 57 Fed. 913-915, wlio makes the f ollowing plain statement 
ofthelaw: 

<'lï a,t any time during the progress of an action In a state court, by amend- 
ment or otherwise, a cause of action, not belng removable, Is changea or 
converted into one which Is properly removable, the défendant, whether an 
alien or a citizen of another state than that of whlch the plalntlfC Is a citi- 
zen, has the right to flle hls pétition and bond, and secure a removal of the 
cause into the proper fédéral court It has often been held that, if the de- 
fendant bave a right to the removal, he cannot be deprlved of it by the 
allowance by the state court of an amendment redueing the sum claimed 
after the right of removal is complète. Kanouse v. Martin, 15 How. 108. 
The converse of this proposition must be true,— that a défendant not eu- 
tltled to removal, who becomes entitled to it by reason of an amendment of 
the complalnt allowed by the state court, may remove the cause, although 
the time has elapsed wlthin whlch hls removal of the cause ought to hâve 
been asked for, if he promptly filed hls pétition and bond after such amend- 
ment had been madé. Huskins v. Railway Co., 37 Fed. 504; Evans y. Dil- 
lingham, 43 Fed. 177-180." 

See, aiso, Mattoon v. Eeynolds, 62 Fed. 417. 
The motion to remand is denied. 



SCOTT V. McFARLAND et al. 

(Circuit Court, D. Oregon. October 21, 1895.) 

No. 2,029. 

BQUITT JuRISDICTION — MULTIPLICITY OF SUITS. 

A blU alleged that complainant, by fraudulent représentations and wlth- 
out considération, was Induced, by a person named, to exécute in hls 
favor flve promlssory notes; that thereafter the payée forged complain- 
ant's name to a large number of other notes like those signed by com- 
plainant; that the défendants, 15 In number, were severally holders of 
thèse notes, clalming to hâve purchased them In good faith, in the usual 
course of business; that complalnant was unable without Inspection of 
the notes to ascertain whlch were the five signed by him, and which were 
forgeries; that a dlscovery was necessary for that purpose; and that the 
persons holding the five notes acquired them with notice of their fraudu- 
lent character. The blU prayed a cancellatlon of ail the notes. Held, that 
the case niade was not one In whlch equity jurisdletlon could be sus- 
talned on the ground of preventlng a multlpliclty of suits,, as there was 
no community of interest among the several défendants. Louisville, N. 
A. & C. Ry. Co. V. Ohlo Val. Improvement & Contract Co., 57 Fed. 42, dis- 
tingulshed. 

This was a bill by Eli Scott against E. B. McFarland and 14 others 
to procure a cancellation of certain notes held by them, and purport- 
ing to hâve been made by complainant. 

A- H. Tanner, for plaintiff. 

J. B. Thompson and 0. A. Dolph, for défendants. 

BELilNGER, District Judge. The complaint allèges that one 
Durand, by fraudulent représentations and without considération, 
induced the plaiDtiff to exécute in his favor 5 promissory notes for 
$1,000 each, and that thereafter Durand caused plaintift's name to 
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be forged to a large number of other notes, to wit, about 30, in ail 
respects like the 5 notes signed by plaintiff as aforesaid. The suit 
is brought against 15 persons who are alleged to be the holders sev- 
erally of thèse notes, claiming to hâve purchased them in good faith, 
in the usual course of business. Four of thèse several défendants 
hâve brought suits in différent courts, in the states of Washington 
and Oregon, on thèse notes, and actions are threatened by the other 
holders of such notes. It is alleged that plaintiff is unable to pro- 
cure an inspection of said notes to ascertain which are the flve 
signed by him, and which are the forgeries, and to this end discovery 
is necessary. For this purpose, and to procure a cancellation of ail 
such notes, and to prevent a multiplicity of suits, the jurisdiction 
of this court is invoked. It is alleged that the genuine notes were 
taken by the présent holders with notice of their fraudulent char- 
acter. 

Suits do not become of équitable cognizance merely because of 
their number. Equity assumes jurisdiction to prevent a multiplicity 
of suits where, among other cases, individual claims, not only legally 
separate, but separate in time and arising out of entirely separate 
and distinct transactions, are made against a single plaintiff; but in 
ail such cases there must at least be a community of interest among 
ail the claimants in the question at issue and in the remedy. The 
case of Louisville, N. A. & G. Ry. Co. v. Ohio Val. Improvement 
& Contract Oo., 57 Fed. 42, is relied upon to sustain the jurisdiction 
in this case. That is a case where there was an illégal and fraudu- 
lent guaranty of several hundred bonds of a railroad company, which 
the complainant sought to hâve canceled. The guaranty was in- 
dorsed upon ail of thèse bonds. Thèse guaranties were in pursuance 
of a certain contract between the complainant and défendant Com- 
pany, the facts alleged being such as to render the guaranties made 
and the contract therefor illégal. The case involved a question or 
questions décisive of the validity of ail the guaranties. There was 
therefore a community of interests among ail the claimants. The 
case of Railroad Co. v. Schuyler, 17 N. Y. 592, is of the same char- 
acter. The case was one of spurious certiflcates of stock, issued by 
an oificer having apparent authority to do so, and outstanding in the 
hands of numerous holders. The bill was maintained upon the 
ground that the false certiflcates had a common ground of invalidity; 
and so of ail like cases where the jurisdiction is upheld to set aside 
distinct claims in separate hands held under distinct circumstances, 
— there must be a common ground of invalidity. It is not enough 
that the grounds of the invalidity of the several instruments are, as 
in this case, similar. So far as the instruments sought to be can- 
celed hère, as forged, are concerned, the forgeries are several. The 
ground of the invalidity of thèse notes is not a common one within 
the sensé of the cases cited. The character of one of thèse notes, 
as to its being forged, bas no bearing as to the others. The questions 
touching the validity of thèse notés are as several as the holdings. 
There is, in other words, a multiplicity of issues of fact to be tried, 
which the jurisdiction invoked cannot avoid or lessen. Moreover, 
the validity of a portion of thèse notes is attacked upon the ground 
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that'they'are witl;iOut cû^sider.ation, aïid that their holders took with: 
notice. The questions tore are not only distinct, but différent in 
character fpom the forgeries cliarged as to the remaining notes; 
and, f uïther, the right to recover upon thèse notes dépends entirely 
upon the good faith of the several holders, and it is not claimed that 
any community of interest exista between the several holders as to 
this. The demurrer to the bill of complaint is sustained. 



CENTRAL TRUST CO. OF NEW YORK v. LOUISVILLE, ST. L. & T. RY. 
Co. (NICHOLS et al., Interveners. Two cases). 

Nos. 6,345, 6,346. 

(Circuit Court, D. Kentuclsy. October 1, 1895.) 

1. CONBTRUCTION CONTKA.CT — InTERPHBTATION— EnGINEBR'S EsTIMATB. 

The provision In a construction contract that, when the worli is com- 
pleted, there shall be a final estimate made by the engineer of the quan- 
tity, character, and value of the worli, agreeably to the terms of the 
contract, and the balance, after deductlng monthly payments, and on the 
contractor's giVing a release, wiU be paid in f uU, is not an agreement 
that the englneer's estimate shall be conclusive. 

2. Railroads— MoRTGAGES— Mbchanics' Liens— Prioritibs. 

Act Ky. March 27, 1888, giving a lien for construction of a railroad, and 
declarlng that "sald lien shall be prior and superior to ail other liens 
theretofore or thereafter created thereon," makes a lien fôr construction 
of the road superior only to other liens created after passage of the act; 
and where, before that time, a trust mortgage to secure a certain num- 
ber of bonds was executed and recorded, and the bonds were executed 
and certifled by the trustée, the lien of the mortgage, as to ail of the 
bonds, includlng those issued after the passage of the act, was superior 
to the lien for construction. 

Suits by the Central Trust Company against the LouisTille, St. 
Louis & Texas Railway Company for foreclosure of mortgages. 
Heard on demurrer to intervening pétition of Nichols, Watkins & 
Co., and others. 

Butler, Stillman & Hubbard and Pirtle & Trabue, for plaintiff. 
J. D. Atchison and Humphrey & Darie, for interreners. 

BAEE, District Judge. This intervening pétition claims that the 
railway company on the 23d of July, 1892, made a contract with 
H. M. McCracken, who agreed to procure the necessary right of way 
for an extension of its line from its terminus at West Point, at a 
place called Howard, across to a junction with the Louisville & 
Nashville Railroad, and also agreed to erect a bridge across Sait 
river. McCracken was to construct and complète said extension to 
the Nashville Railroad, and get therefor, from the railroad com- 
pany, 125,000 of its flrst mortgage 6 per cent, bonds, and $25,000 
of its capital stock, for each mile of road thus constructed. On 
the 6th of October, 1892, McCracken entered into an agreement 
w'ith the interveners Nichols, Watkins & Co., to construct, in 
a substantial and workmanlike manner, to the satisfaction and ac? 
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ceptance of the engineer in charge of the same, ail the grading, 
clearing, grubbing, masonry in culTerts and bridges, trestlework, pile- 
driving, riprap, on the extension from Howard of the said defend- 
ant's railway. In said contract the spécifications and priée of the 
work are given, and among other provisions are thèse: 

"(20) * » * During the progress of the work, and untll Jt Is completed, 
there shall be monthly estimâtes, made by the engineer in charge, of the 
quantity, character, and value of the work donc during the preceding month, 
or since the last monthly estimate, 90% of which value shall be pald the 
parties of the first part on or about the 20th day of each month, In this man- 
ner, — that is, pald under such régulations as may be agreed upon be+ween 
the parties, and at such place as the party of the second part may appoint; 
and when the said work Is completed, and so accepted by the engineer in 
charge, there shall be a final estimate made by the engineer of the quantity, 
character, and value of said work, agreeably to the terms of this agreement, 
when the balance appearing to be due to the said parties of the first part 
shall be paid to them, upon their giving a release, under seal, to the party 
of the second part, from ail claims or demands whatsoever growing in any 
manner eut of this agreement. (21) The monthly estimâtes of the engineer 
shall be subject to correction by him in any subséquent monthly or final 
estimate. The monthly estimate being merely made out as a basis of pay- 
ment on account, it will necessarily be only approxlmately correct as to 
quantity and value; pains being taken, however, to make them as accurate 
as possible. (22) The contracter shall render an account monthly, through 
the proper superintending engineer, of any extra Work which he may hâve 
heen authorized to do; and, to prevent disputes hereafter, it is hereby un- 
■derstood that no bills for extra work will be allowed unless authorized and 
ordered in writing by the engineer in charge, and the bill for said work 
presented at the end of the month In which the work was done, and ap- 
proved by said engineer." "(28) The word 'engineer,' wherever used in this 
agreement, shall be understood to mean the chief engineer. Now, therefore, 
in considération of thèse premises, this agreement further wltnesseth that 
the said H. M. McCracken hereby agrées with Nichols, Watkins, & Oo., 
of the flrst part, that he, the said H. M. McCracken, shall and will, for doing 
and performing the work af oresaid well and truly, pay, or cause to be paid, to 
the said Nichols, Watkins & Co., of the flrst part, their survivlng partners, 
executors, or administrators, the following priées, viz. [Then follows a list 
of the priées for the différent work, and following this, as follows:] The 
above payments shall be made in the following manner; that is to say: 
XThen follows the language already first quoted herein.]" 

The interveners allège that under this contract, and according to 
the schedule of priées therein, they hâve done work to the amount 
of 188,597.61, and also extra work amounting to $9,551.19, making 
a total of 198,148.80, and that there has been paid on account of 
extra work, $843.88, and on account of work specifleally described 
in the contract, $47,355.86, leaving a balance due of $49,949.16. 
They do not allège that this amount is due according to the final 
«stimate made by the chief engineer, but allège: 

"That the chief engineer mentioned in said contract has made a final es- 
timate of the work specifleally included in the contract, and also given the 
vouchers for the extra work, and that through the failure of said engineer 
to properly measure said work included in the contract, and properly clas- 
slfy the same according to the terms and true intent thereof, the said final 
estimate and vouchers for said extra work are not as large as the true 
amount due to your interveners according to the terms of said contract; 
but, through a mistake of said engineer, he has, both in measurement and 
classification, made such amount to be much less than that which it cor- 
A'ectly is, on proper measurement and classification." 
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The intervenere claim a lien for this balance on the property of 
the railway under the act of Kentucky approved March 27, 1888. They 
allège that said railway company on the Ist of February, 1887, ex- 
ecuted a deed of trust to the Central Trust Company, on its road 
which should be located and constructed from Louisville to Hender- 
son, but provided that no extension of said road beyond the termini 
mentioned, to wit, Louisville and Henderson, or any branches which 
might be thereafter constructed, or any property or franchises per- 
taining exclusively to said extension of branches, should be deemed 
to be included in said conveyance, but same was expressly excepted 
therefrom, and that on the 24th of May, 1889, said railway company 
made, executed, and delivered a writing whereby they couTeyed a 
branch Une at Green Eiver to trustées for same purpose, which 
branch was abôut a mile in length, and on the 23d of August, 1892, 
executed to said trust company another deed of trust, in which it 
conveyed and mortgaged, ail and singular, the main line of railway 
and branches of said railway, as then constructed or to be con- 
structedj from Louisville to Henderson, or its eastern terminus; also, 
said railway company's line of road purchased from the Louisville, 
Hardinsburg & Western Railway Company, from Irvington, in Breck- 
inridge county, Ky., and Fordsville, in Ohio county, Ky., and its 
branches, as now constructed, to Hardinsburg and Falls of Rough. 
It is alleged that under an arrangement between the railway company 
and the Central Trust Company, trustée in the deed of February 1, 
1887, there were reserved 370 of the bonds secured by said deed of 
trust; that none of said bonds were issued until long after the year 
1891, and ail were unissued at the time said contract was entered 
into between said défendant railway company and said McOracken ; 
that "whatever may be the right of any holder of bonds issued prior 
to the passage of the mechanic's lien law, under which the interven- 
ers are claiming, the interveners say that in no event could the hold- 
ers of thèse 370 bonds, or any of them, claim priority to thèse in- 
terveners, but are subject thereto." 

This intervening pétition is demurred to by the trust company, 
and several grounds presented, but the only ones which hâve been 
argued by counsel are those which raise the question of the flnality 
of the chief engineer's estimâtes, and the priority of the lien of in- 
terveners to the holders of the 370 bonds. It is insisted for the 
trust company that, by the terms of the contract between McCracken 
and the interveners, the final estimate is conclusive between the 
parties, and that no other or différent amount can be recovered. 
We think it is true, under the authorities, that where the parties 
contract for the conclusiveness of the estimate of a chief engineer, 
or other person, under a contract, both parties are bound, unless 
there is fraud or such a mistake in the estimate as would show a 
want of good faith in the party making the estimate. See Kihlberg 
V. U. S., 97 U. S. 398; Sweeney v. U. S., 109 U. S. 618, 3 Sup. Ct. 
344; Railroad Co. v. March, 114 U, S. 549, 5 Sup. Ct. 1035; Railroad 
Co. V. Price, 138 U. S. 185, 11 Sup. Ct. 290. It must be conceded in 
this case, however, that there is no express agreement to make the 
chief engineer's final estimate conclusive. It is, however, insisted 
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that the conclusiveness of his estimate is necessarily implied from 
the terms of the contract. The provisions of the contract are : 

"When the work is completed and aecepted, there shall be a final esti- 
mate made by the engineer, of the quantity, character, and value of the 
work, agreeably to the ternjs of thls contract; and the balance, after de- 
ducting the several monthly payments, and upon the contractor's glving a 
release to the parties of the second part for ail claims and demands what- 
soever, wlU be paid in fuU." 

I do Qot see that this is an agreement that this estimate of the 
engineer is to be conclusive. The court should not imply such an 
agreement, but should require clear and express language, because it 
is contracting away the right of the party to appeal to the courts 
of justice in case of a controversy. It was at one time seriously 
contended that the conclusiveness of a contract making a party the 
arbitrator, in instances like this, was against public policy, and 
would not be permitted; but now, as it seems from the foregoing 
cases, it is settled that such a contract can be made between the 
parties, and will be enforced. In the case of Eaiiroad Oo. v. Wilcox, 
48 Pa. St. 161, the contract was: 

"It is mutually agreed and understood that the chîef engineer of said 
railroad eompany shall estimate the work done by Wilcox on said sections, 
and under said contract, up to the first day of March, 1859; and, when said 
estimate to be made by the terms of the contract shall be reported, the 
balance due to said Wilcox, if any, after proper adjustment of his accounts 
with said eompany, shall be paid to him as provided for In said contract." 

It was insisted in that case that the estimate of the engineer was 
final, and conclusive upon the parties, but the court held otherwise. 
Thompson, S., said: 

"The flrst and second assignments of error présent the same question, and 
that is whether the estimâtes of the chief engineer are to be considered 
conclusive, preeluding ail other testimony on the same subject-matter, un- 
less fraud or bad faith be shown on his part. The case of Navigation Co. 
V. Fenlon, 4 Watts & S. 205, and succeeding cases, among which are 
* * *, In which the estimâtes and décisions of the company's engineers, 
in case of disputes between the contractors and the eompany, were held to 
be conclusive, ail rest on a positive stipulation in the contract to that efCect; 
and even the valldity of the express stipulation was hotly contested in the 
flrst-mentioned case [Navigation Co. v. Fenlon], because it was urged that 
it was a provision by which the eompany was enabled to choose its own 
judge, and one that was directly Interested, to sustain their quarrel. To 
this it was answered that such an objection was waived by the stipulation, 
and that it was even compétent for a contractor to agrée to the arbitrament 
of an Interested party, if he chose, and when, with full knowledge, he did 
Bo, he must abide the resuit. The subséquent cases were ail ruled by the dé- 
cision in this case. In this contract, however, this stipulation for flnality 
is wanting, and thls makes a most material différence. It provides for 
monthly estimâtes, and in the end for a final estimate, by the engineer, 
without any déclaration as to conclusiveness. His estimâtes and acts, there- 
fore, hâve no quality of an adjudication. It must dépend for flnality upon 
its inhérent accuracy, and, to test whether it be accurate or not, it is liable 
to be met by any compétent proof which may disclose its errors and mis- 
takes, If there be any." 

See, also, Sherman v. Mayor, etc., 1 N. Y, 321; Sloan v. Hayden, 
110 Mass. 141; Eoberts v. Improvement Com'rs, L. R. 5 0. P. 310; 19 
Am. & Eng. Enc. Law, 875. 
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The caseof Kihlberg v. U. S., 97 "U. S. 400, may seem to be a case 
which does not recognize the distinction herein taken between an 
express agreement and an implied agreement to make estimâtes 
conclusive, or to make the judgment of a tbird party conclusive. 
In that case tlie provision of the contract was: 

"The transportation to be pald, in ail cases, according to the distance from 
the place of departure to that of dellvery; the distance to be ascertained and 
flxed by the chief quartermaster for the district of New Mexico, and in no 
case to exceed the distance by the usual and ordlnary route." 

And the court held that the distance flxed under this agreement 
by the chief quartermaster was conclusive, even though the distance 
thus flxed was less than an air line. It will be observed the lan- 
guage is, "the distance to be ascertained and flxed by the chief 
quartermaster." The court say: 

"The terms by whlch the power was conferred and the duty Imposed are 
clear and précise, leavlng no room for doubt as to the intention of the con- 
tracting parties. They seem to be susceptible of no other interprétation 
than that thé action of the chief quartermaster, In the matter of distances, 
was intended to be conclusive. There is neither allégation nor proof of 
fraud or bad faith upon his part." 

This quotation, and other lauguage in the opinion, shows that the 
court construed the contract as being an express agreement as to 
the conclusiveness of the flnding of the chief quartermaster, and also 
that the court had in mind the fact that it was a contract between 
the contractor, Kihlberg, and the United States goveniment. 

The other cases in the suprême court are ail cases where the lan- 
guage of the contract is express as to the conclusiveness of the 
judgment of the parties. No question arises hère as to whether or 
not the flnal estimate was a condition précèdent to the contract 
price becoming due, because it is alleged there was a final estimate. 
The only question is as to the conclusiveness of such estimate. 

The statute giving liens for the construction of railroads, etc., 
approved March 27, 1888, déclares that "said lien shall be prier and 
superior to ail other liens theretofore or thereafter created thereon." 
It is conceded that, as to the bonds issued before the passage of 
this act, it could hâve no effect; but it is insisted that, as to the 370 
bonds not issued until after the passage of this law, to that extent 
it was a création of a lien upon this railroad after the act became 
a law, and therefore comes within its provisions. The mortgage un- 
der which thèse bonds were issued was given as a substitute for a 
mortgage which was originally dated Februai*y 1, 1887, and was 
itself dated back to February 1, 1887, but executed and delivered 
in the f ail of 1887, — some months before the passage of the law of 
1888; and it may be assumed that ail of the bonds mentioned (the 
12,800,000 of bonds) were regularly signed by the railroad authorities, 
and certifled by the trustée therein named, before the passage of the act. 
This mortgage secured equally ail of the bonds issued thereunder, and 
so far as creating a lien is concerned, upon the record, it was complet- 
ed, as to ail of the bonds, prier to the passage of the act of 1888. The 
question then arises whether the création of this lien, as to the 
370 bonds, was before or after the passage of the act of 1888, and 
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withiu its meaning, It has bçen held that the législature could con- 
stitutionE^lly make this enactment, both as to mortgage liens there- 
after and those theretofore created, if the liens were created after the 
passage of the act, upon the idea that ail the mortgages and liens 
created by contract had in them, by force of the statute, the pro- 
visions of this act; it was, therefore, not impairing the obligations 
of contracta made after the passage of the act, and, as the limit of 
the lien was the contract price for the construction upon the land 
upon which the mortgage lien had theretofore been created, it was 
not taking property from a party, without his consent, by législa- 
tive authority. See Central Trust Co. v. Richmond, N. I. & B. Ey. 
Co.,1 68 Fed. 90. In Donahy v. Glapp, 12 Cush. 440, Chief Justice 
Shaw, in considering a claim of a subcontractor under the statute 
passed after the exécution of the contract between the owner and the 
original contracter, said "that when the statute is in force, and a 
party does a légal act, lîke that of making a contract, the existing 
law gives force and effect to that act. He assents to, and binds 
himself and his property to ail the légal conséquences of, such act." 
But the court held that, as the statute giving the subcontractor a 
lien was not in existence when the owner contracted with the 
original contractor, the owner was not bound by the subséquent stat- 
ute conferring liens on subcontractors. We are of the opinion, there- 
fore, that when the lien was created of record, and when the bonds 
wére executed and certified by the trustée, that part of the contract, 
at least, must hâve been without regard to the subséquent législa- 
tion of March, 1888, and that the mère delivery after March, 1888, 
did not of itself create, within the meaning of that act, a lien which 
could be affiected by the enactment. The lien and the bonds, when 
delivered, took effect as of February 1, 1887. In the absence of any 
contract to the contrary, ail of thèse bonds were equal in security, 
without regard to the time when they were issued. They were cou- 
pon bonds, bearing a close analogy to bank notes, and should be 
regarded as creating the lien, therefore, as of the date of the exécu- 
tion and delivery of the mortgage. We do not find this question 
distinctly presented and decided in any of the cases referred to, nor 
in any that we hâve been able to find; but the clear weight of au- 
thority is that, as between flrst and second mortgages or mechanics' 
liens, a mortgage to secure future advances — secured in the flrst 
mortgage — is superior either to the second mortgage or the subsé- 
quent mechanic's lien. This, it is true, is not absolutely in point 
with the case at bar, when there is an obligation to make the ad- 
vances, because, in the instances named, as to advances to be there- 
after made, the mortgagee had corne under contractual obligations 
to make them; but I think there are some cases where the flrst 
mortgage has been sustained, as superior to the second mortgage, 
where the terms of the flrst mortgage are to secure advances or 
securityship which the flrst mortgagee may thereafter make, to the 
extent named in the mortgage, even though the mortgagee is not 
under contractual obligations either to make the advances, or to go 

1 15 O. 0. A. 27a 
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the security. In this case the lien is of record, to the litnit named, 
and includes the 370 bonds. The courts hâve sustained its priority, 
as giving constructive notice to subséquent mortgagees or lien hold- 
ers. In the case of Claflin v. Railroad Co., 8 Fed. 118, Ohief Jus- 
tice Waite sustained such a ârst mortgage, as against second mort- 
gagees, and drew a distinction between railroad coupon bonds and 
the ordinary mortgage between mân and man, saying: 

"Eailroad bonds are a klnd of public funds. Tliéy are put on the market 
and dealt In as such. They are treated as eurrent until past due, or ac- 
tually retlréd. The mortgages provide for the security of the partlcular 
bonds they describe, and the company puts the bonds out from time to time, 
as occasion requlres. When a dealer flnds such bonds, not yet due, in the 
hands of the company, with the proper certificate of the mortgagee trustée 
upon them, It bas, I thinlî, always been Uùderstood in the commercial world 
that he mlght buy In good faith, with safety. The security bas been con- 
sidered a contlnulng one, and the bonds negotiable by the company, so as 
to carry the mortgage security, until they hâve become commercially dis- 
honored, or something else bas been done to deprive the company of its 
power of putting them out. In my opinion, the subséquent mortgage Is not 
sulBcient for this purpose, unless, it, in terms, limits the lien of the prior 
mortgage to bonds actually out, and provides against reissue." 

In Central Trust Co. v. Continental Iron Works, 51 N. J. Eq. 605, 
28 Atl. 595, it is held: 

"Mortgages for future advances operate from the time of recordlng, al- 
though the advances are not madè until a subséquent date, and they hâve 
priority for ail advances made before actual notice of subséquent incum- 
brances. When, between the time of the exécution and recording of a mort- 
gage and the issue of the mortgage bonds thereon, a meehanic's lien at- 
taches to the mortgaged promises, the holders of such mortgage bonds, 
without actual notice of the meehanic's lien, bave a lien on the mortgaged 
promises, relating back to the time the mortgage was recorded, prior and 
superior to that of the meehanic's lien." 

In Reed's Appeal, 122 Pa. St. 565, 16 Atl. 100, where the liens of 
mortgages for advances are held superior, the distinction is drawn 
between mortgages to secure bonds put upon the market, and dealt 
in in commercial circles, and the ordinary mortgage between one 
man and another. The court below say: 

"Where a mortgage is given to cover future advances by one man to an- 
other, it is not a matter of much inconvenience for the mortgagee to ascer- 
tain, from time to time, as he is called on for advances, whether there be 
intervening liens. * * * But a difCerent case is presented where a pub- 
lic improvement is undertaken, requiring the expenditure of large sums of 
money, and the floating of a debt of great magnitude. The debt is nec- 
essarily divlded into small parts, and carrled into difCerent and distant mar- 
kets. It would be out of the question to ascertain the state of the record, 
or of the company's afCairs, each time a bond was about to be sold. If 
this were made the duty of purchasers, it would prevent the sale of such 
securities altogether, or at least confine their purchase to such large eOn- 
cerns as could buy in bulk after due and careful Inquiry. Even then the 
facts would be open to doubt at every subséquent sale. Thus, their value 
would be entlrely reduced." 

See, also, to the same effect, Nelson v. Railroad Co., 8 Am. Ry. 
Rep. 82, 88. 

The question, however, now under considération is différent from 
that which would arise if the mortgage had been executed and de- 
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livered, and the statute had only given a statutory lien superior to 
ail other liens thereafter created, and the question of priority had 
arisen as to some bonds issued af ter the création of the lien under the 
statute, but which were secured by a mortgage to a trustée, executed 
and delivered before the création of such statutory lien. In such a 
case the distinction which the cases heretofore cited draw between 
a mortgage to a trustée to secure coupon bonds to be thereafter 
issued, and the ordinary mortgage between mortgagor and mortgagee 
for advances that might thereafter be made, would be material. In 
this case the language of the statute of 1888, that the mechanic's 
lien therein given "shall be prior and superior tô ail other liens there- 
tofore or thereafter created," has référence to the time of the création 
of the mechanic's lien, and, of course, cannot include liens created 
before the passage of the act. The liens, therefore, which they are 
made prior and superior to must be liens which are created after its 
passage; and it is for the interveners to show that the lien claimed 
was after the passage of the act, else it cannot be affected by its pro- 
visions. Hère an indispensable part of the création of the mortgage 
lien was confessedly before the passage of the act, and therefore that 
lien is not within its provisions. 

The opinion of Judge Hughes in Newgass v. Railroad Co., reported 
in 56 Fed. 676, seems to take a contrary view from that herein ar- 
rived at, but that case does not clearly show that this question was 
material, and it is évident that the question now under considération 
was not presented and argued. Hère it is incumbent upon the inter- 
veners to show affirmatively that the lien of the mortgage was cre- 
ated since the passage of the act of March 27, 1888. This, we think, 
the interveners hâve not done. For that reason, and for the f urther 
reason based upon the distinction between a trust deed to secure cou- 
pon bonds, and an ordinary mortgage, as between mortgagor and 
mortgagee, we think the demurrer must be sustained as to this alléga- 
tion of the intervening pétition, and it is overruled as to the other 
point herein decided. As to the other grounds of demurrer which 
hâve not been argued, the demurrer will be overruled pro forma. 
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(Circuit Court, D. Washington, W. D. October 30, 1895.) 

3. Public Lands— Bona Fide Pukchaser. 

The rights of a bona fide purchaser from one who has entered tlmber 
lands under the act of congress of June 3, 1878, which provides that, for 
a false statement by the entryman, any grant which he may hâve made 
shall be vold, except In the hands of a bona fide purchaser, are not af- 
fected by a subséquent cancellation of the entry for false représentations, 
although at the time of his purchase no patent for the land had been is- 
sued. 

2. Same. 

Plaintiff purehased and paid a fuU prlce in cash for land entered under 
the act of June 3, 1878, by one M., but for which no patent had been is- 
sued. At the time of the purchase, plaintifC's vendor was in undisputed 
possession, holding under warranty deeds from M. The records of the 
v.70F.no.3— 19 
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land office showed à regular entry by M. and payment to the United 
States. A eertificate of entry had been Issued to M., and plaintlffi had no 
notice pf any defects in hls tltle. Held, that plalntlft was a bona flde pur- 
chaser. 

S. Same— Immaterial Misstatbment in Application. 

The fact that one who is actually qualifled to make an entry of timber 
land under the act of June 3, 1878, by having declared hls intention to 
become a citizen of the United States, erroneously Btates, in bis applica- 
tion to purchase such land, that he is a citizen, no statement on the sub- 
jeet being required, is immaterial, and does not invalidate his entry. 

4. Samb — Bntby for Benefit of Sïrangbr — Qood Faith. 

It was alleged that M., in entering timber land under the act of June 
3, 1878, acted, not for himself, but as the instrument of one R. It ap- 
peared that M. was an employé of E., and iirst heard of the land from 
him; that, before entering it, he coiisulted R., and secured from him a 
promise of the money to make the entry, R. ag'reeing to take as security 
a conveyance of a one-half interest in the land; that R. advanced the 
money, and after the entry M. executed a contract to eonvey a one-half 
interest in the land to R., as security for the advancie and for other money 
due, în ail $475; that R. then began to eut timber on the land, and after- 
wards boilght M.'s remaining half for $1,000. M. and R. both testifled 
that there was no contract, before the entry, that M. should give R. a 
half of the land when his title was perf ected, but that R., having called 
on M. to repay his advance, and M. being unable to do so, R. bought the 
wbole, and sold it at the first opportunity. Held, that the charge that M. 
had entered the land as the instrument of R. was not made ont. 

5. Samb — ' Çancellation dp Entry — Riqhts of Bona Fide Pdkchasbb. 

Lewis V. Shaw, 57 Fed. 516, reafflnned. 

Bill by Charles Lewis, alleging équitable ownership of 128 acres 
of land, situated in Pierce county, state of Washington, for a decree 
establishing his title to said land, and to hâve the défendant John C. 
Shaw, to whom a patent has been issued by the United States, de- 
clared a trustée of said title. The land in question was entered by 
one Charles C. Miller on March 16, 1883, as timber land, under the 
act of congress of June 3, 1878. On final hearing. Decree for com- 
plainant. 

John Paul Judson, for complainant. 

D. J. Crowley and Fremont Campbell, for défendants. 

HANFOED, District Judge. For a statement of this case, I refer 
to the opinion of the court on demurrer to the Mil of complaint now 
on file (57 Fed. 516-519), and I now reafflrm that décision as to the 
points then considered. 

Since the décision of the court upon said demurrer, the défendants 
hâve answered, denying the equity of the bill, the testimony has 
been taken and reported to the court by a master, and the case has 
been argued and submitted on final hearing. The évidence shows 
clearly that the complainant is entitled to ail the rights of a bona fide 
purchaser of the land. In the case of U. S. v. California & O. Land 
Oo., 148 U. S. 42, 13 Sup. Ct. 458, Mr. Justice Brewer, in the opinion 
of the court, quotes with approval from section 745, 2 Pom. Eq. Jur., 
wherein the author states that "the essential éléments which consti- 
tute a bona flde purchaser are, therefore, three: A valuable con- 
sidération, the absence of notice, and présence of good faith." Judged 
by that rule, the complainant stands upon firm ground. He actually 
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paid |9,000 in money for the land in question. At the time his bar- 
gain was made, Lis vendor lield undisputed possession, claiming to be 
the true owner. Thie records in tlie land oiSce at tliat time showed 
a regular entry. Payment had been made to the United States for 
the land by Miller, and a certiflcate of entry had been issued to him, 
whereby he became the apparent owner. The complainant had no 
notice whatever of any defect in the title. His vendor held under a 
warranty deed from Miller, and the évidence fails to show any cir- 
cumstances which would cause a prudent man to doubt the validity 
of the title. The défendants insist that one who buys from an 
entryman of public land, before the légal title has passed from the 
government, cannot, by reason of being a bona flde purchaser, acquire 
any better right than that of his vendor; and in a number of cases, 
it has been so decided by the courts. The law, however, under 
which Miller purchased the land in question contains an express 
provision that, if the entryman makes any false statements in his ap- 
plication to purchase, he shall be subject to the pains and penalties 
of perjury, and shall forfeit the moncy which he may hâve paid 
for the land, and ail right and title to the same, and that any grant 
or conveyance which he may hâve made, except in the hands of bona 
fide purchasers, shall be void. This law déclares a forfeiture, pre- 
scribes the conditions, and fixes the limitations. The language im- 
plies that, not only shall the entryman who has committed perjury 
in his application forfeit ail his rights to the land, but his grantee 
or vendee, iï not a bona flde purchaser, shall also forfeit ail his rights 
to and interest in the land. Hère the limit is found. The implica- 
tion is equally strong that the forfeiture does not extend to include 
rights or interests acquired in the land by a bona flde purchaser. 
Congress, in framing this law, seems to hâve recognized the injustice 
of permitting, after an entry has been made, and af ter the land 
department has taken proof of compliance with the law, accepted pay- 
ment, and delayed for years to discover any ground for invalidating 
the entry, and after the lands hâve bécome enhanced in value, and 
sold for full value to an honest investor, the initiation of a contest 
to defeat his title upon new évidence. Such proceedings offer a 
temptation and premium to dishonest land jumpers to rob honest 
people, by giving false information to agents of the land department, 
who are, in most cases, willing to be gulled by taies of fraud in land 
entries. The idea that a purchaser of unpatented land cannot, under 
any circumstances, be a bona Me purchaser, has been exploded by 
the décision of the suprême court in the case of U. S. v. California 
& O. Land Co., above referred to. In that case, congress made a 
grant of land to the state of Oregon, to aid in the construction of a 
wagon road. The granting act contained a proviso that the land 
should be exclusively applied in the construction of said road, and 
should be disposed. of only as the work progressed, and f urther pro- 
vided that, upon certificates of completion of 10-mile sections of 
road, by the governor of Oregon, flled with the secretary of the 
interior, limited quantifies of the granted land might be sold. Even 
if the act can be regarded as a grant, and effective to pass the title 
without the issuance of patents, still it was a grant upon conditions 
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précèdent Tbe Jus di^ponendi did not become vested in the grantee 
until the goyernor certifled to the secretary of the interior, as the act 
required. Therefore, the complète légal title could not, by the terms 
of the act, and did not, pass prior to the time of filing the governor'a 
certilicates. Before actual construction of the road had been com- 
menced, the législature of the state of Oregon, as far as it had 
power to do so, conveyed the whole grant to a private corporation, 
and sajd corporation pretended to construct the road, and obtained 
certiflcates from the governor that the same had been completed. 
About 10 years subséquent to the original grant, congress passed a 
law providing "that in ail cases when the road in aid of construction, 
of which said lands were granted are shown by the certiâcate of the 
governor of the state of Oregon, as in said acts provided, to hâve 
been cpnstructed and completed, patents for said land shall issue in 
due form to the state of Oregon, as fast as the same shall, under said 
grants, be selected and certifled, unless the state of Oregon shall 
by public act hâve transferred its interest in said lands to any cor- 
. poration or corporations, in which case the patents shall issue from 
the gênerai land oflce to such corporation or corporations upon their 
payment of the necessary expenses thereof: provided, that this 
shall not be construed to revive any land grant already expired, nor 
to create any new rights of any kind except to provide for issuing pat- 
ents for lands to which the state is already entitled." 18 Stat. SO. 
ïhe title to this land never became vested in the state of Oregon, 
for the reason that, without having performed the conditions pré- 
cèdent, or acquired the jus disponendi, the state, by a public act, 
made a transf er of ail its right, title, and interest as grantee, and con- 
gress by the supplemental act provided that the title should be con- 
veyed from the government direct to the grantee of the state, by pat- 
ents to be issued after compliance with prescribed conditions. The 
légal title, therefore, remained in the government until patents should 
issue. The wagon-road company, after having obtained patents for 
only part of the land, sold ail of it. The purchasers organized the 
Oregon & Oalifornia Land Company, the défendant in the case 
referred to, and by deeds conveyed their title to said company. The 
suit was brought against said company in equity, to hâve the land 
grant declared forfeited for the reason that the wagon road has never 
been constructed, and the certiflcates from the governor to the secre- 
tary of the interior that the road had been constructed were obtained 
by fraud. The défendant admitted that the governor's certiflcates 
were obtained by fraud, and for its défense relied upon a plea that 
its promoters purchased the land in good faith, and paid the full 
value thereof, without notice of any fraud, or knowledge of any facts 
whereby the claim of ownership in their grantor might be impeached. 
Although by the plea it appears that, as to a considérable part of the 
land, to wit, over 300,000 acres, the defendant's pi^omoters purchased 
only an apparently équitable title from a corporation which in fact " 
had no équitable right whatever, the suprême court, in a suit by the 
government, which still retained the légal title, held the plea to be 
sufflcient, and a complète défense, and upon évidence going no fur- 
ther than to sustain the allégations of the plea, rendered a decree 
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■which, in fact, established the defendant's claim to a perfect title 
to ail of the land. By comparison, thfe plea in the case referred to 
is not stronger, in justice and morals, than the case made bj the 
complaint, and the proofs now before me. 

The grounds of défense are as f oUows : 

First. Miller's entry bas been canceled by order of the secretary 
of the interior, and the décision of the secretary is based upon facts 
which he has found from considération of the évidence taken by the 
register and receiver of the local land ofBce, and the findings of the 
secretary are conclusive upon the courts. This proposition has been 
passed upon, and my opinion is expressed in the opinion heretofore 
rendered upon the demurrer. It is only necessary to add that the 
testimony fully establishes the plaintifE's allégation that the proceed- 
ings to cancel Miller's entry were taken without notice to him. There- 
fore, he is not bound by the décision of the land department 

Second. At the time of making his entry, Miller was not a citizen 
of the United States. The évidence, however, shows that, several 
years prior to fliing his application to purchaae the land, he had 
made his déclaration of intention to become a citizen of the United 
States. The law under which he purchased the land provides that 
timber land may be sold to citizens of the United States, or personn 
who Jiave declared their intention to become such, and the law does 
not require a purchaser of land under said act to state in his appli- 
cation that he is a citizen of the United States. Mr. Miller was 
qualifled to become a purchaser of timber land under said law, and 
the inaccuracy of his statement in his application to purchase the 
land, to the effect that he was then a naturalized citizen of the United 
States, is immaterial. No fraud was committed upon the goveni- 
ment thereby, and I hold that his entry is not invalid on that account . 

Third. An issue was raised as to the character of the land. The 
défendants deny that, at the time of Miller's entry, it was unât for 
cultivation, or chiefly valuable for its timber, so as to be subject to 
sale under said law. The register and receiver of the land ot&ce, 
upon the évidence before them, found in Mr. Miller's favor on this 
point, and their superiors in the land department were not able, on 
this ground, to reverse their décision. While the évidence is con- 
flicting, it ail tends to prove that the land is not very good for agri- 
culture, and that the timber thereon is not the best quality of mer- 
chantable timber, and not as abundant as the timber in other parts 
of Western Washington. It is shown that, after the entry had been 
made, and before the land had been sold to the plaintifif, a considér- 
able sum had been realized by Miller's vendee, Ryan, on timber taken 
from this land and sold for lumber, and there remains upon the land 
a considérable quantity of timber which is being eut for cord wood. 
The défendant Shaw, who took the land under the pre-emption law, 
and was thereafter required to make proof of bis résidence on and 
cultivation of the land, did cultivate a very small pièce for one season 
only. Its value for agricultural purposes is not sufBcient to induce 
him to continue to work it himself, nor tempt others to rent it. After 
carefully weighing ail the évidence, I hâve reached the conclusion 
that the décision of the register and receiver, as to the nature and 
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quality of the land, was right, and in accordance with a fait pré- 
pondérance of the évidence. * 

Pourth. It is claimed that Miller did not purchase the land in good 
faith, for his own use, but acted merely as the instrument of Ryan, 
and that it was agreed between them that the title which Miller 
should acquire, should inure to the beneflt of Ryan. It was on this 
ground that the secretary of the interior canceled the entry. The 
facts relied upon to sustain the secretary's conclusion are that Miller 
was an employé of Ryan, and obtained his flrst information with 
référence to the land, from Ryan; that, before deciding to enter it 
as timber land, he consulted with Ryan, and obtained from him a 
promise to advance the amount of money necessary to make the entry, 
and that Ryan agreed to take, as security for the amount ôf the pur- 
chase price which he should advance, a conveyance of a one-half in- 
terest in the land; that Ryan did advance money to Miller at the 
time his final proof was made; that, a few days afterwards, Miller 
executed a contract to convey a one-half interest in the land, as se- 
curity for the money advanced, and an additional sum which Miller 
owed on account of other dealings, in ail amounting to about $475. 
Ryan then commenced cutting timber on the land, and actually re- 
moved most of the merchantable timber, and he subsequently pur- 
chased Miller's remaining one-half interest for the price of |1,000. 
Thèse facts only gave rise to an inference that Miller had contracted, 
before entering the land, to give Ryan an undivided one-half thereof, 
af ter his title should be perf ected, which inference, in my opinion, is 
overcome by the positive and direct testimony of both Ryan and 
Miller, that no such contract was made. They hâve both testified 
that, Ryan being in need of money, called upon Miller to repay him 
the amount secured by the contract for a one-half interest in the land, 
•and that, Miller being unable to make the payment, Ryan took steps 
to put the land on the market, and flnding that it had enhanced in 
value, he purchased Miller's entire interest, and resold it at the flrst 
opportunity. The facts are not necessarily inconsistent with an hon- 
est entry by Miller, and certainly not sufficient to compel an inference 
of fraud sufficiently strong to overcome the only positive testimony 
bearing upon this vital point. To justify a forfeiture, proof of the 
facts constituting fraud or perjury must be clear and convincing. 
Mère inferences are not suflficient. U. S. v. Budd, 43 Fed. G30; Id., 
144 U. S. 154, 12 Sup. Ct. 575. 

Decree for the complainant in accordance with the prayer of his 
bill. 



COLOEADO CENT. CONSOL. MIN. CO. v. TURCK. 

(Circuit Court of Appeals, Eighth Circuit. Oetober 14, 1895.) 

No. 612. 

1. Evidence— Immatbhial Errok. 

One T. brought an action against tlie 0. Mining Ce. to recover for 
ore extracted by It from a vein wtiich had been recovered by T. from the 
C. Ce, in an action of ejectment, the apex of such vein being witbln T.'s 
surface location, though It extended under the C. Co.'s location. Upon 
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the trial, the C. Co.'s superintendent, whlle testifying, was asked ques- 
tions calling for liis knowledge of the amount of development necessary 
to sliow wliere the apex of the veln was, and his belief as to the right 
o£ the C. Co. to worli such vein. The patents of the C. Co. for its location 
were also offered, as was évidence to show that the ore talsen by it was 
from the part of the vein within the limits of the C. Co.'s location. Held, 
that the exclusion of ail such évidence, even If it was admissible to es- 
tablish the 0. Co.'s good faith, was not a material error; the facts ad- 
missible for such purpose havlng been elther conceded or substantially 
proven durlng the trial, and other undisputed facts having afforded a bet- 
ter means of judging of the C. Co.'s good faith than the évidence offered; 
and it also appearlng, from the amount of the verdict in T.'s favor, taken 
in connection with the évidence of the value of the ore exti-acted, that 
the jury must hâve found that the C. Go. aeted in good faith, and charged 
it only with the net profits on the ore extracted. 

3. Mining Claims— Spou Veins. 

The vein recovered by T., having its apex within his location, dipped to 
the north, and extended under the C. Co.'s location, which lay north of 
T.'s. It appeared that there were certain ore bodies lying soutb of the 
vein and under it, with référence to vertical direction, and that ore had 
been taken by the C. Co. from such ore bodies, The court instructed the 
jury that thèse ore bodies, since they could upon no theory hâve a sep- 
arate existence, extendlng through T.'s vein, and giving them an outcrop 
on the C. Co.'s location, should be regarded as having some connection 
with and belonglng to T.'s vein, which must entitle him to whatever was 
in them. Beld no error. 

8. Same— Unlawful Extraction of Ore— Mbasuhe oi' Damages. 

The proper measure of damages in an action for unlawfully taking ore 
from plaintiff's vein, when the défendant was not a willful trespasser, is 
the value of the ore taken, less the eost and expense of breaking it and 
bringing it to the mouth of the mine; and where the ore has been taken 
out by a lessee of the défendant, who received a royalty thereon, such 
royalty may be taken as his net profit. 

In Error to the Circuit Court of the United States for the District 
of Colorado. i 

E. S. Morrison (Charles J. Hughes, Jr., on tlie brief), for plaintiiï 
in error. 

Willard Teller and H. M. Teller (H. M. Orahood and E. B. Morgan, 
on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. This suit was brought by John Turck, 
the défendant in error, against the Colorado Central Consolidated 
Mining Company, the plaintiiï in error, to recover damages for wrong- 
fully extracting silver-bearing ore from a certain Iode or vein which 
belonged at the time to the plaintiflf, John Turck. The plaintiff's 
title to the Iode in controversy was established by a suit in ejectment 
between the sa me parties, which was brought to this court for review, 
and was decided at the May term, A. D. 1892. Mining Co. v. Turck, 
4 U. S. App. 290, 2 C. C. A. 67, and 50 Fed. 888; Id., 12 U. S. App. 
85, 4 C. C. A. 313, and 54 Fed. 262. By référence to the décision 
in that case, it will be observed that the parties to the suit at bar 
were the owners of adjoining mining claims; the plaintiff, John 
Turck, being the owner of the Aliunde Tunnel Iode No. 2, and the 
défendant company being the owner of the Colorado Central Iode, 
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which adjoined the Aliunde claim on the nortli. In the ejectment 
sait it was contended by the plaintiff, John Turck, that a vein which 
belonged to him, because its true apex was within the side Unes of 
thé Aliunde claim, in its descent into the earth, had passed outside 
of the side lines of the Aliunde claim, extended downward vertically, 
and within the side lines of the Colorado Central location; that the 
défendant company, iinding said vein within its own side lines, had 
there taken possession of it as its own property, and was wrongfully 
and unlawfully extracting the ore therefrom, and converting the same 
to its own use. This contention on the part of the plaintiff was 
eventually sustained. After two trials before a jury in the circuit 
court of the United States for the district of Colorado, in each of 
which the plaintiff recovered a verdict, it was finally adjudged and 
determined that the plaintiff, John Turck, was entitled to hâve and 
recover possession of the Iode by him claimed, which was described 
in the judgment as foUows: 

"AU tliat part of the Aliunde Tunnel Iode No. 2 that lies outside of and 
iiorth of the side lines of said Iode claim, and within lines parallel to the end 
lines of the said Aliunde Tunnel Iode No. 2, one of which shall intersect the 
Southwest corner stake of the Colorado Central location survey No. 261, and 
the other parallel theroto, drawn through the point of Intersection between 
the north side Une of the said Aliunde Tunnel Iode No. 2 (it being at that place 
identical with the south side Une of the said Colorado Central Iode claim) and 
the southerly Une of the Subtreasury Iode mining claim, and being flve hun- 
dred and twenty (.520) f eet in length on said vein, situate in Argentine mining 
district, county of Clear Creek, and state of Colorado; and that he hâve a 
writ of possession therefor." 

Subséquent to the récovery of said judgment, which was affirmed 
by this court (Mining Co. v. Turck, supra), the présent action was 
brought to recover the value of the ore that had been wrongfully 
appropriated by the défendant company. The suit in ejectment 
was commenced in December, 1885; and after that date, and until 
some time in the year 1892, the défendant company continued to work 
the Iode within its own side lines, which was claimed by the plaintiff, 
and to reraove the ore therefrom. In the year 1888, the plaintiff 
applied to the circuit court of the United States for the district of 
Colorado for an injunction to restrain the défendant company from 
taking or removing any more ore from the Iode in controversy. On 
the hearing of that application, the circuit court denied an injunc- 
tion; but, in lieu thereof, it made an order requiring the défendant 
company to make and file monthly reports of ail ore that it might 
thereafter extract from the vein in controversy. Very much of the 
évidence offered and relied upon by the plaintiff on the trial of the 
présent case to establish the amount of his damages was contained 
in thèse reports so made and filed by the défendant company pursu- 
ant to the aforesaid order of the circuit court. 

Conflning ourselves to the alleged errors that hâve been assigned 
upon the présent record, it will be necessary, in the first instance, to 
notice some assignments which relate to the exclusion of certain évi- 
dence that was offered by the défendant company. Complaint is 
made that the circuit court erred in refusing to alïow a witness by 
the name of Ernest Le Neve Poster, who was the defendant's super- 
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intendent from and after January 1, 1890, to answer the following 
questions: 

"Q. When this ore was flrst eut, what was the amount of development 
necessary to show where Its apex was; that is, If it was foUowed up by a 
ralse from a level directly to the foot of the wash?" "Q. I want to ask this 
spécifie question: At the time the work was done by yourself, as superin- 
tendent, on the ground afterwards recovered by Mr. Turck, where did you 
believe that the apex of that vein was?" "Q. At the tlme this ore was taken 
out, what was your belief as to Its being a portion of the rein of the Colo- 
rado Central or some other veinî" "Q. How long before the date of the final 
trial was It that apex developments, to show where they were, were com- 
pleted on both sides?" "Q. Do you know whether your company was advised 
that in law they had a good défense, or what they were advised In regard to 
thelr défense to the Turck suit?" 

Complaint is also made that the court erred in excluding the pat- 
ents issued by the United States to the défendant company for the 
Colorado Central Iode and the Subtreasury Iode, and in refusing to 
permit the défendant company to show that the ore by it taken from 
the plaintifiE's Iode was ail taken from that part of the vein which lay 
within the side Unes of the Colorado Central Iode extended downward 
vertically. 

We are satisfled by an inspection of the entire record that no ma- 
terial error was committed in excluding the aforesaid testimony. It 
was testimony that was offered for the sole purpose of affecting the 
measure of damages by showing that, in appropriating the plaintiff's 
ore during a period of five or six years, the défendant company had 
acted throughout in good faith, and was therefore entitled to an al- 
lowance for ail the expenses that it had incurred in mining the ore, 
and that it was only chargeable, by way of damages, with the net 
profit that it had realized by working the plaintiff's vein. Even if 
we should concède that the facts which some of the foregoing ques- 
tions were calculated to elicit were probably admissible for the pur- 
pose of establishing the défendant company's good faith, still it is 
apparent that such facts as may hare been admissible for the purpose 
last stated were either conceded or were proven substantially during 
the progress of the trial, and that under the charge of the court they 
were doubtless considered by the jury, and given their full weight. 
For example, the CMnplaint on which the case was tried showed that 
the plaintif? only sued to recorer the value of such ore as had been 
extracted from the vein outside of his own side Unes, and which lay 
within the side lines of the Colorado Central claim. Besides, by the 
maps and diagrams which were exhibited to the jury, and by the oral 
testimony in relation thereto, the location and physical surroundings 
of both mining claims and the amount of development work that had 
been done thereon at différent periods were fully disclosed. Thèse 
maps and diagrams and the festimony of varions witnesses in rela- 
tion thereto clearly showed the places from which the ore in contre- 
versy had been taken, and the amount of work done or necessary to 
be done at différent periods to trace the vein in controversy to its 
outcrop. The maps, diagrams, and testimony also showed that the 
apexés of ail veins within the disputed territory were covered with 
many feet of wash, and that it was both difflcult and expensive for 
the défendant company to locate the apex of any vein with absolute 
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certainty, by following it to the surface. As thèse facts were eitber 
conceded or were substantially proven, it can hardly be pretended 
that the trial court committed a material errer either in refusing to 
allow the witness Foster to testify that ail the ore in controversy 
was mined underneath the surface of the Colorado Central iode, or 
in refusing to permit him to testify as to the amount of development 
worlv that was necessary to be done by the défendant company to 
establish the true apex of the vein in controversy, or in refusing to 
permit him to testify as to the exact date when the work that was 
undertaken with a view of finding the apex of the vein was complet- 
ed. The jury undoubtedly had ail the information with référence to 
thèse matters that was necessary to enable them to judge intelli- 
gently of the défendant'» motives and good faith in continuing to 
work the Iode during the existence of the controversy and after it 
was advised of the nature of the plaintifl's claim thereto. Nor are 
we able to say that a material error was committed by the trial court 
either in excluding the defendant's patents to the adjoining claims, 
or in refusing to permit the witness Poster to testify as to his belief 
concerning the apex and ownership of the vein in question after he 
became superintendent of the mine. If the patents in question were 
offered for the purpose of establishing the defendant's ownership of 
the adjoining claims, from which the ore was extraeted, the proof 
was unnecessary, as the defendant's title to the Colorado Central and 
Subtreasury Iodes was not denied. If the patents were offered for 
the purpose of showing that they were older than the patent for the 
Aliunde claim, then the proof was immaterial, for the reason that the 
plaintiff's right to the Iode in controversy did not dépend upon the 
âge of his patent, but upon the fact that the apex of the Iode was 
within the surface boundaries of the Aliunde location. Moreover, 
it must be borne in mind that the défendant company based its prin- 
cipal défense to the ejectment suit, not on the ground that its pat- 
ents were older than the plaintiflf's patent, but upon the ground that 
the apex of the Iode sued for lay whoUy or in part within the limits of 
its own surface location. Its chief contention in that suit was — and 
to this point it directed most of its évidence— that the Iode in con- 
troversy had a broad apex, whch was bisected by a vertical plane di- 
vlding the Colorado Central Iode from the Aliunde Iode, and that the 
plaintiff could not claim any ore lying outside of his own side Unes. 

Concerning the refusai to permit the witness Foster to answer the 
questions relative to the belief which he entertained respecting the 
ownership of the Iode in controversy and the location of its apex, it 
is only necessary to say that such action on the part of the tiial court 
does not appear to us to hâve been so far important or prejudicial as 
to warrant a reversai of the case, whatever may hâve been the answer 
which this witness was prepared to give. As bas already been stat- 
ed, he did not take charge of the mine until January 1, 1890. The 
first trial of the ejectment suit occurred shortly thereafter, and re- 
sulted in a verdict for the plaintiff. Prior to that date, in following 
his alleged vein from the outcrop downward, the plaintiff had broken 
into the workings of the défendant company, and had thereupon ap- 
plied fof an injunction against the défendant, which resulted in an 
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order being made by the circuit court compelling it to make monthly 
reports of ail ore thereafter taken from the disputed territory. We 
think that thèse and other undisputed facts afforded the jury a bet- 
ter means of determining whether the défendant was fairly justified 
in continuing to work the vein from and after the year 1890 than the 
testimony sought to be elicited from the witness Foster. 

But, be this as it may, there is another reason why the action^ of 
the court in excluding ail the testimony heretofore considered, which 
was offered with a view of showing the defendant's good faith, can- 
not be regarded as a material error. Under the instructions given 
by the trial court, the jury was required to détermine, in the light 
of ail the évidence and circumstances of the case, whether the défend- 
ant Company had acted in good faith in continuing to work the plain- 
tiff's vein during the whole or for any part of the time after the con- 
troversy arose as to its ownership; and an examination of the rec- 
ord bas served to convince us that the flnding of the jury on that 
issue must bave been in favor of the défendant company, and that 
the damages awarded by the jury must hâve been assessed upon the 
theory that the défendant was not a willful trespasser, but that it 
had acted under a justifiable claim of ownership. Considering the 
undisputed évidence relative to the gross value of the ore that was 
taken from the Iode in controversy and from ore fissures connected 
therewith, which the court held to be a part of the vein that was 
recovered in the ejectment suit, we can only account for the verdict 
rendered by the jury upon the assumption that an allowance was in 
fact made to the défendant company for ail the expenses it had in- 
curred in taking ont the ore, except such expenses as were incident 
to maintaining that particular part of the mine from which the ore 
in controversy was taken. The jury was not authorized to make an 
allowance for keeping the varions drifts, shafts, and tunnels in re- 
pair in that portion of the defendant's mine from which the ore in 
controversy was extracted, because, as the trial court held, the évi- 
dence was insufficient to show what expense had been incurred on 
that account that was properly chargeable to the plaintiiï; but with 
this exception it seems évident, for the reasons above stated, that an 
allowance must hâve been made to the défendant for the full cost 
of mining the ore in controversy, and that the verdict représenta the 
net profit which the jury believed the défendant company had real- 
ized, either in the form of royalties or otherwise, by appropriating 
the plaintiff's Iode. In this view of the case, the errors assigned 
in conséquence of the rejection of testimony that was simply ofEered 
to establish the defendant's good faith and to affect the measure of 
damage become immaterial. 

It is f urther claimed by the défendant company that the trial court 
se ruled as to allow the plaintiff to recover "thousands of dollars" 
on account of ore taken ont by the défendant which did not belong 
to the plaintiff's vein. This contention seems to be based on a ruling 
made by the trial judge in the progress of the trial, and on a portion 
of the charge hereafter quoted. During the trial a witness called 
by the défendant (Ernest Le Neve Foster) had stated that ore of the 
value of about $24,870 had been reported to the court by the défend- 
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ant Company as ore extracted from tlie disputed territory, wliïch was 
not in fact taken from the vein that had been recovered by the plain- 
tif? in the ejectment suit. Tlie trial court, of its own motion, there- 
upon made the foUowing remark: 

"We will not accept any such statemeni as that. There Is a vein north of 
this which Is not eomprehended In thls judgment. There is no vein south of 
that which is not eomprehended. The one you call your north ore vein, lying 
to the north at some distance, was not eomprehended." 

But the witness was, nevertheless, allowed to proceed, and to point 
out the précise location of the ore bodies included in his estimate 
of the ore that was not thought to be a part of the plaintiff's Iode; 
and it was then and there shown that ore of a value exceeding f 21,000 
had been erroneously included in the defendant's reports, which was 
not in fact taken from the plaintiff's Iode. To that extent the claim 
made in behalf of the défendant was conceded, and that sum was 
evidently stricken from the reports, and was not Included in the ver- 
dict as a part of the plaintiff's damages. This left a controversy, 
however, as to the ownership of three lots of ore of the value of about 
|3,200, that were included in the estimate made by the witness Fos- 
ter as above stated. The évidence showed that thèse lots of ore had 
been taken by the défendant at a point 50 or 60 feet south of the 
plaintiff's Iode, from what was termed a "spur vein" which was con- 
nected with the plaintiff's Iode. Now, for the purpose of enabling 
the jury to détermine, in the light of ail the évidence as to its loca- 
tion, what portion of the ore that had been taken out by the défend- 
ant should be regarded as belonging to the plaintiff's vein, the trial 
court charged the jury as follows : 

"You who are minlng men— that is, those of you who hâve had expérience 
in mines— will know that veins enlarge and contract. There is a swell in them 
at times which gives them a considérable width, and they corne down again 
to narrow Umits, or perhaps wholly disappear for some distance. There are 
spurs and offshoots which, notwithstandlng they extend to some distance in 
either wall, if they go but a short distance, are still regarded as a part of the 
main vein; and, while the défendant has constantly contended that there 
were many of thèse spurs and ofiCshoots which were of a distinct charaeter,— 
that is, should be recognized as having a separate quality and charaeter of 
their own, as distlnguished from that owued by the plaintifC,— the plaintiff, 
on the other hand, has claimed that the greater part. If not ail, were only 
branches of his own vein, and that he was entitled to everything In that ter- 
ritory in virtue of his ownership of the main vein. It seems, however, to be 
pretty well established that there was in that ground a north vein which had 
a considérable extension towards the surface of the earth, and which should 
bé recognized as distinct and separable from the plaintlfC's vein. It is so far 
removed, it has such length and thlckness, such height and depth, that it was 
always regarded as having a distinct charaeter of its own, and separable from 
the other. As I understand the évidence which we hâve heard, the PoUard 
upraise is in that vein, and I believe that a considérable part of the ore 
which was mentioned in thèse reports, or some of them, came from that 
upraise. Distinguishable from that, and lying to the south of this vein, 
which was recovei-ed by the plàintiJï in the ejectment suit, were some 
other ore bodies, which, as they lay under, considered with référence to 
vertical direction, as they lay under that claimed by the plaintiff and re- 
covered by him, they hâve been regarded as being tributary to it and as 
part of it. One of them In particular— and I shall not be able to call' the 
name which the witness gave it, but it was oae from which considérable 
anjount of ore came — ^stopd transversely or oblicluely to the plaintifC's vein, 
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but was upon the south side. When ihe évidence came in respect to that, eounsel 
loere in formed tliat it wotild be regwrded as the plaintiff's vein, beeause we could not set up 
any theory that thèse bodies ofore, whether ihey were or ijoere not immediately conneeted 
with that loJiich was recotered by the plaintiff, had a separate existence exiending through 
that, and gîving thetn an outcrop of Iheir own in the défendant' s territory. Owing to 
the position and extension with its dtp to the north of ihe plaintiff s vein, wefelt bound 
to say that thèse underlying bodies of ore had some connection with the plaintiff's vein, 
whic'h must entitle Mm to whatever there was in them. The resuit of thèse considérations 
is that what stands clearly above ihe plaintiff's vein, and to the north of it, he is not 
entitled to. What stands in thaï vein, and to the south ofit, we regard as his property, 
reeovered by him in the suit in ejeciment to which référence has teen, mode," 

The latter portion of what was thus said by the trial judge evi- 
dently had référence to the incident which occurred during the trial 
when the witness Foster was not allowed to state the légal eiïect of 
the judgment in ejectment by declaring generally that this or that 
body of ore was not recovered by the judgment. The whole eiïect 
of the action complained of was to compel the défendant company 
to account for about |3,200 which it had received as a royalty on 
three lots of ore that were unquestionably taken from a vein which 
the court held to be merely a spur or offshoot of the main Iode, to 
which the plaintiff had established his title. The défendants su- 
perintendent himself described the vein from which the three lots 
of ore in question were taken as a short vein, running south from and 
about at right angles to the plaintiff's main vein, and becoming barren 
at a point not more than 60 or 70 feet distant from the point of junc- 
tion. There is certainly no évidence in this record which would war- 
rant us in holding that it was not correctly characterized by the trial 
court as a mère spur or offshoot of the Aliunde vein, and, in the ab- 
sence of such évidence, it cannot be successfully maintained that an 
error was committed to the defendant's préjudice. 

Gomplaint is made generally of ail that part of the charge in which 
the trial court reviewed and enumerated the circumstances which 
might be considered by the jury in determining whether the défend- 
ant had acted in good faith, or as a willful trespasser. We do not 
think that there is adéquate ground for such complaint, but it is 
not necessary to discuss that question, for, as heretofore stated, we 
hâve become fuUy satisfied, by an examination of the testimony in 
relation to the gross value of the ore extracted from the Iode in con- 
troversy, that the jury must hâve found in favor of the défendant on 
the issue to which this part of the charge is addressed, and that, in 
any event, the alleged error was immaterial. 

There are numerous other exceptions noted in the record, which 
we hâve examined, but it would subserve no useful purpose to notice 
them in détail. The very number of thèse exceptions, and the as- 
signments of error founded thereon, render it impossible to consider 
them separately without extending this opinion to an unreasonable 
length. We hâve endeavored, however, to fully express our views 
with respect to those exceptions on which eounsel for. the défendant 
company seem to place most reliance. In this connection, it is im- 
portant to observe that the trial court instructed the jury, in sub- 
stance, that the measure of the plaintiff's recovery, provided the de- 
fendant was not a willful trespasser, was the value of the ore taken 
ont of the vein in controversy, deducting the cost and expense of 
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breaking tlie ore and bringing it to the surface or to the mouth of 
the mine. The jury was further instructed that wliere ore had been 
broken and taken ont by lesseea of tbe défendant company, and the 
latter had received only a royalty on the ore, the royalty so received 
might be taken to represent the net profit that had been realized by 
the défendant, and that the plaintiiï's right to the royalty so received 
was fuU and complète, la this same connection, the trial judge re- 
marked that the évidence showed that most of the ore in controversy 
had been taken out by lessees, so that it is fair to présume that the 
greater part of the damages were assessed by allowing the plaintiff 
the royalties which had been received by the défendant company. 
Now, although our attention has been directed to a number of déci- 
sions where the measure of damage in cases of this character bas 
been discussed, yet we do not understand it to be distinctly claimed 
in argument that either of the f oregoing instructions was erroneous. 
On the contrary, it is expressly conceded in the brief "that the 
amount of royalty received by the défendant might [properly] be 
taken as the basis of damages"; and to that effect, in substance, the 
jury was advised and instructed. 

The trial court, as heretofore stated, did express the opinion, in 
which we feel bound to concur, that the défendant had failed to ofler 
sueh testimony as would enable the jury to détermine with any de- 
gree of certainty what part, if any, of the gross expenses incurred 
in superintending and maintaining its entire mine should be appor- 
tioned to that part of the mine from which the ore in controversy 
was extracted. The trial court likewise intimated grave doubts as 
to whether the défendant company had offered aJQy satisfactory évi- 
dence of the cost of breaking the ore in the vein, and elevating it to 
the surface. This part of the charge is ci'iticised at some length by 
counsel for the company. We think, however, tliat the argument on 
this point is not sufficient to establish a material error, inasmuch as 
the trial court, at the conclusion of the charge, flnally submitted the 
question of such cost to the jury, and left them at liberty to déter- 
mine how much should be deducted on that account from the value 
of the ore at the mouth of the mine that had been taken out by the 
défendant itself. In the same connection, it practically told the jury 
that the royalty received by the défendant might be considered as 
the measure of damage for the taking of such ore as had been mined 
and raised to the surface by its lessees. 

In conclusion, we deem it proper to say that in cases of this kind, 
where a person is compelled by law to account and pay for ore that 
was found many feet beneath the surface of the earth, and within 
the side Unes of his own claim, we are aware of the natural disposi- 
tion of ail litigants against whom a recovery is had to regard the re- 
covery as excessive, and perhaps as unjust and oppressive. For that 
reason, we hâve approached the considération of this case with an 
earnest désire to eliminate from the verdict every item that was not 
justly chargeable to the défendant company by a correct application 
of the rules of law applicable to such cases. But an examiaation of 
the record has served to convince us that no substantial reasons are 
disclosed for disturbing the verdict of the jury, wherefore the judg- 
ment of the circuit court must be, and the same is hereby, affirmed. 
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DUBUQUE & S. C. R. CO. v. PIBBSON.» 

frarcult Court of Appeals, Blghth CIrcalt October 1, 1885.) 

No. 463. 

L Railroad Companius— Rborganization— yVakrantt of Titlb. 

In 1857 the D. Ry. Co. mortgaged Its property, Includlng certain lands 
granted to It by the United States and the state of lowa, to secure an 
Issue of bonds, the mortgage provlding that the trustées should hâve sole 
management of such lands, wlth power to sell the same on such terms 
and conditions as they deemed best, and that the railway company would 
warrant the tltle of the lands to the trustées and thelr asslgns. One W. 
purchased a part of the lands from the trustées, paylng the purchase 
price In bonds of the company, and receivlng a deed by which the trus- 
tées covenanted In thelr officiai capacity that the railway company would 
warrant the tltle. Subsequently litigatlon arose between the D. Ry. Co. 
and other companies as to the tltle to the lands, which continued for 
many years. In 1860 the mortgage on the property of the D. Ry. Oo. was 
foreclosed, and a new company, the S. Ry. Co., succeeded to the property 
under the terms of a decree by which it was provlded that the bonds of 
the D. Ry. Co. should be exchanged for preferred stock of the new com- 
pany, the stock for common stock of the new company, and that the un- 
secured creditors of the D. Ry. Co. should be paid the amounts due them 
In common stock of the new company. During the pendency of the liti- 
gatlon as to title to the lands W. carrled on a correspondence wlth the 
offlcers of the S. Co. In regard to her rights, throughout which that com- 
pany took the position that W.'s tltle was good, but that, if it flnally 
failed, the company would be liable for and would pay to hér "the pur- 
chase money and six per cent Interest"; and W. thereupon, at the S. 
Co.'s request, ref ralned from bringlng suit. The tltle to a part of the 
lands conveyed to W. waà flnally declded never to hâve been In the D. Ry. 
Co., and W. thereupon sued the S. Co. for the amount of the purchase 
prlce. Held, that upon the covenants contalned In the trustee's deed 
to W., as well as upon Its Independent promise to pay her the amount 
of the purchase prlce of the land if the title failed, the S. Co. was lia- 
ble to W. for such purchase prlce and interest. 

i. Patmbnt— In Stock— Waivbh. 

Eeld, further, that the agreement of the S. Go. to pay "the purchase 
prlce wlth Interest" was a walver of the right to pay W.'s clalm in stock. 

S. Trustées— Power of Sale— Warrauty. 

Held, further, that the trustées, under the provision of the mortgage au- 
thorizlng them to sell the lands on such terms and conditions as they 
should deem best, were authorized to warrant the title of the lands sold 
by them to W. 

4. Corporations— Ofpicers—Powers op Président. 

Eeld, further, that the président of the S. Co., who was vested by the 
by-laws wlth gênerai supervision and control over Its affalrs, and who 
had gênerai charge of ail its matters and conducted its business, had 
power, by his dealings wlth W., to bind the S. Co. in respect to Its Uabillty 
under the warranty. 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

This was an action by Philo B. Pierson, as administrator with the 
will annexed of Mary B. Wood, against the Dubuque & Sioux City 
Bailroad Company upon a covenant of warranty. The plaintiff re- 
«overed judgment in the circuit court Défendant brings error. 
Affirmed. 

X Rebearing denled November 30, 189&, 
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W. J. KJiiglit and Charles A. Clark (James Fentress, on the brief), 
for plaintiff-in èrror. 
J. D. Springer, for défendant in error. 
Before OALDWELL, SANBÔEN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. On the 14tli day of March, 1857, 
the Dubuque & Paciiic Kailroad Company exeeuted to trustées a 
mortgage, and on the 9th day of June of the same year, to the same 
trustées, a second mortgage, it being stated in the latter that the two 
were to be taken together as parts of the same transaction, conveying 
to the trustées and their successors its railway, constructed and to 
be constructed, and ail the lands granted by the act of congress ap- 
proved May 15, 1856, and by the state of lowa, to it to aid in the con- 
struction of a railway from Dubuque to Sioux City, to secure land- 
grant construction bonds to be issued as therein provided, to an 
. aggregate amount not exceeding $15,000,000. The flrst of thèse 
mortgages provided that ail of thèse lands, "as they shall from time 
to time become subject to sale shall be under the sole and exclusive 
management and control of the parties of the second part [the 
trustées], who shall hâve f ull power and authority to sell and dispose 
of the same at such price, on such crédit and terms of payment, and 
such other conditions as to them shall seem most judicious for the 
interest of ail parties. * * *" And the mortgage of June 9, 1857, 
contained the following covenant: "And said party of the flrst part 
[the railroad company] hereby covenants and agrées to f orever war- 
rant and défend the title of said lands to the parties of the second 
part [the trustées], their successors and assigns, against the lawful 
claims and demands of ail whomsoever." On the 27th of June, 1859, 
Mary B. Wood through her trustée, Augustus Brandagee, purchased 
from the trustées 2,086.45 acres of land in Humboldt county, paying 
therefor |9,053 in the bonds of the company. The trustées exeeuted 
a warranty deed for the land to Augustus Brandagee, who took the 
title in trust for Mrs. Wood, which trust was terminated on the 4th 
day of October, 1867, by the conveyance by Brandagee to her of the 
lands so deeded to him as her trustée. Afterwards Mrs. Wood died, 
and the défendant in error. Philo B. Pierson, was appointed her 
administrator. The trustées' deed to Brandagee contained this cove- 
nant of warranty: 

"The said trustées, In their officiai capacity, covenant that the said railroad 
company shall warrant and défend said promises to said grantee, hls helrs 
and assigns, against the lawful claims of ail persons; and in case of any 
breach of covenant by éviction from said promises through the lawful claim 
of any person duly established, the said railroad company shall repay to said 
grantee or his légal représentatives the said considération and lawful Inter- 
. est in landrgrant construction bonds at par or in monéy, at Its option." 

Soon after the grant of lands to the Dubuque & Pacific Railroad 
Company, a controversy arose and litigation began between it and 
its successor, the Dubuque & Siôux City Railroad Company, the 
plaintiff in error, and their granteés on one side, and the Des Moines 
Navigation & Eaili^oad Company and its granteés on the other side, 
as to whethei certain lands claimed by the Dubuque & Pacific 
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Railroad Company and its successor, the Dubuque & Sioux City 
Railroad Company, passed to the Dubuque & Pacific Railroad Com- 
pany under the act of congrcss approved May 15, 1856, or whether 
they passed to the territory of lowa and its successors and grantees, 
of whom the Des Moines Navigation & Eailroad Company was one, 
under the act of ccngress approved August 8, 1846. This litigation 
was begun in 1859, and under difiEerent aspects, aad with varying 
results, was continued down to 1883, when it was deflnitely de- 
termined by a décision of the suprême court of the United States that 
1,528.21 acres of the land purchased by Mrs. Wood from the trustées 
was not granted to the Dubuque & Pacific Eailroad Company by the 
act of congress and the act of the législature of lowa heretofore 
referred to, but that the same had previously been granted by con- 
gress and the state to another corporation, and for other uses. With- 
in a year after it was settled that the trustées' deed passed no title 
to Brandagee, this suit was brought against the plaintiff in error, 
the Dubuque & Sious City Railroad Company, as the successor of 
the Dubuque & Pacific Railroad Company, to recover the amount of 
the bonds paid for the lands, and interest thereon. The lands were 
wild, and never occupied by either party, The défendant in error 
recovered judgment in the circuit court for |21,234. This was the 
purchase price, namely, $4.30 per acre, for the 1,528.21 acres to which 
the title failed, with 6 per cent, interest thereon from the date of the 
purchase. 

The first and most important question is whether the plaintiff in 
error, the Dubuque & Sioux City Railroad Company, is, on the facts 
of the case, liable on the covenants of the Dubuque & Pacific Railroad 
Company, contained in the deed upon which this action ia founded. In 
1860 the trustées in the mortgages mentioned instituted a suit in 
equity to foreclose the same, and on the 9th day of August in that 
year a decree was entered by consent, which contains the following 
provisions: 

"That the complainants hâve and recover of the Dubuque & Pacific Eail- 
road Company the sum of one million seven hundred and twenty-two thou- 
sand flve hundred and ten dollars, due and In default upon the mortgages 
named In the bill. And that, if they fail to pay the same within ten days, 
thelr right and equity of rédemption in and to the properties mortgaged î)e, 
and forever remain, barred and foreclosed, and the right and title thereof 
shall be absolute in the said complalnants. That the complainants in takiag 
and acquirlng the absolute right and title in said property, namely, the Du- 
buque & Pacific Railroad, Its franchises, right of way, dépôt grounds and 
buildings, roUing stock, lands granted by congress to aid in constructing said 
road, remaining undisposed of, and other property mentioned in said mort- 
gages, shall take the same to be by them conveyed in conjunction with the 
Dubuque & Pacific Eailroad Company to the Dubuque & Sioux City Eailroad 
Company, in accordance with the terms and conditions hereinafter set forth. 
And the Dubuque & Sioux City Eailroad Company shall hâve and hold the 
lands which were granted by congress to the state of lowa to aid in building 
said road and branch and by the state of lowa to the Dubuque & Pacific Eail- 
road Company, subject to the same rights and obligations and upon the same 
terms and conditions as the same were held by the Dubuque & Pacific Eail- 
road Company; it being expressly agreed and understood that the Dubuque 
& Sioux City Eailroad Company is a new company, formed under articles 
of incorporation drawn up and adopted for the beneflt of ail partiçs con- 
cemed in the Dubuque & Pacific Eailroad Company, whether as stockholders, 
v.70F.no.3— 20 
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bondholdérs, or credltors. And by consent, as aforesald, It Is ordered, ad- 
judged, and decreed that the bonded Indebtedness of the Dubuque & Pacific 
Railroad Company shall be exchanged dollar for dollar, wltli accumulated 
interest to the date of this decree, for preferred stock of the Dubuque & 
Sioux City Eailroad Company, certlficates of which shall be Issued m form 
as fpUows, to wit: * • * And that the shareholders of the Dubuque &■ 
Pacific Railroad Company shall receive In exchange for their stock therein, 
including divldend interest to Ist June, 1860, on the surrender of the same, 
common stock in the Dubuque & SIoux City Railroad Company to an equal 
amount respectlvely. And that the credltors of the Dubuque & Pacific Rail- 
road Company who hold securities for the amount ow[n]ing them by the 
Company shall hâve and receive in exchange for such securities, and in sat- 
isfaction of the debts, preferred stock in the Dubuque & Sioux City Rail- 
road Company accordlng to the form above wrltten. And that the unse- 
cured credltors of the Dubuque & Pacific Railroad Company shall be entitled 
co receive in full satisfaction of their claims and demands against the Com- 
pany common stock of the Dubuque & Sioux City Railroad Company to an 
amount equal to what may be justly owing them respectlvely. • * * And 
It is further ordered, adjudged, and decreed that this decree shall not abso- 
lutely bar, foreclose, or eut off any of the Indebtedness aforesaid, but that 
the holders thereof shall be entltled to hâve and receive of the Dubuque & 
Sioux City Railroad Company payment of the same in common stock, pre- 
ferred stock, or otherwise, accordlng to the nature of their respective claims. 
And it is further ordered, adjudged, and decreed that the complainants shall 
hâve the right to settle and compromise any claim or claims that may be set 
up against the Dubuque & Pacific Railroad Company, and that their action 
therein shall be binding and effectuai against the Dubuque & Sioux City 
Railroad Company; and that it Is only such persons as consent to come in 
under the provisions of this decree that shall be entltled to receive stock in 
last said company for any claim or demand against the Dubuque & Pacific 
Railroad Company." 

It is obvious from the terms of tMs decree that it coatemplated 
a transfer of ail the property and rights of the Dubuque & Pacific 
Bailroad Company to its successor, the Dubuque & Sioux City Bail 
road Company, without impairing the rights of the stockholders, 
bondholders, or credltors of the old company. As to the stockhold- 
ers, bondholders, and creditors of the old company, the transaction 
amounted to little more than a change in the name of the corpora- 
tion. The principal change was, probably, in its name, and the pro- 
visions of its charter. It is évident the decree contemplated that the 
bondholders and stockholders of the old company would sustain the 
same relations to the new. For a sufificient considération the new 
company agreed that the unaecured creditors of the old company 
should receive the amount of "their claims and demands" in the com- 
mon stock of the new company. The old company, by the deed of its 
trustées, and the new company, by its ofScers, asserted that the 
deed of the trustées to Brandagee passed a good title. They con- 
tinued to occupy this position until after the décision of the suprême 
court in 1883. Some time after the litigation heretofore referred to 
began, Mrs. Wood left her deed with the plaintiff in error, the 
Dubuque & Sioux City Railroad Company, and called its attention 
to this litigation, and expressed the fear that it would resuit in the 
loss of her lands, and that in that event she would expect the plain- 
tiff in error to repay her the purchase money and interest. Soon 
thereafter correspondence was begun between the plaintiff in error 
and Mrs. Wood, which continued through several years. On Decem- 
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ber 30, 1874, the plaintiff in error wrote a letter to Mrs. Wood, in 
which, after referring to a décision adverse to the claims of the Com- 
pany to certain other lands, it says: 

"The success of this claim bas induced the Des Moines Valley Co. to make 
an effort to get the remainlng lands granted to the R. R. Go., and a suit Is 
now pendlng in the U. S. circuit court which will décide the question of title 
to over 20,000 acres of lands stUl held by us, as well as yours, and, if decided 
against us, we must pay back purchase money and interest." 

In reply to this letter Mrs. Wood wrote, saying: 

"M. K. Jessup— Sir: Yours with référence to lowa lands received, and, as 
I understand It, I shall hâve to wait until a décision in the U. S. C. Court is 
rendered as to the true ownership of the property. I shall expect to hear 
f rom you when this resuit is attained. • * • " 

To this letter of Mrs. Wood the company replied: 

"Dr. Madam: ïours of the 2nd inst. is at hand. Should the Des Moines 
Valley Co. succeed in obtaining title to the lands, this company will be lia- 
ble for the purchase money and 6 per cent, interest to date of settlement. 
* * * He [Mr. Thomas Sargent] informs us that Mr. McFarland bas made 
demand on him as our agent to refund purchase money and interest, saying, 
that in case of refusai hé was authorized to commence suit. ïou can rest 
assured that the Dubuque, etc., Co. will punctually meet such demands at 
the proper time, but they bave no donbt but that the resuit of case now pend- 
ing will be in their favor." 

Other correspondence took place of the same gênerai ténor. On 
the Ist of September, 1875, the company wrote, saying: 

"As we hâve stated before, the Dubuque and Sioux City B. R. Co. will pay 
ail proper and légal claims against them under their warranty, but they are 
not disposed to anticipate any." 

On December 18, 1876, the company wrote, saying: 

"We bave commenced suit against the Des Moines and Ft. Dodge Co. on 
thèse lands and those similarly situated, and our attorney gives us gréai 
encouragement of a suecessful issue. I will write you on my retum if any- 
thing new oecurs, but you can rest assured that this company will do ail they 
can to protect the title to lands sold by the Dubuque and Pacific R. R. Co." 

During ail the years from the commencement of the litigation that 
involved the title to the company's lands, including those sold to 
Mrs. Wood, the position of the company was that Mrs. Wood's title 
was good, but that, if it flnally failed, the company would "be liable 
for the purchase money and 6 per cent, interest to date of settlement"; 
that it would "punctually meet such demands at the proper time," 
but that it was "not disposed to anticipate" such liability. Upon the 
request of the company, Mrs. Wood refrained from bringing suit 
against it until it should be determined in the litigation then going 
on who owned the lands. The company assured her that she would 
lose nothing by ,this delay; that, if it turned out that the lands 
granted to the Dubuque & Pacific Railroad Company did not include 
the lands sold and conveyed to her, and her title thereto failed, the 
company would repay her the purchase money with 6 per cent, inter- 
est. It is indisputable that the liability of the old company to Mrs. 
Wood on its warranty of the title to thèse lands was an unsecured 
"claim and demand" against that company at the date of the decree 
by which the new company became bound to pay such claims in its 
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common stock. When the conveyance to Mrs. Wood was made, the 
Company had no title to the lands, and never thereaf ter acquired any, 
Mrs. Wood was, therefore, when tàe decree was entered, a créditer 
of the old Company in the sum of the par value of the bonds paid for 
the lands, and interest thereon. The bonds of the old company which 
she paid for the lands extinguished that amount of the bonded debt of 
the company, and beneflted to that amount the old company as well 
as the new. She demanded payment of her claim arising out of the 
breach qf this warranty f rom the new company. When this demand 
was made, the company did not offer or propose to pay her in its com- 
mon stock. It distinctly and explicitly acknowledged its liability in 
the event that her title failed, and agreed in writing in that event to 
pay her the purchase money and 6 per cent, interest. The promise 
to pay on the happening of the event mentioned was absolute and un- 
conditional. This was a waiver of its right to pay her in its common 
stock, and it is now too late to withdraw that waiver. 

This promise and agreement of the company makes it unnecessary 
to consider the question of the statute of limitations, for, confessedly, 
this suit was brought within the period allowed by the statute of 
limitations. It is immaterial whether this promise is treated as 
reviving the cause of action which accrued when the deed was made, 
or as a new and original promise upon a sufflcient considération. In 
either case the action is not barred. 

The plaintiff in error contends that the trustées exceeded their 
powers in selling lands not included in the land grant to the old com- 
pany. But when they made the deed the old company claimed thèse 
lands under the grant, and had full knowledge that the trustées were 
selling them, and approved their action, and received the considéra- 
tion. And the new company also approved the action of the trustées, 
and for years defended it in the courts. Another contention of the 
plaintiff in error is that the trustées had no authority to warrant the 
title to the lands they sold. They were authorized, by the terms of 
the trust deed, to sell the lands "at such priées, on such crédit and 
terms of payment, and such other conditions as to them shall seem 
most judicious for the interest of ail parties." Under this power 
they had the undoubted right to make a warranty deed. It was the 
only kind of a deed they ought to hâve made. Any other would 
hâve been little less than a f raud upon purchasers, as is shown by the 
facts of this case. The deed was prepared for the trustées' signa- 
tures by the offlcers of the company under the supervision and advice 
of Platt Smith, au eminent lawyer, who was counsel for the com- 
pany, and one of its promoters. The trustées did not even receive 
the bonds paid foi the land. They were paid to and received by 
the oflfîcèrs of the company at Dubuque, where ail tlie business was 
done. 

Another contention of the plaintiff in error is that it is not bound 
by the contents of the letters which we hâve quoted ; that the prési- 
dent of the company had no authority to bind the company by the 
promises therein contained. Thèse letters were written either by 
M. K. Jessup, the président of the défendant company, or by J. B. 
Dumont, the assistant secretary of the company, by direction of the 
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président. Mr. Jessup was one of the trustées in the mortgages 
made by the old company, and as such signed the deed to Brandagee, 
Mrs. Wood's trustée. He therefore knew ail about the business 
from its inception, and the nature of the obligation assumed by the 
new company to the creditors of the old. He knew better than any 
one else ail the facts connected with Mrs. Wood's claim, and as 
président of the company for many years he knew its attitude in 
référence to this claim. He was familiar with the company 's con- 
struction of the decree so far as related to its obligations to persons 
standing in the situation of Mrs. Wood. He was président of the 
plaintiff in error, the Dubuque & Sioux Oity Railroad Company, 
from 1866 to 1887, a period of 21 years. Dumont was assistant 
secretary from 1864 to 1883, and during a portion of that time was 
treasurer. Touching his authority as président, Mr. Jessup testiâes 
as follows: 

"As président of the Dubuque & Sloux Oity Railroad Company, I had gên- 
erai charge of ail its matters, and conducted its business from the New York 
office in ail matters usually pertalning to a railroad government. I was 
very particular to consult with members of the executive committee about 
every important matter pertalning to the company. I consider that I acted 
with the advice, counsel, and approbation of the directors in everything I 
did in relation to the company." 

Mr. Dumont testifles that the road was leased to the Illinois Central 
Railroad Company in October, 1867, and that after that time "the 
aiïairs of the company were managed mostly from the New York 
office." Ail the letters written to Mrs. Wood were written from the 
New York office. A by-law of the company provides: 

"The executive power of the company shall be vested in a président and 
vice président. ïhe président shall préside at ail meetings of the board of 
directors, be auditor of accounts, and hâve a gênerai supervision and control 
over the afCairs of the company." 

In Thompson's Commentary on the Law of Corporations, the 
learned author, after collecting and reviewing the authorities on the 
subject of the powers of the président of a business corporation, 

says: 

"The View deducible from thèse and other like expressions of doctrine 
seems to be that the law ascribes to the président of a business corporation 
the authority of its gênerai agent for the purpose of blnding it by contracts 
made within the ordinary scope of Its business, and that, in the absence of 
notice to the contrary, persons dealing with the corporation may safely act 
upon that assumption." Thomp. Corp, § 4618. 

Continuing the subject, the same author says: 

"It is plain from what has just preceded, that, where the président of a 
corporation acts as the gênerai manager of its business, either by express 
agreement by the board of directors or by thèir tacit consent, larger powers 
may be ascribed to him, even under the theory by which his powers are most 
limited, on thé principle that he is thereby held out by the directors as pos- 
sessing the ordinary power incident to the oflice or agency of a gênerai man- 
ager, with which they hâve clothed him." Id. § 4627. 

In this case the by-law of the company expressly invested its prési- 
dent with the "gênerai supervision and control over the affairs of the 
company," aiid Mr. Jessup testifles that he acted with the advice, 
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counsel, and approbation of the directors in everything he did in rela- 
tion to the business of the company. This, of course, includes the 
business with Mrs. Wood, and is conclusive as to his authority to 
act in the premises. 

The only remaining question is as to the measure of damages. 
This question, like that of the statute of limitations, is settled by the 
express promise of the company to pay the purchase money and 6 
per cent, interest. Independently of this promise, the proper meas- 
ure of damages for breach of coyenant of warranty in the sale of land, 
except under spécial circumstances, which do not exist in this case, 
is the purchase money and 6 per cent, interest. 

The judgment of the circuit court is afflrmed. 



Ex parte RIEBELING. 
(District Court, W. D. Texas, El Paso Division. October 25, 1895.) 

CONSTITUTIONAIi LaW — JUDICIAL POWEK — CeRTIÏYING COMPENSATION OF IN- 
FORMER— ACT JUNB 82. 1874. § 6. 

The provision In section 6 of the act of congress of .lune 22, 1874, that 
no pay ment shall be made to an informer furnlshlng Information which 
leads to the seizure of smuggled goods in a case where judicial proceed- 
ings hâve been had, unless the value of his services shall hâve been cer- 
tified by the court or judge for the Information of the secretary of the 
treasury, vrho, however, shall not be bound by such certifleate, is an at- 
tempt to conf er upon the couçt or judge a power not judicial, which con- 
gress bas no power, under the constitution, to require the judiciary to 
exercise; and, accordingly, thè courts and judges are without jurisdiction 
to make such certifleate. 

T. T. Teel, for applicant. 

MAXEY, District Judge. This is an application made by Max 
Riebeling, who claims compensation as an informer, for having 
given original information to the collecter of customs of this port 
to the effect that 120 cans of opium which he pointed ont to an 
inspecter had been smuggled into the United States from the republic 
of Mexico. The information given by the applicant led to the sei- 
zure of the opium and the same was duly sold under a decree of the 
court, and the proceeds thereof deposited by the clerk of the court 
with the collector of customs, as the law requires. 

The application presented by counsel for the applicant concludes 
with the f ollowing prayer or request : 

"It Is respectfully asked that this daim recelve the considération of this 
honorable court, and that it be allowed or approved by your honor, under the 
act of June 22. 1874 (18 Stat. 186), and that a certifleate issue therefor, or such 
order as may be proper under the law." 

It appears from the évidence submitted to the court that the cMm 
for compensation was first presented to the treasury department, 
and by it returned for the action of the court, in obédience to section 
6 of the act of congress to which référence bas been made. By that 
section it is provided : 

"Sec. 6. That no payment shall be made to any person furnlshlng Informa- 
tion in any case wherein judicial proceedings shall hâve been instituted, un< 
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less his elalm to compensation shall hâve been established to the satisfaction 
of the court or judge having cognizance of such proceedlngs, and the value 
of his services duly certlfled by sald court or judge for the information of 
the secretary of the treasury; but no certlflcate of the value of such services 
shall be concluslve of the amount thereof." 1 Supp. Rev. St. (2d Ed.) p. 33 

It will be observed that the act confers no power upon the court 
to render judgment in favor of the inforaier for the amount which 
may be found due Mm. The court can make no order in respect of 
the claim of any effleacy whatever. Its duties are purely clérical, 
in that the statute requires the court or judge to certify the value of 
the informer's services, "for the information of the secretary of the 
treasury; but no certiflcate of the value of such services shall be 
conclusive of the amount thereof." It scarcely requires argument 
to demonstrate that, under our form of government, the power at- 
tempted to be conferred upon the court by the act in question is in 
no proper sensé judicial power. The duty enjoined is not a judicial 
duty, but a mère direction to the court to ascertain and establish 
certain facts for the information of the secretary of the treasury; 
and the question for the court to détermine is whether it has juris- 
diction to procéed in accordance with the prayer of the applicant. 
After giving the subject caref ul considération, the court has reached 
the conclusion that congress is without authority, under the consti- . 
tution, to require the judiciary to discharge other than judicial func- 
tions, and hence that the présent proceedings must be dismissed for 
the want of jurisdiction. 

The question as to the character in which a judge acts, in a case 
somewhat similar to the one now under considération is not a new 
one. It arose flrst in 1792, in Hayburn's Case, reported in 2 Dali. 
409. "The act of 23d of March in that year," as explained by the 
suprême court, "required the circuit courts of the United States to 
examine into the claims of the ofiicers and soldiers and seamen of 
the Révolution to the pensions granted to invalids by that act, and 
to détermine the amount of pay that would be équivalent to the dis- 
ability incurred, and to certify their opinion to the secretary of war. 
And it authorized the secretary, when he had cause to suspect im- 
position or mistake, to withhold the pension allowed by the court, 
and to report the case to congress at its next session. The authority 
was given to the circuit courts, and a question arose whether the 
power conferred was a judicial one, which the circuit courts, as such, 
could constitutionally exercise." U. S. v. Ferreira, 13 How. 49. 

The act last above referred to is entitled "An act to provide for the 
settlement of the claims of widows and orphans barred by the lim- 
itations heretofore established, and regulate the claims to invalid 
pensions." This act was taken under considération by several of the 
circuit courts, and their conclusions thereon will be found in the note 
appended to Hayburn's Case, 2 Dali. 409-415. 

The circuit court for the district of New York (consisting of Mr. 
Chief Justice Jay and Mr. Justice Cushing and District Judge Duane) 
were unanimous in their opinion, and agreed : 

"That, by the constitution of the United States, the government thereof is 
divideâ into three distinct and independent branches, and that it is the duty 
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of each to abstaln froiii and to oppose encroachments on either. That neither 
the législative nor the executive branches can constitutionally assign to the 
judieial any duties but sucti as are properly judicial, and to be performed in 
a judicial manner; Tliat the dnties assigned to the circuit by this act are 
not of that description, and that the act itself does not appear to coutem- 
plate them as such, inasmuch as it subjects the décisions of thèse courts 
made pursuant to those duties first to the considération and suspension of 
the seeretary at war, and then to the revision of the législature; whereas, 
by the constitution, neither the seeretary at war, nor any other executive 
offlcer, nor even the législature, is authorized to sit as a court of errors 
on the judicial acts or opinions of this court. As, therefore, the business 
assigned to this court by the act is not judicial, nor directed to be performed 
judieially, the act can only be consldered as appolntlng commissioners for 
the purposes mentloned in It, by officiai instead of personal description. 
That the judges of this court regard themselves as being the commissioners 
.designated by the act, and therefore as belng at llberty to accept or décline 
that office. That, as the objects of this act are exceedlngly benevolent, and 
do real honor to the humanlty and justice of congress, and as the judges de- 
sire to manifest, on ail proper occasions and in every proper manner, thelr 
high respect for the national législature, they will exécute this act in the 
capacity of commissioners." 

The circuit court for the district of Pennsylvania (consisting oî 
Mr. Justice Wilson and Mr. Justice Blair and District Judge Peters) 
made the following représentation in a letter jointly addressed to the 
président of the United States on the 18th day of April, 1792 : 

"To you it offlcially belongs to take care that the laws of the United 
States 'be falthfuUy executed.' Before you, therefore, we think it our duty 
to lay the sentiments whlch, on a late painful occasion, governed us wlth 
regard to an act passed by the législature of the Union. The people of the 
United States hâve vested in congress ail législative powers granted in the 
constitution. They hâve vested in one suprême court, and in such inferior 
courts as the congress shall establish, 'the judicial power of the United 
States.' It is worthy of remark that in congress the whole législative power 
of the United States Is not vested. An important part of that power was 
exercised by the people themselves, when they 'ordained and establlshed the 
constitution.' This constitution is 'the suprême law of the land.' This 
suprême law 'ail judicial offlcers of the United States are bound, by oath or 
affirmation, to support.' It is a princlple Important to ffeedom that in gov- 
ernment the judicial power should be distinct from and independent of the 
législative department. To this important princlple the people of the United 
States, in forming their constitution, hâve manifested their highest regard. 
They hâve placed their judicial power, not in congress, but in 'courts.' 
They hâve ordained that the 'judges of those courts shall hold thelr offices 
during good behavior,' and that, 'durlng their continuance in office, their sal- 
aries shall not be diminlshed.' Congress hâve lately passed an act to regu- 
late, among other things, 'the clalms to invalld pensions.' Upon due con- 
sidération, we hâve been unanimously of opinion that, under this act, the cir- 
cuit court held for the Pennsylvania district eould not proceed: (1) Because 
the business directed by this act is not of a judicial nature. It forms no part 
of the power vested by the constitution in the courts of the United States. 
The circuit court must, consequently, hâve proceeded wltbout constitutlonal 
authority. (2) Because If, upon that business, the court had proceeded, its 
judgments (for its opinions are its judgments) might, under the same act, 
hâve been revised and controUed by the législature, and by an offlcer in the 
executive department. Such revision and control we deem radically Incon- 
sistent wlth the independence of that judicial power which Is vested in the 
courts, and consequently wlth that important princlple which is so strlctly 
observed by the constitution of the United States. Thèse, sir, are the rea- 
sons of our conduct. Be assured that though it became necessary, it was far 
from being pleasant. To be obligea to act eontrary either to the obvious 
directions of congress or to a constitutlonal princlple, in our judgment 
eftwally obvious, exdted feellngs in us we hope never to expérience again." 
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The circuit court for the district of North Carolina (consisting of 
Mr. Justice Iredell and District Judge Sitgreaves) made tlie follow- 
ing représentation in a letter addressed to the président on the 8th 
of June, l'792: 

"We, tje judges now attendlng at the circuit court of the United States 
for the district of North Carolina, conceive It our duty to lay before you some 
important observations which hâve occurred to us in the considération of an 
act of congress lately passed, entltled 'An act to provide for the settlement 
of the clalms of wldows and orphans barred by the limitations heretofore 
established, and to regulate the claims to invalid pensions.' We beg leave 
to premise that it is as much our inclination as it is our duty to receive with 
ail possible respect every act of the législature, and that we never can flnd 
ourselves in a more painful situation than to be obliged to object to the exe^ 
cution of any, more especially to the exécution of one founded on the purest 
principles of humanity and justice, which the act in question undoubtedly 
is. But, however lamentable a différence in opinion really may be, or with 
whatever diflaculty we may hâve formed an opinion, we are under the indis- 
pensable necessity of acting according to the best dictâtes of our own judg- 
ment, after duly weighing every considération that can occur to us, which 
we hâve done on the présent occasion. The extrême importance of the case, 
and our désire of being explicit beyond the danger of belng mlsunderstood, 
will, we hope, justify us In stating our observations In a systematic manner. 
We, therefore, sir, submit to you the foUowing: '(1) That the législative, 
executive, and judicial departmonts are eacli formed in a separate and 
indépendant manner, and that the ultimate basis of each is the constitution 
only, within the limits of which each department can alone justify any act 
of authority. (2) That the législature, among other Important powers, un- 
questionably possess that of establishing courts in such a manner as to their 
wisdom shall appear best, limited by the terms of the constitution only; and 
to whatever extent that power may be exercised, or however severe the duty 
they may think proper to require, the judges, when appointed in virtue of 
any such establishment, owe implicit and unreserved obédience to it. (3) 
ïhat, at the same time, such courts cannot be warranted, as we conceive, by 
virtue of that part of the constitution delegating judicial power, for the ex- 
ercise of which any act of the législature Is provided, In exerclsing (even 
under the authority of another act) any power not in its nature judicial, or, 
if judicial, not provided for upon the terms the constitution requires. (4) 
That whatever doubt may be suggested whether the power in question is 
properly of a judicial nature, yet, inasmiich as the décision of the court Is 
not made final, but may be at least suspended in its opération by the secre- 
tary at war, if he shall hâve cause to suspect imposition or mistake, this 
subjects the décision ot the court to a mode of revision which we consider 
to be un warranted by the constitution; for though congress may certainly 
establish, in Instances not yet provided for, courts of appellate jurisdiction, 
yet such courts must consist of judges appointed In the manner the constitu- 
tion requires, and holding their offices by no other tenure than that of their 
good behavior, by which tenure the office of secretary at war is not held. 
And we beg leave to add, with ail due déférence, that no décision of any 
court of the United States can, under any eircumstances, in our opinion, 
agreeable to the constitution, be liable to a revision, or even suspension, by 
the législature Itself, in whom no judicial power of any kind appears to be 
vested but the Important one relative to impeachments.' Thèse, sir, are our 
reasons for belng of opinion, as we are at présent, that this circuit court can- 
not be justifled in the exécution of that part of the act which requires it to 
examine and report an opinion on the unfortunate cases of officers and sol- 
dlers disabled in the service of the United States. The part of the act re- 
quiring the court to sit five days for the purpose of recelving applications 
from such pèrsons we shall deem It our duty to comply with; for, whether 
in our opinion such purpose can or cannot be answered, it is, as we conceive, 
our indispensable duty to keep open any court of which we hâve the honor 
to be judges, as long as congress shall direct." 
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The suprême court, iû U. S. t. Ferreira, supra, referting to tlie 
vifitvs exprefesed by the circuit courts Sitting in New York, Pennsyl- 
vania, and North Carolina, uses this language : 

"Thèse opinions, it appears by the report In 2 Dali. 409, were ail communi- 
cated to the président; and the motion for a, mandamus in Hayburn's Case, 
at the next term of the suprême court, would seem to hâve been made 
merely for the purpose of having it judlcially determlned In this court 
whether the judges, under thftt law, were authorized to act in the character 
of commlssloners; for every judge of the court, except Thomas Johnson, 
whose opinion is not given, had formerly expressed hls opinion in writing 
that the duty Imposed, when the décision was subject to the revision of a 
secretary and of congress, could not be executed by the court as a Judicial 
power; and the only question upon whlch there appears to hâve been any 
différence of opinion was whether it might not be construed as conferrlng 
the power on the judges personally as commlssloners. And, if it would bear 
that construction, there seems to hâve been no doubt at that time but that 
they might constltutlonally exercise it, and the secretary constitutlonally re- 
vise their décisions. The law, however, was repealed at the next session of 
the législature, and a différent way provided for the relief of the pensloners; 
and the question as to the construction of the law was not decided in the 
suprême court. But the repeal of the act clearly shows that the président 
and congress acquiesced In the correetness of the décision that it was not a 
judicial power." 

After delivering the opinion in U. S. v. Ferreira, the attention of 
the court was called to the case of U. S. v. Yale Todd, which arose 
under the act of 1792, and was decided by the suprême court in 1794. 
Todd's Case shows the opinion of the court upon the question which 
was left in doubt by the opinions of the différent judges in the note 
to Hayburn's Case, and the chief justice appended, by order of the 
court, the following note to U. S. v. Ferreira, supra: 

"Since the aforegoing opinion was delivered, the attention of the court has 
been drawn to the case of United States v. Yale Todd, which arose under the 
act of 1792, and was decided in the suprême court February 17, 1794. There 
was no officiai reporter at that time, and this case has not been printed. It 
shows the opinion of the court upon a question which was left in doubt by 
the opinions of the différent judges stated in the note to Hayburn's Case. 
And as the subject Is one of much interest, and concerns the nature and ex- 
tent of judicial power, the substance of the décision in ïale Todd's Case is 
inserted hère, In order that it may not be overloQked if similar questions 
should hereafter arlse. The second, third, and fourth sections of the act of 
1792 were repealed at the next session of congress by the act of February 
28, 1793. It was thèse three sections that gave rise to the questions stated 
in the note to Hayburn's Case. The repealing act provided another mode for 
taking testimony and decidlng upon the valldity of claims to the pensions 
granted by the former law; and by the third section it saved ail rights to 
pensions which might be founded 'upon any légal adjudication' under the act 
of 1792, and made it the duty of the secretary of war, in conjunction wlth the 
attorney gênerai, to take such measures as might be necessary to obtain an 
adjudication of the suprême court, 'on the validity of such rights, claimed 
under the act aforesaid, by the détermination of certain persons styling them- 
selves commlssloners.' It appears from this case that .Chief Justice Jay and 
Justice Oushing acted upon their construction of the act of 1792, immediately 
after Its passage, and before it was repealed. And the saving and proviso in 
the act of 1793 was manifestly occasioned by the différence of opinion upon 
that question which existed among the justices, and was introduced for the 
purpose of havlng It detormined whether, under the act conferrlng the 
power upon the circuit courtsi the judges of those courts, when refuslng, for 
the reasons assigned by them, to act as courts, could legally act as commls- 
sloners ont of court. If the décision of the judges as commlssloners was a 
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légal adjudication, then the party's right to the pension allowed liim was 
saved; otlierwise, not. In pursuance of this act of congress, the Case of Yale 
Todd was brought before the suprême court, in an amicable action, and upon 
a case stated at February term, 1794. The case was doclïeted by consent, 
the United States being plaintiff, and Todd the défendant. The déclaration 
was for one hundred and seventy-two dollars and ninety-one cents, for so 
much money had and received by the défendant to the use of the United 
States, to which the défendant pleaded non assumpsit. The case as stated 
admitted that on the 3d of May, 1792, the défendant appeared before the 
Hon. John Jay, William Cusbing, and Richard Law, then being judges of the 
circuit court held at New Haven, for the district of Connecticut, then and 
there sitting, and elaiming to be commis sioners under the act of 1792, and 
exhibited the Touchers and testimony to show his right under that law to be 
placed on the pension list; and that the judges abore named, being judges 
of the circuit court, and then and there sitting at New Haven, in and for the 
Connecticut district, proceeded, as commissioners designated in the said act 
of congress, to take the testimony oflEered by Todd, which is set out at large 
in the statement, together wlth thelr opinion that Todd ought to be placed 
on the pension list, and pald at the rate of two-thirds of his former monthly 
wages, which they understood to hâve been eight dollars and one-thlrd per 
month, and the sum of one hundred and fifty dollars for arrears. The case 
further admlts that the certificate of their proceedings and opinions, and 
the testimony they had taken, were afterwards, on the 5th of May, 1792, 
transmitted to the secretary of war, and that, by means thereof, Todd was 
placed on the pension list, and had received from the United States one hun- 
dred and fifty dollars for arrears, and twenty-two dollars and ninety-one 
cents elaimed for his pension aforesaid, said to be due on the 2d of Septeni- 
ber, 1792. And the parties agreed that if, upon this statement, the said 
judges of the circuit court, sitting as commissioners, and not as a circuit 
court, had power and authorlty, by virtue of said act, so to order and ad- 
judge of and concerning the premises, that then judgment should be given 
for the défendant, otherwise for the United States, for one hundred and 
seventy-two dollars and ninety-one cents, and six cents costs. The case was 
argued by Bradford, attorney gênerai for the United States, and Hillhouse, 
for the défendant; and the judgment of the court was rendered In favor of 
the United States for the sum above mentioned. Chief Justice Jay and 
Justices Cushing, Wilson, Blair, and Paterson were présent at the décision. 
No opinion was filed stating the grounds of the décision; nor Is any dissent 
from the judgment entered on the record. It would seem, therefore, to hâve 
been unanimous, and that Chief Justice Jay and Justice Cushing became 
satisfied, on further reflectlon, that the power given in the act of 1792 to the 
circuit court as a court could not be construed to give it to the judges out of 
court as commissioners. It must be admitted that the justice of the clalms 
and the meritorlous character of the claimants would appear to hâve exer- 
cised some influence on their judgments in tbe first instance, and to hâve 
led them to give a construction to the law which its language would hardly 
justify upon the most libéral rules of Interprétation. The resuit of the 
opinions expressed by the judges of the suprême court of that day in the 
note to Hayburn's Case, and in the case of U. S. v. Todd, is this: (1) That 
the power proposed to be conferred on the circuit courts of the United States 
by the act of 1792 was not judicial power, withln the meanlng of the consti- 
tution, and was therefore unconstitutional, and could not lawfully be exer- 
cised by the courts. (2) That, as the act of congress intended to confer the 
power on the courts as a judicial function, It could not be construed as an 
authorlty to the judges composing the court to exercise the power out of 
court in the character of commissioners. (3) That money paid under a cer- 
tificate from persons not authorized by law to give it mlght be recovered back 
by the United States." 

It has been deemed eminently proper, in considération of the 
extrême importance of the principle involved, to quote in extenso 
from the views of the distinguished jurists who passed upon the 
tiuestions decided in the note to Hayburn's Case. Whether sound 
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or unsound, the décision in those cases is binding upon ail national 
judicial tribunals; but, so far as this court may be interested in tbe 
question, it does not Lesitate to say that, in its judgment, the reascn- 
ing of the eminent judges is absolutely unanswerable. 

Perreira's Case, supra, was taken by appeal to the suprême court 
from the United States district court for the Northern district of 
Florida. That case is stated in the following language of the su- 
prême court: 

"Tlie ease brought before the court Is this: The treaty of 1819, by whleh 
Spain eeded Florida to the United States, contains the following stipulation 
in the ninth article: 'The United States shall cause satisfaction to be made 
for the injuries, if any, whlch by process of law shall be estaWished to hâve 
been sufCered by the Spanish officers and individual Spanish inhabltants by 
the late opérations of the American army in Florida.' In 1823, congress 
passed an act to carry into exécution this article of the treaty. The flrst sec- 
tion of this law authorizes the judges of the superior courts established at 
St. Augustine and Pensacola, respectively, to receive and adjust ail claims 
arising within their respective jurisdictions, agreeably to the provisions of 
the article of the treaty above mentioned; and the second section piovides 
that, in ail cases where the judges shall décide in favor of the claimants, the 
décisions, with the évidence on which they are founded, shall be by the said 
judges reported to the secretary of the treasury, who, on being satisfied that 
the same is just and équitable, within the provisions of the treaty, shall pay 
the amount thereof to the person or persons in whose favor the same is ad- 
judged." 

The appeal was dismissed by the court; and, in the discussion of 
the case, it is said by Mr. Chief Justice Taney, as the organ of the 
court, that; 

"The law of 1823, therefore, and not the stipulations of the treaty, fur- 
nishes the rule for the proceeding of the territorial judges, and détermines 
their character. And it is manlf est that this power to décide upon the valid- 
ity of thèse claims is not conferred on them as a judicial function, to be ex- 
ercised in the ordinary forms of a court of justice,— for there is to be no suit; 
no parties, in the légal acceptance of the term, are to be made; no process to 
Issue; and no one is authorized to appear on behalf of the United States, 
or to summon witnesses in the case. The proceeding is altogether ex parte; 
and ail that the judge Is required to do is to receive the claim when the 
party présents it, and to adjust it upon such évidence as he may hâve before 
him or be able himself to obtain. But neither the évidence nor his award 
are to be flled In the court In which he présides, nor recorded there; but he 
is required to transmit both the décision and the évidence upon which he de- 
clded to the secretary of the treasury, and the claim is to be paid if the sec- 
retary thinks it is just and équitable, but not otherwise. It is to be a debt 
from the United States upon the décision of the secretary, but not upon that 
of the judge. It is too évident for argument on the subject that such a 
tribunal is not a judicial one, and that the act of congress did not Intend to 
make It one. The authorlty conferred on the respective judges was nothiug 
more than that of a eommlssloner to adjust certain claims agalnst the United 
States; and the office of judges, and their respective jurisdictions, are re- 
ferred to in the law merely as a désignation of the persons to whom the au- 
thorlty is confided, and the territorial limlts to which it extends. The dé- 
cision is not the judgment of a court of justice. It Is the award of a commis- 
sioner. The act of 1834 calls It an 'award.' And an appeal to this court from 
such a décision, by such an authorlty, from the judgment of a court of record, 
would be an anomaly in the hlstory of jurisprudence. An appeal mlght as 
well hâve been taken from the awards of the board of commissioners, under 
the Mexlcan treaty, who were recently sittlng in this clty." 

The statute which the applicant, Riebeling, invokes in support of 
his claim, was passed upon by Judge Treat in £x parte Gans, 17 Fed. 
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471. The Case of Gans is in ail essential respects similar to the case 
before the court. The applicant, Gans, as an informer, claimed, as 
does Eiebeling, compensation from the government for original in- 
formation given in a smuggling case. That case, as was the case 
hère, had been disposed of, and the proceeds of the condemned prop- 
erty paid into the treasury of the United States, prior to the iiling of 
the application for compensation. Discussing the statute, Judge 
Treat observed: 

"What, then, is the supposed function of the court? If to be reviewed by 
the secretary of the treasury, its action is not judieial; and only judicial 
functions can be devolved on its constitutionality [it constltutionally]. The 
persons who happen to be judges may be named for other than judicial du- 
ties eis nominibus or ex offlciis; but it will then be for them to détermine, 
each for hiroself, whether he will accept the new office or position. ïhe 
United States suprême court, as early as 1794, passed upon this gênerai sub- 
ject, and its early décisions were reviewed and affirmed in U. S. v. Ferreira, 
13 How. 40. The act of 1874 présents several anomalies in this respect. If 
the décision as to informers is committed solely to the discrétion of the sec- 
retary, the duty to décide is purely executive, and the information upon 
which he Is to act should corne from executive sources. Section 6 provides 
that, where no judicial proceedings are had, the secretary shall require satis- 
faetory proofs; but, where such proceedings shall hâve been instituted, he 
must, before payment, hâve the certiflcate of the court, by which, however, 
he is not bound as to compensation awarded. Xhis provision may be in- 
tended as a check on the secretary, but what function does the court per- 
form? Thèse suggestions are made for the purpose of directing attention to 
the anomaly of confounding or confusing judicial and executive functions. 
Whether the decree of a court as to an informer's rights, when made in a 
pendlng case, could or could not be enforced, need not be decided." 

It is not quite clear upon what distinct ground the learned judge 
relied in dismissing the pétition pending before him, but the infer- 
ence is clearly deducible that he acted upon two : (1) That the duty 
imposed upon the courts by the statute was extrajudicial; and (2) 
the application was not cognizable by him after the principal case 
had been disposed of and the proceeds of the condemned property 
paid into the treasury. His opinion concludes with thèse words: 

"Whatever view may be taken of the subject, there are so many anomalies 
connected with this application that the court must décline to entertain and 
act upon the pétition presented. If the petitloner seeks a review of the order 
of this court, dismissing the pétition for want of jurlsdictlon, a direct and 
praetical test will occur, viz. whether the appellate court has jurisdiction, 
or whether, on the other hand, the application is nonjudicial, and conse- 
quently not cognizable by the court as such." 

As to the présent application the court reserves any expression 
of opinion upon the question whether it has power to consider the 
application after the flnal disposition of the principal case, and the 
payment over by the clerk of the proceeds of the condemned property 
to the ofQciaJ authorized to receive it. But, upon the other and 
more important question, the court is clearly of opinion that under 
section 6 of the act of June 22, 1874, no judicial duty is required 
to be performed by, and no judicial power is conferred upon, it, and 
hence the court is without jurisdiction to act in the premises. The 
duty attempted to be imposed by section 6 upon the courts is simply 
clérical in its nature, which may be as conveniently and eiHciently 
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discharged by any compétent member of the executive department. 
The application should be dismissed for want of jurisdiction, and it ia 
80 ordered. 



UNITED STATES V. TÏE. 

(District Court, D. Oregon. October 21, 1895.) 

No. 4,008. 

Chinbse — Cbrtificatb dp Résidence — Ahrest akd Trial — Costs. 

Section 6 of ttie act of May 5, 1892, permits a Cbinese laborer arrested 
withoiit a certificate of résidence to sliow tliat lie was entitled to such cer- 
tiflcate, but was prevented, by reason of accident, sicliness, or other una- 
voldable cause, from procuring it; and déclares that, on proper proof 
thereof, a certificate shall be granted to him "upon hls paying the cost." 
Eéld, that this does not mean the costs of his arrest and trial, and that he 
is entitled to such certificate without paying such costs. 

This was a proceeding to procure the déportation of Charlie Tye, 
a Chinaman, who was arrested in the United States without having 
in his possession a certificate of his résidence, as required by Act 
May 5, 1892. 

Daniel R. Murphy, U. S. Atty., and Charles J. Schnabel, Asst. U. 
S. Atty. 
Chester Dolph, for défendant. 

. BELLINGER, District Judge. Section 6, of the act of May 5, 
1892, to prohibit the coming of Ohinese persons into the United States 
(27 Stat. 25), provides that: 

"Any Chinese laborer, wlthln the limits of the United States, who shall 
negleet, fail, or refuse to comply with the provisions of this act [with référ- 
ence to registration], or who, after one year from the passage hereof, shall 
be found within the Jurisdiction of the United States without such certificate 
of résidence, shall be deemed and adjudged to be unlawfuUy within the 
United States, and may be arrested, by any United States customs officiai, 
collector of internai revenue or his deputies, United States marshal or his 
deputies, and taken before a United States Judge, whose duty It shall be to 
order that he be deported from the United States as hereinbefore provided, 
unless he shall establish clearly to the satisfaction of said Judge, that by rea- 
son of accident, siclmess or other unavoidable cause, he has been unable to 
procure hls certificate, and to the satisfaction of the court, and by at least 
one crédible white witness, that he was a résident of the United States at 
the tlme of the passage of this act; and if upon the hearing, it shall appear 
that he is so entitled to a certificate, it shall be granted upon hls paying the 
cost. Should it appear that said Chinaman had procured a certificate whlch 
has been lost or destroyed, he shall be detained and Judgment suspended a 
reasonable time to enable him to procure a duplicate from the officer granting 
it, and in such cases the cost of said arrest and trial shall be in the discrétion 
of the court. And any Chinese person other than a Chinese laborer, having 
a right to be and remain in the United States, desiring such certificate as 
évidence of such right, may apply for and receive the same without charge." 

The court is called upon to construe the phrase "upon Jiis paying 
the cost," which is prescribed as a condition upon which a certificate 
shall be granted to a Chinese person who has been arrested for failure 
to register, and who shall show, in the manner provided in said sec- 
tion, that he was prevented from complying with the provisions of 
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the act by reason of accident, sickness, or other unavoidable cause. It 
is contended on behalf of the government that the cost which such 
Chinaman is required to pay includes the costs of his arregt and trial; 
but the subséquent clause in the same section, which provides that, 
where a Chinaman has procured a certiflcate which has been lost or 
destroyed, judgment shall be suspended to enable him to procure a 
duplicate, and in such cases the cost of said arrest and trial shall be 
in the discrétion of the court, shows that the word "cost" as used in 
the prior sentence does not mean the cost of arrest and trial. Where 
the act provided for the costs of arrest and trial, it has used the 
words "arrest and trial," leaving no ambiguity or room for doubt. 
Nor is there any reason why a Chinaman arrested for failure to reg- 
ister, and whose failure has been due to accident, sickness, or other 
unavoidable cause, and who is therefore without fault, should be 
placed in a more unfavorable position that one who may hâve lost 
his certiflcate through his own négligence or fault. The défendant 
is entitled to a certiflcate of registration without the payment of the 
costs of his arrest and trial. 



GODELL T. WELLS & FRENCH CO. 

(Circuit Court, N. D. Illinois. September 16, 1895.) 

1. Patents — Assitmpsit for Royalties— Défenses. 

In an action of assumpslt, on an agreement to pay royalties under a 
patent, the question is in référence to the existence of the agreement, and 
the défendant cannot attack the validity of the patent. 
8. Same — Notice op Spécial Dépenses. 

A notice of spécial défenses, under section 4920, Rev. St., is improper 
In an action of assumpsit on an agreement to pay royalties. 

Assumpsit by Henry C. Godell against the Wells & French Com- 
pany on an agreement to pay royalties under a patent. Pleas : Gen- 
eral issue; spécial pleas attacking validity of patent (1) for want of 
Invention, and (2) because anticipated in the prior art; and notice 
of spécial défenses, under section 4920, Eev. St. Demurrer to spé- 
cial pleas, and motion to strike notice from the files. 

Banning & Banning, for plaintiff. 

Bond, Adams, Pickard & Jackson, for défendant. 

SHOWALTER, Circuit Judge. The déclaration is on an agree- 
ment whereby the défendant was to pay royalties to the plaintiff. 
Assuming such an agreement, défendant cannot attack the patent. 
If there were no such agreement, either express or implied, plaintiff 
cannot recover. Therefore the pleas are bad. Each of the two 
pleas in question goes to ail the counts, — the spécial count and the 
common counts, — and nonassumpsit is also pleaded to the entire 
déclaration. Therefore, no question arises on this demurrer touch- 
ing the sufficiency of the flrst count. A demurrer to a spécial plea 
cannot be carried back to a détective count, when the gênerai issue 
or Bome other good plea is also pleaded to said count; nor, where the 
spécial plea goes to ail the counts, can a demurrer to such plea be 
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carried back fo one count which is defective, the others being good. 
In the former case, the good plea waives a demurrer to the count; 
in the lattôr, the demurrer, if carried back, would go to the entire 
déclaration, and, sinee some of the counts are good, would of course 
be overruled. 

A notice of défense, under the statute, is not good hère, on my 
ruling that the déclaration is in assumpsit, and not in casej on an 
agreement to pay royalties, and not for an infringement. The ques- 
tion whether there was a considération for the promise alleged, or 
any other question that may be made on the first count of the déclara- 
tion, is not before the court on this demurrer. 



THE ANTONIO ZAMBRANA. 

MECKE et al. V. THE ANTONIO ZAMBRANA. 

ACTIESBLSKABET ANTONIO ZAMBRANA v. MECKB et al. 

(District Court, S. B. New York. September 4, 1895.) 

Chartek Partï — Barranqdilla — Refusai, to Enter Unfhkqubkted Magda- 
LENA River — Bill of Lading — Customaht Port — Return Dblayed — 
Damages— Reasonable Time. 

The steamshlp Z., drawing 13 feet, being chartered to run ttiree montlis 
"between U. S. and ports of South America," cleared from Philadel- 
phia with a cargo deliverable, according to the bill of lading, "at Bar- 
ranquilla." For ten years previous to arrivai, steamers of her class had 
not gone up the river, to the city of Barranquilla, 20 miles up the river, 
but had delivered their cargoes at Puerto Colombo, a mère place of de- 
livery, from which there was transportation by rail to Barranquilla. The 
consignée insisted that the master should go up the river with the steam- 
er, and that it was safe to do so. In making prellminary soundings, the 
channel way being wholly unbuoyed, the captain and the only local 
pilot lost their llves. Thereafter the mate was advlsed by the captains 
of other steamers that the attempt would be dangerous, and he was 
warned by the agent of the insurers that the Insurance of the shlp would 
be forfeited by the attempt to go up the river; he thereupon refused to 
make the attempt. The consignée refused to take the cargo at Puerto 
Colombo, and after three months of ineffectuai endeavors at settlement 
the ship returned with her cargo, and brought this suit for charter hire; 
while the consignée, who was the principal in the charter, sued for dam- 
ages for a breach of the charter In not golng up to the river port of Bar- 
ranquilla, and for the value of the cargo. Held (1) that the mate was 
justifled in refusing to go up to the river port, and in returning with the 
cargo, upon the consignee's refusai to receive it at Puerto Colombo, there 
being no place for its storage; (2) that the shlp could not recover for her 
delay at Puerto Colombo beyond a reasonable time after the ultlmate 
refusai of the consignée to accept the cargo at the Puerto Colombo was 
known, and that the period of six weeks after arrivai, up to the time of 
the expii-atlon of the charter, was a reasonable and sufflclent time, and 
recovery of damages beyond that period was disallowed. 

This was a libel by Edward Mecke and another against the steam- 
er Antonio Zambrana to recover damages for failure to deliver cargo. 
The owner of the ship (Actieselskabet Antonio Zambrana) flled a 
cross libel to recover damages for failure to receive cargo and for the 
détention of the ship. 
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Pred. W. Hinrichs, for Mecke et al. 

Goodrich, Deady & Groodrich, for the Antonio Zambraiia and 
owner. 

BROWN, District Judge. The above libel and cross libel were 
filed by the charterers and owners respectively of the gteamship An- 
tonio Zambrana, to recover the damages which each claims to hâve 
sustained through the delay and détention of the steamei* in 1893, 
at Puerto Colombo, and her final return to New York without de- 
livering her cargo. 

The owners of the steamer had, on October 29, 1892, chartered the 
steamer to Howes & Co. of Philadelphie for a period of three months, 
with an option of three months longer, to be employed "between the 
United States and ports of South America" at the rate of £350 ster- 
ling per month. On the f ollowing December 23d, Howes & Ck). sub- 
let the same steamer for two months from that date to the libelants 
Mecke & Co. at the rate of £300 sterling per month, the other pro- 
visions of the subcharter being in accordance with the original 
charter; but no référence was made in the subcharter to the original 
charter. By the provisions of both charters the captain was to be 
under the orders and directions of the charterers, as regards "em- 
ployment, ajjrency. or other arrangements"; and both charterers 
agreed to indemnify "the owners" from ail conséquences or liabili- 
ties that may arise from the captain signing bills of lading or other- 
wise complying with their orders and directions." In the charter to 
Mecke & Co. no owners were named other than Howes & Co. The 
évidence shows that Mecke & Co. were acting merely as agents or 
brokers for Bafael Salzedo, of Barranquilla, who was the real prin- 
cipal, and whose chief object was the transportation of sait for the 
government from Manaure to the river port of Barranquilla, a trip 
of 80 miles. By directions of Salzedo, an outward cargo of coal and 
resin was loaded at Philadelphia, and a bill of lading presented to 
the master which was signed by him, providin? for delivery at Bar- 
ranquilla. 

On the 8th of January, 1893, the steamer arrived at Puerto Co- 
lombo, which for the last 10 years has been the ordinary port of 
discharge of steamers loaded for Barranquilla. From that port 
there was railway conveyance to the river port of Barranquilla, 
which was distant about 20 miles up the Magdalena river. Salzedo, 
the consignée of the cargo, demanded that the vessel should proceed 
up the Magdalena river to the river port of Barranquilla, and he re- 
fused to receive the cargo at Puerto Colombo to be forwarded thence 
by rail. Formerly some steamers had gone up the Magdalena to 
the river port of Barranquilla; but during at least seven years prier 
to the arrivai of the Zambrana, navigation of the Magdalena for 
steamers of her class had been abandoned as unsafe, and discon- 
tinued; and its réputation was that of an unsafe river port. The 
channel over the bar, about one-half mile wide, was uncertain and 
shifting. There were no buoys, nor stakes, nor signais; no tugs 
were available, and there was no government licensed pilot for that 
river, at least after the death of Astralaga; and the few other pilota 
v.70F.no.3— 21 
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for Puerto Colombo do not seem to bave been actually acquainted 
with any specifled" river channel, and preliminary soundings were 
necessary. 

On the llth of January, 1893, three days after arrivai, Capt. Boe, 
on the demand of Salssedo, veent ont with the pilot Astralaga in a 
small boat to examine the channel, with référence to going up to 
the river port, in company with an Insurance agent and four sea- 
men. They ail lost their lives in the attempt. Thereupon the com- 
mand of the steamer devolved on the mate Stubb, who being ad- 
vised by several masters of steamers at Puerto Colombo that the 
attempt to go up the Magdalena with the Zambrana was danger- 
ouB, and by the local insurance agent, that the Insurance of the 
vessel would be thereby forfeited, he refused to go up the river with 
the steamer, or to make any further examination of the channel. 
He testifles, and in that he is confirmed by the American consul, 
that he oiïered to send the cargo by rail from Puerto Colombo to 
Barranquilla, and to advance the railroad charges thereon, leaving 
the question of responsibility for that item to be subsequently de- 
termined, and that this was refused by Mr. Salzedo. The latter dé- 
nies this spécifie offer, though other parts of his testimony give it 
some confirmation. The only offer he testifles to is that he would 
accept the cargo if the master would pay the freight to Barranquilla, 
i. e., pay it unconditionally, which the mate rightly stated he had 
no authority to do. Salzedo's principal object, however, was to 
employ the Zambrana in the business of bringing sait up to the 
river port of Barranquilla. He was apparently liable to large dam- 
ages to the government should he fail to do so; though the govern- 
ment, after the Zambrana's return, remitted its claim. He con- 
stantly insisted, therefqre, that the Zambrana should go up the 
river; and that is probably the reason why no adjustment of their 
différences could be had as respects the delivery of the outward 
cargo; so that after numerous fruitless negotiations and delays, 
Capt. Krohg, who had meantime been sent ont by the owners to 
take charge of the vessel, left Puerto Colombo suddenly on May 2d, 
just in time to escape a further arrest of the vessel, and brought the 
cargo to Kew York, where it was sold on account of Mecke & Co., 
the shippers. Thereupon the above libel and cross libel were flled. 

The litigation in this matter has been laborious; the witnesses 
examined upon commission, numerous; and great différences are 
found in the testimony as to the navigability of the river Magdalena. 
AU who testified on the subject, however, concur in the fact that 
the navigation of the Magdalena for vessels of the class of the Zam- 
brana had been abandoned for at least seven years préviens. The 
testimony and correspondence leave no doubt in my mind that Mr. 
Salzedo believed that steamers of 10 or 12 feet draft could go up 
the river if they would only make the attempt; and that he in- 
tended to force, if possible, the resumption of navigation by such 
steamers up the Magdalena. "The weak part of the aflair," however, 
as he wrote Mecke & Co. (cited in their letter of April 20th), is, that 
"it was not stated in the charter party that the steamer should go 
to the river port of Barranquilla"; the customary place of dischar- 
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ging steamers' cargoes for Barranquilla being at Puerto Colombo. 
To Salzedo's complaint on account of this omission, the libelants 
Mecke & Go. say in reply, that the insertion of tbe riTer port was 
"not necessary, because, as you [Salzedo] state, it is possible for 
steamers drawing 14 feet to pasa the bar without danger; and if we 
had put this clause into the charter party, the charter of the steamer, 
which you needed so urgéntly, would not hâve been made." 

From this explicit statement of Mecke & Co., I do not infer that 
there was any fraudulent concealment of the wishtes of Salzedo from 
Capt. Boe, but only that Oapt. Boe refused to agrée positively to go 
to the river port of Barranquilla, and would only leave that ques- 
tion to be settled by what should be ascertained concerning the 
safety of navigation up the river and the available water after ar- 
rivai there. His own conduct after arrivai, the conduct of Salzedo 
in sending him out with Astralaga to verify the latter*» report a«t 
to the depth of water, and the testimony of Salzedo himself, corrolxr 
rate this inference. 

No weight can be given to the circumstance that the bill of lading 
provided for delivery "at Barranquilla," for several reasons: (1) 
Because it is obvions that Capt. Boe did not mean by this a delivery 
at the river port of Barranquilla; the ordinary place of delivery of 
Barranquilla cargoes from such steamers being at Puerto Colombo. 
(2) Because under this custom, a delivery at Puerto Colombo would 
be a good delivery, unless the vessel could properly go up the river 
port of Barranquilla without in the least compromising her safety; 
and in the latter case, under the terms of the charter party, she 
could be required to go there, the same as to any other safe port 
within the limits specified in the charter, without regard to the con- 
tents of any bill of lading. (3) Because the ship was loaded by the 
subcharterer alone, and as between the owner and the subcharterer 
the bill of lading is not treated ais designed to add to the charter 
obligations; the master had no authority to make additions; and 
as respects the choice of ports, it is plain from what is said above, 
that the master in signing the bill of lading did not act upon any 
knowledge, or choice of his own, but solely upon the request, and 
the direction, of the subcharterer, and at his risk as regards the 
propriety of the port specifled. "It is implied," says Maclachlan 
(Shipp. p. 426), "that the port to be named for delivery shall be such 
at the time of entry as the ship may enter without compromising 
her safety." It must also be a real and existing port, within the 
récognition of mariners, and of maritime usage, llie Alhambra, 6 
Prob. Div. 68. 

The case mainly turns, therefore, on the question whether the river 
port of Barranquilla was at that time such a recognized port, and 
such a reasonably safe port for steamers of the class of the Zam- 
brana, drawing about 13 feet of water aft, as required her to enter, 
or to make more endeavors to enter than were made. Upon this 
question, the fact that river navigation for vessels of the class of the 
Zambrana had been abandoned for at least seven years preceding, 
is a strong circumstance in support of the ship's refusai. The char- 
terer had no right tô make experiments with the ship, even at his 
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owp expense; certainly not, wken the charter gave no such authority, 
and did not even mention Barranquilla at ail. The disuse of the 
river is not sufficiently accounted for by the suggested interest of 
the Atlas Steamship Company in the new railroad at Puerto Colom- 
bo; since many other steamers than those of that line abandoned 
the river and delivered caxgoes for Barranquilla at Puerto Colombo. 
In the confiict of évidence it is to be notieed, that the majority of 
those who were under responsibility for their vessels regarded the 
river a,s unsafe and hazardous. As a rough sea and breakers across 
the bar were not uncommon, 3 to 4 feet of water in excess of the 
ship's draft vcere necessary to safety; i. e., in this case, from 16 to 17 
feet of water. 

The testimony taken by commission shows a number of witnesses 
who testify to a depth of from 16 to 22 feet as the least water in 
the channel over the bar at différent times from September, 1892, 
to January 5, 1893. There is no assurance, however, of the con- 
tinuity of thèse soundings, nor of the number of soundings taken in 
Crossing the bar ; no vessel of 13 feet draft had for years crossed the 
bar; différent witnesses on the Burlingham in September, 1892, give 
the différent depths of least water as 15 feet, 1Q\ feet, and 18 feet. 
Colina says 16 feet in November; and it is a singular circumstance, 
that though January was in the dry season, the depth of water re- 
ported to Salzedo increased rapidly as the arrivai of the Zambrana 
was expected; Astralaga reporting, on January 8, 1893, 22 feet as the 
least depth, and to this the carpenter Marcias testifles. Thèse dif- 
férences both upon the same trips, and upon successive trips, cast 
great suspicion on thèse reports. They are ail unoflScial. It is im- 
possible to accept the report of Astralaga as trustworthy. His death 
prevented any vérification of it by his testimony, and there are no 
circumstances given by Marcias which entitle it to crédit as a care- 
ful measurement; while theentire loss of the sounding expédition 
in charge of Astralaga, when he took Capt. Boe to test the depth of 
the passage, casts additional doubt on Astralaga's competency and 
trustworthiness as a pilot and a seaman. 

Still further doubt is cast upon the trustworthiness of the re- 
ported soundings, by the previous letters of Salzedo. In the letters 
of June 11 and July 23, 1892, he writes that he shall need "a steamer 
which, when loaded, does not draw more than 10 feet, so that she 
may enter into the boccas of the Magdalena river to the river port 
of the city" (i. e. as distinguished from the outer port of Puerto 
Colombo). When Mecke & Co. reply that a sea-going steamer of 
only 10 feet draft is difficult to obtain, he writes on September 20, 
1892, that "a steamer drawing 12 feet, when entirely loaded, would 
suit me;" and so late as December 24, 1892, after ail the alleged 
soundings of September and November were reported, and only a 
fortnight before the Zambrana arrived, he writes: "You may send 
me another steamer [than the Unita] with thèse conditions ; draw- 
ing, when entirely loaded, not more than 12 feet." The Zambrana 
when fully loaded, drew 14 feet, and on arrivai at Puerto Colombo, 
about 13 feet. Before this trouble arose, therefore, and up to within 
a fortnight of the Zambrana's arrivai, it was the deliberate judg- 
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ment of Salzedo Mmself, repeatedly expressed, that in order to go 
up the Magdalena to the river port of Barranquilla, the draft must 
not exceed 12 feet. Such évidence from the party most interested, 
wiiile planning for safe navigation, and before any bias arose from 
the stress of subséquent events, is of very persuasive force, con- 
firmed as it is by those shipmasters who stood charged with responsi- 
bility for their vessels, and confirmed also by the uniform practice 
of steamers to avoid the river port for the seven years preceding. 

It is to be further observed that the question hère is not whether 
upon the proof s subsequently taken in thèse cases it might be found 
that the Zambrana could, or could not, hâve safely crossed the bar; 
most doubtful, for the above reasons, as I consider that question to 
be; but the question hère is, whether upon the facts and circum- 
stances as presented to the mate Stubbs, he was bound to make any 
further attempts after the loss of the captain. The main facts were 
thèse: His first duty, the safety of the ship; neither the charter nor 
the bill of lading mentioning the river port of Barranquilla; the 
reported soundings, discordant; the last report of Astralaga so 
much exceeding ail prior ones as to be scarcely crédible; Salzedo 
pressing him to go up the river under the stimulus of strong self- 
interest, but refusing to agrée to indemnify the ship for the attempt; 
other shipmasters présent and long acquainted there, M'arning him 
that the attempt was hazardous and unsafe; and the insurers noti- 
fying him that his insurance would be forfeited; his captain al- 
ready sacrificed in the attempt, and Astralaga, the only licensed 
river pilot, also drowned in the same undertaking; the mate, the 
only person left compétent to take charge of the ship; the river port 
for seven years abandoned as unsafe for steamers of the Zambrana's 
class; no efforts by the government to restore its ruined crédit; no 
buoyed channel; no officiai soundings taken, though requested by 
the mate, and no consistent or well-authenticated private soundings ; 
and no certificated pilot left to conduct the ship. Under such cir- 
cumstances, I think the demand of the mate for oiïicial and crédible 
soundings as a condition of any further attempts to go to the river 
port was justifiable; and that he was not under any obligation to 
conduct what would hâve been virtually an experiment for Salzedo's 
beneflt, and at the ship's expansé, in determining whether naviga- 
tion for steamers to the river port might be safely resumed. 

Whatever may hâve been the contention or belief of the inhabi- 
tants, or the authorities at Barranquilla, who were interested in 
having steamers corne up to the river port, I must find that its fixed 
réputation and character among mariners and marine insurers was 
that it was unsafe and hazardous, and that it was not an existing 
port at ail for vessels of the class of the Zambrana; and that there 
had been no such ofScial soundings, or such repeated consistent and 
crédible reports of private soundings, as to give assurance of any 
suiïîcient or established channel, such as to make navigation safe 
for the Zambrana; and no such markîng of any channel by buoys, 
signais, or ranges, as would be requisite to the reopening of the river 
to navigation for such steamers, so as to maJke it a real and existing 
port within the fair récognition of mariners, and so as to authorize 
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the cliarterer to reqtiire the Zambrana to go up the river, and to 
continue tiiat navigation during tlie charter period. The attempt 
would hâve been, as above said, essentially an experiment, whieh 
nothing in the charter authorized Salzedo, the virtual charterer, to 
make, or to demand of the master to make, at the ship's risk. The 
consignée was consequently bound to accept the cargo at Puerto 
Colombo, as the usual place of discharge of such steamers bringing 
cargoes for Barranquilla, and the charterers hâve no claim to dam- 
ages for the delay. 

The inflexible demand of Salzedo that the Zambrana should go 
up to the river port, and his persistent refusai to receive the cargo 
at Puerto Colombo, were the cause of ail the subséquent compli- 
cations. Stubbs, the mate in charge, was finally thrown into prison, 
and the vessel was flned; there were no storehouses at Puerto Co- 
lombo where the cargo would be received, and where it could be 
stored on the consignee's account; and there was consequently no 
final recourse but to bring it away. The vessel was fortunate in 
getting away when she did to avoid further arrest, détention and 
loss. 

I do not flnd in the évidence, however, any sufificient reason why 
the vessel might not and should not hâve left Puerto Colombo much 
earlier than she did, after the positive and reiterated refusais of the 
consignée to accept the cargo there were known, as well as the 
ship's inability to store the cargo there on the consignee's account. 
I must, therefore, disallow the claim of the owners for charter hire 
beyond February 23, 1893, the end of the charter period, which af- 
forded a sufBcient time for the ship's return to New York after the 
above facts were fully known. The owners are entitled to recover 
for the last half month's hire unpaid, less the sum advanced by Sal- 
zedo in Puerto Colombo to the mate, and also less the net proceeds 
of the cargo sold in New York. I must disallow any claim for dam- 
ages to Mecke & Co., as I do not flnd on the part of the ship any 
breach of the charter obligations. 



THE D. B. STBELMAN. 

McHORNEY et al. v. THE D. B. STEELMAN. 

(District Court, B. D. Virginia. November 5, 1895.) 

Makitimb Libns— Suppr.TEs— Stalb Ci,atm. 

A schooner was leased to her master, -who was to receive 60 per cent, of 
her earnings. The owner had previously advertised that he would not be 
responslble for supplies furnished on the order of the master or crew. 
Over a year after the expiration of the contract, clalms for supplies were 
presented, in whlch nearly ail the items were more than two years old. 
The owner had no notice of the clalms until a few days before the libel 
was filed. Held, that Ubelants were guilty of Inexcusable lâches, and the 
libel must be dismlssed. 

This was a libel by McHorney & Wyatt against the schooner D. B. 
Steelman to enforce a claim for supplies. 

Sharp & Hughes, for McHorney & Wyatt. 
Whitehurst & Hughes, for the D. B. Steelman. 
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HUGHES, District Judge. The schooner D. B. Steelman is a 
Norfolk Yessel. She was leased for some two or more years by her 
owner, A. A. McCulIough, to her master, W. H. Andersen, by con- 
tract, which stipulated that Andersen was to receive 60 per cent, of 
her earnings, and McCulIough ib per cent. ; the latter having, bef ore 
then, advertised that he would in no case be responsible for supplies 
furnished this schooner on the order of her master or crew. More 
than a year after the termination of this contract, and after Ander- 
sen had ceased to be master of the schooner, the libelants presented 
a claim to the owner for a small balance of account against the 
schooner. Most of the items of this account were more than two 
years old, and ail of them were nearly of as long standing as two 
years; the owner having had no notice whatever up to the time of 
the présentation of this account, a few days before the libel was ftled, 
of its existence. The inexcusable lâches of the libelants, under ail 
the circumstances of this extraordinary case, deprive the claim of 
equity. Indeed, I think it would be contrary to the spirit and policy 
of the admiralty law for an admiralty court to lend its aid to the 
enforcement of a claim the collection of which would work such a 
hardship upon the respondent as this. The libel must be dismissed, 
with costs. 



THE SPEOTT. 

WYMAN V. THE SPEOTT. 

(District Com-t, S. D. New York. September 9, 1895.) 

Bill of Lading Signed by Charterbr— Captatn's Assent— Vessei. Held for 
GOODS ON Deck. 

Goods being delivered to the eharterers of the steamship S. at Ant- 
werp, they signed clean bills of lading for the same "pour le capitaine," 
with the knowledge and assent of the master. The vessel being subse- 
quently filled below deck, 10 baies of a consignment of wool remained, 
which were stowed on deck, for wliich a clean bill of lading had been pre- 
viously given as above stated. On the day of sailing the master gave a, 
single bill of lading to the eharterers for ail the goods of the différent 
shlppers, naming the différent shippers, and stating that the 10 baies were 
on deck. The 10 baies being injured by sea water, suit was brought by 
the shipper for damages: Held, that though the eharterers merely as such 
had no authority to bind the ship by signing bills of lading, they could 
do so under the master's assent and authority, which was in this case 
to be inferred from the circumstances; and that the ship was liable upon 
the clean bill of lading delivered to the shipper. 

This was a libel by Franklin Wyman against the steamship Sprott 
to recover damages to part of a consignment of wool in baies. 

George A. Black, for libelant. 

Wing, Putnam & Burlingham, for respondent. 

EROWN, District Judge. The libel was flled to recover damages 
to 33 baies of wool, part of a consignment of 163 baies shipped at 
Antwerp by J. B. Moores & Ce. April 18, 1895, on the steamship 
Sprott, bound for Boston and damaged by sea water on the voy- 
age. The libelant was the purchaser. of the goods and indorsee of 
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the bill of lading, which was in the usual form and excepted périls 
of the seas. 

Ten of the damaged baies were stowed on deck, on top of the 
after hatch. During bad weather some heavy seas were shipped, 
the baies were wet, the lashings became loosened, and through shift- 
ing of the baies back and forth, the tarpaulins beneath, which pi'o- 
teeted the hatches, were torn so that water got in below and in- 
jured other baies beneath the hatch before the tarpaulins could be 
replaced. The question is, whether the ship is liable under the 
peculiar bills of lading given for this consignment. 

The ship was chartered for a single voyage to the Société Col- 
ombe Belge de Navigation. On April 20th, just before she sailed, 
the master signed a gênerai bill of lading, with a copy of the ship's 
manifest attached, containing a statement of ail the goods on board, 
with the names of numerous différent shippers, the marks, and the 
consignées. The 163 baies in question were therein specifled as 
shipped by Fuhrman and çonsigned to Moores & Co., and 4 of them 
(mistake for 10) as "shipped on deck at shipper's risk." This bill 
of lading referred to the list attached, and repeated the statement 
that the goods shipped on deck were at shipper's risk. The 10 
baies were stowed on deck because there was no room for them 
below, and the charterers insisted, against the master's objection, 
that they should go along with the rest of the consignment. That 
was the only bill of lading signed by the master. It was deliv- 
ered by him to the charterers, and it recited the charterers as ship- 
ping ail the goods on board, although the list attached stated vari- 
ons other persons as the shippers. He gave no bill of lading to any 
of the several shippers stated in that list. 

Prior to this gênerai bill of lading signed by the master, the 
charterers had executed bills of lading to the several shippers, ap- 
parently as the goods were delivered for transportation, and before 
they were laden on board, and among them the bill of lading in- 
dorsed to the libelant. They were ail signed "pour le capitaine," 
i. e., for the captain. The libelant's bill of lading was dated 
April 18th, two days before the gênerai bill of lading signed by 
the master. Most of this shipment went below deck, but the ship was 
full before ail was loaded, ànd the remaining baies were placed 
on deck. The libelant's bill of lading made no référence to any 
goods on deck, and did not contain the exception above referred to, 
for the reason, evidently, that when it was signed by the char- 
terers, "for the captain," it was expected that ail could be stowed 
below deck. 

Upon the master's bill of lading manifestly the ship is not liable 
for the 10 baies, since they were stated in that bill of lading to 
be "at shipper's risk." Under the other bill of lading, signed by 
the charterers "pour le capitaine," the ship is liable, provided the 
charterers were authorized to exécute it; for in that case it would 
be équivalent to a bill of lading signed by the master himself, upon 
which there is no doubt that the ship would hâve been liable. 

The charter provided that the master and crew should be ap- 
pointed and paid by the shipowners, and the ship maintained by the 
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latter in good condition; that the "cap tain should be under the 
orders and direction of the charterers as regards employment, agency, 
and other arrangements"; that he should "sign bills of lading as 
presented"; and that the cliarterers should indemnify the owners 
therefrom; that the whole stowage capacity of the ship should be 
at charterers' disposai; and that she would carry "a reasonable 
deck load at charterers' risk." 

For the libelant it is claimed that the clause providing that the 
master should "sign bills of lading as presented" with. indemnity 
from the charterers, was équivalent to an authority from the ship- 
owners to the charterers to sign bills of lading themselves, or to 
require the master to sign them in any form the charterers pleased, 
even to giving clean bills of lading, as in this case, for goods car- 
ried on deck; that the ship would be bound thereby; and that for 
any damages that arose from the misuse of this authority, the shlp- 
owners must look to the charterers for indemnity under the clause 
of the charter that provided for such indemnity, 

I cannot concur in this view. It is not a reasonable construc- 
tion to suppose that the charter waa intended to authorize the giv- 
ing of bills of lading in violation of its own express provisions. It 
authorized the carriage of goods on deck, but provided that this 
should be done at the charterers' risk. It did not authorize a clean 
bill of lading to be given by anybody for a deck cargo. The char- 
ter did not authorize the charterers to sign any bills of lading at 
ail. It provided that they should be signed by the master, and 
"as presented." This means as lawfully and rightfully presented, 
under the charter provisions. The Tongoy, 55 Fed. 329; Jones v. 
Hough, 5 Exch. Div. 116, 120; Baumwoll, etc., v. Furness [1893] App. 
Cas. 15. 

Nor had the charterers, merely as such, any authority by implica- 
tion to issue bills of lading. The charter was of a mixed character. 
In some respects the charterers were in the position of owners pro 
hac vice, and could bind the ship. The Centurion, 57 Fed. 416. But 
no authority can be derived from the charter by implication that is 
inconsistent with its own provisions. As the charter provision for 
the appointment of the master by the owner was in part for the 
gênerai protection of the interests of the shipowner against the mis- 
use of the ship, or irregularity, or fraud, so the provision that bills 
of lading should be signed by the master was evidently designed as 
a safeguard pro tanto against any improper charges against the 
ship through the issue of bills of lading improperly by the charter- 
ers, or other persons. That clause, therefore, excludes any authority 
in the charterers, from the mère charter itself, to bind the ship by 
bills of lading; and if there were no other circumstances importing 
any such authority, I should hold the ship not bound. 

The bill of lading delivered to the shipper, however, does not pur- 
port to be executed by the charterers on their own account, or by 
virtue of any power of their own as charterers to bind the ship by 
their own bills of lading. They signed it "pour le capitaine," i. e., 
as agents of the captain. In issuing this bill of lading the charter- 
ers represented themselves to be the captain's agents for that pur- 
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pose. The bill of lading purports to be the captain's bill of lading, 
executed by the charterers as his agent. The charter itself did not 
authorize the charterers to act as such agents, neither did it forbid 
this, if the captain chose to authorize them to sign the bills of lading 
in his behalf. 

The circumstances proved seem to me to be inconsistent with any 
other reasonable hypothesis than that the master did authorize the 
charterers to sign bills of lading for such goods as were delivered to 
the ship for transportation. The évidence on this point is very 
meager; but it is the laore persuasive so far as it goes, from the fact 
that it is aJl derived from the master's own déposition. He was not 
asked whether he had authorized or requested the charterers to sign 
bills of lading in his behalf, but he does not say that he had not done 
so. He knew that the goods came from many différent shippers; 
and that, as a matter of course, the ship was to give a bill of lading 
to each shipper. He did not personally sign any of thèse necessary 
bills of lading. He testifles that he knew the charterers were sign- 
ing bills of lading for ail thèse goods, and that he saw them doing 
so in their office, though he did not read them. He knew that thèse 
bills of lading were for the shippers' uses, as commercial documents 
on which they are entitled to rely, both as the usual évidence of ship- 
ment, and as to the rights of the shippers and of their indorsees there- 
under. When the ship was full and the 10 baies remained, they 
were pnt on deck at the charterers' request because, as he says, "I 
knew thëy had signed bills of lading for them before they went into 
thé fehip possibly, and that is the reason they wanted them to go with 
her." There is not the least intimation by the captain that this sign- 
ing of billfe of lading by the charterers was not done with his full 
concurrence; no objection to it on his part is intimated by him. It 
was work réquired to be done by him, or by some one in his behalf. 
as he knew; and some of it was done in his actual présence; and 
on his examination, he does not deny that he authorized it. This 
knowledge and concurrence, in the absence of ail négative évidence, 
under such circumstances, import an authority from the master to 
the charterers to sign the bills of lading in his behalf. 1 Pars. 
Shipp. & Adm. 185. It is not necessary to consider whether the mas- 
ter could lawfully delegate this authority so completely as to divest 
himself of ail supervision or control over the signing of bills of lad- 
ing; for thia is not such a case. Hère the charterers acted in the 
immédiate présence of the master, and scarcely otherwise than as 
his amanuenses. And in such a case I cannot doubt that the ship 
and master are bound to third persons upon bills of lading thus exe- 
cuted in his behalf, with his knowledge and concurrence, the same 
as if signed by himself in person. 

Under thèse circumstances, therefore, I must flnd that the duty 
of the master and the obligation of the ship were the same as if the 
master had personally signed clean bills of lading for the whole 163 
baies, and thereafter found that he must leave behind the last 10 
balfîs or else take them on deck. The dnty of the master in that case 
wortld hâve been to let the shipper know the facts, and take his 
instructions. That was his duty hère. For the master knew that 
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clean bills of lading had been issued in his behalf, and that the 
shipper was entitled to rely thereon for the usual security of under- 
deck cargo. Yet he took no steps, he says, to notify the shippers 
that the 10 baies must go on deck, or remain behind. There is noth- 
ing in the testimony concerning notice of this fact given, or designed 
to be given, by the charterers to the shipper. 

I do not think it is any défense to the ship that the bill of lading 
signed by the master recited the shipment of ail the cargo as having 
been made by the charterers. The ship is not entitled to claim from 
that circumstance that it was dealing with the charterers alone, and 
had no privity with the actual shippers. For the master knew to 
the contrary. His own bill of lading recited the actual shippers, 
and he knew that the usual bills of lading had been given to those 
shippers on the ship's account. To suiïer the ship, therefore, to 
deny any privity with the actual known shippers, under cover of a 
single bill of lading given to the charterers as sole shipper, would be 
to uphold a mère subterfuge, and a virtual fraud upon the shippers; 
since the ship's bills of lading were given to shippers with the 
master's knowledge and concurrence, and on his account. The 
master, knowing that clean bills of lading had been given for the 
163 baies, knew that the charterers had no authority to ship them on 
deck at shipper's risk. His own bill of lading to the charterers with 
that exception inserted, is therefore, no protection to him or to the 
ship ; and if he répudiâtes the bill of lading signed in his behalf by 
the charterers, as respects goods other than the charterers' goods, lie 
is in the situation of a master who has received goods for transporta- 
tion without giving any bill of lading for them at ail ; and upon that 
theory he would be bound to carry the goods in the customary man- 
ner, that is, under deck. The Delaware, 14 Wall. 579. 

The goods damaged below were damaged by sea water through 
heavy gales. That was a seà péril. The évidence does not show 
any such négligence on the ship's part as to charge her with fault 
in not avoiding this damage. It was not négligence, nor any breach 
of duty, to carry deck cargo. The after hatch was considered the 
safest place on deck. It was a usual place, and I do not flnd any 
customary and reasonable précautions against in jury omitted. 

Decree for libelant for the damage only to the 10 baies carried on 
deck, with a référence to compute the amount, if not agreed upon, 
with costs. 



THE EARNWELL, 

THE EARNWELL et al. v. MARSHALL. 

(Circuit Court of Appeals, Thlrd Circuit. October 31, 1895.) 

No. 10. 

PUiOTS — Offer oj' Services — Obligation to Accbpt. 

A steamshlp coming Into Delaware Bay by way of Cape Henlopen, and 
bound for Phlladelphia, is obllged, under the Delaware statute (April 
5, 1881, I 5), to accept the flrst available pilot who offers his services; 
and if She refuses him, and takes another, who at the time was further 
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away, she is nevertheless liable to the former for hls fées. 68 Fed. 229, 
afflrmed. 
3. Same^Foheign Vesset- on High Seas. 

The question whether a foreign vessel is bound by the eompulsory 
pilotage laws of a state, where the tender o* services is made upon ttfe 
high seas, does, not arise where the évidence conclusively shows that the 
offer was made withln three miles of the shore. 

AppeaJ from the District Court of tlie United States for the Eastern 
District of Pennsylvania. 

This was a libel by William F. Marshall, a licensed pilot, against 
the steamship Earnwell, to recover pilotage fées, allegiag that she 
refused to accept his services when ofiEered. The district court ren- 
dered a decree in favor of libelant for the sum claimed (68 Fed. 229), 
and the Earn\vell Steamship Company, Limited, claimants of the 
vessel, appealed. 

Henry R Edmunds, for appellants. 
Henry Flanders, for appellee. 

Before AOHESON and DALLAS, Circuit Judges. 

ACHESON, Circuit Judge, William P. Marshall, a pilot duly 
licensed under the laws of the state of Delaware, flled a libel in the 
court below against the steamship Earnwell to recover for pilotage 
due under an act of assembly of the state of Delaware approved 
April 5, 1881, which provides as follows: 

"Sec. 5. That every ship or vessel, propelled by steam or salis arriving 
from or bound to any foreign port or place, except American vessels whose 
cargoes are exclusively of coal mined in the United States, passing in or 
out of the Delaware Bay, by the way of Cape Henlopen, shall be obliged 
to receive a pilot ♦ • • and If the master of any of the said ships or ves- 
sels after she is spoken or a pilot ofCered shall refuse or neglect to take a 
pilot, the master, owner, or consignée of such vessel shall forfeit and pay 
to any such pilot suing for the same a sum equal to the pilotage of such 
ship or vessel; ♦ ♦ * or such pilot may pursue his remedy therefor by 
a libel In admiralty in any United States district court, elther in personam 
or by proceeding in rem to enforce the lien hereby given hlm on such ship 
or vessel * * *. 

"Sec. 6. That the pilot who shall first ofCer himself to any Inward bound 
ships or vessels, shall be entitled to take charge thereof." 

The libel charged, that on the morning of the 3,d day of February, 
1894, the libelant offered himself to pilot the Earnwell, a foreign 
vessel, passing into the Delaware Bay by the way of Cape Hen- 
lopen, on a voyage from Matanzas, Cuba, and bound to the port of 
Philadelphia; that the Earnwell neglected and refused to take the 
libelant as her pilot, and proceeded on her voyage, and to her des- 
tination, without allowing him to board her. The original answer, 
upon which the case went to hearing, raised the single issue whether 
the libelant withdrew his offer of service, thus releasing the Earn- 
well. The answer alleged as follows : 

"At about 5:45 o'clock a. m. of the 3d day of February, A. D. 1894, the 
steamship Earnwell passed Fenwick's Island llght, bound in, and her course 
was set for Cape Henlopen. At daybreak there were three pilot boats in 
sight, — one about six miles to the eastward; another about four miles north- 
eastwardly, and the third about nortb, distant about four miles; the lattèr 
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Standing directly across the traek of the steamer. The libelant was on the 
boat named above as belng northeastwardly, and was out of the track of 
the steamer. That, shortly after sighting the said beats, libelant's boat 
signaled by hoisting her flag, and continued comlng towards the steamer; 
but when within one and a half miles from the steamer, for some cause 
unknown to déponent, she hauled down her signal, and sailed away, thus 
preventing the Earnwell from accepting the service. The steamer continued 
on her course until she intercepted the boat whose course was above given 
as north, from whlch a duly-licensed pilot was taken." 

The défense that the libelant thus withdrew his offer of service 
wholly failed. It was unsupported by any évidence. It vi^as shown 
that the libelant's pilot boat kept her signal flag up until after the 
Earnwell had passed across her bow, and practically had refused 
the libelant's offer. Such was the flnding of the court below. The 
court, however, did not hold the respondent strictly to the pleadings, 
but examined the proofs to see whether they afforded the Earnwell 
any justification for her conduct. The court found that the libel- 
ant's pilot boat (the Bayard) and the pilot boat (the Cope) from 
which the pilot was taken were similarly situated with respect to 
the Earnwell, and alone were available to her; that the Earnwell 
could hâve taken a pilot as readily from one as from the other ; that 
she would not hâve suffered materially more delay in taking the 
libelant than she did in taking a pilot from the Cope; that the libel- 
ant tendered his services by the usual signal, which the Earnwell 
understood; and that the Cope did not tender a pilot at ail, not ex- 
pecting to be employed, because of the tender of a pilot already made 
by the Bayard. Thèse flndings were fully warranted by the évi- 
dence, and certainly they brought the libelant's case within the pro- 
visions of the statute of Delaware, as the court below held. 

After the opinion of the court was flled, but before decree en- 
tered, an amendment to the answer was allowed, which avers as 
follows: 

"That thls respondent bas been advised, and now allèges, that the pilotage 
law of the state of Delaware cannot affect the rights of respondent's steamer 
to accept or refuse pilota at a place upon the high seas, and that the alleged 
place of hall or speaking was upon the high seas. That the said steamship 
Earnwell being a British steamer, upon the high seas, outside the limit of 
any particular state, no law, either of the United States or of any of the in- 
divldual States, can affect her right to accept or reject a pilot at the place 
mentioned." 

We are of opinion, however, that the question presented by this 
amendment does not arise upon the proofs, for it clearly appears 
therefrom that the offer of services as pilot by the libelant was made 
within the three-mile limit. The positive and uncontradicted tes- 
timony is that at the time the Earnwell passed the bow of the pilot 
boat, the Bayard, the latter was not over three miles distant from 
Cape Henlopen, and the Earnwell was from one-quarter to one-half 
mile nearer the cape than the Bayard. We flnd no error in this 
record, and accordingly the decree of the court below is afifirmed. 
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THE HERCULES. 

CEOSSLEY V. THE HERCULES. 

(District Couri:, E. D. Virginia. Noyember 6, 1895.) 

Coi.T.rsTON— Stbamek and Sail— Mutdai. Fault. 

Where a tug with tow coUided witli a schooner in a fog on the open 
sea, held, that both were in fault; tlie schooner for not using a proper 
meclianical fog horn, and the tug for not standing by after the collision, 
notwithstandlng that the schooner was in a sinklng condition. 

This was a libel by W. W. Crossley, master of the schooner Morgan, 
against the steam tug Hercules, to recover damages resulting f rom a 
collision. 

Whitehurst & Hughes, for Crossley. 
Sharp & Hughes, for The Hercules. 

HUGHES, District .Judge. The Morgan is a three-masted 
schooner of 533 tons; W. W. Crossley, the libelant, master. She 
set sail from Hampton Roads, with a cargo of 1,038 tons of coal, 
about noon of the 24th of March, 1893, bound for New Haven, Conn. 
It grew f oggy about 3 o'clock, but the fog partially lifted about 4 
o'clock, when the schooner passed Cape Charles light. She was then 
aailing under h^r three lower sails, two topsails, and four jibs. After 
passing the Cape Charles lightship she took in the two topsails. The 
wind and fog afterwards increased until 7 o'clock, when the spanker 
and one of the jibs were taken in; and she then sailed with her fore- 
sail, mainsail, and three jibs up. After 7 o'clock p. m. there was 
a strong wind from S. S. W., and a heavy sea from S. E. and E. The 
fog was thick, and the vessel on a N. E. course, under sail, until 
nearly 9 o'clock p. m., when the wind became moderate and was so 
until 10 :30, up to which time she had her lights up and burning, with 
a lookout stationed forward, sounding a fog horn, a seaman at the 
wheel, the mate on deck amidships (it being his watch), and also the 
captain. She had no mechanical fog horn. Before sails were taken 
in, — about 7, — the schooner had been making seven knots an hour. 
Afterwards, until 9, she made six knots. After 9 the wind moder- 
ated, and she made flve knots. The proofs of the libelant show that 
at about 10:30 p. m. the captain, liaving previously gone down into 
the cabin to check off his course, was coming up on deck, when a 
steamer's whistle was reported to him. This steamer proved to be 
the steam tug Hercules, Taylor, master, coming south on a course 
S. S. W., bound for Norfolk, having in tow the barge Charter Oak 
on a 200-fathom hawser, the barge being without load, and moving 
light on the water. The tug's lights were in place and burning. 
Her master was in the pilot house, in charge of her navigation, and 
at the same time blowing her fog whistle, and acting as lookout on 
the starboard side of the tug. A foreign-bom young man was at 
the wheel, obeying the directions of the master. The foreman and 
engineer were on duty. Thèse were the only persons on duty at the 
time on the tug. On the barge the master and a seaman were on 
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duty. It is in proof that tliree of the four men on duty on thé 
tug heard the fog horn of the schoorier, and saw her lights. The 
whistles of the tug were not heard on the Morgan, and the lights of 
the tug were not seen approaching on the port bow of the Morgan, 
until the tug was close aboard, and a collision became imminent. 
At that moment, for the purpose of easing the blow of the impending 
collision, the schooner's helm was thrown hard a-port, causing her to 
go off rapidly, and to head nearly east at the moment of collision. 
The tug had been moving at f ull speed up to the time of hearing the 
schooner's fog horn, making, however, only about four miles an hour, 
in conséquence of the wind and tide being against her. WTien she 
heard the schooner's fog horn, she reversed her engines, but contin- 
ued to move ahead, and struck the schooner forward of the break of 
her poops, cutting her down thro.ugh four planks into her timbers, 
opening a large aperture, through which a man could thrust his arm 
to the shoulder. The schooner was promptly hauled up in the wind 
and hove to. She proved to be in a sinking condition, and called 
upon the tug for assistance by signais and shouts, and firing shot 
cartridges from a Winchester rifle three times. This proved of no 
avail and the tug dlsappeared and was not heard of again. The 
schooner wore to, leaking badly, and in spite of vigorous efforts of 
master and crew to stanch the leak, the water gained rapidly in the 
hold. She tried to make port, but was unable to do so, and at 5 
o'clock a. m. the water had so increased in the hold that the crew 
were obliged to take to the small boat, and leave the schooner to her 
f ate. She sank about 6 a. m. on the morning of the 25th of March, 
7 miles N. E. of Winter Quarter lightship. Her crew were picked 
up that morning by a passing tug, and brought in to New York, 
which they reached on the 27th of March. The tug Hercules pro- 
ceeded on her way to Norfolk, where she arrived in the same after- 
noon (of the 25th of March). The tug did not stand by the schooner, 
and made no effort to give help to her. The men on the barge Char- 
ter Oak, in tow of the Hercules, did not know, until after reaching 
Norfolk, that a collision had occurred. The tug remained but a day 
or two in Norfolk, and then, after the libel in this case had been is- 
sued, went out on a cruise of some sort, and so remained, until an 
oflScer of this court, having got on a revenue cutter for the purpose, 
found her, three days afterwards, near Thimble light, in Chesapeake 
bay, and arrested her. 

In the f oregoing statement I hâve not gone with any détail into the 
incidental facts shown by the évidence. The tug was in fault in 
failing to stand by the schooner after the collision, as well as in other 
particulars not material to the décision of this case. The schooner 
was in fault in not having had on board and in not using a proper 
mechanical fog horn. By mechanical fog horn is meant one sounded 
by mechanical means, as distinguished from horns sounded from the 
human lungs. Both of thèse colliding vessels having been at fault, 
the damages resulting from the collision and the sinking of the 
schooner must be divided equally; the costs of suit to be paid by 
the respondent. 
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EAELB et al. v. UNITED STATES. 

(Circuit Court ot Appeals, Nlnth Circuit. November 4, 1895.) 

No. 200. 

Appeal from the District Court of the United States for the District of 

Before McKENNA and GILBEET, Circuit Judges. 

Questions of law certifled to the suprême court of the United States. 
For prier report, eee 57 Fed. 706. 
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NILSSON T. SWINDELL et aL 

(Circuit Court of Appeals, Fifth Circuit. November 2, 1895.) 

No. 440. 

Appeal from the District Court of the United States for the Northern 
District of Plorida. 
John A. Henderson and Geo. P. Raney, for appellees. 
Docketeâ and dlsmlssed, pursuant to the slxteenth rule. 



NOYES T. SILVER QUBBN MIN. C!0. 

(Circuit Court of Appeals, Nlnth Circuit. November 4, 1895.) 

No. 22a 

In Error to the District Court of the United States for the District of 

Before McKENNA and GILBERT, Circuit Judges. 

Questions of law certifled to thé suprême court of the United States. 
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(Circuit Court of Appeals, Flfth Circuit October 3, 1895.) 

No. 437. 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of Plorida. 
H. Blsbee and C. D. Einehart, for appellee. 
Docketed and dlsmlssed, pursuant to the sixteenth rule. 
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FEESCOLE V. CITY OF LANCASTER, 

(Circuit Court, E. D. Pennsylvania. October 10, 1895.) 
No. 57. 

1. Peactice AT Law— Inspection op Documents— Discovbry. 

The plaintiff, in an action at law on a contract, Is entitled, under tlie 
Pennsylvania practlce, for the purpose of eompleting his pleadings and 
preparing for trial, to an inspection of "plans" constituting part of the 
agreement sued on, where he shows that there is but one complète copy 
thereof, which Is in defendant's possession. Murphy v. Morris, 2 Mlles, 
60, foUowed. 

2. Samb— Foi/LowiNG State Practice. 

The practice in the fédéral courts in relation to the inspection of papers 
for the purpose of aiding a party in preparing for trial, as distinguished 
from inspection of papers "to be used on the trial," in respect to which 
an act of congress applies, is regulated by the practlce prevaillng in the 
state courts. See Anderson v. Mackay, 46 Fed. 105. 

8. Samb— Place of Inspection. 

Qusere, whether production of papers, for the purpose of enabling a 
party to prépare for trial, may be ordered to be made elsewhere than in 
court 

TMs was an action at law by Samuel W. Frescole against the city 
of Lancaster, Pa. Plaintiff bas applied for an order on défendant 
to produee certain papers for inspection. 

John G. Johnson, W. H. Roland, and Brown & Hensel, for plaintiff. 
John E. Snyder, George Hanman, and B. Frank Eshleman, for de- 
fendant. 

DALLAS, Circuit Judge. This is an application by the plaintiff- 
for an order on the défendant to produce in advance of the trial, 
certain "plans," it being averred by pétition that said plans are a 
part of the agreement sued upon, and that their inspection by the 
plaintiff "is necessary for him in this proceeding, and in order to 
properly prépare certain amendments to his statements, and to fully 
complète the pleadings of this cause, and to properly prépare for the 
trial of said cause." The défendant, by answer, allèges that the pe- 
titioner "does not hâve such interest in the plans mentioned therein 
as to entitle him to hâve the same submitted to him in advance of 
the trial"; "that he has no property vfhatever in the same"; that 
(upon information) he already has a copy of them; and that "he 
cannot need them to prépare his amended statement, as he has filed 
the said amended statement with his pétition." The pétition and 
answer are verifled as aflSdavits, and upon them the matter has been 
submitted and considered. In Murphy v. Morris, 2 Miles, 60, such 
an order as is now asked for was, after f ull considération, and upon 
thorough examination of the English décisions, made by a judge of 
eminent réputation. He rested his judgment "on gênerai principlfcs 
of common law," and held that the application before him fell "with- 
in the narrowest limits of the modem British décisions," by which 
the gênerai rule, as theretofore laid down by Lord Mansfleld, "that, 
wherever the défendant would be entitled to a discovery in equity, 
he should hâve an inspection at common law," had been modifled, 
v.70F.no.4— 22 
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so as to restrict orders for inspection to cases of documents "which 
are, to some extent, the property of bôth parties, as in the case of 
an agreement of which there is but one copy." The facts and cir- 
cumstances of that case and of this one are substantially the same. 
There the instrument of which inspection was sought, was the foun- 
dation of the action. Hère it is alleged, and is not denied, that the 
plans in question are a part of the contract which is the basis of the 
suit, and of course there is no différence in principle whether the 
examination needed be of an entire document or only of a part of it. 
If, in the case of an agreement of which there is but one copy, "the 
party who holds it is a trustée for the other," it follows that, where 
there is but one complète copy, that copy is so held. The averment of 
the answer, that the plaintiff has a copy of thèse plans, is entitled to 
no weight. It is made upon information, the source of which is not 
stated, and it is not even coupled with the usual statement that the 
respondent believes it to be true. In Murphy v. Morris the applica- 
tion was made before déclaration âled. Hère, it is made after, or 
contemporaneously with, the iiling of an amended statement. But, 
again, this makes no différence. It may well be that, upon inspec- 
tion of the plans, still further amendment may be thought requisite, 
and may be allowed ; and, moreover, the reasoning of the opinion in 
Murphy v. Morris clearly goes to the extent of showing that the pro- 
duction of papers may be directed, not only for the purpose of en- 
abling a plaintiff to déclare, but also to aid him in preparing for trial. 
The gist of the matter is that each party is equally entitled to know 
the entire contents of their mutual agreement, before their respec- 
tive rights thereunder are subjected to judicial investigation. 

I am aware of no case in the Perinsylvania courts in which the rul- 
ing in Murphy v. Morris has been questioned, and I believe it may 
be taken to correctly indicate their practice. That practice seems 
to me to be a just and salutary one, and I perceive no reason for 
supposing that it should be excluded from this court, but, to the 
contrary, find it sanctioned, as I think, by fédéral décisions. In An- 
derson v. Mackay, 46 Ped. 105, Judge Lacombe, in the Second circuit, 
granted an order for the examination of a défendant to enable the 
plaintiff to frame his complaint; and, if this could be done, the pro- 
duction of documents for a like purpose certainly may be required. 
The décision was based upon the practice of the tribunals of the state 
in which the circuit court was sitting. It seems that, in that in- 
stance, the state practice was established by statute, not by judicial 
authority; but that circumstance, which is manifestly of no impor- 
tance, was not even referred to in the opinion. The court distin- 
guished between évidence "to be used on the trial," to which an act 
of congress applies, and an examination needed for prenaration ; and 
if this distinction be borne in mind, the question will be relieved from 
any difflculty suggested by the familiar principle that state practice 
is not to be followed where, by a statute of the United States, that 
of the fédéral courts has been prescribed. In Coit v. Amalgamating 
Co., 9 Fed. 577, a suit in equity, an order was made, in this district, 
for the production of certain books and papers. The case is not f uUy 
reported, but I hâve examined the record, and flnd that, although 
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production was ordered after issue joined, and, presumably, with a 
view to the use of the documents as évidence on the hearing, yet one, 
and perhaps the principal, object of the complainants, who obtained 
the order, was to secure an opportunity for their inspection in ad- 
vance of hearing; and the legitimacy of that object was obviously 
recognized by the court, for the order which it flnally made contains 
this clause: "And that the complainants' counsel may inspect the 
books and papers so produced, in the présence of the examiner." 

I hold, for the reasons I hâve endeavored to présent, that the plain- 
tiiî should be permitted to inspect the plans in question, and to make 
a copy of them if desired. It is not perfectly clear to me, however, 
that the défendant should be required to produce them elsewhere 
than in court. Therefore, the order now to be made will be for such 
production, and, when they shall be so produced, the court will prob- 
ably direct the inspection to proceed in the présence of its clerk. 
The inconvenience to parties and counsel which might arise from 
precisely pursuing the terms of this order would be in great measure 
obviated by making the production and inspection before the circuit 
court commissioner at Lancaster ; and if counsel shall agrée upon the 
latter course, they may understand that it is sanctioned by the court. 

It is ordered that the défendant shall produce the plans mentioned 
and referred to in the plaintiffl's pétition before this court, on October 
15, 1895, at 10 o'clock a. m. 



CAMPBELL PRINTING PRESS & MANUF'G CO. v. MARDEN et al. 

(Circuit Court, D. Massacliusetts. October 26, 1895.) 

No. 285. 

1. Eqtjitt Pkacticb — Opening DEcnBE— Discrétion op Coubt. 

A motion to open a decree in order to introduce new évidence is not 
a motion for a rehearing, technically so called, and is not governed by 
tlie stringent rule which requires the petitioner to make ont a case be- 
yond a reasonable doubt. The motion, rather, is addressed to the dis- 
crétion of the court, and may be granted, even if the court Is not per- 
suaded that the new évidence would certainly requlre a modification of 
the decree. 

3. Same— Injdnction in Patent Cases— Sxjpersedeas. 

Where respondents took an appeal, with an order of supersedeas, frdm 
a decree enjolning infringement of a patent, but afterwards dismissed 
the appeal, and moved to open the decree to let In new évidence of an- 
ticipation, which motion was granted, held that, as the patent would ex- 
pire in about a year, and some tlme must elapse before the cause could 
be heard agaln, the supersedeas should be vacated, and an injunction 
issued, pending the rehearing. 

This was a suit in equity by the Campbell Printing-Press & Manu- 
facturing Company against George A. Marden and Edward T. 
Rowell, copartners as Marden & Kowell, for infringement of letters 
patent No. 292,521, issued January 8, 1884, to Wellington P. Kidder, 
for a printing machine, and No. 376,053, issued January 3, 1888, to 
John H. Stonemetz, for a web printing machine. Heard on motion 
to open the decree for the admission of new proofs. 
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Louis W. Southgate, for complainant. 
Betts, Hyde & Betts, for défendants. 

CAKPENTER, District Judge. In this case a decree for an in- 
junction and an account was ordered in December last. 64 Fed. 
782. An appeal was taken by the respondents, and they bave dis- 
missed tbat appeal, witbout préjudice to tbeir right to move to re- 
open tbe decree and to take furtber évidence and to reargue the case, 
pursuant to tbe opinion of the circuit court of appeals rendered in 
May last. 15 C. C. A. 26, 67 Fed. 809. The respondents now move 
to reopen tbe decree, to amend tbeir answer and to introduce fur- 
tber évidence. Tbe purpose of this motion is to put in évidence, 
as bearing on the interprétation of the patents bere in suit, tbe 
Britisb letters patent No. 2,518, of June 20, 1801, to Senefelder; 
the Britisb letters patent No. 886, of April 17, 1854, to Tannahill; 
and tbe French letters patent of September 25, 1845, to Baum and 
Meyer. They also allège tbat, as they believe, there are otber prier 
patents, wbich will show tbe inventions of the patents in suit, or 
substantial parts thereof, tbat may yet be discovered, and pray tbat 
the same, when discovered, may be inserted, and aided by supple- 
mental pétition, or amendment of this pétition, if necessary. 

This is not a motion for a rehearing, tecbnically so called, and 
therefore is not govemed by tbe stringent rule wbich requires a 
case to be made out beyond a reasonable doubt by tbe petitioner. 
It is ratber a motion addressed to tbe discrétion of tbe court with 
référence to the order of trial. An examination of tbe patents 
now oiïered to be produced, with tbe aid of a careful argument as 
to tbeir contents, has failed to persuade me tbat they anticipate 
the invention of the patents hère in suit, or tbat they can so limit 
tbe inventions as to relieve thèse respondents from the charge of in- 
fringement. The argument, bowever, as well as my considération 
of the patents in tbe limited time which seems to me convenient 
to give to a motion of this cbaracter, bas necessarily been very gên- 
erai in its cbaracter. I am not, at the présent moment, entirely 
certain tbat in no respect would the decree be modifled on full con- 
sidération of the patents now oiïered. Still less am I confident 
tbat tbe court who may bear tbe case on appeal would not give to 
thèse patents an efifect even larger than seems to me to be at ail 
admissible. I am therefore of opinion tbat the decree should be re- 
opened, and the respondents allowed, within short times to be lim- 
ited in tbe order, to amend tbeir answer by setting out tbe patents 
hère sbown to me, and sucb otber^ letters patent, f oreign or Ameri- 
can, as they may be advised, and to taKe évidence under tbe new al- 
légations so added by amendment to tbe answer, but no otber évi- 
dence. 

Shortly after the decree for an injunction was entered in this 
case, an order for a supersedeas was entered, in tbe f ollowing terms : 

Ordered, adjudged, and decreed that the injunction In sald cause be 
stayed and suspended pendlng the appeal taken from the sald decree to the 
United' States circuit court of appeals for the First circuit, provided the 
sald défendants file a bond in the pénal sum of $5,000, with surety to be ap- 
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proved by the clerk of thls court, and perfect their appeal, and take ail steps 
required to hâve the same In readiness to be heard at the next slttlng- of the 
said circuit court of appeals. This supersedeas or order is allowed in view 
of the fact that the défendants herein are the users of a machine employed 
in printing a newspaper, and in view of the fact that there may be an early. 
hearing of the said appeal; and it is granted without préjudice to either 
party In any subséquent litigation. 

The complainant now môves that this order for a supersedeas be 
vacated, and the injunction ordered to issue under the decree. It 
appears that the appeal was not perfected so that it could be heard 
at the time limited in the order, inasmuch as the record was not 
printed; that the letters patent hère in suit, as is believed, will ex- 
pire on or about October 1, 1896, by reason of the existence of a 
prior British patent for the same invention; and that some consid- 
érable time must elapse before the cause can be again heard in this 
court and decided, and afterwards flnally settled on appeal, if the 
parties should be so advised. 

The complainant bas strongly urged on the court that there is 
no sufiacient évidence hère that the respondents hâve used due dili- 
gence to discover the patents hère offered, nor that those patents 
could not hâve been discovered by due diligence. I shall not go into 
the discussion of this question, but will only say that I cannot at- 
tach to the respondents sueh blame in this regard as should debar 
them from now fully presenting what they conceive to be a mate- 
rial défense. The very considérable delay, not contemplated in the 
order for supersedeas, which has already taken place, and which 
must still take place, may, perhaps, be regarded as a misfortune; 
but it is a misfortune of the respondents, and they ought not, I 
think, to leave the conséquences — more than is unavoidable — to fall 
on the complainant. An injunction against the respondents will, it 
is hoped, encourage the parties who défend this suit, and are chiefly 
interested, to even greater zeal in ascertaining what patents, still 
undiscovered, will aid the course of justice in this litigation, and 
in pressing the cause to an early hearing and final décision. The 
order for supersedeas will therefore be vacated, and the injunction 
will issue. 



MURRAY V. AMERICAN SURETY CO. OF NEW YORK. 

(Circuit Court of Appeals, Ninth Circuit. October 8, 1895.) 

No. 218. 

1. Rbcbivbrs— Power to Appoint— Califoknia Bank Commissionees' Act. 
The Califomia "Bank Commissioners' Act" (St 1877-78, p. 740, as 

' amended by St. 1886-87, p. 90) provides in section 11 that if the commission- 
ers shall flnd that any bank has violated its charter or law, or ia conduct- 
ing business in an unsafe manner, they shall requlre it to discontinue 
such practices; and In case of refusai, or whenever it shall appear to the 
commissioners unsafe for. the bank to continue business, they shall notify 
the attomey gênerai, who may commence suit to enjoin the transaction 
of business by such bank; and, upon the hearing of such suit, the courr 
may issue the injunction, and direct the commissioners to take such pro- 
ceedings against the bank as may be decided on by its credltors. The 
section also empowers the commissioners to supervise the affairs of banks 
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In process of liquidation, llmit the number of tlieir offlcens asxô employés, 
and requlres reports to tlie commissloners by sucli banlis. Held, tliat a 
court in whlcli proceedings are Instituted by tlie attorney gênerai agalnst 
a bank pursuant to sueh statute bas no Jurlsdlctlon to appoint a recel ver 
, of the property of the bank In such proceedlngs, though the bank com- 
missloners .and the credltors of the bank consent, and though there are 
provisions in the Code of Civil Procédure authorlzing the appointment of 
recelvers in other proceedings. 59 Fed. iJ45, and 61 Fed. 273, aflirmed, 
2. Jddgmknt — Collatéral Attack. 

The exercise by a court, in purely statutory proceedlngs, of a povyer not 
authorlzed by the statute, Is null and void, and may be coUaterally at- 
tacked. 

In Error to the Circuit Court of the United States for the South- 
ern District of Oalifomia, 

This was an action by Eli H. Murray, as receiver of the California 
Savings Bank of San Diego, against the American Surety Company 
of New York, upon two bonds of indemnity. The défendant de- 
murred to the complaint, and the demurrer was sustained. 59 Fed, 
345. Plaintiff then amended the complaint The défendant again 
demurred, and the demurrer was sustained. 61 Fed. 273. Plaintiff 
brings error. ACarmed. 

J. Wade McDonald, for plaintiff in error. 

M. T. Allen and Allen & Flint, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This is an action at law to recoTer 
damages for the alleged breach of the condition of two certain bonds 
executed by the défendant in error to the California Savings Bank 
of San Diego, a corporation, to indemnify it against any pecuniary 
loss by it sustained by the fraud or dishonesty of its vice président 
and cashier. It was commenced in the state superior court of San 
Diego county, and, upon motion of the défendant, waa transferred 
to the United States circuit court. 

The plaintiff in error was appointed receiver of the savings bank in 
a proceeding instituted by the attorney gênerai, in the name of the 
people of the state of California, in the superior court of San Diego 
county, under and by virtue of section 11 of the act of March 30, 
1878, commonly known as the "Bank Commissioners' Act" (St. 1877- 
78, p. 740), as amended in 1887 (St. 1886-87, p. 90), creating a board of 
bank commissloners, and prescribing their powers and duties. This 
section, as amended, reads as follows: 

"If such commissloners, on examination of the affalrs of any corporation 
mentioned in this act, shall flnd that any such corporation bas been gullty 
of violating Its charter or law, or the provisions of this act, or is conducting 
business In an unsafe manner, théy shall, by an order addressed to the cor- 
poration so offending, direct dlscontinuance of such illégal and unsafe prac- 
tlces and a conformlty with the requirements of its charter and of law under 
this act; and if such corporation shall refuse or negiect to comply with siïch 
order, or whenever it shall appear to sald commissloners that it is unsafe 
for any such corporation, as in this act mentioned, to continue to transact 
business, they shall notify the attorney gênerai of such fact, who, after ex- 
amination, in his discrétion, may commence suit In the proper court against 
such corporation, to enjoin and prohlblt the transaction of any further buai- 



MUREAY V. AMEBICAN SURETY CO. OF NEW YORK. 343 

ness by such corporation; and upon the heàring of the case, if the judge of 
the court where the case is tried shall be of the opinion that it Is unsafe for 
the parties interested, or for such corporation, to continue to transact busi- 
ness, and that such corporation or institution is insolvent, he shall issue the 
injunction applied for by sald commissioners and attorney gênerai, who shall 
cause said injunction to be served according to law; and sald judge shall 
further direct said commissioners to take such proceedings against such cor- 
poration as may be decided upon by its creditors. If any corporation men- 
tioned in this act, whieh is now insolvent, or which may hereaf ter become in- 
solvent, or be thrown into liquidation by process of law, or by the order or 
consent of its stocliholders, directors, managing otticers, managers, or credit- 
ors, the affairs of such corporation shall be closed, and the business thereof 
settled within four years from the time it shall be declared to be insolvent, 
or be thrown into liquidation, as the case may be, unless at the expiration of 
such tlme it shall obtaln the consent, in writing, from a majority of the 
board of bank commissioners to continue in liquidation for a longer period. 
The bank commissioners shall, however, hâve no power to grant a continu- 
nnce for such purpose for a longer period than one year at each tlme. Any 
corporation mentioned herein, now in liquidation, or that may be hereafter 
thrown into liquidation, shall make semi-annual reports of the condition of 
its affairs to the bank commissioners, in the same manner as the sol vent 
banks mentioned in this act, and in addition thereto shall state the amount 
of dividends paid, debts collected, and the amount realized on property sold, 
if any, since the previous report. The bank commissioners shall hâve the 
power, and it is hereby made their duty, to examine the condition of every 
such corporation in liquidation, in the same manner as in the case of solvent 
banks; and shall hâve a gênerai supervisory control of any such corporation. 
They shall hâve the power to deslgnate the number of offlcers and employés 
necessary to close up the business of any such corporation, and to flx the 
salaries of the same; and shall do ail In thelr power to make such liquidation 
economlcal and as expeditious as the interests of the depositors and stock- 
holders wlll admit. The bank commissioners are hereby empowered to ex- 
amine into the affairs of ail banks in process of liquidation, at the tlme of 
the passage of this act. When any such bank shall hâve been for two years 
next precedlng the passage of this act, in process of liquidation, or when any 
such bank shall hâve been in liquidation for two years from the time It was 
declared insolvent, or thrown into liquidation, the bank commissioners hâve 
the power to direct that the business of the bank shall be closed, and may 
deslgnate a tlme when such closing shall be effected, and may limit the num- 
ber of officers and employés, flx their salaries, and make such other orders 
as are necessary for the economlcal and expeditious administration of the 
affairs of the bank. If any offlcer or employé of any insolvent corporation, 
mentioned in this act, shall refuse to comply with the provisions of this sec- 
tion, or disregard or refuse to obey the directions of said bank commissioners, 
given in accordance with the provisions of this act, such officer or employé 
shall be punished by a fine of not less than flve hundred dollars, or by im- 
prisonment In the county jail for not less than one year, or by both such fine 
and Imprisonment, as a court of compétent jurisdiction may détermine." 

The action of the circuit court in sustaining a demurrer to plain- 
tiff's amended complaint présents the question as to the jurisdiction 
of the state court to appoint a receiver, and the authority of such 
receiver to bring this action. The statute above quoted speaks for 
itself. The proceedings instituted under its provisions authorized 
the court to enjoin the bank from transacting any further business, 
and to make an order that the bank commissioners take such pro- 
ceedings against such bank as might he decided upon by its creditors. 
But there is no direct provision to be found in the section which 
authorized the court to appoint a receiver in such proceedings. 

It is, however, contended by the plaintiff that, inasmuch as section 
11 expressly required the court which had acquired jurisdiction of 
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the proceedings to "dii^ct said commissioners to take such proceed- 
ings against sucb. corporation as may be decided upon by its cred- 
itors," it follows, by necessary implication, that this provision re- 
quired the court to hold the nroceedings open until the afifairs of the 
bank were wound up, and thereby avoid a multiplicity of actions or 
proceedings; that the bank commissioners, the insolvent bank, and 
ail its creditors being présent at the time the receiver was appointed, 
and the commissioners and the creditors having requested such ap- 
poihtment, and the insolvent bank not having made any objection 
thereto, the court, being a court of gênerai as well as statutory 
jurisdiction, had the authority to hear and détermine the question 
as to its jurisdiction, and, having decided that it had jurisdiction, the 
appointment of the receiver was, at most, only irregular; and that 
its judgment could not be collaterally assailed. It is further argued 
that, if the court did not hâve jurisdiction under section 11 to ap- 
point a receiver, it did hâve gênerai authority under the provisions 
of sections 187, 564, and 565 of the California Code of Civil Pro- 
cédure; and that inasmuch as the bank commissioners' act did not, 
in any of its sections, prescribe the pàrticular procédure that was 
to be had, the hiatus in that act is supplied by the other gênerai sec- 
tions of the Code concerning the appointment of receivers. Are 
thèse positions tenable? We are of opinion that they cannot be 
maintîuned upon any Sound reasoning, or sanctioned by any recog- 
nized principle of law. The fact that the superior court is a court 
of gênerai jurisdiction did not give it the power to appoint a receiver 
without any authority from lie statute under which it was acting. 
The fact that it had the power to appoint a receiver in proceedings 
that might be instituted, under the discrétion of the court, by the 
bank commissioners against the bank, as might be decided upon by 
its creditors, did not authorize the court to appoint a receiver in the 
proceedings instituted by the attorney gênerai on behalf of the people 
to enjoin the insolvent bank from the further transaction of any busi- 
ness. 

In Havemeyer v. Superior Court, 84 Cal. 327, 24 Pac. 121, the court 
held that the superior court had no jurisdiction to appoint a re- 
ceiver of the property of a corporation in que warrant© proceedings, 
upon judgment or forfeiture of its corporate charter; that the rendi- 
tion of the judgment authorized by section 808 of the Code of Civil 
Procédure ends the proceedings; and that no receiver can be ap- 
pointed unless a new suit is commeneed by a creditor or stockholder 
of the corporation for that purpose, under section 565 of the Code. 
The statute under considération contemplâtes that two separate and 
distinct proceedings shall be taken if a receiver is to be appointed. 
The parties in each are différent. In one, to enjoin the bank from 
transacting business, the proceedings axe instituted by the people 
of the state, upon the information of the attorney gênerai; in the 
other, for the appointment of a receiver, by the bank commissioners 
against the bank. 

In People's Home Sav. Bank v. Superior Court of San Francisco, 
103 Cal. 27, 36 Pac. 1015, which was an application for a writ of 
prohibition to enjoin the court from enforcing certain orders, it was 
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shown that, in certain proceedings instituted by the people of the 
State upon tlie information of the attorney gênerai against the sav 
ings bank, the relief prayed for was an order to enjoin the bank from 
the transaction of any further business, and for the appointment of 
a receiver to take possession of the assets of the bank. Both or- 
ders were made and treated as one. The court held that the action 
of the court in that proceeding was null and void, and granted the 
writ. In the course of the opinion, the court said : 

"We think it clear that the superlor court, In making thèse orders, exceeded 
its jurisdlction. The only authority for Instltuting the action is to be found 
in section 11 of the bank commissioners' act, passed March 30, 1878 (St 
1877-78, p. 744), as amended March 10, 1887 (St. 1886-87, p. 90); and that sec- 
tion contains nothing to warrant thèse proceedings. By its provisions, the 
attorney gênerai is empowered. In his discrétion, upon receiving a report 
from the bank commissioners that it is unsafe for a banking corporation to 
continue business, to commence an action against the corporation in the 
proper court to enjoin and prohibit It from transacting any further business; 
and the court in which the action is tried, If, after a hearing, it is of the 
opinion that the bank cannot safely continue business, must issue the in- 
junction prayed for, and must then direct the commissioners to take such 
proceedings against the corporation as may be decided upon by its creditors. 
Thla is the whole extent of the power eonferred upon the attorney gênerai 
and the court by the statute, and the proceeding is purely statutory." 

In State Inv. & Ins. Co. v. Superior Court of San Francisco, 101 
Cal. 135, 149, 35 Pac. 549, the court, in discussing a similar question, 
said: 

"The only parties to the présent action are the people of the state and the 
delinquent corporation. When the object for whlch the action is authorized— 
tlie revocation by the state of the franchise which it eonferred— has been ac- 
complished, there would naturally be no further action for the court to per- 
form. The state has no interest in either the assets of the corporation or its 
debts; and, when it has secured the dissolution of the corporation, its func- 
tions In the action hâve ceased." 

See, also, People v. Superior Court of San Francisco, 100 Cal. 105, 
117, 34 Pac. 492; Long v. Superior Court, 102 Cal. 449, 454, 36 Pac. 
807; People y. BufEalo Stone & Cément Co., 131 N. Y. 140, 29 N. E. 

!)47. 

It is equally clear that neither the bank commissioners nor the 
creditors of the bank had any right of intervention in the proceed- 
ings instituted under the provisions of section 11 of the bank commis- 
sioners' act, for the purpose of enjoining the bank from transacting 
business. Is^either the bank commissioners nor the creditors could 
hâve instituted such a proceeding. That authority is vested solely 
in the people of the state. To entitle the bank commissioners or the 
creditors to intervene, by motion or pétition, their interests must be 
Kuch that, if they had brought the original proceedings in their own 
name, they would hâve been entitled to recover. Pom. Kern. & Rem. 
Eights, § 430. 

In Hom V. Water Co., 13 Cal. 69, Field, J., said: 

"The interest mentioned in the statute, which entitles a person to intervene 
in a suit between other parties, must be in the matter In lltigation, and of 
such a direct and immédiate character that the intervener will either gain 
or lose by the direct légal opération and efCect of the judgment. • • • To 
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authorize an intervention, therefore, tlie interest must be that ereated by a 
clalm to thé ûemand, or some part thereof, wblch Is the subject o£ litlgation." 

See, also, Smità v. Gale, 144 U. S. 518, 12 Sup. Ct. 674. 

The f act that there are other provisions of the Code of California 
which authorize the court, in other proceedings, to appoint a receiver, 
cannot be said to authorize the court to appoint a receiver in pro- 
ceedings instituted under the provisions of section 11 of the bank 
commissioners' act. Courts do riot make the laws. They interpret 
them. If there is no vrarrant in the statute for the doing of an act, 
courts cannot supply the defect. There is nothing in the contention 
of counsel for plaintiff in error that will "justify us in interpolating 
into the statute something that the législature bas omitted." Peo- 
ple's Sav. Bank v. Superior Court of San Francisco, 103 Cal. 33, 36 
Pac. 1015. In whatever light this question may be vlewed, we are 
brought directly face to face with the unquestioned rule of law that 
in ail spécial statutory proceedings the measure of the court's power 
is the statute itself . See authorities bef ore cited ; Smith v. Wester- 
field, 88 Cal. 374, 26 Pac. 206; East Tennessee, V. & G. R. Co. v. 
Southern Tel. Co., 112 U. S. 306, 5 Sup. Ct. 168; Wells, Jur. § 70; 
High, Eec. § 43. Whatever steps are provided for by the statute 
may be taken by the court, and, no matter how irregular or errone- 
ous its action may be in regard thereto, it is conclusive until re- 
versed upon appeal, and cannot be collaterally assailed. Dowell v. 
Applegate, 152 U. S. 327, 340, 14 Sup. Ct. 611, and authorities there 
cited. But the judgment of a court having no jurisdiction of the 
subject-matter or the parties, or the exercise of a pov^er by the court 
not authorized by the statute in purely statutory proceedings, is ut- 
terly nuU and void, and may be collaterally assailed. Griffith v. 
Frazier, 8 Cranch, 9; Elliott v. Peirsol, 1 Pet. 333, 340; Wilcox v. 
Jackson, 13 Pet. 498, 511; Bigelow v. Forrest, 9 Wall. 351; Windsor 
T. McVeigh, 93 U. S. 274, 282; U. S. v. Walker, 109 U. S. 258, 3 Sup. 
Ct. 277; Reynolds v. Stockton, 140 U. S. 254, 268, 11 Sup. Ct. 773; 
Hatch V. Ferguson, 15 C. C. A. 201, 68 Fed. 45; Munday v. Vail, 34 
N. J. Law, 419. 

The judgment of the circuit court is afflrmed. 



UNITEB STATES v. STANFORD. 

(Circuit Court of Appeals, Nlnth Circuit. October 12, 1895.) 

No. 246. 

Pacific Ratleoads— Liabilitt dp Stockholdbbs — "Waivbk — Congkbssionai. 

LKaiSLATIOIf. 

By the act of July 1, 1862, congress, for tlie purpose of securing the con- 
struction of a railroad and telegraph Une across the continent, to unité 
the Eastern and Western states, and to develop the territories, ereated a 
corporation, the U. P. R. Co., and authorized it to construct a railroad and 
telegraph Une from a point 100 miles west of the Missouri river to the 
boundary of California, with a branch Une from the Missouri river to the 
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«tarting point. In ald of the construction of the road, public lands were 
granted to the corporation, and it was provlded that, on ttie completloii 
of each section of the road, bonds of the United States should be deliv- 
ered to the corporation, the repayment of whlch was secured by making 
such bonds a first lien on the road. The act also authorized the K. R. Ce, 
a Kansas corporation, to build a Connecting road from a point in Kansas; 
and a subséquent amendatory act authorized such K. R. Co., If the U. P. 
R. Co. was not proceedlng in good faith with the construction of Its main 
Une, to undertake and complète such Une. Sundry other railroad com- 
panies were authorized by the act to build Connecting Unes, forming parts 
of a System by which the eastern end of the transcontinental Une was 
to be connected with centers of population and trade. The act also au- 
thorized the C. P. R. Oo., a California corporation, to build a road from 
the Pacifie coast to the boundary of California, to connect with the U. P. 
Co.'s Une, on the same terms and conditions as were granted to that Com- 
pany. The constitution and laws of California under which the C. P. Co. 
was organized provlded that its stockholders should be Individually liable 
for its debts. The stockholders of the U. P. Co. were not made Uable for 
its debts, nor were the stockholders of the K. R. Co. liable for Its debts. 
The act of July 1, 1862, also provlded that either the K. R. Co. or the C. 
P. Co., after completing its own Une, might unité on equal terms with the 
U. P. Co. in constructing the remainder of its Une, and that, if the U. P. 
€o. reached the boundary of California before the C. P. Co., it might con- 
tinue buUding the road through California to a meeting point, or. If the 
C. P. Co. flrst reached the boundary, it might continue building, across the 
territories, to a meeting with the U. P. Co. It also provlded that any or 
ail of the railroad companles named in it might consolidate into one Com- 
pany, and proceed to construct the road on the terms named in the act. 
By the amendatory act of July 2, 1864, congress increased the grant of 
land to the roads, removed certain restrictions on the use of the bonds, 
permltted the making by the companies of mortgages which should be a 
lien superior to the bonds, granted powers of eminent domain, and pro- 
vlded particularly for the consolidation of companies named in the acts; 
such Consolidated company to possess ail the grants, benefits, etc., of the 
constituent companies, and to hâve the right to complète any unfinished 
portion of the road of any company named in the act. The W. P. R. Co. 
was incorporàted in California in December, 1862, and, by assignment 
from the C. P. Co., was authorized to build a part of the road contem- 
plated by the acts of congress. By an act of March 3, 1865, congress rati- 
fled such assignment, and authorized the W. P. Co. to issue its bonds in 
like manner as the other companies. The C. P. Co. and the W. P. Co. were 
afterwards Consolidated. The several acts of congress were accepted by 
the varions companies, and the bonds issued to them, and the interest and 
parts of the principal as it matured paid by the United States. The C. P. 
Co. became insolvent, without paying or making provision for its lia- 
billty to the United States upon the bonds issued to it. Held, that the 
terms of the varions acts of congress, constituting the contract of the 
United States with the companies, and the course of deallng of congre.-5s 
with the companies, in view of the cireumstances and of the purpose of 
congress in enacting the législation, amounted to a waiver of the indi- 
vidual liability of the stockholders of the California corporations, and that 
such stockholders could not be held Uable to the United States for the 
bonds advanced to such corpoi ations. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

ïhis was a suit by the United States against Jane L. Stanford, as 
executrix of the will of Leland Stanford, deceased, to establish a 
liability of the estate of the décèdent as a stockholder in the Central 
Paciflc Eaiiroad Company. The défendant demurred to the bill. 
The circuit court sustained the demurrer. 69 Fed. 25. Complain- 
ant appeals. Afflrmed. 
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L. D. McKisick, for the United States. 
John Garber, for appellee. 

Before GILBERT, Circuit Judge, and HAWLET and MORROW, 
District Judges. 

GILBERT, Circuit Judge. On the 15th day of March, 1893, the 
United States filed a bill in equity in the circuit court of the United 
Statea for the Northern district of CaJifornia to establish a claim for 
$15,237,000 against the estate of Leland Stanford, deceased. The 
bill allèges, in substance, that the Central Pacific Railroad Company 
of Califomia was organized on the 28th day of June, 1861, under and 
by virtue of an act of the législature of the state of Califomia ap- 
proved May 20, 1861; that tte Western Pacific Railroad Company 
was a corporation existing under the laws of Califomia, organized 
under the same act; that under the Pacific railroad acts of congress 
of July 1, 1862, July 2, 1864, and other subséquent acts, the said two 
Califomia corporations made and entered into a contract with the 
United States, whereby they became indebted to the United States, 
on account of the bonds of the United States loaned to the said 
corporations under and by virtue of the terms of said acts, the sum 
whereof at the maturity of the bonds will amount to about |78,- 
000,000, including principal and interest; that after said contracta 
were entered into, and said bonds were loaned to the two corpora- 
tions named, they were Consolidated and amalgamated into what is 
known as the Central Pacific Railroad Company; that the said Com- 
pany is now insolvent, and, after deducting ail crédits to which it 
and the estate of Leland Stanford are or hereafter may become en- 
titled, the Central Pacific Railroad Company will still be indebted to 
the United States in the sum of more than $60,000,000, for which 
the United States hâve no security, and that the whole of said debt 
will be lost, unless the same can be collected from the stockholders 
of said corporation, under the provisions of the constitution and the 
laws of the state of Califomia; that Leland Stanford was a stock- 
holder in the Central Pacific Railroad Company of Califomia from 
the date of its organization and during ail the times at which the 
United States loaned and delivered the said bonds to that corpora- 
tion, and that on and after the 8th day of June, 1867, he was a 
stockholder in the Western Pacific Railroad Company, and was and 
remained a stockholder in the said amalgamated corporation from 
the date of such consolidation until his death, and that as such 
stockholder he was, at the time of his death, liable for his proportion 
of the debt so due and owing to the United States, and that his es- 
tate is now liable therefor; that the United States hâve paid ail the 
interest which has accrued on said bonds, and will continue to do 
so until the maturity of the last thereof ; that on the 16th day of 
January, 1895, |2,362,000 principal of said bonds matured and be- 
came payable, and on that day the same were paid by the United 
States. The défendant demurred to the bill for want of equity. 
The circuit court sustained the demurrer, and thereafter entered a 
decree dismissing the bill. 69 Fed. 25. From the decree bo entered 
this appeal is taken. 
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The constitution of the state of California, adopted in tlie year 
1849, and which was in force at tlie time of the organization of the 
Central Pacific Raiiroad Company of California and the Western 
Pacific Raiiroad Company, and at the time when the United States 
entered into contract relations with said corporations, and during the 
period within which the bonds were earned under the terms of the 
act and were received by the raiiroad companies, contained in article 
4 the following provisions concerning the individual liability of 
stockholders of corporations for the payment of the debts thereof : 

"Sec. 31. Corporations may be formed under gênerai laws, but shall not be 
created by spécial act, except for municipal purposes. AU gênerai laws and 
spécial acts passed pursuant to this section may be altered, f rom time to time, 
or repealed. 

"Sec. 32. Dues from corporations shall be secured by such individual lia- 
bility of the eorporators, and other means, as may be prescribed by law." 

"Sec. 36. Each stockholder of a corporation or joint stock association shall 
be individually and personally liable for his proportion of ail its debts and 
liabilities." 

The first act of congress creating the contract relations under 
which the présent suit is brought is entitled "An act to aid in the 
construction of a raiiroad and telegraph Une from the Missouri river 
to the Pacific Océan, and to secure to the government the use of the 
same for postal, military, and other purposes," enacted July 1, 
1862 (12 Stat. 489). It begins by creating a body corporate under 
the name of the Union Pacific Raiiroad Company, consisting of 158 
citizens, named, taken from nearly ail the states then loyal to the 
Union, together with five commissioners to be named by the secretary 
of the interior, and empowers the company to lay out and maintain 
a continuons raiiroad and telegraph line from a point on the lOOth 
meridian of longitude west from Greenwich, between the south 
margin of the valley of the Republican river and the north margin 
of the valley of the Platte river, in the territory of Nebraska, to the 
western boundary of Nevada territory. The point of departure fixed 
at the lOOth meridian of longitude was about 200 miles west of the 
Missouri river. But the same act made provision for the construc- 
tion of branch roads and telegraph Unes from several points on the 
Missouri river, to connect with the main line of the Union Pacific 
Raiiroad Company at the lOOth meridian of longitude. Thèse points 
on the Missouri river were either mentioned in the act or subse- 
quently designated as Sioux City and Council Bluffs in lowa, Atchi- 
son and Leavenworth in Kansas, and Kansas City in Missouri. The 
Union Pacific Company was also authorized, by section 14 of the act, 
to build a line of road and telegraph from the western boundary of 
the state of lowa (a point subsequently designated as Council Bluffs), 
upon the most direct and practicable route, to the lOOth meridian of 
longitude, so as to connect with the main line at that point. This 
section of road and telegraph was intended as a direct connection 
with any raiiroad that might thereafter be constructed through the 
state of lowa, with a terminus at Council Bluffs. None was then 
completed, but a raiiroad was in progress of construction through 
the state from the eastern border to the Missouri river. It was also 
provided in section 14 of the act that whenever there should be a 
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line of railroad completed through Minnesota or lowa to Sioux City, 
tlien the said Pacific Eailroad Company was authorized and required 
to construct a railroad and telegraph line from said Sioux City, upon 
tlie most direct and practicable route, so as to connect with tlie Icwa 
branch of or with the main line of the Union Pacific Railroad not f ur- 
ther west than the lOOth meridian of longitude. The act vested the 
Union Pacific Eailroad Company with ail the powers, privilèges, and 
immunities necessary to carry into effect the purposes of the act. 
It conferred upon the corporation the right of way through the public 
lands, and granted to it, for the purpose of aiding in the construction 
of the railroad and telegraph line, and to secure the safe and speedy 
transportation of the mails, troops, munitions of war, and public 
stores thereon, every alternate section of public land, to the amount 
of flve sections per mile on each side of the said road; and provided 
that whenever the company shall hâve completed 40 consécutive 
miles of any portion of said railroad and telegraph line, to the ap- 
proval of the cômmissioners appointed by the président to examine 
the same, patents shall issue therefor to the lands so granted, and 
bonds of the United States shall issue to said railroad company, 
of $1,000 each, payable in 30 years after date, bearing 6 per centum 
interest, to the amount of 16 of said bonds per mile for such section 
of 40 miles; and that to secure the repayment to the United States of 
the amount of said bonds, together with interest thereon, the issue 
and delivery of said bonds shall ipso facto constitute a first mortgage 
on the whole line of the road and telegraph line and rolling stock 
and fixtures of the road; and that upon the failure of the company 
to redeem said bonds, or any part thereof, when required so to do 
in accordance with the provisions of the act, the said road, with ail 
rights, functions, immunities, and appurtenances, and ail lands 
granted to the same, then belonging to the company, might be taken 
possession of for the use and benefit of the United States. It f urther 
provided that the grants so enumerated were made upon condition 
that said company should pay such bonds at maturity, and should 
keep said railroad and telegraph line in repair and use, and should 
at ail times transmit dispatches over said telegraph line, and 
transport mails, troops, and munitions of war, etc., upon said railroad 
for the government whenever required to do so; and that said com- 
pany might pay the United States, wholly or in part, in said bonds so 
granted, or treasury notes, or other évidences of debt against the 
United States, to be allowed at par; and that, after said road should 
be completed, and until said bonds were paid, at least 5 per centum 
of thé net eamings of said road should be annually applied to the 
payment thereof. The act also gave authority to the Leavenworth, 
Pawnee & Western Railroad Company of Kansas (afterwards known 
as the Kansas Pacific) to construct a railroad and telegraph line from 
the Missouri river, at the mouth of the Kansas river, to the aforesaid 
point, on the lOOth meridian of longitude west from Greenwich, upon 
the same terms and conditions in ail respects as are provided in the 
act for the construction of the Union Pacific Railroad, and to meet 
and connect with the same at the meridian of longitude aforesaid; 
and that, in case the gênerai route of the line of road from the 
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Missouri river to the Eocky Mountains should be se located as to 
require a departure northwardly from the proposed line of said 
Kansas road before it reacbes the meridian of longitude aforesaid, 
tbe location of said Kansas road sball be made so as to conform 
thereto; tbe route in Kansas, west of the meridian of Ft. Riley, to 
be subject to the approval of the président of the United States. By 
section 12 of the amendatory act of July 2, 1864, the Leavenworth, 
Pawnee & Western Eailroad Company (then known as the Union 
Pacific Eailroad Company, Eastern Division, and afterwards as the 
Kansas Pacific) was required to build a railroad from the mouth of 
the Kansas river, by way of Leavenworth, or, if that were not deemed 
the best route, then the said company should, within two years, build 
a railroad from the city of Leavenworth to unité with the main stem 
at or near the city of Lawrence, Kan. It was further provided 
by this section that, if the Union Pacific Eailroad Company should 
not be proceeding in good faith to build its road through the terri- 
tories when the Kansas Pacific should*have completed its road to the 
lOOth degree of longitude, then said last-named company might pro- 
ceed to build its road westward until it met and connected with the 
Central Pacific Eailroad on the same line, the railroad from the 
mouth of the Kansas river to the lOOth meridian of longitude to be 
made by way of Lawrence and Topeka, or on the bank of the Kansas 
river opposite said towns. By the thirteenth section of the act of 
July 1, 1862, the Hannibal & St. Joseph Company of Missouri was 
authorized to extend its road from St. Joseph, in Missouri, via Atehi- 
son, in Kansas, so as to connect with the Leavenworth, Pawnee & 
Western Eailroad through Kansas, or with the Union Pacific, from 
the western boundary of lowa. By means of thèse several branches 
from différent points on the Missouri river, converging at the lOOth 
meridian of longitude, the main line across the continent was to be 
brought into direct communication with Unes of Interstate traftic 
in the direction of important trade centers and the populous sections 
of the Eastern coast. The Union Pacific Eailroad Company, as we 
hâve seen, was authorized to construct a railroad and telegraph line 
from the Missouri river to'the lOOth meridian, and from this point 
of departure to construct the main line to the western boundary of 
Nevada territory, but the purpose of the act of July 1, 1862, as ex- 
pressed in its title, was "the construction of a continuons line of 
railroad and telegraph from the Missouri river to the Pacific coast." 
The scheme, therefore, involved a further provision for the western 
terminus of the road on the Pacific coast. The ninth section pro- 
vided as follows: 

"The Central Pacific Railroad Company of California, a corporation existing 
under the laws of the state of California, are hereby authorized to construct 
a railroad and telegraph line from the Pacifie coast, at or near San Francisco, 
or the navigable waters of the Sacramento river, to the eastern boundary of 
California, upon the same terms and conditions, in ail respects, as are con- 
tained in this act for the construction of said railroad and telegraph Une first 
mentloned, and to meet and connect with the first mentioned railroad and 
telegraph line on the eastern boundary of California, Bach of said companies 
8hall file their acceptance of the conditions of this act in the department ot 
the interlor within six months after the passage of this act." 
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The tenth section provided that the said company chartered under 
the laws of Kansas and the said company chartered under the laws 
of Califomia, or either thereof, may, after completing their roads 
respectively, unité upon equal terms with the flrst-named compajiy 
(to wit, the Union Pacific Kailroad Company) in constructing so 
much of said railroad and telegraph Une and branch railroads and 
telegraph lines as were in the act mentioned, "through the territo- 
ries from the state of California to the Missouri river, as shall then 
remain to be constructed, on the same terms and conditions as pro- 
vided in this act in relation to the said Union Pacific Railroad Com- 
pany." The tenth section further provides that the Hannibal & St. 
Joseph Eailroad, the Pacific Railroad Company of Missouri, and the 
Union Pacific Company, or either of them, on flling their assent to 
this act, may unité upon equal terms, under this act, with the said 
Kansas Company, in constructing said railroad and telegraph to said 
meridian of longitude, with the consent of the state of Kansas ; and 
that, in case the Union Pacific? Company should complète its Une to 
the eastern boundary of California before it is completed across the 
state of Califomia by the Central Pacific Eailroad Company of Cali- 
fornia, it might continue in constructing the same through Califomia, 
with the consent of that state, upon the terms mentioned in the act, 
until said roads should meet and connect, and the whole Une of said 
railroad and telegraph should be completed. "And the Central Pa- 
cific Railroad Company of California, after completing its road across 
said state, is authorized to continue the construction of said railroad 
and telegraph through the territories of the United States to the 
Missouri river, including the branch roads specifled in this act, upon 
the routes hereinbefore and hereinafter indicated, on the terms and 
conditions provided in this act in relation to the said Union Pacific 
Railroad Company, until said roads shall meet and connect, and the 
whole Une of said railroad and branches and telegraph is completed." 
The act contains further provision for speciaJ aid by additional bonds 
in constructing the road through mountainous and diiïicult régions 
of country, for a uniform track upon the entire Une of railroad and 
branches, the width to be determined by the président of the United 
States, for prescribed and limited grades and curves of the roadbed, 
and provides that, so far as concems the government, the whole Une 
of said railroad and branches and telegraph shall be operated and 
used for ail purposes of communication, travel, and transportation 
as one connected, continuons Une. It provides also that the Mis- 
souri and Kansas and Califomia corporations assenting to the provi- 
sions of the act shall receive and transport ail materials required for 
constructing and fumishing the Union Pacific Une, at cost, over the 
portions of the roads to be constructed by said companies under the 
act. There are other provisions concerning the extension of the 
roads so mentioned, and the connection thereof with the other lines 
named in the act. In section 15 there is the gênerai provision: 

"That any other railroad company now incorporated, or hereafter to be in- 
corporated, shall bave the rlght to connect their road with the road and 
branches provided for by this act, at such places and upon such just and 
équitable terms as the président of the United States may prescribe." 
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Section 16 provides: 

"That at any time after the passage of thls act ail of the rallroad compahles 
named herein, and assenting hereto, or any two or more pf them, are author- 
Ized to form tùemselves Into one Consolidated company; notice of sùch con- 
solidation, in writing, shall be flled in the department of tlje interior, and 
such Consolidated company shall thereafter proceed to construct said railroad 
and branches and telegraph line upon the terms and conditions provided in 
this act." 

Tlie seventeenth section provides, in substance, that in case any 
of the companies so named shall fail to comply with the terms of 
the act by not completing said road and telegraph and branches with- 
in a reasonable time, or by not keeping tlie same in repair, congress 
may pass.an act to insure the speedy completion thereof, or put the 
same in repair, and may direct the income thereof to be thereafter 
devoted to the use of the United States, to repay ail expenditures 
caused by such default or neglect; and that, in case said roads are 
not completed so as to form a continuous line of railroad from the 
Missouri river to the navigable waters of the Sacramento river, in 
California, by July 1, 1876, the whole of said railroads, together with 
ail their furniture, flxtures, roUing stock, etc., shall be forfeited to 
and be taken possession of by the United States; and the United 
States reserves unto itself the possession of 23 per centum of the 
bonds granted to aid said roads along certain parts of said roads, 
and 15 per centum of bonds upon other portions thereof, until the 
road should be completed as required by the act. In the eighteenth 
section it was enacted that "congress may, at any time, having due 
regard for the rights of said companies named herein, add to, alter, 
amend, or repeal this act" 

On July 2, 1864, congress amended the act of 1862. 13 Stat. 356. 
It conferred upon the corporations named in that act the power of 
eminent domain, and prescribed the method of its exercise, doubled 
the grant of lands to aid the construction of the road, repealed the 
requirement that a portion of the bonds should be reserved as se- 
curity for the completion of the road, and provided that the aided 
companies might each issue their own flrst mortgage bonds on their 
respective railroad and telegraph Unes, to an amount not exceeding 
the amount of the bonds of the United States, and that the lien of 
the United States bonds should be subordinate to that of the bonds 
so issued by the companies. It deflned with great particularity and 
détail the method of consolidation of the corporations. It provided, 
substantially, that any two or more of the companies authorized to 
participate in the benefits of the acts were empowered at any time 
to unité and consolidate, upon such terms and conditions and in such 
manner as they might agrée upon, not incompatible with the act, or 
the laws of the state or states in which the roads of such companies 
might be, and to assume and adopt such corporate name and style 
as they might agrée upon, with capital stock not to exceed the aetual 
cost of the roads so Consolidated; and that, upon filing a copy of 
such consolidation in the department of the interior, such organiza- 
tion would "succeed to, possess, and be entitled to receive from the 
United States, ail and singular the grants, benefits, immunities, 
v.70F.no.4— 23 
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guarantees, acts, and things to be done and performed, and be subject 
to the ssime teirms, conditions, restrictions, and requirements which 
said companies resjtectively, at the time of such consolidation, are, 
or may be entitled to under this act, in place and substitution of said 
companies so Consolidated respectively"; and that ail otlier provi- 
sions ôf the act, as far as applicable, were to apply to such Consoli- 
dated organization. It was further provided that if, upon the comple- 
tion of such Consolidated organization of the roads, or either of them, 
of the companies so Consolidated, any other of the road or roads of 
either of the other companies authorized as aJoresaid (and formiag, 
or intended or necessary to f orm, a portion of a continuous Une f rom 
each of the several points on the Missouri river to the Pacific côast) 
should not hâve constructed the number of miles of its said road 
within thé time required, such Consolidated organization might con- 
tinue the construction of its road and telegraph in the direction and 
route upon which such incomplète or unconstructed road was author- 
ized to be built, until the continuation of the road of such Consoli- 
dated organization should reach the constructed road and telegraph 
of the other company, and at such point to connect and unité there- 
with, etc. It was further provided that such Consolidated company 
should pay to any defaulting company the value, to be estimated by 
compétent engineers, of ail the work done and material furnished by 
such defaulting company, which might be adopted and used by said 
Consolidated company in the progress of the work, subject to the fur- 
ther provision, however, that the defaulting company might, at any 
time before receiving pay for its work and material, on its own élec- 
tion, pay the Consolidated company the value of the work done and 
material furnished by the Consolidated company, to be estimated, etc., 
and résume the control of its road. The same privilège of extending 
its road after completing that part which it was required to build 
was extended to the individual companies under the same circum- 
stances as provided for the consolidated company. In case there 
should be more than one consolidated company, the same terms and 
conditions should apply to both. 

The Central Pacific Railroad Cîompany of Califomia flled its ac- 
ceptance of the terms of the flrst act upon January 1, 1863. On the 
8th day of October it increased its capital stock to $20,000,000, and 
on July 15, 1868, increased the same to |100,000,000. The bonds of 
the United States were issued, payable 30 years from date of issue, 
and were received by the companies at varions dates from January 6, 
1865, to December 31, 1869. The Western Pacific Railroad Com- 
pany of Califomia was incorporated under the laws of that state on 
the llth day of December, 1862, for the purpose of building a rail- 
road and telegraph Une from the city of San José to the city of 
Sacramento. It is alleged in the bill that this road "was intended 
to be, and in fact was, a part of the road which congress authorized 
and desired should be constructed from the Missouri river to the 
Pacific Océan under the act of July 1, 1862, and the acts amendatory 
thereof." By an assignment from the Central Pacific Railroad Com- 
pany of Califomia to the Western Pacific Railroad Company, made 
October 31, 1864, the Western Pacific Railroad Company was author- 
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ized to build that portion of the railroad and telegraph Une. TMa 
railroad and telegraph line was intended to connect at San José witk 
the San Francisco & San José Railroad Company, and at Sacramento 
with the Central Pacific Railroad Company. On March 3, 1865, con- 
gress so amended the prior acts as to allow the Western Pacific Rail- 
road Company of California to issue its bonds in the same manner 
as was proyided for the other companies, and enacted that the as- 
signment made by the Central Pacific Railroad Company of Califor- 
nia to the Western Pacific Railroad Company of the right to con- 
struct ail that portion of said railroad and telegraph line from the 
city of San José to the city of Sacramento be ratified and con- 
firmed to the said Western Pacific Railroad Company, "with ail the 
privilèges and benefits of the sereral acts of congress relating thereto, 
and subject to ail the conditions thereof." On the 22d day of June, 
1870, the Central Pacific Railroad Company of California and the 
Western Pacific Railroad Company amalgamated, and consolidated 
the two corporations into one company under the name of the Central 
Pacific Railroad Company. On May 7, 1878, congress enacted the 
sinking fund act, in which it was aôirmed that "said Western Pacific 
Railroad Company has become merged in and consolidated with said 
Central Pacific Railroad Company, under the name of the Central 
Pacific Railroad Company, whereby the said Central Pacific Railroad 
Company has become liable to ail the burdens, duties and obligations 
before resting upon said Western Pacific Railroad Company." The 
act f urther provides for a sinking fund, to be created out of one-half 
the compensation for services which might be rendered to the govern- 
ment by the Central Pacific Railroad Company and the Union Pacific 
Railroad Company; the other haJf of such compensation to be ap- 
plied in liquidation of the interest on the subsidy bonds. 

Upon thèse statutes, so constituting the contract relation between 
the United States and the Central Pacific Railroad Company, the 
question arises whether or not it was the intention of the United 
States to hold the stockholders of that corporation individually liable 
for the default of the railroad company in case of its failure to pay 
its debt to the United States when due, and whether or not the pro- 
visions of those statutes, and the course of dealing of the United 
States with the corporations therein mentioned, were such as to 
justify the stockholders of the Central Pacific Railroad Company in 
believing, at the time they became stockholders in said company, or 
in either of the companies subsequently consolidated therein, and at 
the time the debt to the government was incurred, that they were 
as free from individual liability for such debt as were the stockhold- 
ers of the Union Pacific Railroad Company, or the stockholders of 
the other corporations which were aided in like manner. Upon thé 
one hand, it is urged that, while the Union Pacific Railroad Company 
received its corporate franchises from the United States, and was 
therefore to some extent under the control of the government, which 
was its sovereign, the Central Pacific Railroad Company received 
none of its corporate privilèges or immunities from the United States, 
but took its life and attributes from the state of California, and that 
the rights and privilèges which it acquired from the government 
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were taken by contract, and not otherwise; and that when its rep- 
résentatives went from the State of California to congress, and there 
asked aid from the govemment to construct its road, it sent with 
said représentatives and submitted to congress the provisions of its 
charter from the stàte of its création, a portion of which charter veas 
the constitutional provision of the state, declaring that stocliholders 
should be tadividually liable for ail the debts of the corporation; and 
that it must be presumed that in entering into contract relations 
with a corporation of which it was not the sovereign the United 
States must hâve had regard to the laws of the state under which 
the corporation was organized, and under which it might eventually 
be requirèd to enforce its demands; and that, notwithstanding it 
appears from the acts of congress that no référence was therëin ex- 
pressly made to such ultimate liability of stockholders, the omission 
is unimportant; and that the rights of the govemment in the présent 
suit are not to be determtned by what was thought of or omitted 
at the time the contract was entered into, but by référence to the 
remédies afforded it by law to enforce its demands in a forum in the 
state where the corporation was created. 

In ordèr to understand the relation of the United States to the 
corporations that entered into this agreement in the year 1862, it is 
necessary to refer to the condition of the country, the situation of 
the territory to be affected by the improvement, and the purposes 
that the United States had in view in fostering the enterprises con- 
templated in the act. Those purposes hâve heretof ore been advert- 
ed to and considered by the suprême court in cases of litigation be- 
tween the bond-aided corporations and the United States, and it will 
be suilficient for the purposes of this opinion to quote from the ex- 
pressions of the views of that court. Said Mr. Justice Davis, in U. 
S. V. Union Pac. E. Co., 91 U. S. 79, 81, 89: 

"The bonds In question were Issued In pursuance of a scheme to aid In the 
construction of a great national highway. » • * The war of the Kebellion 
was In progress; and, owing to complications with England, the country had 
become alarmed for the safety of our Pacific possessions. The loss of them 
was feared in case those complications should resuit in an open rupture; but, 
even if this fear were groundless, it was qulte apparent that we were unable to 
furnlsh that degree of protection to the people occupying them which every 
govemment owes to its cltlzens. It is true, the threatened danger was hap- 
pily averted; but wlsdom polnted eut the necesslty of maklng suitable pro- 
vision for the future. This could be done in no better way than by the con- 
struction of a rallroad acrofes the continent. • • * But the primary objeet 
of the govemment was to advance its own Interests, and it endeavored to 
engage Indlvidual co-operatlon as a means to an end,— the securlng a road 
which could be usèd for its own purposes. The obligations, theref ore, which 
were imposed on the company incorporated to build It, must dépend on the 
true meaning of the enaetment itself, viewed In the llght of contemporaneous 
'history. • * * Of necesslty, there were rlsks to be taken in aidlng with 
money or bonds an enterprlse unparalleled in the history of any free people, 
the completion of which, If practicable at ail, would requlre, as was supposed, 
tWelve years. But thèse rlsks were common to both parties. Congress was 
obliged to assume its share, and advance the bonds, or abandon the enter- 
prise; for clearly the grant of lands, however valuable after the road was 
flnished, could not be avallable as a resource for building it. If the road were 
a success, in addition to the benefits it would confer on the United States the 
corporation woùld be in a situation to repay the advances for iuterest, and 
the principal When due. If, on the contrary, It proved to be a failure, sub- 
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jeeting the private persons who invested their capital in It to a total loss, 
there would be left the entire property of the corporation, of which immédi- 
ate possession could be taken by the government on a déclaration of for- 
feiture." 

In U. S. V. Union Pac. R. Ce, 98 U. S. 614, Mr. Justice Miller said: 

"But In its anxiety to secure the rapid prosecution of the work— an end 

more important to it than to any one else, and still more important to the 

people, whom it represented— It postponed this lien to another mortgage, that 

the means might be raised to complète the road." 

In the Sinking Fund Cases, 99 U. S. 723, Mr. Chief Justice Waite 
said: 

"Great undertakings like this, whose future is at the time uncertain, re- 
quiring, as they do, large amounts of money to carry them on, seem to make 
it necessary that extraordinary inducements should be held out to capitalists 
to enter upon them, since a failure is almost sure to involve those who make 
the venture in financial ruin." 

Aside from the scope of the internai improvements which were 
contemplated, and the èmergency which impelled their inception, 
there is much in the language of the acts to indicate that in treat- 
ing with thé Central Pacific, as well as the other railroad companies 
mentioned in the contracts, the United States was pursuing a gênerai 
scheme of internai improvement, and in so doing was dealing with 
ail the aided companies upon terms of liberality and equality. No 
discrimination is made in favor of either the corporation created by 
act of congress or the corporations existing under the laws of the 
states which were the beneficiaries of the act. In incorporating the 
Union Pacific Railroad Company, congress was silent upon the sub- 
ject of the individual liability of its stockholders. Those stockhold- 
ers, therefore, cannot be individually held for the payment of the 
debts of that corporation, since the individual liability of stockholders 
is a création of statute law, and must afQrmatively appear by the 
provisions of the law controlling the corporation when the debt was 
incurred. The other corporations mentioned in the act, with the 
exception of those of the state of California, were organized under 
the laws of states which impose upon the stockholders of railroad 
corporations no individual liability for corporate debts. Since the 
United States had the same national beneflts in view in creating the 
one Company and in endowing ail the companies with the same grants 
and franchises, it must be presumed that there was imposed upon 
the Union Pacific Company and its stockholders every duty and ob- 
ligation then deemed necessary for the public interest. 

In interpreting the language of the act which confers upon the 
other corporations so aided the beneflts raentioned in the act upon 
the same terms and conditions that were specified in the grant to 
the Union Pacifie Railroad Company, it is just to. say, under the cir- 
cumstances, that more was intended than that the other companies 
should receive the land grants, the rights of way, the bonds, and the 
other rights and privilèges which were therein enumerated, upon the 
same terms and conditions that were, by express words, attached to 
the grant to the company flrst named. It is true, the grant was to 
the corporation, and a corporation is a créature of the law, distinct 
from the members that compose it, and the corporations aided by the 
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act were and are corporate entities, "artiflcial beings, invisible, in- 
tangible, and existing only in contemplation of law" (D^rtmouth 
Collège V. Woodward, 4 WLeat. 636); but they were, nevertheless, 
aggregations of individuals, in essential features diiïering but little 
from partnerships. In Muller v. Dows, 94 U. S. 445, it was said that 
when a suit is brought in the fédéral courts by or against a corpora- 
tion "it is regarded as a suit brought by or against the stockholders 
of the corporation, and for the purpose of jurisdiction it is com- 
clusively presumed that ail the stockholders are citizens of the state 
which by its laws created the corporation," The real parties in 
interest, the real beneflciaries of the act, were not the corporate 
uames nor the corporate franchises, but the individuals who owned 
and held the stock and controlled and managed the corporations, 
and invested money in the railroads. The object of the act was to 
induce persons to subscribe for stock in the aided corporations, and 
to invest their private capital in an improvement which was expected 
to resuit in great beneflt to the government. It was the stockhold- 
ers, therefore, that were intended to be protected by the act when it 
declared that ail the companies should receive the aid of the United 
States upon the same terms and conditions. It was to them that 
the inducement was held forth. It is reasonable to infer that it 
would haTQ been impossible to obtain subscriptions to stock, or in- 
vestment of money in this gigantic enterprise, subject to the under- 
stood and agreed contingency that the subscribers might not only 
lose the amount of their stock, but imperil their private fortunes for 
the repayment of the bonded debt. 

In the well-considered case of Ohio Life Ins. Co. v. Merehànts* 1ns. 
Co., H Humph. 1, 17, the court had occasion to construe the charter 
of the Merchants' Insurance & Trust Company of Nashville, which 
had been incorporated under an act of the législature extending to 
it the provisions of "An act equalizing the rights and privilèges of 
Insurance companies of this state." The act so referred to was the 
charter of the Knoxville Insurance Company, in which it was pro- 
vided as follows: 

"AU rights and privilèges granted by this act, wliicli hâve not heretofore 
been granted to any of the existing Insurance companies of this state, sliall 
be, and the same are hereby granted to them, and that any right or privilège 
heretofore granted to any existing Insurance otiice in this state is hereby ex- 
tended to the corporation hereln created, so as to place ail institutions of 
the same kind on the sane footing." 

The court said: 

"In construlng this statute It is material to observe its obvions and évident 
intention to place ail Insurance companies on a footing of equality, and, 
though 'rights and privilèges' are the words employed in" the former part of 
the section, yet, in order to give effect to the intention, it must be understood 
as implying responsibilitles, obligations, and duties also; otherwise Insur- 
ance companies would not be, as they were intended to be, on a footing of 
equality. * * * We are of opinion that the Nashville company, in receiv- 
ing the rights ànd franchises, incurred also the obligations and duties stated 
In the charter of the Knoxville company." 

The court thereupon, after enumerating the list of rights so con- 
ferred upon the Knoxville company by charter, proceeded to hold that 
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the Nashville company had, by reason of the gênerai provisions of the 
act just quoted, become subjeet to ail the obligations and restrictions 
whlch had been imposed upon the Knoxville company, one of which 
was the following: 

"The individual property, both real and personal, of every stockholder in 
the sald institution shall be held and bound for the payment of the debts of 
said corporation to the full amount of hls or her stoeli in said corporation." 

ïhe distinct doctrine of that décision is that a law imposing indi- 
vidual liability upon stockholders is a law directly applying to the 
corporation itself, and constitutes an obligation and a restriction 
upon the corporation. If the stockholders of the Knoxville company, 
instead of being liable for corporate debts, had been by law made 
exempt therefrom, the Tennessee court, upon the same reasoning, 
would hâve been compelled to hold that such individual immunity 
possessed by the stockholders of that company passed to the stock- 
holders of the Nashville company by a grant of ail the rights and 
franchises enjoyed by the other company. 

In the case of Humphrey v. Pegues, 16 Wall. 244, the Northeastern 
Railroad Company had bèen incorporated under an act of the législa- 
ture which did not exempt its stock from taxation. Subsequently 
its charter was so amended that its corporate stock and its real estate 
were made exempt from taxation during its corporate existence. 
Thereafter the législature conferred upon another corporation named 
"ail the powers, rights, and privilèges granted by the charter" of tJie 
first company. A suit was brought by the stockholders of the sec- 
ond company to restrain the collection of a tax upon their stock. It 
was held that the privilèges so granted to the second company in- 
cluded the exemijtion of stock from taxation. The court recoguized 
the principle that immunity of stock from taxation, although it is a 
privilège incapable of being enjoyed by the corporation under its 
corporate name or in its corporate capacity, and is available only for 
the protection of the individual stockholder, is nevertheless one of 
the privilèges belonging to the corporation, granted to it by its char- 
ter. That principle was subsequently affirmed in Tennessee v. 
Whitworth, 117 U. S. 139, 6 Sup. Ct. 649, and Keokuk & W. B. Co. v. 
Missouri, 152 U. S. 301, 14 Sup. Ct. 592. 

But there is in the act of 1862 further expression of the intention 
of the United States to deal equally and impartially and without dis- 
crimination with ail the other parties to the contract. It is found 
in the permission which is therein granted to either company, in 
case of the default of the other, to build ail of the road. It thus 
appears that the attitude of the United States to each company was 
such that it was a matter of indifférence to the government whether 
the Central Pacific Railroad Company or the Union Pacific Company 
built the road that was to be aided by the government bonds and 
subsidy. If, under this permission, the Union Pacific had built the 
whole road, it is évident that there would hâve been no individual 
liability of its stockholders to repay the debt now due the United 
States, or any part thereof. The same would be true if the Kansas 
Pacific had built the road. Had the Central Pacific constructed the 
whole road, if its stockholders are individually liable for this debt, 
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the United States might now hâve recourse upon tliem for the whole 
of tlie bonds and interest now due from both corporations. It is 
impossible to. coijçeiye that if congress then had in view the ultimate 
liability of the stockholders of the Central Pacific Company it would 
not at the same time hâve imposed a like liability upon the stock- 
holders of the corporation which it called into existence, and it is 
likewise impossible to conceive that, while looking to such ultimate 
liability of the stockholders of the one company and releasing the 
stockholders of the other company therefrom, there should hâve been 
expressed in the act the grant of equal permission and opportunity 
to each company to obtain bonds, and that no préférence should hâve 
been expressed as to which corporation should be debtor to the 
United States for the repayment of the same. It is apparent the 
Upited States were not dealing with the Central Pacific Railroad 
Company of California solely as a corporation created under the laws 
of that State, and with référence to the powers conferred upon it by 
its own charter, but as a corporation endowed with the powers which 
the government had itself bestowed, one of which was the right of 
way over lands of the United States within the state of California, 
and another was the express grant of the power to construct and 
maintain a railroad within the state of California from San José to 
Sacramento, and eastward beyond the border Une of that state, to 
connect with the Union Pacific. It is with référence to thèse wider 
and more comprehensive rights so conferred upon it by the govern- 
ment that its relation to the government is to be measured, and not 
upon the narrower lines which would control the ordinary contract 
of an individual with a private corporation. Said Mr. Chief Justice 
Waite in the Sinking Fund Cases : 

"The only material différence between the Central Pacific Company and the 
Union Pacifie lies in the fact that in the case of the Central Pacific the spécial 
franchises, as well as the land and subsldy bonds, were granted by the tJnited 
States to a corporation formed and organlzed under the laws of California, 
while in that of the Union Pacific congress created the corporation to which 
the grants were made." 99 U. S. 727. 

In those cases, the court sustained the power of congress to re- 
quire the companies to provide sinking funds against the maturity 
of the bonded debt, not alone upon the ground that there had been 
reserved to the United States in the contract the right to amend the 
acts, but upon the ground that the United States sustained to both 
companies such sovereign relation as to authorize it to impose rea- 
sonable régulations upon the management of the affairs of the cor- 
porations. In ail its dealings with the two companies the United 
States has never asserted greater power of control over the Union 
Pacific Company than over the Central Pacific Company, notwith- 
standing its sovereign .relation to the former. The measure of its 
right over both is defined in the Sinking Fund Cases. It could take 
from neither any of the privilèges it had bestowed. It could require 
of neither additional security for the debt. It could impose upon 
neither restrictions or obligations not already imposed, but it might 
lawfully require each to make due préparation for the performance 
of contracts already entered into. 
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In California v. Central Pac, E. Co., 127 U. S, 1, 38, 8 Sup. Gt. 1073, 
it was held that thé franchises conferred upon the Central Pacific 
Company could not be taxed by the state without the permission of 
the gênerai government. In arriving at that conclusion it became 
necessary to consider the relations sustained by that company to the 
government under the provisions of the acts which are hère under 
considération. After referring to the findings of the lower court, in 
which were set forth the incorporation of the Central Pacific Rail- 
road Company of California and the Western Pacific Railroad Com- 
pany, their subséquent consolidation, the varions acts of congress 
under the provisions of which there had been constructed a contin- 
uons line of railroad from the Missouri river to the Pacific Océan, 
the court said: 

"If we tnrn to the aets of congress referred to by the court, we shall flnd 
that franchises of the most important character were conferred on this Com- 
pany. Originally, the Central Pacific Railroad Company of California had 
only power to construct a railroad from Sacramento to the eastern boundary 
of the State." 

The court thereupon, after quoting the terms of the act, proceeded 
to say: 

"Thus, without referring to the other franchises and privilèges conferred 
upon this company, the fundamental franchise was given by the act of 18G2 
and the subséquent acts to construct a railroad from the Pacific Océan across 
the state of California and the fédéral territorles until it should meet the 
Union Paclflc, which it did meet at Ogden, lu the territory of TJtah. This im- 
portant grant, though in part collatéral to, was Indépendant of, that made to 
the company by the state of California, and has ever since been possessed 
and enjoyed. The présent company has It by transfer from and consolida- 
tion of the original companles, by which ita existence and capacities were 
constituted. Such consolidation was authorized by the sixteenth section of 
the act of congress of July 1, 1862, and the sixteenth section of the act of 
.Tuly 2, 1864, taken In connection with the second section of the act of March 
3, 1865, referred to in the findings of the court. The last-named act ratified 
the transfer by the Central Pacific to the Western Pacific of a portion of its 
road extendlng from San José to Sacramento, and conferred upon the latter 
company ail the privilèges and beneflts of the several acts of congress re- 
lating thereto, and subjeet to ail the conditions thereof. If, therefore, the 
Central Pacific Railroad Company Is not a fédéral corporation, its most im- 
portant franchises, Including that of constructing a railroad from the Pacific 
Océan to Ogden City, were conferred upon it by congress." 

The suprême court has repeatedly held that, where corporations 
are consplidated under and by virtue of an act of congress, they are 
to be treated as "corporations formed and organized under the act 
of congress." U. S. v. Central Pac. R. Co., 99 U. S. 450; Ames v. 
Kansas, 111 U. S. 44=9, 461, 4 Sup. Ct 437; Pacific Railroad Removal 
Cases, 115 U. a 1, 14, 5 Sup. Ct. 1113. The Kansas Pacific was a 
corporation originally organized under the laws of Kansas, and after- 
wards consolidated with ihe Union Pacific under the laws of the 
United States. In this respect its relations to the laws of Kansas 
were like the relations of the consolidated Central and Western Pa- 
cific to the laws of California. In the Pacific Railroad Removal 
Cases (115 U. S, 1-16, 5 Sup. Ot. 1113), the suprême court, speaking 
of the Kansas road, said that it "must be regarded as a corporation 
organized under and by virtue of the laws of the United States"; and 
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it was so treated by the court in considering the relation of that Com- 
pany to the jurisdiction of the United States, for the reason, as there 
stated, "that the whole being, capacities, authority, and obligations 
of the Company thus Consolidated are so based upon, permeated by, 
and enveloped in the acts of congress referred to, that it is impracti- 
cable, so far as the opérations and transactions of the compaiiy are 
concerned, to disentangle those qualities and capacities which hâve 
their source and foundation in thèse acts from those which are de- 
rived from state or territorial authority." 

But perhaps the provision of the act most clearly indicative of the 
invitation of congress to owners of private capital to invest the same 
in the stock of thèse corporations upon terms of equality, and upon 
the understanding that there should be to ail alike freedom from 
individual responsibility, is that which authorizes the consolidation 
of said corporations, or any two or more thereof, for the building of 
the whole or any portion of the road. If the Union, Pacific Railroad 
Company had, in pursuance of this permission, Consolidated with the 
Central Pacific, either before or after the construction of the roads, 
it is obvions that the government would now hâve no recourse to the 
individual liability of any stockholder in such Consolidated corpora- 
tion. It would be impossible for a portion of the stockholders to 
stand in'one attitude to the United States whlle the remainder stood 
in another. Under such consolidation, accomplished by authority of 
the United States, it is manifest that ail members must necessarily 
hâve stood upon an equal footing; and, as some were free from 
individual liability, it follbws that ail must hâve been free. It is 
clear that the stockholders of the Union Pacific Company, by amal- 
gamating with the Central Pacific, would not havé beén made subject 
to the individual liability imposed upon the latter company by the 
laws of California; and it is equally clear that the stockholders of 
the Central Pacific Railroad Cpmpany, going into such a consolidated 
corporation, must hâve stood upon an equal footing with others, at 
least so far as concerned the contract rights of the United States, 
which, by the language of the statute, had invited the two companies 
thus to join In one. And the act so indicates in terms. The amend- 
ment of 1864 expressly pro vides that such consolidated corporation 
"shall succeed to, ppssess, and be entitled to receive from the govern- 
ment of the United States, al'l and singular the grants, benefits, im- 
munities, guar^tees, acts, and things to be done and performed, and 
be subject to the same terms, conditions, restrictions, and require- 
ments which said companies respectively, at the time of such con- 
solidation, are or may be entitled or subject to under this act, in place 
and substitution of said cotnpanies so consolidated respectively." 
Hère is a distinct déclaration of the absolute equality of the terms, 
conditions, restrictions, and immunities which then existed, and were 
possessed not alone by ail the companies, but by the stockholders of 
ail the companies, so far as concerned the United States. The act 
says that those grants, immunities, and conditions are, before the 
consolidation, one and the same thing for each of said corporations, 
and that after consolidation thè attitude of the stockholders of the 
consolidated company will not be différent from that of the stockhold- 
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ers of the companies so uniting. It is the plain import of the words 
hère used that the United States not only agreed net to look to the 
individual liability of any stockholder of such consolidated corpora- 
tion, but that, in the view of congress, the relation of no stockholder 
to the United States would be changea by such consolidation, and 
that no remedy or right of recourse of the government for the enforce- 
ment of the bonded debt would be impaired or afifected thereby. Had 
such consolidation taken place, the new company would hâve been a 
corporation created uuder the laws of the United States, which 
permitted the consolidation, and prescribed the terms and method 
thereof. Where two railroads are consolidated into one, it is true 
that, so far as concern the duties and restrictions theretofore im- 
posed upon the roads, each remains unafEected by the consolidation, 
for the roads themselves remain unchanged. Tomlinson v. Branch, 
15 Wall. 460; Branch v. Charleston, 92 U. S. 683. But such is not 
the case with the status of the stock and the stockholders. The old 
stock is surrendered, and new is issued, and, as to ail debts thereafter 
incurred, it is obvions that ail stockholders sustain one and the same 
relation to the créditer. Shields v. Ohio, 95 U. S. 319; Bailroad Co. 
V. Maine, 96 U. S. 499; Tennessee v. Whitworth, 117 U. S. 139, 6 
Sup. et. 649; Keokuk & W. R. Co. v. Missouri, 152 U. S. 301, 14 Sup. 
et. 592, 

It is well-settled law that the créditer of a corporation may, by 
express contract at the time the debt is incurred, waive his right to 
collect from the stockholders debts which the corporation may fail 
to pay. "If a person chooses to deal with a partnership or joint-stock 
company upon the terms that its f unds, and they ônly, shall be avail- 
able to make good his demands, he cannot afterwards départ from 
those terms, and hold the members individually liable, as if no such 
restriction had been agreed to. * * * This right, although se- 
cured in express terms, may be waived by the créditer by express con- 
tract; and it is equally free from doubt that it may be waived by con- 
duct on the part of the créditer, either at the time of making the con- 
tract or subsequently, indicating a clear understanding between the 
centracting parties that the créditer is to look only te the corporate 
funds, and net to the individual liability of the sharehelders." 3 
Thomp. Corp. pp. 2163, 2164, § 3008; Basshor v. Forbes, 36 Md. 154; 
Brown v. Slate Ce., 134 Mass. 590; Ohio Life Ins. Ce. v. Merchants' 
Ins. Ce., 11 Humph. 1. 

It is our judgraent that the terms of the contract between the 
United States and the Central Paciiic Eailread Company, so far as 
concerns the waiver of the individual liability of the stockholders of 
that company, fully meet the requirements of this exposition of the 
law. The statutes of the United States, the policy and scheme of 
the government in undertaking the internai improvements, the uni- 
form course of dealing of the United States with ail the corporations 
which entered into contract relations with them, were clearly sufli- 
cient to justify the belief of ail sharehelders that the right of re- 
course against the individual members of the companies created 
under the laws of Califomia was waived by the United States; and 
the course of subséquent action of the United States with référence 
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to thèse corporations is confirmatory of that view. It was in tlie 
liglit of thèse fact» th?it the stockholders subscribed to the stock, 
and there can be no doiibt that they became and remained share- 
holders by reason of their faith and reliance in that understanding. 
The controlling canon of interprétation of contracts is to ascertain 
what the parties themselyes meant and understood. We hold that 
this was what was meant and understood by the parties to this con- 
tract. It has been urged upon the argument that the directors of 
the Central Paciflc Eailroad Company, one of whom was the defend- 
ant's testator, hâve wrecked that company, hâve depleted its treas- 
ury, and hâve thereby acquired private fortunes of great magnitude. 
This argument is foreign to the question under considération. This 
suit is brought to enforce a liability which, if it exist, is purely a 
créature of statute. The question before the court is one of the in- 
terprétation of the law and the contract of the parties in interest. 
The inquiry is not aided by référence to the inéquitable conduct of 
the directors pf the Central Paciflc Railroad Company after the con- 
tract was entered into. The rights of the défendant in this case 
are to be measured by the same rules that would apply to an obscure 
stoekholder, innocent of wrong to the government, and unclothed 
with power to direct the action of the corporation as an officer thereof. 
The rights of the défendant hère dépend upon the contract and the 
law applicable thereto. They may not be impaired by reason of the 
inequity, if any there were, of the defendant's testator in his dealing 
with the United States. If it be true, as alleged, that the money and 
the land of the United States which were given in aid of the construc- 
tion of the Centrai Pacific Eailroad hâve been diverted from the 
purpose for which they were bestowed, there is undoubtedly an adé- 
quate remedy in a suit brought to reach such diverted assets. There 
is no such remedy in this suit. The view we hâve taken of the main 
question involved in the controversy renders it unnecessary to con- 
sider the other questions which were discussed. It is our judgment 
that the demurrer to the bill was properly sustained for want of 
equity, and the decree of the circuit court is accordingly aifirmed. 



SUNSET TELEPHONE & TELEGEAPH CO. v. DAT et al. 

(Circuit Court ot Appeals, Nlnth Circuit. October 8, 1895.) 

No. 214. 

Instbuctiohs to Jdrt — Erbob Cctred b* Finding. 

Plalntlffs sued défendant for the value of certain téléphone pôles, fur- 
nished by them upon a contract with défendant, and for $245 freight on 
certain materlal transported by them at defendant's request. Défendant 
clalmed that a large part of the pôles had been uniawfully eut by plain- ■ 
tifCs on the land of a thlrd party, and dld not belong to plaintiffs, who 
iCould not recover thelr value. It also clalmed that other countercharges 
fuUy offset plaintiffs' claims, including the $245. The court Instructed 
the jury that the question of tltle to the pôles was the oûly one at issue, 
that if they found that any of the pôles were eut on land of a thlrd party 
they were to flx the value of the pôles so eut, and, after deducting It from 
the contract prlce, find a verdict for the plaintifiCs for the balance, and, if 
there was nothing left after maklng such déduction, ànd the other de- 
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ductions to which the défendants were entltled, they should flnd a verdict 
for not more than $245. The Jury gave plaintiffs a verdict for $1,395. 
Heid that, even if the instruction to flnd a verdict for $245 was error, it 
was rendered innocuous by the verdict, since the jury must hâve found 
that the déductions to which the défendant was entitled did not amount 
to a sufflcient sum to cancel plaintiffs' clalm. 

2. Evidencp:— Habmless Errok. 

Plaintiffs were permitted to give évidence of the price paid by them to 
persons from whom they clalmed to hâve bought the pôles. Held that, 
though such évidence was Immaterial, its admission was harmless, the 
instructions given to the jury having clearly indieated that it was not to 
be considered as a measure of the value of the pôles. 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

This was an action by John S. Day and Miehael Day against the 
Sunset Téléphone & Telegraph Company to recover the value of cer- 
tain pôles. The plaintiffs recovered judgment in the circuit court. 
Défendant hrings error. Affirmed. 

The défendants in error, plaiùtifEs in the court below, sued plaintifC in error, 
défendant in the court below, to recover the sum of $5,717. For conveu- 
lence we shall designate the parties, as they appear In the contre versy in 
the court below, as plaintiffs and défendant. The cause of action, as stated 
in the complalnt, Is that défendant employed plaintiffs to furnish it, at San 
Pedro, Cal., 2,005 téléphone pôles at $3.20 each, and 226 pôles at $6 each, 
to be paid for on delivery at the wharf at San Pedro, and that plaintiffs duly 
performed the contraet; that the price of the pôles amounted to $7,772, of 
which $2,300 has been paid, leavlng due $5,472. The second cause of action 
is that plaintiffs. In accordance with agreement, "shipped and freighted," by 
the schooner Bangor,— the schooner which also carried the téléphone pôles,— 
7,000 cross-arms for téléphone pôles, at the agreed price of 3% cents for each 
cross-arm, mailing the sum of $245, which has not been paid. 

The answer of défendant allèges that the contraet with plaintiffs was In 
wrlting, and attached a copy to the answer, which is as foUows: 

"Agreement, entered into thIs 5th day of Aprll, 1892, by and between Day 
Brothers, of Seattle, state of Washington, and Sunset Téléphone and Tele- 
graph Company, of San Francisco, a corporation existing under the laws of 
the state of Callfornla. Said Day Brothers hereby covenant and agrée to 
fumish and deliver on wharf at San Pedro, Califomla, and the sald Sunset 
Téléphone and Telegraph Company hereby agrée to talie and pay for, the 
followlng described pôles at the priées herein stipulated: TWo thousand 
(2,000) round téléphone pôles, thirty (30) feet long and not less than seven (7) 
Inches In diameter at the smallest end. Price for the same to be three dollars 
and twenty cents ($3.20) per pôle. Total, $6,400.00. Flve hundred (500) round 
téléphone pôles, forty feet long, and not less than eight (8) Inches in diameter 
at the smallest end. Price for same to be six dollars ($6.00) per pôle. Total, 
$3,000.0(). Ail of above pôles to be of good, Sound, llve cedar, to be Inspectée! 
and approved, prior to shipment, by an agent appointed by said Sunset Télé- 
phone and Telegraph Company before loading, and to be ail delivered in good 
condition on said wharf, at San Pedro, Cal., by said Day Brothers, to be 
shipped within fifty (50) day s after date. Each cargo to be paid as follows: 
Thirty (30) per cent, after inspection and loaded on vessel; forty-five (45) per 
cent, after delivery on wharf at San Pedro, Cal.; twenty-five (25) per cent, 
after completion of contraet,— this per cent, to be retained In lieu of damages 
for noncompletlon of contraet In addition to the above, said Day Brothers 
agrée to take, on same vessel with cargo of pôles, flve thousand (5,000) cross- 
arms, to be lahded on said wharf at San Pedro, Cal., with pôles, at three and 
a half (3%) cents each. In witness whereof, the said parties hâve set their 
hands and seals this fifth day of April, 1892. Day Brothers. [Seal.] 

"Açcepted for Sunset Téléphone Telegraph Co., 

"By Jno. Lawrence, Genl. Supt. 

"Wlthess: A. J. Clark." 
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Défendant also admlts the contract of affrelghtment of the cross-arms. As 
affirmative défense, It allèges: That, prlor to the commencement of the ac- 
tion, It had fully paid plaintlfCs, and, further, that plalntlffs did not pérform 
their contract In this: that they dld not furnlsh 500 pôles 40 feet long, nor 
deliver said pôles or the cross-arms at the wharf at San Pedro. That they 
dld not ship the same withln 50 days, and did not pay the freight or dis- 
charge the lien of the schooner Bangor for the carriage of said pôles and 
cross-arms. That they only procured and shlpped 2,000 pôles ao feet long, 
and 276 pôles 40 feet long, representing and pretending that they were the 
owners of said pôles. That about 1,000 of said pôles were unlawfuUy eut 
and procured from the lands of the Puget Mill Company, a corporation, with- 
out its permission or authorlty, and mixed wlth the other pôles shlpped so 
that their identity could not be established. That, upon the arrivai of the 
schooner iat San Pedro, the Puget Mill Company did separately demand from 
the master of said. schooner, and from the managing owner thereof , the pos- 
session of said pôles, making separate demanda, as a matter of précaution, 
for 1,200 pôles; also, for 100 pôles; and the said pôles being mixed and con- 
f used with other pôles Constituting the cargo, so that the same could not be 
identlfied, or isald demand complied wlth, the said company dld likewise de- 
mand the whole of said cargo of pôles. Each and every of said demanda was 
refused by said master and by said owner, That tliere was due for freight 
$4,000, for which the schooner was entltled tti a lien on the cargo, or so much 
thereof as was owned by plalntlffs. That there was no market for said pôles 
and cross-arms at San Pedro, and défendant was, at said times, the only pur- 
chasér, and required forthwith the amount of pôles and cross-arms embraced 
in said cargo, and if the same or any portion thereof were taken or held by 
proceedSngs at law to establish the title or right of the Puget Mill Company, 
or by procéedings In admiralty to establish the lien of the vessel for freight, 
the défendant would haye been compelled. tô purchase the pôles it required 
elsewhere, and the market for said pôles would hâve been destroyed. That 
thereupon, and by reason of the af oresaid facts, and the emergency existing 
as af oresaid, the master and managing owner of said vessel did take charge 
of said cargo, and did sell the same to this défendant for the sum of $5,717, 
which is the, amount which would hâve been ^ue plaintiffs thereon under the 
contract (Exhiblt A), had plaintiffs complied with the terms and conditions 
thereof, and paid the afôresald sum of $4,000 freight thereon, and had plain- 
tiffs' likewise been the owners of the whole of said cargo. That the cargo 
was dellvered to défendant in pursuance of said sale, and not otherwise, and 
in pursuance of said purchase It paid the said sum of ?5,71T to the master 
and managing agent of said vessel. And détendant allèges, on information 
and bellef , that the said master, upon proof and assurance of the title of the 
Puget Miii Company, paid it, out of the proceeds of said sale, $2,200, and the 
balance is retained to pay the freight on thé cargo. 

The case was trled by a Jury, and the instructions of the court were as f ol- 
lows: 

"This is a suit by the plaintiffs, the flrm of Day Bros., to recover a bal- 
ance clalmed to be due for a cargo of téléphone pôles, which were fur- 
nished under a contract with the défendant, and dellvered at San Pedro, in 
Oalifornia. It is coneeded that the contract on which the suit is founded was 
entered into; that the téléphone pôles were procured by the plaintiffs, and 
shipped to San Pedro, and the défendant bas received them at San Pedro. 
A part of the purchase priçe agreed upon has been paid to the plaintiffs, and, 
in addition to that, the défendant has paid or settled for the freight which 
the plaintiffs were required to pay to the vessel for transportlng the pôles 
to San Pedro, leaving a balance on the contract prlce for the pôles yet unpaid. 
In addition to the amount clalmed for the pôles, the contract provided that 
the vessel, which the plàintifts were to charter to carry the pôles, would take 
some cross-arms for the défendant, for which the défendant was to pày the 
plaintiffs. ThiS vessel did ca!rry some cross-arms, and for the transportatlon 
or freight on the cross-arms there Is due the plaintiffs, from the défendant, 
$245. They are entltled to a verdict for that 'amount, at least, in this case. 
Now, whether there is any balance due thejn foj the téléphone pôles dépends 
upon your détermination of the question whether the plaintiffs were the owa- 
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ers of ail of the tlmber whlch they putlnto that cargo. That is the question In 
this case for this jury to décide. The défendant has pleaded several défenses, 
but they are ail either merged into this one, or abandoned on the trial. So that 
the question of title— ownership of the timbers— is the questibn to which the 
case is narrowed down, and that is the question which Is to be submitted 
to this jury. If the plalntiffs, without the consent of the owner of the lantl 
where the timber grew, went upon the land, and eut it, and undertook, under 
their contract, to fumish that timber to the défendant, and the owner conse- 
quently had a right to claim that timber, as against them, or as against their 
vendees, then it would be the owner of the land that would hâve a légal 
claim against the défendant for the price or vaiue of the timber, and not the 
plalntiffs; and for the value of so much timber as was unlawfully taken— if 
any of it was unlawfully taken— by the plalntiffs from the premlses of the 
Puget Mill Company the défendant would hâve a right to claim, as it does 
claim, that a déduction should be made. You hâve heàrd the évidence and 
the arguments of counsel. Upon a fair considération of the whole case, you 
are to détermine whether this évidence establishes that any number of thèse 
pôles were eut on the lands belonging to the Puget Mill Company; and If 
you so find, you will endeavor, from the évidence, to fix the value of so much 
of the tlinber as was thus taken from the Puget Mill Company's land, and de- 
duct it from the whole contract priée; and if there is yet a balance, after 
making such déduction, if there is yet a balance due the plaintifCs, award 
them a verdict for that balance. If there Is nothlng over and above that dé- 
duction, and the crédit that has been pald, and the money that has been paid 
to the plalntiffs, still coming to the plalntiffs, you will not award the plaln- 
tiffs any more than Ç245. Now this claim that the timber was eut on the 
land of the Puget Mill Conipany Is an affirmative défense, set up by the dé- 
fendant, and it is therefore Incumbent upon the défendant to establish, by 
at least a fair prépondérance of the évidence, that the timber was eut bn the 
land of the Puget Mill Company,— some of the very timber that went into 
this very cargo. The défendant cannot, in this case, claim anything on ac- 
count of timber eut at any other time, or any other timber, if any was ever 
eut by Day Bros., unless it was part of this same cargo. The défendant Is 
not required to identify any partlcular sticks of timber of that cargo, -but it 
is Incumbent upon the défendant to prove that some of the timber that went 
into that cargo was timber taken from the Puget Mill Company's land, and 
to flx, by the évidence, upoH that timber,— that is, the timber tàkén from the 
Puget Mill Company's land, and put Into that cargo. If it should appear to 
you from the évidence that some timber was taken from the Puget Mill Com- 
pany's land and Included in this cargo, and the évidence is too indeflnite to 
enabie you to détermine how much, or the value of it, you can only ^Uow a 
nominal sum to be deductèd from the contract price of the timber. You are 
exclusive judges on the question of the évidence involved in the case^ and 
It is your province to welgh the évidence, and détermine Its value, and pass 
upon the credibility of the wltnesses, and détermine, from a fair considéra- 
tion of the évidence In the case, what the truth is." 

E. 0. Hughes, for plaintiff in error. 

Thompson, Edsen & Humphries, for défendants in error. 

Before McKENNA and GILBERT, Circuit Judges, and KNOWLES, 
District Judge. 

McKENNA, Circuit Judge, after reciting the pleadings and instruc- 
tions as above, delivered the f oUowing opinion : 

The main controversy between the parties is as to the title of the 
téléphone pôles, and the testimony was addressed to this; and, be- 
ing conflicting^ the verdict of the jury cannot be disturbed, unless 
there was error in the rulings, either in admitting or rejecting testi- 
mony, or in the instructions. Défendant claims both : In the for- 
mer, inasmuch as évidence was admitted of the price paid by plain- 
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tiiïs to persons frôm whom they claimed it purchased polea. In the 
secoijd, by giving the following instructions : 

"In addition to the amount claimed for the pôles, the contract provided that 
the vessel, which the plaintifCs were to charter to carry the pôles, would tate 
some çross-arms for the défendant, for whlch the défendant was to pay the 
plalntiffs. This vessel did carry some cross-arms, and for the transportation 
or freight on the cross-arms there is due the plaintififs, from the défendant, 
$245. They are entitled to a verdict for that amount, at least, in this case." 

"If the plalntiffs, without the consent of the owner of the land where the 
timber grew, went upon the land, and eut it, and undertook, under their con- 
tract, to furnish that timber to the défendant, and the owner consequently 
had a right to claim .that timber, as against them, or as against their vendees, 
thep it would be the owner of the land that would hâve a légal claim against 
the défendant for the prlce or value of the timber, and not the plaintifCs; and 
for the value of so much timber as was unlawfuUy taken * * * by the 
plaintifCs from the promises of the Puget Mill Company, the défendants 
would hâve a right to claim, as they do daim, that a déduction should be 
made. You hâve heard the évidence and the arguments of counsel. On a 
fair considération of the whole case, you are to détermine whether this évi- 
dence establishes that any number of thèse pôles were eut on the lands be- 
longing to the Puget Mill Company; and if you so flnd, you will endeavor, 
from the évidence, to fis the value of so much of the timber as was thus 
taken from the Puget Mill Company's land, and deduct it Jrom the whole 
contract priée; and if there Is yet a balance, after making such déduction, if 
there Is yet a balance due the plaintifCs, award them a verdict for that bal- 
ance. I( there is nothing over and above that déduction, and the crédit that 
has been pald, and the money that has been paid to the plalntiffs, still com- 
ing to the plalntiffs, you will not award the plalntiffs any more than $245." 

It may be conceded that the price of the pôles purchased by de- 
fendant was immaterial, but it does not seem to hâve been prejudi- 
cial. Th€ testimony could only hâve been introduced to show good 
faith, and must hâve been so understood. The jury could not hâve 
understopd it, as charged by défendant, as permitting them to con- 
sider it a^ determining the value of the timber claimed by the Puget 
Mill Ciompany. The value of that, for the purposes of the case, was 
flxed by the contract, and the instructions, with sufficient clearness, 
indicated this. In passing on the instructions it must be borne in 
mind that the defendant's view was that plaintifEs were not entitled 
to recoverfor timber eut on the land of the Puget Mill Company. 
The court adopted this view. It said, after giving the instruction 
supra which is objected to; 

"The défendant has pleaded several défenses, but they are ail elther merged 
into this one, or abandoned on the trial. So that the question of title— own- 
ership of the timbers— Is the question to which the case is narrowed down, 
and that is the question which Is to be submitted to this jury." 

And, after stating that the owner of the land where the timber 
. grew was the owner of the latter, the court, continuing, said : 

"And for the value of so much timber as. was unlawfuUy taken— If any of It 
was unlawfuUy taken— by the plalntiffs from the promises of the Puget Mill 
Company the défendant would hâve a right to claim, as they do claim, that 
a déduction should be made. You hâve heard the évidence and the argu- 
ments of counsel; Upon a fair considération of the whole case, you aie 
to détermine whether this évidence establishes that any number of thèse 
pôles were eut on the lands belongîng to the Puget Mill Company; and if 
you so find, you wUl endeavOr, from the évidence, to flx the value of so much 
of the timber as was thus taken from the Puget Mill Company's land, and 
deduct it from the wholé contract nrice; and If there Is vet a balance, afteï 
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making such déduction, If there is yet a balance due the plaintiflfs, award 
them a verdict for that balance. If there is nothjng over and above that dé- 
duction, and the crédit that bas been paid, and the money that has been paid 
to the plaintifCs, still coming to the plalntifEs, you will net award the plain- 
tifEs any more than $245." 

There could be no misunderstanding of this. The items of crédit 
or déduction from plaintiffs' claim which could arise from their non- 
ownership of any of the timber, the jury was instructed, the défend- 
ant wàs entitled to. Even, therefore, if the instruction as to the 
$245 freight charge on the cross-arms was error, the finding of the 
jury made it innocuous. 'JChe plaintiffs were entitled to hâve the $245 
estimated in the account between them and défendant. The défend- 
ant did not deny this, but contended that it and other claims of plain- 
tiffs were canceled by items of countercharge. The jury found 
against the contention. If it had found a verdict only for $245, the 
instruction might hâve been injurions. In such case, it could be 
said that the judgment of the jury was constrained by the instruc- 
tion of the court. But the verdict was for $1,395.22. 

To the second instruction objected to, the criticism of défendant is 
not justifled. It is clear, when ail the instructions and the conten- 
tions of the parties are considered, that the price or value, as ex- 
pressed, meant the price or value according to the contract, and as 
timber, not, as objected by défendant, as stumpage, or value by some 
other standard. 

The défendant also assigna as error the action of the court in de- 
nying it a new trial. This is not reviewable in this court on writ 
of error. There being no error in the record prejudicial to défend- 
ant, the judgment is afflrmed. 



BRAUN T. BOARD OF COM'RS OF BENTON COUNTT. 

(Circuit Court of Appeals, Seventh Circuit. November 8, 1895.) 

No. 242. 

CouNTiEs— Indiana Statutb— Gravbl-Road Bonds. 

Bonds issued pursuant to the statute of Indiana of March 3, 1877 (Rev. 
St. 1894, § 6855 et seq.; Rev. St. 1881, § 5091 et seq.), in aid of the con- 
struction of a free gravel road, are not obligations of the county Issu- 
Ing them. Strieb v. Cox, 12 N. B. 481, 111 Ind. 299, followed. 

In Error to the Circuit Court of the United States for the District 
of Indiana, 

This was an action by George A. Braun against the board of com- 
missioners of Benton county, Ind., upon certain bonds and coupona 
Judgment was rendered in the cù"cuit court for the défendant. 66 
Fed. 476. Plaintiff brings error. Affirmed. 

A. J. Beveridge and W. H. Rossington, for plaintiff in error. 
Byron K. Elliott, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The question presented is whether bonds 
duly issued in pursuance of the act of March 3, 1877 (Kev. St. Ind. 
v.70F.no.4— 24 
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18M. I 6855 et seq.; Eev. St. Ind. 1881, § 5091 et seq.), in aid of the 
construction of a f ree gravel road, are obligatory upon the county by 
which they were issued. It is net an open question. In the case of 
Strieb v. Cox, 111 Ind. 299, 12 N. E. 481, where the inquiry was 
whether such bonds were county obligations, within the meaning of 
a constitutional limitation upon the amount of indebtedness which 
counties and other municipalities of the state might incur, the su- 
prême court of the state declared the bonds to be "payable out of the 
particular fund to be derived from the collection of the assessments 
made on the lands adjacent to such free gravel road, and from no 
other source." This was the essential point of the case, and is not 
to be confused with the question — which the cOurt declined to con- 
sider — ^whether, if the bonds were bonds of the county, and were is- 
sued in violation of the constitution, and for that reason were void, 
that fact "would invalidate or avoid the proceedings and orders of the 
county board for the construction of the free gravel road, or the as- 
sessments made on adjacent real estate for the cost of such improve- 
ment." This décision seems to hâve been made without référence 
to previous rulings to the contrary, upon the same or a similar stat- 
ute, in State v. Commissioners of Fayette Co., 37 Ohio St. 526, and 
Kimball v. Board, 21 Fed. 145, in harmony with which is the récent 
décision in Fowler v. City of Superior, 85 Wis. 411, 54 N. W. 800; 
but it was made before the bonds in suit were executed, and, as a 
construction of a local statute, is controlling. Keference has been 
made to State v. Sullivan, 74 Ind. 121; Ricketts v. Spraker, 77 Ind. 
371; Gavin v. Board, 104 Jnd. 201, 3 N. E. 846; Kobinson v. Eippev, 
111 Ind. 112, 12 N. E. 141; Board v. Fullen, 111 Ind. 410, 12 N. É, 
298; Board v. Fahlor, 114 Ind. 176, 15 N. E. 830; and Loesnitz v. 
Seelinger, 137 Ind. 422, 25 N. E. 1037, and 26 N. E. 887,— for expres- 
sions that seem to imply county liability upon such bonds, but in 
none of those cases can it be said that the question was involved or 
decided. Oft the contrary, in some of them the doctrine of Strieb v. 
Cox was approved or reasserted, as it has been in the later cases of 
Board v. Hill, 115 Ind. 316, 330, 16 N, E. 156; Quill v. Indianapolis, 
124 Ind. 292, 299, 23 N. E. 788; Spidell v. Johnson, 128 Ind. 235, 25 
N. E. 889. The judgment of the circuit court is afflrmed. 



ALLEN et al. V. SOUTHERN CALIFORNIA RY. CO, 

(Circuit Court, S. D. Callfornia. Oetober 21, 1895.) 

No. 605. 
CiTiZBNSHip— Evidence. 

One A., a resiaent of Missouri, In 1892 went to Callfornia, and began 
to work for the S. Ry. Co. In September, 1892, A.'s famlly, consisting of 
hls wlfe and two ehlldren, fpUowed him to Callfornia', his wlfe, before 
leavlng MIssburI, selling môst of thelr hoùsebold efCects, except a few, 
which she took with her. À. rented and furnished à house In Callfornia, 
In which he resided with his family untU hls death, early in 1893. After 
A.'s death, hls wldow contlnued to réside in the same house for a month, 
and then lilred another house In the same town, and began taking lodgers, 
and later hirëd a house in another town in Callfornia, where she con- 
tlnued taking lodgers. In 1893 she brought suit In a state court against 
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the S. Ry. Co., to recover damages for the death of her husband, which 
suit was tried In July, 1893, and she was defeated. In March, 1894, 
she returned to Missouri, but not to the place of her former résidence, 
and remained away from California, vlsiting places in Missouri and 
Kansas, until August, 1894, when she returned to California. In April, 
1894, she was appointed guardian ad litem of her children by a fédéral 
court in California, and suit was at once begun In that court agalnst 
the railroad company. HeU, that the faets were amply sufficient to jus- 
tlfy a verdict that A.'s widow, at the time of bringing suit in the féd- 
éral court, was a citizen of California, though she testifled in terms that 
she was a citizen of Missouri, and that she had never intended to make 
her home In California, but always to return to Missouri. 

TMs was a motion for a new trial. Tlie action was brougM by 
plaintifEs to recover damages for the death of their husband and 
father, alleged to hâve been occasioned by the defendant's négli- 
gence. Among the issues raised by the pleadings and submitted to 
the jury was that of the citizenship of the plaintiffs. One of the 
plaintiffs, Mrs. Allen, testifled in terms that she and her minor chil- 
dren, the other two plaintiffs, were, at the commencement of the 
action, citizens of Missouri. On this issue of citizenship, the court 
instructed the jury as follows: 

"(1) The plaintiffs, who are Ella Allen, the widow, and Edith May Allen 
and Earl Truman Allen, minor children, of Russel T. Allen, deceased, hâve 
brought this action to recover of the défendant, the Southern California 
Rallway Company, damages for the death of sald Russel ï. Allen. 

"(4) The pleadings hâve raised a prellmlnary issue afCecting the jurisdic- 
tion of the court, which will flrst claim your attention. To the maintenance 
of this action, diverse citizenship of the parties is essential; in other words, 
and more speciflcally, this court, being a fédéral court, Is without jurisdie- 
tion unless, at the commencement of the action, June 18, 1804, plaintiffs 
were citizens of the state of Missouri, and the défendant a citizen of the 
State of California. A corporation, wlthin the meaning of the law, Is a 
citizen of the state where created, and there is no question in this case but 
that the défendant is a citizen of the state of California. The jurisdictlonal 
issue relatés to the citizenship of the plalntlfCs, and is whether or not, at 
the commencement of the action, they were citizens of the state of Missouri. 
On this branch of the case the court Instructs you that during the lifetlme 
of the deceased, Russel T. Allen, the citizenship of ail the plaintiffs was de- 
termined by his citizenship, and that since his death the citizenship of the 
minor children of hlmself and plaintiff Ella Allen must be determined by her 
citizenship. 

"(5) The court further charges you that, to constitute a person a citizen 
of a particular state, such person must hâve his or her actual résidence 
therein, wlth the Intention that it is to be a permanent résidence. If, there- 
fore, you believe from the évidence that the deceased, Russel T. Allen, when 
he came to San Bernardlno, California, in 1892, came for a temporary pur- 
pose (for Instance, on account of his wife's 111 health), and dld not Intend 
to make his permanent résidence in this state, but Intended eventually to re- 
turn to Missouri as the place of his permanent résidence, and that there 
was never any change on his part of such Intention, and that Ella Allen, the 
widow of sald deceased, after his death, and until the commencement of 
this action, ail along had the same Intention as to her permanent résidence; 
or If you believe from the évidence that sald widow, when she went back 
from California to Missouri, in March, 1894, although her citizenship at that 
time may hâve been in California, and her motive was to glve jurisdictlon to 
the fédéral courts, took up her actual résidence in Missouri, wlth the Inten- 
tion that Such résidence should be permanent, you will flnd that plaintiffs 
were citizens of Missouri at the commencement of this action, and your ver- 
dict will be in thelr favor on this Issue. If, however, you believe from the 
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évidence that sald deceasedj when he came to San Bemardlno, Califortiia, 
in 1892, had, or at any time thereafter formed, ttie intention to make his 
permanent résidence in Califomia, or if you believe from tlie évidence thât 
said widow, while reslding in Califomia, at any time after thé deatli of 
said Russel T. Allen and prior to the commencement of this action, Intended 
that her résidence in Califomia sliould be permanent, and that said return 
to Missouri of said widow in March, 1894, Was not a bona flde removal, as 
hereafter explained, then you will flnd for the défendant on the issue of 
plaintifCs' citlzenship; that is, that plaintiffs were not citizens of Missouri 
at the co'mmencement of the action. 

"(6) The court has instructed you that, if said widow of the said de- 
ceased, when she went back to Missouri, in March, 1894, although she may 
haye then been a citizen of Califomia, did so with the intention of making 
her permanent home in said state of Missouri, and took up her actual rési- 
dence there, then such removal, whatever may hâve been the motive which 
prompted it, was bona fide, and plaintiffs thereby beeame citizens of Mis- 
souri. In this connection, however, the court further instructs you that, 
if said widow went back to Missouri at the time mentioned in order to en- 
able plaintiffs to avail themselves of the jurlsdictlon of the fédéral court, 
and not intending to réside permanently in Missouri, but intending, for that 
purpose, to return eventually to Califomia, then such removal was not bona 
fide, but a fraud upon the law, and plaintiffs would not thereby become citi- 
zens of Missouri. 

"(7) If you find that the plaintiffs were not citizens of Missouri at the com- 
mencement of the action, your verdict will be that you flnd for the défend- 
ant on the issue of the citlzenship of the plaintiffs, and in that event you 
need not make further flndings. If, however, you find," etc. 

On this issue, the verdict of the jury was for the défendant. The 
other facts are stated in the opinion of the court. 

Murphey & Gottschalk and Harris & Vickery, for plaintiffs. 
W. J. Hunsaker, for défendant. 

WELLBOEN, District Judge (after stating the facts). The 
grounds of this motion, as argued in the brier^ of the respective 
parties, are: First, insuflSciency of the évidence to justify the ver- 
dict; second, misconduct of defendant's attorney in his argument 
to the jury. Among the grounds formally stated in the notice of 
motion is also that of newly-discovered évidence. This ground, 
however, is not urged by plaintiffs in their brief, and, I présume, for 
the reasons that the évidence referred to is largely cumulative, and 
besides there is no showing that any diligence, was used to produce 
it upon the trial. 

Under the ârst of the two grounds above stated, namely, insufQ- 
ciency of the évidence to justify the verdict, plaintiffs contend that 
the diverse citlzenship of the parties, or, more speciflcally, the citi- 
zenship of plaintiffs in Missouri, was prima facie established, and 
there was nothing in rebuttal, and therefore the verdict was against 
the strength or weight of the évidence. If tbe premises indicated 
are correct, thé conclusion stated necessarily follows. The salient 
inquiry, therefore, is, did the plaintiffs establish, prima facie, this 
branch of their case, and was there an absence of rebutting testi- 
mony? Citizenship, it must be remembered, is a mixed question 
of law and fact, and nOt unfrequently complicated and diflacult of 
solution. In such cases the testimony of a party,, however honestly 
given, that his or her citizenship is in a certain state, such testimony 
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being, not the statement of a simple fact, but an ultimate conclu- 
sion, involving the construction and application of légal rules, is far 
from being conclusive, when the particular facts upon which the 
citizenship dépends are in évidence. The jury, therefore, were not 
bound to accept and act upon Mrs. AUen's statement that she and 
her children, at the commencement of this action, were citizens of 
Missouri; on the contrary, it was their right and duty to flnd upon 
the issue of citizenship from ail the eyidence in the case. The flrst 
question for their détermination was whether or not there had been 
a transfer of plaintiffs' citizenship from Missouri to California. 
On this question they could hardly bave done otherwise than find 
affirmatively. The pertinent facts are thèse: The deceased, with 
his family, consisting of his wife and two minor children, the plain- 
tiffs herein, resided in Kansas City, Mo., prior and up to August 1, 
1892. On that day he left Kansas City for San Bernardino, Cal., 
and on the 16th of the same month went to work for the défendant 
in its yard at the last-named place. His family left Kansas City 
on tue 22d of September, same year, and reached San Bernardino 
during the latter part of the same month. Before she left Kansah 
City, Mrs. Allen, or she and the deceased, sold most of their house- 
hold eflects, retaining only such as were brought to California, and a 
few articles which were sent to his mother's house, in Mosby, Mo., at 
which place, however, they had never resided. At San Bernardino 
the deceased rented and f urnished a house, which his family, upon 
their arrivai, occupied. The employment he procured of the défendant 
in San Bernardino was similar to that which he had exercised for 
years before in Missouri. Thus he lived and worked in San Ber- 
nardino for five months, and up to the time of his death. Noue of 
thèse circumstances indicate a temporary, but, on the contrary, they 
ail point to permanent, résidence. Nor is there in the évidence, 
laying aside Mrs. Allen's gênerai statement as to plaintiffs' citizen- 
ship, any thing contradictory of this conclusion. It is true that 
Mrs. Allen in one place testifies, "I had always intended to go back 
to Missouri" ; and in another place, speaking of her return to .Mis- 
souri, she says, "I made no visit; I simply went home"; and in an- 
other place, referring to her testimony in the state court, she says 
that she then testified that her résidence was in San Bernardino, 
and, continuing, "but I didn't consider that my home." Thèse 
statements, however, even were they unchallenged, — which, as will 
appear later on, is not the case, — ^fail to establish that the citizen- 
ship of plaintiffs was not transferred to California, for the obvi- 
ons reason that this transfer depended, not upon her intention, but 
upon that of her husband; and nowhere in her testimony does she 
state what his intention was. If, when his family came to San 
Bernardino, it was the intention of the deceased to permanently 
remain in California, he and they became citizens of said state. 
There is no direct testimony by Mrs. Allen as to what was the de- 
ceased's intention, and it must, therefore, ,be inferred from ail the 
facts of the case; and thèse facts, as I hâve just shown, concur- 
rently point to an intention on the paJrt of the deceased to make his 
permanent home in California. . . . 
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Assuming, then, that the évidence shows a transfer of plaintiffs'^ 
citizenship from Missouri to California, the next question is whether 
their citizenship was changed back to Missouri before the commence- 
ment of this action, and hère the controlling fact is the intention 
with which Mrs. Allen returned to Missouri in March, 1894. On 
this point the extracts from her testimony, which I hâve already 
quoted, are to the effect that she always intended to go back to 
Missouri, and never ceased to consider that state her home. Did 
thèse Statements establish a prima facie case against which there 
was no rebutting testimony? To my mind, clearly not. The state- 
ments are antagonized by nearly ail the facts to which she testi- 
fled touching her removal to California, résidence therein, return 
to and stay in Missouri, and subséquent return to California Among 
thèse facts are the following: Abandonment by the deceased and his 
wife of the home they occupied in Kansas City, and sale of the most 
of their fumiture; the renting and furnishing of a house in San 
Bernardino, and its oecupancy by deceased and his family; and his 
procurement of and continuance in railroad work there, up to the 
time of his death. Thèse facts are supplemented by others, viz. : 
After Mr. Allen's death, Mrs. Allen resided in the same house for a 
month, at the expiration of which time she rented the Eurêka Lodg- 
ing House, containing 22 rooms, in San Bernardino, and prosecuted 
business therein for several months. Some time in the year 1893, 
and prier tô the month of July, she brought suit on this same 
cause of action in the state court at San Bernardino, and the suit 
was tried at that place during said month of July. Thereafter, 
and in Auguét of the same year, Mrs. Allen removed to Los Angeles, 
and for more than six months was there engaged in keeping a lodg- 
ing house in the Vickery Block, on Main street. She then rented 
a house on Buena Vista street, and bought furniture for the same, 
and l'emained there for two weeks, before her return to Missouri, 
leaving her fathèr and mothér in said house. In March, 1894, she 
went back to Missouri, to Mosby, the home of her mother-in-law, 
a place where neither she nor her husband had ever before resided. 
After an absence from California Of four or flve months, she return- 
ed, in August. 1894, and continuously resided hère up to the time of 
this trial. Nor do the drcumstances attending her absence from 
California indicate a permanent résidence elsewhere. During this 
period, she visited at several places, not only in Missouri, but Kansas. 
Shortly after leaving California — April 30, 1894 — she was appointed 
guardian ad litem of her minor children, for the purpose of this 
action. May 21, 1894, the complaint was verifled by her in the 
county of Doniphan, state of Kansas. August 4, 1894, she returns 
to Los Angeles, goes back to the house on Buena Vista street, at 
which she was staying when she left in March, and résides there, 
with her father and mother, from that time up to the trial, last 
April; her father and mother ail the time being résidents of this 
city. On the trial in thë' state court, she testifled that her résidence 
was at San Bernardino, making no référence whatever to the 
qualification suggested by her on this trial, that such résidence was 
only temporary, To say that thèse circumstances do not point to 
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the conclusion that she intended permanently to live in Oalifornia, 
is simply to ignore and disregard the teachings of ail expérience, be- 
cause snch circumstances are the usual accompaniments of perma- 
nent, but net temporary, résidence. In this connection it is worthy 
of notice that the suprême court of Oalifornia, in one case, where the 
intention with which a party executed a deed was the pivotai point, 
held that the party could not testify as to what his intention was, 
but that his intention must be deduced from his acts and déclara- 
tions at the time. Woods v. Whitney, 42 Cal. 362. In this case, the 
court says: 

"There was no error in excluding the questions propounded by ttie défend- 
ant at the time of the exécution of the deed to the plaIntifC. It was for the 
court to décide upon his intentions from his acts and conduct at the time. 
His secret, undisclosed intentions would be unavaillng as against his acts 
and déclarations at the time of the transaction." 

In another Oalifornia case, where one of the questions involved 
was whether or not a mining claim had been abandoned, and the 
claimanfs intention was the controlling fact, he was permitted to 
testify what his intention was; but Justice Ross, now the United 
States circuit judge for this circuit, delivering the opinion of the 
court, said: 

"Abandonment is a question of intention, and of this Intention the jury 
were to judge, and did judge, in view of ail the facts and circumstances of 
the case. It is true, as stated in the brlef of counsel for appellants, that 
Leathe testlfled at the trial that there was no intention by him or his co- 
locators to abandon the claims. But his testimony to that efCect was not 
conclusive upon the jury. If that was so,.it would foUow that ail any party 
would hâve to do, in order to defeat the défense of abandonment, would be to 
say he did not Intend to abandon. ïhe intention, however, is to be derived. 
as already observed, from ail the facts and circumstances of the case. Con- 
sldering those facts and circumstances, the jury found for the défendants, 
and we cannot disturb the verdict on that ground." Myers v. Spooner, 55 
Oal. 260. 

See, àlso, French t. Foley, 11 Ped. 801. 

The case of Ennis v. Smith, 14 How. 400, cited in plaintiffs' brief, 
does not bear upon the question of the weight which a party's testi- 
mony, as to his intention, should receive, but simply holds that the 
prior déclarations of the party are compétent, "especially when made 
previous to the event which gave rise to the suit." 

Clearly, plaintiffs did not hâve a prima facie case, uncontradicted 
by rebutting testimony. Many facts, testified to by Mrs. Allen 
herself, as I hâve already shown, tended to contradict her statement 
that she always purposed going back to Missouri. On this point 
the suprême court of the United States hâve said: 

"Undoubtedly, as a gênerai rule, positive testimony as to a particular fact, 
uncontradicted by any one, should control the décision of the court; but 
that rule admlts of many exceptions. There may be such an inhérent im- 
probablllty In the statements of a witness," etc. "He may be contradicted by 
the facts he states as completely as by direct adverse testimony," etc 
Quock Titig V. U. S., 140 U. S. 501, 11 Sup. Ct. 733, 851. 

Under the rule hère enunciated it is impossible to do otherwise 
than conclude that the verdict was not against the strength or 
weight of the évidence. 
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With référence to the second ground of the motion, to wit, mis- 
conduct of defendant's attorney, it is only necessary to say that no 
exception was reserved or taken at the trial, and therefore this 
matter, according to the procédure indicated in raie 23 of this court, 
and approved by most of the authorities, is closed to review. 
Crumpton v. U. S., 138 U. S. 361, il Sup. Ct. 355; Waldron v. Wal- 
dron, 156 U. S. 361, 15 Sup. Ct. 383; Chandler v. Thompson, 30 Ped. 
38; Skaggs v. Given, 29 Mo. App. 612; People t. Shem^Ah Fook, G4 
Cal. 383, 1 Pac. 347; Bradshaw v. State, 17 Neb. 147; 22 N. W. 361. 
From this procédure there is no reason to départ in the présent case, 
particularly in Tiew of the opinion which I hâve expressed as to the 
sufQciency of the évidence to sustain the verdict. Motion for new 
trial denied. 



KOYAL BAKING POWDMR 00. v. RAYMOND, 

(Circuit Court, N. D. Illinois. November 2, 1895.) 

1. Tkadb-Mark— GOOD WiLL. 

A trade-mark is a notice Indlcating origin. It cannot exist— that Is, bè 
the subject of ownershlp— apart from a business, or the good will thereof. 

8. SAMB— EXTINGUISHMENT OF RiGHT RBGAKDLKSS OP INTENT. 

Défendant was proprietor of a business which ceased in 1871. As a 
minor feature thereof he compounded and sold baliing powder, and 
fliarked the word "Royal" on his cans. It was not shown that the good 
will of hls business remalned extant or of value for any time after the 
cessation of sald business in 1871, or that the word "Royal" retalned for 
any tilne in the trade any signiflcanee as a marli far the article once com- 
pounded by défendant. In 1894 défendant recomraenced the baliing-pow- 
der business, and the usé of sald word as a marli. Held, that the earlier 
use by défendant does not strengthen the later, as agalnst a competitor 
whose use of sald word as a mark for baking powder has been continuons 
and exclusive since 1873; and this regardless of what the intent of défend- 
ant with respect to said word may hâve been during the 23 years from 
1871 to 1894. 
8. Same— Abandonment — Absigîîmbnt— Clean Hands. 

In 1866 B. & H. commenced the use of the word "Royal" as a mark for 
baking powder. H. & H. became assignées of the business, and contln- 
ued it, using such mark, and under the trade-name Royal Baking Pow- 
der Company, down to 1873, when complalnant corporation was organized. 
They then made a writing purporting to transfer the word "Royal" and 
the label used up to that time, but without mention of the business. The 
members of the firm became officers of complalnant, and complalnant in 
fact took and continued the business. Complalnant has spent $5,000,000 in 
advertising Its product in connection with the mark "Royal," and for 
several years prier to the suit Its yearly sales averaged near 20,000,000 
packages.- Défendant claimed that in his business, which ceased in 1871, 
the use of the word "Royal" dated from 1865. It dld not appear that a 
trade réputation with respect to defendant's product was extant in 1873, 
or that the use of the word "Royal" by B. & H., and later by H. & H., had 
in fact Injured défendant, or contrlbuted In any degree to the extinction 
of his baklng-powder business. Held: (a) That the continuons and ex- 
clusive use of the word "Royal" for a séries of years prior to the suit was 
sufficient to fix the trade-mark right in complalnant; (b) that the writing 
by H. & H. was at least an abandonment of the word "Royal" by that 
firm; (c) that the want of a statement on complalnant's label that it was 
successor to H. & H. was not a déception; and (d) that complalnant was 
not precluded from defending its good will in 1894 by the supposed très- 
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pass of B. & H. and H. & H. against défendant or hls assignera prior to 
1871. 

4. SaMB— MiSKEPBESENTATION. 

The label used by défendant prior to 1871 contalned statements that the 
baking powder sold by him was made by A. & Co., in England, whereas, 
in fact, it was made by défendant in New York. UM, that the word 
"Royal," on such label, could not, in connection with sueh misrepresenta- 
tlon; perform the function of à trade-mark. 

5. Samb— DBSCBiPTrvB Name. 

The Word "Royal," as applied to baking powder, is not descriptive. 

This was a suit by the Royal Baking Powder Company against 
George E. Raymond to restrain the infringement of complainant's 
trade-mark. The cause wâs heard on the pleadings and proofs. 

Campbell & Custer and Rowland Cox, for complainant. 

Smith, Helmer & Moulton and Henry W. Blodgett, for défendant. 

SHOWALTER, Circuit Judge. Complainant is a corporation or- 
ganized under the laws of New York in April, 1873, Since said date 
said corporation has been continuously engaged in business as a 
manufacturer and vender of baking powder. Its home ofiSce and 
chief place of business is in New York, but its trade connections ex- 
tend thl-oughout the United States. The word "Royal" is marked by 
complainant on the cans or packages containing the baking powder 
made by complainant. Said product is called "Royal Baking Pow- 
der," and the name of complainant corporation is Royal Baking 
Powder Company. Thèse uses of the word "Royal" by complainant 
■hâve been continuons, uninterrupted, and substantially exclusive 
since the date of incorporation above mentioned. 

In 1866 a firm called Biddie & Hoagland commenced the com- 
pounding and selling of baking powder in connection with a business 
carried on at Ft. Wayne, Ind. This business, or the baking powder 
feature thereof, was afterwards transferred to New York, and was 
there carried on by C. N. and J. C. Hoagland, successors to the old 
firm, and under the name Royal Baking Powder Company, from 
1868 down to 1873. The two Hoaglands became oflicers in com- 
plainant corporation at the time of its organiz^tion, and said corpora- 
tion commenced the manufacture of baking powder, supplanting said 
firm, and thenceforward conducting said baking powder business on 
its own account, as already stated. Complainant insists that the 
word "Royal" was appropriated and used as a tra(ie-mark for baking 
powder in July, 1866, by said Biddie & Hoagland, and that said mark 
was continuously so used in said baking powder business down to 
April, 1873, when complainant corporation was organized as above 
mentioned. On behalf of défendant it is insisted that in 1865, or 
certainly as early as March, 1866, one C. A. King, in connection with 
a business carried on at 24 and 26 Peck Slip, in New York City, sold 
a baking powder marked "Royal London Baking Powder." In the 
fall of 1866 one Decker became a partner with King. In the fall of 
1867 Decker became sole owner by purchase from King. In Au- 
giist, 1868, the défendant bought the business from Decker, and con- 
tinued to carry on the same at the old stand till the spring of 1870., 
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when he removéd tb anOtber place in New York City.' After sueh 
removal, défendant continued tlie business till 1871, wlien lie failed. 
The articles mainly dealt in in this business were originally teas, 
coffees, and spices. Défendant, in his time, appears to hâve added 
liquors as an important part of his stock in trade. The compound- 
ing and sale of baking powder was at no time a very pronounçed 
feature of this business. The trade in baking powder was conflned 
to the neighborhood of New York City, and at and for some months 
before the time of said failure had almost ceased, though cans or 
parcels of said product were still on hand. The business, including 
the compounding and selling of baking powder, ceased entirely with 
said failure. From 1871 to 1894 défendant was engaged in varions 
occupations and business enterprises, but does not appear to hâve 
concerned himself with the manufacture and sale of baking powder. 
Over the front of the store 24 and 26 Peck Slip, occupied by King 
and his assignées, as above stated, were painted the words "American 
Mills," and thèse words were apparently used as a trade-name for the 
business there conducted. This use of the words "American Mills" 
as a trade-name for said business continued from a time prior to 
the introduction of the Eoyal London Baking Powder till the fail- 
ure of défendant, and extinction of said business, in 1871. Said 
words were not exhibited as a name on the front of defendant's place 
of business after the removal from Peck Slip, but were retained ap- 
parently on his bill and letter heads. In the latter part of February, 
1894, défendant recommenced the manufacture and sale of baking 
powder; this time at 196 Michigan street, Chicago. He puts up his 
product in cylindrical tin cans similar in size and shape to those 
used by complainant and other baking powder makers. On thèse 
cans is pasted a colored, rectangular label, substantially the same in 
shape, size, and position on the cans, as the label used by complain- 
ant, and displaying in the left half thereof the four words, "Royal 
London Baking Powder," arranged in perpendicular column. The 
word "London" is printed in very much smaller type than the word 
"Royal," and there is a small and rather inconspicuous vignette, 
showing a lion and unicorn, below the words "Eoyal London," and 
above the words "Baking Powder," and separating the two words, 
"Trade Mark," printed in çomparatively small type. On the right 
half of defendant's label, in small type, are the directions for using, 
foUowed by the words: "American Mills. George E. Raymond, 
Proprietor, 196 Michigan St., Chicago, Formerly 24 and 26 Peck Slip, 
New York." The directions, printed in English and German, are an 
exact copy of the directions on the left half of complainant's label. 
On the top of complainant's can are stamped or embossed the words: 
"Full Weight. | Ib. [the fraction being changea to suit the size of 
the can]. Royal Baking Powder. Absolutely Pure." On the top 
of the can of corresponding size used by défendant are stamped or 
embossed the words: "Full Weight. | Ib. Royal London Baking 
Powder. Strictly Pure." As will be seen from the f acsimiles in the 
printed argument for complainant, and from the cans put in évidence 
as exhibits, thèse markings on the tops of the cans are very similar. 
That on complainant's can originated with, and bas long been in use 
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by, complainant. Complainant likewise originated, and has long so 
used, said directions in English and German. Across the upper por- 
tion of the left half of complainant's label appears in large letters the 
Word "Eoyal." Next below is a small oval, containing a eut in 
miniature of complainant's can, and below this are the words "Bak- 
ing Powder." The upper left half shows in small characters the 
two words "Trade"and "Mark"; and the lower, the two words "Royal" 
and "Registered." The distinguishing, characteristic and notable 
mark on defendant's label, as on complainant's label, is the word 
"Eoyal." 

The following letter, written by défendant under his new letter 
head, is in évidence: 

Bstablished 1865. G. E. Raymond, Prop. 

American Mills. 

Manufacturera of 

Eoyal London Baking Powder. 

196 Micliigan Street. 

Chicago, April 27th, 1894. 
Mess. Mason, Ehrman & Co., Portland, Ore.— Gentlemen: Ene'd please flnd 
circular letter in re the Royal London Baking Powder. This old trade-mark 
has been revived. It Is the flrst Royal ever placed on the Eastern market, 
and made aU the name and famé possessed by a Oo. now ealled Royal in con- 
séquence of Its purity. A party writing from Indiana this morning says, 
"Royal London takes the place of Royal every time without a rlffle." ïour 
house was recommended to me by Mr. Foster, of Mess. Foster, Brydge & Co., 
of Union, Ore. We shlp'd them some tlme ago one barrel powder, Mrs. Fos- 
ter havlng made biscuits from the powder before an order was made. You 
«an make more money out of Royal London than the other Royal. We would 
be pleased to make you a ship't, and give your house agency for Pacific eoast. 
Will dellver goods in your city. Would be pleased to recelve trial order from 
you. Awaiting your favor, we are, 

Respy., yours, American Mills Co. 

Geo. B. Raymond. 

Défendant testifled that the baking powder made by him prior to 
1871 was commonly known and spoken of as "The Royal" (not "Eoyal 
London"), and from the letter above it may be inferred that "Eoyal," 
and not "Eoyal London," is his colloquial désignation of the product 
now made by him. I may add hère that, as shown by the évidence, 
complainant, since its incorporation, has expended some |5,000,000 
in advertising its product as "Eoyal Baking Powder," and its average 
of sales for many years has been nearly 20,000,000 packages per an- 
num. 

In March, 1894, complainant flled this bill to enjoin the use of the 
word "Eoyal" by défendant as a désignation of baking powder made 
by défendant, or as a mark on defendant's goods, insisting that the 
said word is identiûed with the good will of complainant as a trade- 
mark on the baking powder made by complainant, as a -nart of the 
name of the baking powder made by complainant, and as a part of 
the corporate name of complainant; and that the use of said word 
by défendant in connection with the baking powder made by him 
and on his labels is essentially fraudulent and unfair, and a trespass 
on the complainant's good will. Défendant insista that he himsélf, 
and not complainant, is owner of the word "Eoyal" as a mark for 
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baking powder; and tiiat his ownership may be referred tb tbe use 
of said Word by himself and his assignors from 1865 to 1871, such 
use being, in its inception, prior in time to any like appropriation 
of the Word by complainant or its predecessors. In brief , défendant 
meets the case of complainant by insisting on the "bettèr right" to 
the Word, — ^better by reason of priority in time. 

A trade-mark is a mère notice, an arbitrary mark or sign put on 
an artificial product, whereby any person interested in the informa- 
tion may be assured as to the origip of said product. Such mark is 
a means for rendering more pronounced, distinctive, and valuable 
that species of property known as the "good will" of a business. A 
manufacturer, for instance, may use as a trade-marlc a Word arbi- 
trarily selected. In so doing he acquires no property in the word as 
such. His right attaches to the peculiar and added function of the 
word in identification of his product by reason of his use. In so 
adopting the word he takès nothing from, and in ceasing to so use 
it he retums nothing to, any store of common or public property. 
His right to the mark will ordinarily pass, as incidental to the good 
will of his business, to a suocessor who takes the business; and, from 
the necessity of the case, such right becomes extinct when the busi- 
ness, including the good will thereof, becomes extinct. 

In Partridge v. Menck, 2 Barb. Ch. 103, Chancellor Walworth said: 

"The court, In trade-mark cases, proceeds on the ground that the plaintiff 
has a valuable interest in the good will of his trade or business, and that, 
having appropriated to himself a particular label, sign, or trade-mark indi- 
cating that the article is manufactured or sold by him under his authority, 
he is entitled to protection against any one who attempts to pirate upon the 
good will of his friends, customers, or patrons of trade by sailing under his 
flag without his authority." 

In AUan's Law of Good Will (page 26), it is said that "a trade- 
mark cannot exist apart from a business." It may be more accurate 
to say that a trade-mark cannot exist apart from the good will of a 
business, since what is known as the good will may persist for a time 
after such business has in fact ceased. A manufacturing establish- 
ment, for instance, may, with ail its machinery and appliances and 
its store of products, be destroyed by fire, and a year or two may 
pass before such manufactory is rebuilt, and the business started 
again ; but, when started, the old customers, in part at least, will 
résume trade connections. Hère the business stops for a time, but 
the good will involving the trade-marks remains a property more or 
less valuable during the interval of cessation. I can conceive such 
a stoppage of business by accident or design, even for a séries of 
yeaxs, where the good will, including the trade-marks, may still be 
found extant; that is to say, valuable, upon resumption. But when 
it is not shown in some satisfactory way that the trade réputation 
of a suspended business continues to hâve value, — can be exchanged 
or sold, for instance, for a price, — a court cannot say that a good 
will remains; in other words, that there still attaches to the old pro- 
prietor any dominion over, or property right in, a mark which may 
once bave had, but which no longer has, significance for him in the 
world of trade. 
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In thé case of this défendant, even upon his own showing, it can- 
not be said that the good will of the old business, which ceased in 
1871, attaches to the new business, started in 1894. There is no con- 
tinuity between the old and the new. The good will of the old busi- 
ness, wbatever such good will may hâve amounted to, became extinct 
years ago. The word "Royal," or the words "Royal London," had 
no function, when défendant recommenced the baking powder busi- 
ness, as identifying a baking powder made by him. Any other sign 
or word would hâve answered his purpose to the same extent. The 
bare intent to use or adopt a word as a trade-mark signifies nothing, 
and confers no right, in the absence of the actual use of such mark 
as a trade-mark. The intent by défendant from 1871 to 1894, if he 
had such intent, of resuming the use of the word "Royal" as a mark 
for baking powder, amounts to nothing in the way of keeping alive 
the function which we may assume once attaehed to that word as 
identifying a baking powder made by him. On the theory that he 
once had a right in the word "Royal" as a trade-mark, his attitude 
with respect to that word in Pebruary, 1894, was the same as that 
of a stranger who then for the flrst time took up the baking powder 
business. By reason of the essential nature of a trade-mark I should 
say that this défendant has not the "better right," as insisted in his 
answer. 

But the complainant's relief hère is opposed on divers grounds. 
It is said that there was no assignment of the business by the Hoag- 
lands to complainant, since they undertook to transfer, so far as the 
showing goes, only the trade-mark. The deed of assignment on this 
view would, so far as it concems the word "Royal," amount at least 
to a déclaration of abândonment by them. Complainant's right may 
be referred to a continuons and exclusive use by complainant of the 
mark in question from 1873 to the présent time. Certainly no wrong 
was done to the Hoaglands or to their assignors, Biddle & Hoagland. 
There is no showing that any of thèse parties continued the baking 
powder business or the use of the mark after complainant com- 
menced. It is clear that the complainant at its incorporation in 
fact took the business, and continued and developed it to its présent 
dimensions; and it does not appear that in so doing complainant 
wronged the Hoaglands or their assignors. There is no want of 
clean hands on the part of complainant by reason of any wrong done 
by it as against its predecessors in business. 

Again, it is said that complainant failed to show on its label the 
alleged assignment from its assignor. This omission, under the cir- 
oumstances hère shown, involved no fraud or false représentation. 
Complainant made the baking powder in its cans, and its label con- 
tained no représentation to the contrary. When one person buys 
from another, for instance, a patent medicine business, abandons the 
old place of manufacture, and proceeds himself to make the medicine 
at another place, but represents on his labels that it is made at the 
old place, and by the original compounder, he fails in a court of chan- 
cery against an alleged infringer. Nothing at ail parallel to this 
is found hère. There was, so far as I can make ont, no false repré- 
sentation or imposition on the public in the labels of the complain- 
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ant When complainant was chartered in 1873 the field was ap- 
parently open for thefair and honest use by complainant of the word 
"Eoyal" as a mark for baking powder. There is nothing to indicate 
that by the adoption of this word complainant expected or obtained 
the slightest advantage from any réputation which this défendant or 
his predecessors had acquired in the manufacture of baking powder. 
Moreover, the exclusive and continuons use of the word for a séries 
of years prior and up to 1894 is, as already intimated, sufiftcient, 
prima facie, to fix the trade-mark right in complainant. 

It is said, however, that from 1868 to 1871 the two Hoaglands, 
by their use of the word "Eoyal," trespassed upon the right of this 
défendant. I do not understand that défendant in fact sustained 
any injury. There was really no distinct or active compétition be- 
tween the Hoaglands and this défendant. Assuming that he might 
hâve obtained an injunction against them by reason of possible or 
apprehended injury, they in fact contributed in no way to his f allure 
in 1871. To say that this complainant may not défend its good will 
when attacked in 1894 — 23 years af ter said supposed trespass by the 
Hoaglands — on the ground that the business of the Hoaglands passed 
into the control of complainant in 1873, would be an exceptional ap- 
plication of the doctrine of clean hands. 

But the record shows auother matter pertinent upon the point 
last mentioned, as also upon the claim to the "better right" advanced 
in the answer. The label used by défendant and his predecessors 
at Peck Slip showed after the words, "Royal London Baking Powder," 
the following: "Prepared only by Austin, Marshall, Hall & Co., Pur- 
veyors by Appointment to Her Majesty, 181 Tottenham Court Road, 
London, and New Cross, Surrey. Noue Genuine unless Signed, Aus- 
tin, Marshall, Hall & Co." The name of the London flrm following 
the word "Signed" was In script. Along the left outer edge of this 
label appeared the following: "Geo. Barwood & Co., Printers, 407 
Oxford Street." This label was in fact prepared and printed by one 
Crump in New York, and the baking powder in the can was com- 
pounded by défendant in New York. No actual or substantial 
wrong may hâve resulted to any one from this misrepresentation. 
But the word "Royal" on the said label could not, in connection with 
said misrepresentation, perform the function of a trade-mark. In- 
stead of identifying the origin of the goods, said mark was part of 
the instrumentality whereby such origin was concealed. For thèse 
reasons the use of the word by the Hoaglands could not hâve been 
a trespass on défendant, and hence fails not only his claim to the 
"better right," but also the fundamental assumption on which the 
want of clean hands by complainant is predicated. 

It is said that the word "Royal" is a descriptive word. A court 
takes notice, as a matter of law, of the meaning of words. But the 
question whether or not a trade-mark function has been added to a 
Word is one of fact. The word "Royal" is not descriptive of baking 
powder. Nor, as conveying the idea of comparative excellence, does 
this Word touch the commodity, baking powder, otherwise than 
through a metaphor which is in a high degree fanciful and remote. 
Said word is, in fact, used as a mark to indicate the origin of the 
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goods made by this complainaut. It is, in fact, a sign of origin. 
The function of this word as a mark for baking powder has no ex- 
istence apart from the article made by complainant, and said func- 
tion has thus become identified with the good will of this com- 
plainant The use of this word in good faith by any person for any 
purpose of oral or written communication, descriptively or meta- 
phorically, is not invaded by the trade-mark function which this com- 
plainant's peculiar use <ïf said word has added to it. The facts of 
the case show that this défendant does not use the word descriptively 
or metaphorically. He wishes to mark his packages of baking pow- 
der with the sign "Royal," and he desires to hâve hiS product called 
"Eoyal Baking Powder." Entirely apart from the question whether 
the word "Eoyal" be descriptive or not, the proof hère seems to show 
that the purpose of défendant is to appropriate the trade of com- 
plainant. The fact that défendant does hâve this intent might be 
unavailing against him if he could make ont the "better right" to the 
word, as insisted in his answer. But I think the analogy of a pat- 
ent right or of an estate in land, sometimes followed in reasonings 
about trade-marks, is false and misleading. I think, as stated above, 
tbat this défendant has not the "better right," and that complainant 
is not precluded from asserting and protecting its good will in a court 
of equity. 

An injunction may issue according to the prayer of the bill. 



BONSAOK MACH. CO. et al. v. SMITH et al. 
(Circuit Court, W. D. North Carolina. September 28, 1895.) 

1. Patekts— Infbingembnt SniTS— Equity Juuisdiction. 

The charg-e that the complainants in an infrlngement suit are endeavor- 
ing to secure a monopoly of the business to which the patent relates by 
means of purchases of other patents, numerous Infringement suits (al- 
légea to be frlvolous and vexations in many cases), compromises, and the 
like, créâtes no objection to the jurlsdiction of a court of equity, and no 
défense to the suit, especially where the suit in question is neither friv- 
olous nor vexatious. 

2. Samb— Infkingembnt. 

A machine which resembles a prior machine in a particular in which the 
patent sued on was designed to improre the latter does not infringe. 

3. Same— DuKATioN DP Patent— ExpiiiATioN of Foubign Patent. 

TJnder the Canadian statute of 1872, patents were granted for five years, 
with the privilège of extension for two periods of five years each on pay- 
ment of an additional fee in each case. By an amendatory act, passed in 
1883, it was declared that the "term limited for the duration of every pat- 
ent" should be 15 years, but that the appUcant might, at his option, pay 
the full fee for that term, or a partial fee for 5 years, or for 10 years, as 
he might choose; and that the patent should cease and détermine at the 
end of those terms, respectively, unless, before the expiration thereof, tlie 
further fee was paid. The act declared that ail patents previously issued 
should be deemed to hâve been granted for a term of 15 years, subject, In 
case a partial fee only had been paid, to détermine on the same conditions 
as patents issued under the amended act. Hdd, that the amendatory act 
could not in any wise afCect the date of expiration of an American patent, 
where a Canadian patent had been taken ont under the statute of 1872; 
that where the patentée procured one voluntary renewal, and then al- 
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lowed the Canadian patent to expire, the term of the Canadian patent 
must be consldered as a continuons one for the period of. 10 years; and 
that the American patent must be tield to hâve expired at the end of that 
time. Pohl T, Brewing Co., 10 Sup. Ct. 577, 134 U. S. 381, distingulshed. 

4. Same. 

Where a United States patent Is limlted by opération of law to the term 
of a foreign patent for the same Invention, whleh patent was granted for 
a term of five years, renewable, at the option of the patentée, for two 
terms of five years each, by the payment of an additional fee, the burden 
of showlng sueh subséquent renewal Is upon the patentée. 

6. Same— Cigarette Machines. 

The Bonsaek patent, No. 238,640, for a cigarette machine, is not In- 
fringed, as to clalms 6 and 7, by the Briggs machine (patent No. 512,151). 

6. Samb. 

Clalm 8 of the Bonsaclt patent, No. 247,795, for a cigarette machine, Is 
limited by Its terms, and by reason of amendments In the patent office, 
to a machine in whlch the continuons cigarette roll is moved towards the 
rotary cutting disk, whlch cuts It Into cigarettes of proper length; and 
Is not infrlnged by the Briggs machine (patent No. 512,151), in whlch the 
cutting disk, with its carriage, by a reciprocating motion, is moved to- 
wards the cigarette roll. Reece Button-Hole Mach. Oo. v. Globe Button- 
Hole Mach. Co., 10 C. C. A. 194, 61 Fed. 961, distingulshed. 

This was a bill in equity by the Bonsaek Machine Company and 
the American Tobacco Company against W. F. Smith and Sterling 
Smith, copartners as W. F. Smith & Co., for alleged infringement of 
certain patents relating to cigarette machines. 

Duncan & Page, A. H. Burroughs, and W. W. Fuller, for com- 
plainants. 

Grlenn & Manly and W. D. Baldwin, for défendants. 

SIMONTOjST, Circuit Judge. The complainant the Bonsaek Ma- 
chine Company is the owner, as patentée and assignée, of patents 
alleged to hâve been infringed by the Briggs patent, used and oper- 
ated by thèse défendants, the Winston Cigarette Machine Company, 
J. A. Vance, Brown Bros. Company, and the Liberty Tobacco Works, 
and also by J. A. Leach & Co. The American Tobacco Company is 
the licensee of the Bonsaek Company, enjoying the exclusive use of 
its patents. The présent suit is brought as a test case, involving and 
controUing ail the others, which are either pending or threatened. 
It involves with them precisely the same issue, the infringement of 
the patents of complainants; and it présents an issue in which they 
hâve no concern, — that of res judicata as to the validity of the pat- 
ents set up by complainants. This last issue will be separately con- 
sidered hereafter. The présent suit is an ordinary bill in equity, 
brought for the infringement of several United States patents re- 
lating to machinery for the manufacture of cigarettes. The com- 
plainants, in their bill, set up five patents, and allège that défend- 
ants hâve infringed them; (1) The Emery patent, No. 216,164, 
granted to Charles G. Emery, upon the joint application of himself 
and W. H. Emery, dated 3d June, 1879, known in this case as the 
«Emery Belt Patent" (2) The Emery patent, No. 231,779, granted 
to the same parties, 31st August, 1890, known in this case as the 
«Emery Two Belt Patent." (3) The Bonsaek patent, No. 238,640, 
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granted to James A. Bonsack,,8th Marcli, 1881, known in this case 
as the "Bonsack Patent." (4=) The Bonsack patent, No. 247,795, 
granted to James A. Bonsack, October 4, 1881, known as the "Second 
Bonsack Patent." (5) The Emery patent, No. 260,959, granted to 
Charles G. Emery, on the joint application of W. H, Emery and him- 
self, dated llth July, 1882. Complainants took no testimony in re- 
gard to the alleged infringement of this last-mentioned patent, No. 
260,959, and at the hearing withdrew from the case as w^ll the pat- 
ent known as the "Emery Two Belt Patent," No. 231,779, resting 
their case upon the other three patents above mentioned. The as- 
signments in évidence show that the Bonsack Machine Company 
owned ail thèse patents, and the record discloses the fact that the 
Xmerican Tobacco Company is its licensee. The infringement char- 
ged is the use by défendants of two cigarette machines made sub- 
stantially in accordance with letters patent granted to W. C. Briggs, 
2d January, 1894, — No, 512,151. The answer admits the use of this 
Briggs machine, made substantially in accordance with letters pat- 
ent No. 512,151, as alleged in the bill, but dénies any infringement. 
It charges that the patents of the Bonsack machines hâve expired 
by opération of law. It dénies the equity of complainants, in that 
the Bonsack Machine Company has ceased to manufacture, sell, let, 
or hire any machines except for or to the American Tobacco Com- 
pany, to whom it has granted an exclusive license; in that the com- 
plainants hâve congpired to maintain a close monopoly in the man- 
ufacture of cigarettes, and in accordance with this policy hâve or- 
ganized a trust, syndicate, or close coi"poration to prevent rival man- 
ufacturers from making cigarettes, as one means to which end James 
Bonsack or the Bonsack Company hâve brought many frivolous and 
vexations suits against their rivais, and compromising or buying 
them off, and keeping many suits open and undetermined, — ail thèse 
with the object of deterring or defeating compétition; that, fully 
to carry out this purpose, the Bonsack Company, in their contract 
with its co-complainaut, not only gives them exclusive use of its 
machinery at a large royalty (|250,000 per annum), but also, by in- 
serting a provision that the contract can be rescinded by the licensee 
whenever 100,000,000 of cigarettes are manufactured in any one 
year in the tJnited States by competing companies, it has bound itself 
to use every effort to defeat compétition with its co-complainant; 
that by thèse and other unlawful means the complainants hâve ab- 
sorbed a great number of factories, consumera of leaf tobacco, hâve 
reduced the number of buyers on the market for this product, and 
control and flx its price; that a court of equity should not and will 
not aid complainants in the prosecution of thèse unlawful designs. 
The answer dénies the right of complainants in any event to dam- 
ages, for the reason that no notice was given to défendants of the 
existence of the complainants' patents, or of the infringement char- 
ged, and because of the failure of complainants to give notice on 
their machines of the number and dates of the patents. 

The charge that the complainants are without equity, going, as 
it does, to the jurisdiction of the court, will be flrst discussed. He 
v.70F.no.4— 25 
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who seeks equity must db equity. Whoso cometh into a court of 
conscience must corne with clean haiids. We look to the plead- 
ings and facts of thé case before ns. The issues are thèse: Do the 
complainants hold létters patent of the United States giving them 
the exclusive right to make, vend, and use certain patentable de- 
vices? Hâve the défendants infringed the rights thus granted? 
If, in procuring thèse exclusive rights, or if in their exercise, the 
complainants hâve been guil ty of fraudulent or improper conduct 
towards thèse défendants, the fundamental principles relied on 
would debar them of any relief in this court But if, in the ab- 
sence of thèse, it is sought to deprive them of their remedy for the 
infringement of their rights because of their motives in obtaining 
them, or of their motives in asserting them, such motives are not 
the subject of judicial inquiry. Strait v. National Harrow Co., 51 
Fed. 819. "The rule that one coming into equity must come with 
clean hands is confined to the conduct of the party in the matter 
before the court, and not to matters aliunde. Courts of equity, as 
well as courts of law, will not refuse redress to the suitor because 
his conduct in other matters not then before the court may not be 
blameless. It is enough if the suitor shows that he has acted just- 
ly, fairly, and legally in the subject-matter of the suit." Beach, 
Eq. Jur. § 16, and caises cited. The iniquity must hâve been done 
to the défendant himself, and must bave been done in regard to 
the matter in litigation. 1 Pom. Eq. Jur. 434. To the same effect, 
Ansley v, Wilson, 50 Ga. 418. Nor can it debar the complainants 
of their right to come into this court because they are engaged in 
securing a monopoly. The suit is for the vindication and protec- 
tion of rights claimed under patent. Patent rights are essentially 
monopolistic. Not only is the monopoly given to the patentée by the 
sovereign power, but the courts furnish every facility for enforcing 
it. During the enjoyment of his monopoly he is in absolute con- 
trol of it. A patent right is essentially monopolistic. To con- 
tracta granting the exclusive right to use or vend patented articles 
the gênerai rule (forbidding contracts in restraint of trade) does not 
apply, however extensive, as to territory, in their scope, and how- 
ever unlimited as to time. If the patent be a valuable one, self- 
interest may be relied upon as a motive strong enouglî to induce 
the owner to take himself, or to permit others to take, some steps 
towards introducing his invention into use. How fiar it will go dé- 
pends upon the owner. His right to décide this question is not 
in the least circumscribed by the interests of the public in obtain- 
ing such machinery or invention, or any right to its use. He may 
keep such right himself, or may make the machinery or manufac- 
ture the patented article alone. He may permit others to share 
such right with him. He may allow them the exclusive right, and 
may retain none for himself. He can clothe them with ail his 
rights. This ail follows from and is founded upon the absolute and 
exclusive right which the owner of the patent has in the article 
patented. Having such right, he must plainly be permitted to sell 
to another the right itself, or to agrée with him that he will permit 
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none other than such person to use it. That person need not agrée 
to make the patented article or to eell it It Is a question solely 
for the parties interested. Tins right is necessary, in order that 
the owner of the patent shall hâve the largest measure of protec- 
tion under it. Considérations which niight obtain if the agree- 
ment were in regard to other articles cannot be of any weight in 
the décision of a question arising upon an agreement as to patent- 
ed articles. Good v. Daland, 121 N. Y. 1, 24 N. E. 15; Bowling v. 
Taylor, 40 Fed. 404; Eegistering Co. v. Sampson, L. R. 19 Eq. 463; 
Machine Co. v. Morse, 103 Mass. 73; Fowle v. Park, 131 U. S. 88, 9 Sup. 
et. 658; Hulse v. Machine Co., 25 U. S. App. 239, 13 C. C. A. 180, 65 
Fed. 804. 

As a coroUary from this it is clear that the patentée can secure 
and protect his monopoly in any lawful way, by suit against infrin- 
gers, by.purchase of conflicting devices, by compromise or arrange- 
ments with competitors when infringement may be doubtful. As 
he may share or sell his monopoly with another, so be may pur- 
chase the whole oi* part of another's monopoly to support his own. 
It is charged that the Bonsack Company has contracted with the 
American Tobacco Company, the other complainant, to secure it in 
the monopoly of cigarette manufacture; that to this end it has 
brought suits against every competitor, many of which are f rivolous 
and vexations, some of which hâve been compromised, and some are 
still open on the dockets of courts in other jurisdictions than this. 
It is as impossible as it would be improper to bring thèse new is- 
sues into this case, and, under cover of thèse proceedings, to inves- 
tigate the merits, or to sit in judgment upon cases brought, pending, 
heard, and decided in other tribunals. The only questions this 
court can meet and décide are: Are thèse proceedings without 
raerit, vexations, oppressive, brought to deter compétition unlawful- 
ly, or is it true, as alleged, that the défendant has infringed the 
patent rights granted to the complainant? The complainants come 
into court presenting the contracta of the government, which secure 
them a monopoly in the things patented. Surely they can seek 
the aid of the court in giving effect to that which the government 
has granted by protecting it from invasion. If they seek that aid 
upon frivolous grounds, without merit, clearly intended to annoy 
or oppress a competitor, making use of their great wealth to crush 
a worthy tradesman or manufacturer, the court has ample power to 
measure ont to them fit punishment. The long investigation of the 
case at bar before the examiners, the great number of witnesses 
whose testimony is in this record, the exhaustive discussion of the 
patents in question by skilled experts on both sides, the protracted 
and able arguments of many counsel before the court, its own dif- 
âculty in reaching a conclusion, demonstrate that this case, at 
least, is neither groundless, vexations, nor frivolous. 

Cigarettes are not an article of prime necessity. Indeed, their 
use, if not always deleterious, can scarcely be said to be bénéficiai. 
The public mind has been arouSed to the abuses following their 
introduction in immense quantifies on the market, and many of 
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the ^t^tes hâve enacted laws looking totàeir; suppression. There 
eau be no reason for the interférence lOf the courts securing their 
uninterrupted manufacture, nothwithstanding the existence of pat- 
ent rights. It may be true that by reason of the capital, resources, 
and monopoly enjoyed by complainants they in a manner command 
the marjfet of leaf tobacco, and hâve reduced the number of in- 
dividua} buyers. But this is an advantage enjoyed by every large 
capitalist. Compétition, it is often saidj is the life of trade. Eut 
the effort of ail compétition is to drive out other competitors. 
Steamship Ço. v. McGregor, 21 Q. B. Div. 552. Any interférence by 
any department of the government with open compétition in the 
markets would stifle trade, and flnally drive out ail compétition. 
"If there is one thing which public policy requires more than an- 
other, it is that men of fuU âge and compétent understanding shall 
hâve the utmost liberty of contracting." Eegistering Oo. v. Sampson, 
L, E. 19 Eq. 462, 465. This preliminary objection is overruled. 

This brings.us to the merits of the case. The infringement char- 
ged.is in a machine for the manufacture of cigaTettes, — the Emery 
patent, No. 216,164. Before an invention of Hook, cigarettes were 
made by hand. A short rectangular pièce of paper is taken, and the 
requisite quantity of tobacco laid upon it. Then the paper and to- 
bacco are rolled together approximately into a cylindrical form, the 
paper being secured either by slightly pasting the overlap or tucking 
in the ends. Machines had been invented which made them auto- 
matically in the same way. Hook conceived a device for making a 
continuons cigarette roll, and, after it is made, cutting it up into the 
required lengths. His was the flirst device in this direction. Eoughly 
described, this was a machine in which a ribbon of paper, as it was 
unwound from a spool, passed over a gummed wheel, which placed a 
narrow streak of paste upon one edge of the lower side of the ribbon. 
Thence the paper passed into a trough, which, starting from a flat 
surface, graduaJly curved more and more upward until it terminated 
in a tube-forming die, or hélicoïdal mold. Thus the paper was 
formed into a tube, which passed into and through a hollow cylin- 
der, in which the two edges of the tube were made to adhère together. 
Before the ribbon was tius formed into a tube, the tobacco was de- 
livered upon the flat surface of the paper. The Aller was thus made 
and the wrapper was rolled about the filler simultaneously in the 
same trough or tube forming the die. "It was never used to man- 
ufacture for sale> and probably never could hâve been a commercial 
success, but, as a wrapping device, it contained the rudimental 
mechanism which has reappeared in each of its successors." Machine 
Co. V. Elliott (U. S. Cir. Ct. App., 2d Circuit) 69 Eed. 335. Three of 
thèse machines were made; the flrst two of wood, the last of iron 
frame. The flrst was used in making cigarettes with granulated 
tobacco. As the paper was drawn through the machine by nippers, 
the strain was so great that any friction would tear it. And it was 
impossible to.make cigarettes with long-flber tobacco, the kind of 
tobacco used in cigarettes. To overcome this, in experimenting on 
the machine» — rwhich, indeed, was always more or less expérimental, 
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— a beit was introduced, upon which the paper was laid, and which 
passed throiigh with the paper, thus greatly relieving the friction 
and strain. Hook's machine, as we hâve seen, was never used in 
mariufacturing cigarettes for sale, and never, perhaps, could hâve 
been made a commercial success. But very many cigarettes were 
made upon one or other of them from time to time, They evidently 
were the first machines upon which tobacco was fed to a strip of 
paper of indefinite length, which was then drawn through a molding 
apparatus, and folded into a cylindrical form, pasted and sealed in 
this form, and delivered a continuons cigarette, ready to be eut— in 
f act, eut — into proper lengths. It was the pioneer. Hook's patent 
was in 1876. The machines made by him were experimented upoù 
and changed in many parts. The belt was not usêd until after the 
patent was issued, and was not patented. The weight of the testi- 
mony shows that it was in use before 1879. In this year Emery took 
out his patent. No. 216,164, the one in question in this case. The 
purpose of his patent was to remove the difficulties which made 
the Hook device impracticable. The fundamental différence be- 
tween the Hook device and that of Emery is this. The former fed 
the tobacco on the paper, and molded the tobacco into the form of a 
Aller at the same point in his machine, and by the same devices that 
folded the lapping edges of the paper down upon the tobacco to form 
the seam. In the Emery patent the tobacco itself is flrst molded 
into a cylindrical form, and, when a rod of tobacco is thus formed, 
It is delivered upon the paper, which then is wrapped around it, 
pasted, and sealed. The continuons cigarette thus formed is passed 
under the cutting device, and the cigarettes delivered in proper 
lengths. Both the Emery machine and the Hook machine had each an 
endless belt, a hélicoïdal mold, and a pastiug apparatus. In the Hook 
machine the belt was merely a carrier for the paper strip. In the 
Emery machine the first oiHce of the belt was receiving, holding, and 
molding the tobacco into a rod. When the rod was formed, the belt 
left it, and Went under the table, reappearing after the rod had 
reached the paper, and had been enveloped in it. Thereafter the 
belt acted as a carrier. The distinguishing characteristic of the 
Emery device was that the tobacco was molded into the aller form in 
one part of the machine, and, after a rod was thus formed, it was 
delivered in another part of the machine upon the paper, by a sepa- 
rate set of devices. The tobacco is fed from a feeding device on an 
endless belt lying upon a tapering channel or belt curve. It is then 
molded by its movement through this tapering channel or belt curve 
lying in the belt which is brought into an approximately cylindrical 
form, and thus partially compresses the tobacco. Then the tobacco, 
still in the belt, passes under a wheel, which compresses it still more, 
and packs it down within the belt so that it cannot escape over its 
sides. Then the complète rod is formed by the belt with the tobacco 
being drawn through a tubular passage. This rod having been 
formed, it is carried over to the paper strip upon which it rests, and 
is drawn with it through the hélicoïdal mold, the paper is gradually 
wrapped around the rod of tobaccoy pastçd, and pressed, so form- 
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ing the continuons cigaretta This préparation and formation of the 
rod of tobaceo in one part of the machine, and enveloping it in the 
paper, folding, pasting, and pressing the paper with its fold in an- 
other part, is the f eature which distinguishes the Emery device f rom 
the Hook machine. It is charged that the défendants' machine in- 
fringes this. In the défendants', or Briggs machine, there is an 
endless belt, on which is laid the paper strip. The tobaceo is fed 
directly on the paper, which is carried by the belt during the whole 
opération of filling, forming, folding, pasting, and pressing. The 
tobaceo thus lying in the paper is folded with it gradually into a 
cylindrical form, the process not being completed until the paper 
has been pasted and pressed. In this respect the Briggs machine 
resembles that of Hook in the particular which the device of Emery 
was intended to improve it. TWs essential différence between the 
work of the two machines prevents the idea of infringement. The 
learned and experienced expert for complainants, by a minute and 
ingenious discussion of the Briggs machine, has found resemblances 
and equiTalents for many parts of the Emery machine. Some of his 
arguments are striking and plausible, but a careful examination of 
them has left the impression that they are not sound. The ac- 
tual opération of that machine in the présence of the court developed 
the fact that the cigarette rod in the paper was not f ully completed 
until the paper itself was folded and sealed. 

The Bonsack Patents. 

The Bonsack patent No. 238,640 was granted for the term of 17 
years from 8th March, 1881. The other Bonsack patent was granted 
for the term of 17 years, ith October, 1881. On 23d September, 
1880, Bonsack applied for and obtained in Canada a patent for the 
invention in the United States patent No. 238,640 for the term of 
flve years. Canada Patent, No. 11,812. And on 16th July, 1881, 
he obtained in Canada a patent for the invention in United States 
patent No. 247,795 for tiie term of flve years. Canada Patent 
No. 13,104. When thèse patents were granted in Canada, an act of 
1872 was then in force, under which patents were granted for the 
term of flve years, with the privilège of an extension for two periods 
of five years each upon compliance with a certain condition, — the 
payment of a further fee. Each of the Canada patents was re- 
newed one such term. Neither was renewed for a third term. Both 
expired before this suit was brought. Each Canada patent is ex- 
pressly for the term of five years, subject, however, to cease and dé- 
termine and be nuU and void at the end of two years from its date 
unless the patentée shall within that period hâve commenced and 
thereupon shall continue to carry on the construction or manufac- 
ture of the patented invention in Canada; and further to be void if 
the patentée, after the expiration of 12 months from the date of his 
patent, imports or causes to be imported into Canada the invention 
for which the patent is granted, — ^that is to say, the patent granted 
for a term of five years is defeasible and made null and void upon 
certain conditions subséquent happening during the term. And on 
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or bef ore tlie expiration of the term it can be extended an equal con- 
tinuons duration npon payment of a certain fee, this privilège to be 
twicé exercîsed. In 1883, after the grant by the United States of the 
Bonsack patents, an act was passed in Canada amending this act of 
1872. Its ternis are as follows: 

"The term limited for the duration of every patent of invention issued by 
the patent office, shall be flfteen years; but at the time of the application 
therefor, it shàll be at the option of the appllcant to pay the full fee required 
for the term of fifteen years or the partial fee required for the term of five 
years or the partial fee required for the term of ten years. In case a partial 
fee only is pald, the proportion of the fee paid shall be stated in the patent 
and the patent notwithstanding any thing therein or in this act contalned, 
shall cease at the end of the term for which the partial fee has been paid, 
unless at or before the expiration of sald term, the holder of the patent pays 
the fee for the fnrther term of five or ten years, and takes out from the 
patent office a certificate of such payment to be attached to or to refer to such 
patent. * • * And in case such second payment, together with the first 
payment makes up only the fee required for ten years, then the patent, not- 
withstanding anything therein or in this act contalned, shall cease at the end 
of the term of ten years unless at or before the expiration of such term the 
holder thereof pays the further fee required for the remalning five years, 
maklng up the full term of flfteen years and takes out a llke certificate." 

The act then adds thèse words : 

"Every patent heretofore Issued by the patent office In respect of which the 
fee required for the whole or for any unexpired portion of the term of fif teeu 
years has been duly paid according to the provisions of the now existing law 
in that behalf has been and shall be deemeid to bave been issued for the term 
of flfteen years, subject in case a partial fee only has been paid, to cease on 
the same conditions on which patents hereafter issued are to cease under the 
opération of this section." 

Section 4887 of the Revised Statutes of the United States has this 
provision : 

"No person shall be debarred from receiving a patent for his invention or 
discovery, or shall any patent be declared invalid by reason of its flrst having 
been patented or caused to be patented in a foreign country, unless the same 
has been introduced into public use in the United States for more than two 
years prier to the application. But any patent granted for an Invention 
which has been previously patented in a foreign country, shall be so limited, 
to expire at the same time with the foreign patent or if there be more than 
one, at the same time with the one having the shortest term, and in no case 
shall it be In force more than seventeen years." 

The défendants contend that under the opération of thèse laws 
both of the Bonsack patents hâve expired. The question is as to 
the construction of this section 4887. The manifest purpose of this 
section is to protect the people of the United States. When the 
same article has been patented abroad, and afterwards in this 
country, and by the expiration of the term of the foreign patent 
its use becomes unrestricted abroad, the monopoly privilège in this 
country is revoked, and its use by our people is equally unrestrict- 
ed; or, as it is expressed in Refrigerating Co. v. Sulzberger, 157 
U. S. 1, 15 Sup. et. 508: 

"Congress, in effect, says to an Inventer seeking to enjoy the exclusive use 
in this country of his invention for the full term prescrlbed by law: 'If your 
invention has not been introduced into public use in the United States for 
more than two years, you may, upon complying with the conditions pre- 
scrlbed, obtain an American patent, and you may, if you can, obtain a foreign 
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patent; but the Americaii patent Will be granted :0», thé condition that, if 
you obtain the foreign patent flrst, ypur invention sliall be free to tlie Ameri- 
can ^eople whenever, by reasop of thé expiration of the foreign patent, it be- 
comes free to the people aliroad.'" • 

In construing this section tlie meaning of the words "expire" and 
"term" is controlling. Section 4887 makes the American patent 
"expire" at the same time with the foreign patent, or, if there be 
more than one, at the samë time with the one having the shortest 
"term." The suprême court of the United States, in one of the few 
cases on this point, construe this word "expire" to mean cease to 
exist because of the termination of the duration of the original 
grant, and not to mean ceàse or détermine by reason of some pen- 
alty or f orfeiture for the nonperformance of some condition subsé- 
quent. Pohl V. Brewing Co., 134 U. S. 381, 10 Sup. Ct, 577. "Under 
section 4887, Eev. St., a United States patent runs for the térm for 
which the foreign patent was granted without référence to -whether 
the latter patent became lapsed or forfeited in conséquence of the 
failure of the patentée to comply with the rquirements of the for- 
eign law." The court quotes Oakley v. Schoonmaker, 15 Wend. 
226; Beach v. Mixon, 9 N. Y. 35; Farnum t. Platt, 8 Pick. 339,— 
as authority for construction of the phrase "expiration of the 
term." "In those cases it was held that the words 'expiration of 
the term' do not mean expiration of term through a breach of a 
condition, but mean expiration by lapse of time." This is in ac- 
cord with the circuit cases quoted. Thus, in Holmes, etc.. Protec- 
tion Co. V. Metropolitan Burglar Alarm Co., 21 Fed. 458, Judge 
Wheeler held that section 4887 meant that the term of the United 
States patent should be as long as the remainder of the term for 
which the foreign patent was granted, without référence to the in- 
cidents occurring after the grant of the foreign patent; that that 
section referred to the flxing of the term of the foreign patent, 
and not to the keeping of it in force; that the term of the United 
States patent was not affected by the fact that a prior English 
patent had been suffered to lapse by the nonpayment of a tax. 
So, aiso, in Paillard v. Bruno, 29 Fed. 864, Judge Wallace held that 
under section 4887 a United States patent for an invention which 
had been previously patented in England for 14 years did not 
expire until 14 years from the date of the English patent, notwith- 
standing that the grant of the latter patent had terminated by the 
failure of the patentée to pay a stamp duty required to be paid as 
a condition of the continuance of the grant beyond the term of 3 
years. Mr. Justice Bradley, on circuit, in Bâte Eefrigerating Co. 
V. Grillett, 31 Fed. 809, held that when an English patent was grant- 
ed for a term certain, provided that, if the patentée should not 
pay a stamp duty within a certain time, the patent should cease 
and détermine, a United States patent afterwards granted for the 
same invention was not affected by a forfeiture of the foreign 
patent subsequently incurred by a failure to perform such condi- 
tion; that the term of the English patent fixed the term of the 
United States patent; that the subséquent fate of the English pat- 
ent had no effect upon the United States patent, and that the life 
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of each, after its inception, proceeded independently of the life 
of the other. He quotes with approval the other circuit court 
cases, and he, with them, is quoted with approval by the suprême 
court. 

What, then, is the term of thèse Canada patents? Evidently, 
f rom thèse cases quoted above, the contract in the grant of the 
patent between the government and the patentée is that the life 
of the patent shall be governed by the term originally granted to 
him by the foreign patent, notwithstanding any prématuré termina- 
tion thereof by nonperformance of conditions subséquent by him. 
The grant of the United States looks to and is governed by the 
foreign patent as it is at the time of the issue of the United States 
patent. The corollary from this is that the contract between the 
United States and the patentée is unaflected by subséquent législa- 
tion in the foreign country. Mr. Justice Bradley, in the same case 
of Bâte Refrigerating Co. v. Gillett, 31 Fed. 813, quoted above. 
speaking with référence to the act of 1872 and to the subséquent 
act of 1883, repealing it, says: 

"I may say at once that I attaeh no Importance to the last-mentioned act 
(1883). The American patent received its operatlve force and efCect on the 
day it was issued, and no subséquent législation, In Canada or elsewhere, 
could change It, whatever may be the effect of such législation where made. 
The force and effect of the American patent could only be afCected by the 
Canadian patent as the latter stood when granted, and not as afterwards 
modlfled by législation." 

The term of the Canada patents must be found in the act of 1872, 
under which they were issued. The express lamguage of thèse pat- 
ents flxes the term of eâch at five years. But, as the act of 1872 
enters necessarily into and forms a part of the grant> the privilège 
is secured to the patentée to tack onto his term of five years another 
term of five years more, and yet another term of another five years, 
by performance within each term of five years of a condition précè- 
dent. It is a privilège, and not a duty. The term is not forfeited, 
but expires. Each duration of five years is a term independent. 
This clearly appears from the language of the act of 1872 and that 
of the act of 1883, in pari materia. In its construction of this 
Word "term" jn relation to this same law of Canada in connection 
with section 4887, the suprême court of the United States hold 
that, whatever be the original term of the patent, if there be prt^ 
vision for its extension, and this extension be "a matter entirely of 
right, and at the option of the patentée," that is, it would seem, not 
a matter ûf contract or binding obligation. And by the exercise of 
this right on the part of the patentée the entire protection of the 
foreign patent "bas been continuons and without interruption." 
The United States patent does not expire until the foreign patent, 
with ail of its renewals, so secured, bas expired. This seems to be 
the resuit of Eefrigerating Co. v. Hammond, 129 U. S. 151, 9 Sup. Ct. 
225, as limited and exiplained in Pohl v. Brewing Co., 134 U. S. 381, 
10 Sup. Ct. 877: 

"There [in Refrigerating Co. v. Hammond] a United States patent was grant- 
ed in Noveiuber, 1877, for seventeen years. A patent for the same invention 
had toeen granted in Canada to the same patentée for five years from January, 
1877. The Oanadlan patent was extended in 1881 for five years from January, 
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1882, and als» for five years f rom Jaiiuary, 188T, under a Cauadtan statute 
passed in 1872: The question involved was whether, under section 4887, the 
United States patent expired In January, 1882, or January, 1892. The court, lim- 
Iting Itself to the précise question Involved, sald that it ivas 'of opinion that. In 
the présent case, when the Canadian statute under whlch the extensions of 
the Canadian patent were granted was of force when the United States pat- 
ent was applled for, and where, by the Canadian statute, the extension of 
the Canada patent was a matter entirely of right at the option of the pat- 
entée, on his payment of a required fee, and where the flfteen-years term of 
the Canadian patent has been contlnuous and without Interruption, the 
United States patent does not expire before the end of the flfteen-years dura- 
tlon of the Canadian patent' This was said on the view expressed elsewhere 
in the opinion that the Canadian patent did not expire, and it never could 
hâve been sald that It would expire, before January, 1892. The ground of thls 
conclusion was that the term of the Canadian patent granted in January, 
1877, was by the Canadian statute at ail times of 15 years' duratlon, made 
continuons and unlnterrupted by the action of the patentée as a matter of 
right at hls own option." 

Evidently the learned justice who delivered the opinion of the 
court was construing the word "expire," and he was of the opinion 
that, although the original term of the patent was five years, yet 
the Canadian statute secured to him, as a matter of right, the 
privilège of renewing and extending the term, entirely, however, at 
his own option. So, when he exercised such right, the term did not 
in fact expire, In thè case before him the patentée, of his own 
option entirely, had exërcisëd his right. His term did not expire, 
but was so made continuous until his right had expired; the orig- 
inal term of 5 years having thus been converted into a continuous 
term of 10, and then of 15, years. Thus, under our law, he enjoyed 
the beneflt of his monopoly in this country for 15 years, during 
which period the mischief could not ârise against which the sec- 
tion 4887 was directed, the untrammeled use by foreigners of an in- 
vention protected by a United States patent. The question in ev- 
ery case is, when does the term of the foreign patent expire, look- 
ing to its language when issued? In Pohl v. Brewing Co., supra, 
the case was made against a person holding two foreign patents 
and a subséquent American patent. Of the two foreign patents, 
one granted in Grermany had the shortest term. It was granted 
September 6, 1877, and its duration was until 12th December, 1891. 
Under the German law the patentée was required to pay certain 
annuities on the German patent, and to work the invention in the 
German empire on pain of forf eiture of his patent. Pohl neglected 
to do thèse, and in 1880 his patent was f orf eited. The court, as 
has been seen, held that under proper construction of section 4887 
the term did not expire until December, 1891, and that ïiis rights 
under our section were not affected by his loss of his foreign patent 
by reason of his nonperformànce of the conditions subséquent; that 
is to say, the term of the original patent must expire by its own 
limitation, and not by subséquent forfeiture. 

By examining the Canadian patents to Bonsack, it will be seen 
that the term of each patent is distinctly declâred tô be for flve 
years. There were conditions of forfeiture within the five years, 
expressed in the patent. Thèse were not iûcurred. By the law 
of Canada, at or before the expiration of this term of five years 
the patentée, if he chose, could get a renewal of his patent another 
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term of flve years, by paying a certain sum of money, patent fées. 
TMs was a matter of right, entirely of his own volition and option. 
If he did not choose to do this, his patent expired because its terni 
had expired. But nonaction did not in volve a lapse or forfeiture 
of bis patent. He liad never put bimself under any obligation, by 
contract or otherwise, to pay the additional sum of money. If he 
had failed to fulfill the conditions stated in the patent, if he had 
failed to put his invention into opération within two years, or had 
introduced a patented machine from abroad within twelve months, 
his patent would hâve been forfeited, and would hâve lapsed. But 
he did neither. He held his patent until the term flxed by law had 
expired by its own limitation. This marks the distinction between 
his case and the German patent of Pohl. The latter was forfeited 
because he failed to fulflll a positive duty enjoined upon him by 
statute or by contract. Apply to Bonsack's case the language of the 
suprême court in Refrigerater Oo. v. Sulzberger, supra. That case 
says that section 4887 imposes a condition upon every applicant for 
an American patent who holds a prior foreign patent. That con- 
dition is: 'If you hâve a foreign patent, our patent shall cease to 
protect you when, by reason of the expiration of the foreign patent, 
your invention becomes free to people abroad." At the time when 
this condition was imposed upon Bonsack his Canada patents 
would expire whenever, at the end of the periods of flve years, ex- 
ercising his absolute right, and entirely at his own option, he chose 
that they should expire. At that time the patents would hâve ex- 
pired in 1886. Exercising his right under the conditions stated, he 
obtained a new term to expire in 1891. Knowing the conditions on 
which he held his United States patents, he, of his. own volition, al- 
lowed the new term to expire in 1891, not to lapse nor to become 
forfeited. By his own act he made his invention free to people 
abroad. It became free thereupon to the people of this country. 
He lost the protection of section 4887. 

Objection was made in the argument to the mode of proof of the 
expiration of the Canada patents (the letter of the deputy com- 
missioner). But when, by our statute, the American patent is lim- 
ited to the term of the foreign patent, and as, in this case, the for- 
eign patent in express language fixes the term at flve years, the 
burden is on the patentée to show that, notwithstanding this, the 
term has not expired. The précise question above discussed at 
length has not corne before the suprême court. The conclusion has 
been reached with great reluctance, and is expressed with difla- 
dence. For this reason an examination will be made into the 
question of infringement of thèse patents, assuming, for the sake 
of argument, that they are still of force. 

Thé First Bonsack Patent, No. 238,640. 
The bill charges infringement of claims 6 and 7 of this patent, 
At the argument so much as relates to claim 6 seems to hâve been 
abandoned. The infringement of claim 7 is insisted upon. This 
claim is in thèse words: 

"An endless belt, by passlng througb a taperlng tube In continuation of an 
open trongb bavlng Bide guides for the belt, a taperlng tube baying a spiral 
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gropve extending from one of the slde guides of the trough, and a terminal 
Bection having its edges separated to form a flànge, 'b,' to give access to tlie 
paste wheel, and tlien closed agaln, asànd for the purposès descrlbed." 

Çplhmentiïig on this invention, it! is said that thé most important 
feature in wliich it is differentiated from the inventions of Emery 
and of Hook is that the endiess belt passes through the tuhe-form- 
ing die or paper-wrapping device. The gênerai features of Bon- 
sack's tube-forming dié or wrapping tube are substantially the 
same as those of the eàrlier Hook and Emery machines. But, as 
has been seen, the prépondérance of the évidence leads to the con- 
clusion that Hook's machine had an endiess belt, which passed 
through the tube-forming die or paper-wrapping device. The cir- 
cuit court of appeals of the Sèèond circuit, speaking dt this Bon- 
sack machine, says: 

It is "a commerclally successful improvement on the Emery belt machine, 
its main différence being that the belt which underlies paper and Aller passes 
with both through the wrapping meehanism. The mlnor partleulars which 
are described in the claims which are In controversy are improvements in 
the spécifie rolling and wrapping devices. An open trough having slde guides 
for the belt receives the Aller; and belt, tobacco, and paper are conveyed 
Into a former, which is à tapëring tube having a spiral groove extending from 
one of the slde guides to thé end of the tube, where the edges of the tube 
lap past each other, so as to form a flange continuons wIth the spiral groove. 
The object of thèse partieular devices is to perfect the folding and wrapping 
meehanism so that the edges of the tube, and the tube itself, while being 
pasted and folded, may be controlled and kept In place." 69 Fed. 335. 

A careful examination of the testimony, both of complainant 
and of the défendant, does not enable me to see in the Briggs 
machine either an open trough having side guides for the belt or 
a tapëring tube, or a spiral groove extending from one of said side 
guides. Nor can I see in the Briggs machine any équivalent de- 
vices for thèse. 

Bonsack's Second Patent, Ko. 2'17,795. 

The infringement charged is as to claim 8, which is in thèse 
words: 

"The combination, with a rotary cutting disk, the carriage conveying the 
same, and means for moving the carriage parallel to the feed of the cigarette, 
of a holder for the cigarette, mounted upon the same carriage, and means for 
projecting sald holder and the cigarette toward the relatively stationary cut- 
ting disk, substantially as and for the purpose descrlbed." 

The Briggs machine has ail of thèse éléments combined in the 
manner set forth in the claim, producing the same resuit, except 
that in the Briggs machine the cutting' disk is moved to the cigar- 
ette, and not the cigarette holder to the disk. The question is, is 
Bonsack limited to a device by which the cigarette holder is moved 
to the cutting disk? In a case in the circuit court of appeals, First 
circuit (Reece Button-Hole Mach. Co. v. Globe Button-Hole Mach. 
Oo., 10 C. jC a. 194, filPed. 961) a similar q,uestion is discussed. 
Thè court says: ^ ' ' 

"With the aid of the doctrine of équivalents the courts are-constantly jri- 
grafting oh Spécifications and daims what they do r(ot contain, in the same 
sensé in which the letter of ordlnary instruments is requlred to éohtain mat- 
ters ojj, wbich the parties irely. Tq.extendt indisfegard ofthis fact, the rule 
agaiflist interpolations to any. partipular .case^requlrçs either that the patent; 
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relate to such mère matters of form or détail so that interprétation by ex- 
clusion beconïes just and reasonaWe, or that ttie spécifications and claims be 
so phrased as in faet to contain a clearly-intended exclusion, or the équiva- 
lent thereof. * » * Tbe défense claims that, on account of numerous ex- 
pressions, to which we hâve referred, the patentée was limited to machines 
in which the frame travels and the plate remains at rest. It must be con- 
ceded that, taking thèse spécifications and claims as a whole, they show that 
Reece had présent in his owji mind, at the time of his application, a machine 
with a movable frame and a flxed plate. But, if this were ail there is of it, 
and if this is suflîclent to establish the défense, the question arises, where 
does the doctrine of équivalents come in? The most important parts of the 
case at bar are within the four corners of the principles we hâve stated. 
The court has no doubt that Reece was the inventer of nearly everything, 
if not everything, demanded by the Reece Button-Hole Machine Co. in the 
case at bar, and was entitled to a patent therefor. And the question is 
whether, by reason of the peculiar phraseology of his spécifications and 
claims as first drawn, or by reason of certain amendments durlng the 
progress of his application through the patent office, Eeece, notwithstanding 
the rules of interprétation entitle hlm to a favorable construction, has limited 
himself to a mechanism in which the frame travels; or whether, if he has 
thus expressed the literal terms of his patent, he has further so limited him- 
self as to deprive himself of the benefit of the law of équivalents with référ- 
ence to a machine in ail respects a copy of his actual invention, as shown in 
his patent, except as to the nonessential characteristic that the frame remains 
at rest and motion Is given to the plate." 

Construing this patent in a libéral spirit, and recognizing that 
Reece was the inventer of everything, or nearly everything, de- 
manded, the court held that his patent was not limited as con- 
tended by défendant. Let us now see the circumstances surround- 
ing this case. Bonsack was not the flrst inventor, nor was he the 
inventor of everything demanded, nor does his patent in question 
for the first time indicate the method described. Reciprocating 
knives, traveling longitudinally with and transversely across the 
article to be severed, were described in the Spencer patent. No. 
106,883, granted 30th August, 1870, for cutting a continuons plug 
tobacco into deflnite lengths ; and in a patent to Thomas F. Morrin, 
No. 175,136, 21st March, 1876, also for plug tobacco; and in a pat- 
ent. No. 215,473, 20th May, 1879, to George S. Myers, for a similar 
purpose. So, also, in the first and second Emery patents, such re- 
volving cutting disks are shown, and in the flrst Bonsack patent 
too. Bonsack recognizes this. He says in his spécifications: 

"Heretofore the cigarette has been eut off by moving the knife against the 
cigarette, which nécessitâtes a quick movement of a heavy and cumbrous 
mechanism. Instead of moving the knife to the cigarette, I bring the 
cigarette to the knife by projectlng the holder 'h' toward the disk, as shown 
in dotted Unes, Fig. 6." 

In his application his claim was in thèse words : 

"The combina tion, with a rotary cutting disk, of an adjustable holder for 
the cigarette roll and mechanism Connecting the said holder for projecting 
said cigarette roll against the cutting disk, Instead of the disk against the 
cigarette roll, as and for the purpose described." 

The patent office objected to this : "As stated, no invention was 
required. The means must be named." To meet this requirement 
it was amended as f ollows : 

"Thecômbinàtioii of the rotary. cutting disk havlng a movement on its car- 
clage paiallel to the f eed of the cigarette, - and a holder for the cigarette. 
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mounted upon the same carrlage, and made adjustable toward the cuttlug 
disk, to bring the cigarette laterally agalnst the plate for cuttlng It into 
lengths, as described." 

This again was objected to, and finally the claim was put in as 
it is before us : 

"The comblnatlon, wlth the rotary cuttlng disk, the carrlage carrylng the 
same, and means for môving the carrlage parallel to the feed of the 
cigarette, of a holder for the cigarette, mounted on the same carrlage, and 
means for projectlng said holder and the cigarette toward the relatlvely sta- 
tionary cuttlng disk, substantlally as and for the purposes described." 

Now, when it is remembered tliat he claimed, as an improvement 
on metliods existing alrfiady, that he brought the cigarette to the 
cutter, and so avoided the movement of a heavy, cumbrous ma- 
chine, and that in his original claim and in the amendments to it 
he had the same idea, distinctly stated, the conclusion must follow 
that by reason of the phraseology of his spécifications and claims 
as first drawn and afterwards amended he bas limited himself to 
the mechanism which he describes, in which the cigarette holder 
travels to the knife, and hot the knife to the cigarette. 

The last point open for considération is that which applies spe- 
ciflcally to the présent défendants. It does not affect the other 
parties charged with infringement, who hâve stipulated to abide 
the resuit of this suit. An action was brought by the présent com- 
plainants against the présent défendants and the Pollard or Inter- 
national Company, in which suit the same patents set up by com- 
plainants in this case wçre said to hâve bèen infringed. The resuit 
of this suit was that their patents were declared to be valid. Com- 
plainants contend that, as to thèse défendants, that question is res 
judicata. Défendants deny the right of complainants to set up this 
ground of estoppel in the CTidence, they having failed to set it up in 
the pleadings. The conclusion reached in this opinion renders the 
discussion of this question unnecessary. Œving to the decree set 
up as an estoppel its f ull force, and, for the sake of argument, admit- 
ting it into this case, though not set up in the pleadings, it would 
defeat any objection thèse défendants now set up to the validity of 
the Bonsack patents. The défendants may be precluded f rom dis- 
cussing this question, but the other question — whether the Briggs 
machine is an infringement of them — still remains; and that has 
been decided in the négative. 

This case came on to be heard upon the pleadings, évidence, and 
exhibits. Considering the same, and the arguments of counsel 
thereon, it is ordered, adjudged, and decreed, that the bill be dis- 
missed, with costs. 



THE DANIA. 

NBTHERLANDS-AMERICAN STBAM NAV. CO. et al. v. THE DANIA. 

(District Court, B, D. New ïork. November 11, 1895.) 

Salvagb— Compensation. 

A steamshlp valued, wlth her cargo and frelght, at $426,000, becomlng 
utterly helpless from a broken shaft. about 360 miles from New Yorl^ 
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was to-wed to that port by another steamer lu two days and two hours, 
without difflculty, during weather whlch was fine, exceptlng that a dense 
fog prevalled about half the time. The towing steamer was a slow vessel, 
to whlch the loss o£ a few days was not Important. Eeld, that the service 
was a salvage service for which $17;500 was a proper award, including 
thereln some ?700 of expenses. The Daniel Stelnman, 19 Fed. 919, dl' 
tlnguished. 

This was a libel by the Netherlands- American Steam Navigatioi. 
Company and others against the steamship Dania, her cargo and 
freight, to recover for salvage services embracing a towage occup 
ing two days and two hours. 

Wing, Putnam & Burlingham, for libelants. 
Wheeler & Cortis, for claimants. 

BENEDICT, District Judge. This is an action brought by the 
owners of the steamship Werkendam against the steamship Dania, 
to recover salvage compensation for services rendered to the Dania 
in June last, under the following circumstances: The steamship 
Dania, owned by the Hamburg-American Packet Company, bound 
on a voyage to New York, having on board 402 passengers, and val- 
ued, with cargo and fteight, at |426,000, when she arrived at a point 
some 360 miles from Sandy Hook, in Long. 66 03,Lat.4111,stoppedto 
take on board a pilot. When she attempted to start again, it was f ound 
impossible to move her propeller, and examination showed that the 
shaft was broken in the nut outside the hull- When the shaft broke 
is not known, but it appears that the propeller revolved under the 
action of the engine until the engine stopped; and, when the engine 
stopped, the propeller dropped away from the shaft, and it was im- 
possible to move it or to repair the shaft, the break being outside the 
hull. The steamer became absolutely helpless. Her hull, however, 
was Sound and staunch. As soon as the break of the shaft was 
discovered, the pilot boat, which had not passed out of sight, was 
hailed; and, when her boat returned to the steamer, the request was 
made that any steamer that might be f allen in with by the pilot boat 
should be notifled of the position and situation of tilie Dania; and 
danger signais were given to the pilot boat in order to enable her 
to stop any vessel she might taeet. This wàa about 7 o'clock p. m. 
The weather was fair, and the sea smooth. At this time the Dania 
was about 70 miles southeasterly from George's Shoal, and, as sub- 
séquent observation shows, she was slowly drifting towards that 
shoal. No vessel was then in sight. About 3 :30 of the next morn- 
ing, the pilot boat sighted the Werkendam, bound for New York, be- 
ing some 10 miles distant from the Dania, but not visible to her on the 
horizon. The Werkendam, upon being informed by the pilot boat of 
the position and the danger of the Dania, changed her course, and, 
after about an honr's steaming, approached the Dania. At that time 
the Dania was showing three lights in the forerigging, and ilags, indi- 
«atlng a désire to be taken in tow. The Werkendam undertook to 
render her that service, and, at a little after 7 o'clock a. m., made a 
hawser fast to her, and started for New York, where she arrived with 
the Dania at 9 o'clock on Satttrday morning. 

The voyage of the Werkendam with thé Dania in tow was un 
«ventful. The weather was fine, and no hawser was broken. The 
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only noteworthy circumstance attending the service isthat, for half 
■ tlie tîme at least, the vëssels were enveloped in a dense fog. The 
wëigHt of thé évidence î& that during part of the time the fog was 
^ so dense that the Dania could not be seen from the Werkendam. 
The mofet th&t the witnesses from the Dania claim is that the Wer- 
kendam was always visible to them two ship's lengths away. This 
circumstance increased the péril of the services vfery much. Fog 
may be said tp be the péril of the seas. In this instance the péril 
was increased by the fact that the code of signais makes no provision 
for notifying approaching vessels of the présence of a tow behind 
a steamer. It was not impossible, therefore, that if the Werkendam 
had fallen in with a vessel crossing her course, while the Werkendam 
might hâve escaped collision, the Dania, being towed by a long 
hawser, would be liable to be struck, and perhaps sunk; in which 
case ^U salvage compensation would be lost to the Werkendam. 
The risk which or dinarily attends the towing of a steamer at sea 
was, in my opinion, very considerably increased in this instance by 
the fog. I hâve no hésitation, therefore, in holding that the Dania 
was rescued from a position of péril by meritorious services per- 
formed by the Werkendam, and that the Werkendam is entitled to 
salvage compensation therefor. As tô the proper amount, référ- 
ence has been made to the case of The Daniel Steinman (decided by 
this court) 19 Ped. 9i9, where this court awarded |25,000 for a 
salvage service rendered to the steamship Daniel Steinman by the 
steamer Eepublic. The injury to the Daniel Steinman was very 
similar to the injury to the Dania, The service to the Daniel Stein- 
man occupied 36 hours. It was rendered in âne weather, and there 
was no iÇog. The différences between that case and this one are that 
the Daniel Steinman could possibly hâve reached a port of safety 
under her p^n sail without assistance; there is no évidence in this 
case that the Dania could hâve done so. The value of the Daniel 
Steinmaft, freight and cargo, was $252,500; the value of the Dania, 
her cargo and freight, is |426,000. The services to the Daniel 
Steinman were rendered by the steamer Republiç, a powerf ul steamer 
of the White Star Line, where regularity of arrivai and departure 
are considered of the greatest importance; the Werkendam was 
a slow steamer, to which a few days' delay was unimportant. The 
Eepublic was loaded with passengers and freight bound for New 
York. Her value, including cargo and freight, was $780,000. She 
had on board 697 cabin passengers, and the mails. The distance 
the Daniel Steinman was towed by the E«public was about twice as 
great as the distance in this case, but the risk in this case was more, 
on accGunt of the fog. No two salvage cases are alike, and the 
différence between the steamship Eepublic and the steamship Wer- 
kendam makes a différence between the case of The Daniel Steinman 
and the présent case. 

Taking ail the circumstances of this case into considération, I am 
of the opinion that $17,500 is a proper sum to be awarded as salvage 
compensation. I, incîude. in this the $700 expenses of the Werken- 
dam; this sum is ûrst tobe paid to the owners of the Werkendam, 
and the remainder distributed ampng ;the o:ïy^ners, master, and crew. 
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PAUL V. CfilLSOQUIB et aL 

(Circuit Court, D. Infliana. November 21, 1895.) 

No. 9,255. 

Bkmovai. of Causes — Citizenship — Indians. 

A member of an Indian trlbe reslding within the llmlts of the TJnlted 
States, who bas not been naturalized, Is not a citizen of the United States 
nor of the state of bis résidence, nor is he a citizen or subject of à foreign 
State, within the meaning of the constitution or the statutes conferring 
jurisdictlon on the fédéral courts; and such unnaturallzed Indian cannot 
remove into a fédéral court a civil suit, brought against him in a state 
court, unless it appears upon the face of the complalnt or déclaration that 
a fédéral question is necessarily Involved. 

This was an action of ejectment, brought in a court of the state 
of Indiana, by Henry 0. Paul, against Chilsoquie, a Miami Indian, 
and others. Défendant Chilsoquie petitioned for the removal of 
the cause to the fédéral court. Denied. 

Spencer & Branyan, for plaintifif. 
Buell M. Gobb, for petitioner. 

BAKER, District Judge. This is an action pending in the circuit 
court of Wabash county, in the state of Indiana, for the recovery of 
the possession of a parcel of real estate situate in the county of 
Huntington, in the state of Indiana, of which the défendant Chilso- 
quie is alleged to hare possession without right. The petitioner 
seeks removal on the ground of bias and local préjudice which will 
prevent her from obtaining a fair and impartial trial either in the 
court where her cause is now pending or in any other court of the 
state into which the cause can be removed. There is no claim that 
the cause of action is removable into this court on the ground that 
the suit is one arising under the constitution or laws of the United 
States, or under any treaty made under their authority. Nor is it 
shown in the pétition that this court can assume or exercise juris- 
diction because the controversy or suit is one between citizens of 
différent states. The pétition avers that the plaintiff, Henry C. 
Paul, is a citizen of the state of Indiana, and that the défendant 
Chilsoquie "is a Miami Indian, and that she bas never exercised 
any rights of citizenship in the state of Indiana; that for many 
years the Miami Indians hâve been résidents of, and maintained 
tribal relations in, the state of Kansas, and that she has always 
been recognized, both by the chief s and the head men of said tribe, 
as well as by the government of the United States, as a member of 
said tribe, and that she is not a citizen of the state of Indiana, 
and that at the time said tribe was removed from the state of In- 
diana to the state of Kansas she, having been married to Francis 
Revarre, remained in the state of Indiana," and that she had never 
removed therefrom. There is no statement in the pétition that she 
is taxed or taxable. The counsel for the petitioner maintains that 
the Miami tribe of Indians has been recognized by the government 
as a state or nation having the right, to make treaties, to carry; on 
v.70F.no.6— 26 
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war, and to perform other ordinary governmental functions; and 
that the défendant, as a citizen éi- subject 6f that tribe or nation, 
has tlie righft to remove anj civil controversy or suit involving the 
sum or value of |2,000, exclusive of interest and costs, betvreen 
herself and a citizen of the staté bî her résidence, into the United 
States courts. The défendant is not a citizen of the United States 
nor bf the state of Indiana. She could only become such either by 
being naturalized in a court of compétent jurisdiction in accordance 
with the laws of the United States, or by having the rights of cit- 
izenship conferred upon her bv an act of congress or by the treaty- 
making poWer. Elk v. ■Ç^ilkins, 112 U. S. 94, 5 Sup. Ct. 41. The 
. petitioner lias never becomé à naturalized citizen of the United 
States, nor hâve the rights of citizenship ever been conferred upon 
her, either by an act of congress or by the treaty-making power. 
In the casé just cited the court said: 

"Indians bom wîthiu the territorial Umfts of the United States, members 
of, and owlng immédiate allegiance to, onô of the Indlan tribes (an alien, 
though dépendent, power), although, lr> a geographical sensé, born in the 
Tînlted States, are no more 'born in the TJnited States, and subject to the 
jurisdiction thereof,' within the meanlng of the flrst section of the fourteenth 
amendment, than the children of subjects of any foreign governmeut born 
within the domain of that goyemment, or the children, bom wlthln the 
United States, ol anlbassadàrs or other public ministers of foreign nations." 

The défendant, therefore, has no right of removal on the ground 
of diversity of citizfenshii) between herself and the plaintilï, for the 
reason that ehe is not a citizen either of the United States or of 
any State of thé Union. 

Is the controversy or suit sought to be removed «ne "between 
citizens of a state and foreign states, citizens, or subjects"? Glear- 
ly, itis not. Indian tribes residing within the territorial limits of 
the United States are not foreign nations or states. Cherokee Na- 
tion V. State of Gteorgia, 5 Pet. 1, 19. : In this ca«e it was held, upon 
inàturé délibération, that an Indian tribe or nation within the 
United States was not a foreign state, in the sensé of the constitu- 
tion, and that it could not maintain an a;Gtion in the courts of the 
United States on the ground that it was a foreign statè. The doc- 
trine ofthié causé has never been departed from, but often reaf- 
flrmed. SeeGherokee Nation v. Southern Kàn. Ry. Co., 135 U. S. 
641, 653, 10 Sup. et. 905, and cases there cited. ït must, therefore, 
be regardedas settled that an Indian tribe within thé United States 
i8 not a foreign state, within the meaning either 6f the constitution 
or the statutes creating ànd conferring jurisdiction on the fédéral 
courts. Since an Indian tribe is not a foreign state, it necessarily 
and inevitably. fellows that an inhabitant or mèiilbét of such tribe 
cannot be re^arded as a citizen or subject of a foreign state. Kar- 
rahoo T. Adamsj Fed. Gaii No. 7,614, IDill. 344. The relation of an 
unnaturâlizèd Indian segregated 'froEi his tribe and rtesiding in a 
state, in rè^ect of both state and fédéral authority and jurisdic- 
tion, is pecùliar, and often gives rise to difflcult and perplexing ques- 
tions. But nb such questions are presented by thisTecord; and, 
inasmuch ks there is no provision in thé act of March 3, 1887, or the 
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amendatory act of August 13, 1888, or in any other act of congress, 
conferring jurisdiction on the circuit courts of the United States in 
civil controversifs or suits by or against Indians, it follows neces- 
sarily that the pétition for removal must be denied. While it would 
seem, since Indians are members of a dépendent domestic tribe or 
nation, and are regarded as Wards of the national government, that 
the courts of the United States ought to hâve jurisdiction of civil 
suits by or against them, it sufiSces to say that no such jurisdiction 
has been conferred. Congreçs has not seen fit to conf er upon In- 
dians, as such, the right to prosecute civil suits in the United States 
courts, or to remove them from the courts of the state into such 
courts, simply on the ground that they were Indians. Prior to the 
décision in the case of Tennessee v. Union & Planters' Bank, 152 U. 
S. 454, 14 Sup. et. 654, the petitioner for removal might show that 
the controversy or suit necessarily involved a fédéral question, and 
thus procure a removal, although the existence of such fédéral ques- 
tion did not appear on the face of the complaint or déclaration, but 
was disclosed by the answer or pétition for removal. While such 
a practice existed, Indians could generally procure a removal of 
suits against them from the state into the fédéral courts, because 
rights of action in civil causes by or against them usually arose 
under the laws of the United States or under treaties made with 
the Indian tribes. As the law is now settled, an unnaturalized In- 
dian cannot remove a civil suit brought against him in a court of 
the state into the courts of the United States, unless it aflSrmatively 
appears on the face of the complaint or déclaration that a fédéral 
question is necessarily involved. See Tennessee v. Union & Plant- 
ers' Bank, supra. The pétition is therefore denied, at the costs of 
petitioner. 
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CO. 

(Circuit Court, p. Kentucky. July 9, 1895.) 

1. Removal of Causes— Timb op Removal— State Statutbs and Rules of 

COUKT. 

A state statute required the answer or défense to be filed withln 20 days 
after service of summons. Ky. St. §§ 1003, 1004; Bullitt, Code Prac. §§ 
20, 21. By a rule o( tlie state «ourt a party desiring to hâve a case set 
down for trial was required to leave a memorajidum to that effect in the 
clerk's office, and the clerk placed the cause on the trial docliet on the 
succeeding Monday. It was claimed that under this rule the practice was 
to permit a défense to be filed on the day the case was called on the trial 
docket. Séld, that such a practice did not entltle défendant to file his 
défense at that time, as of right, and consequently did not operate to ex- 
tend the time for removal beyond the 20 days fixed by the statute. 

2. Samb — Spécial Appbarance in Statk Court. 

Where the state statute requlres défendant to file hls answer withln 20 
days from the date of service, and there is no service, but défendant 
speelally appears for the purpose of objecting to the jurisdiction, he, at 
most, has only 20 days from such appearance In whlcb to remove the 
cause. 
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8. Same— Efpkct OF Trial m SrATB CouBT. 

It seems that a trial lu the state court upon demurrer, plea, or other dé- 
fense, preeludes a subséquent removal, even if such trial was had before 
ttie date oii wliich défendant was required by tlie state law and practice 
to file hls défense. ; 

i. SAMB— JURISDICTIOSr OF PECERAt, COTJBT. 

The fédéral court must décide for itsélf whether or not the pétition for 
remoyai was flled in time, and ail issues of fact upon the pétition are only 
triable in that coiu:t. 

5. Samb— Time for Fimng Dépenses— Kbntuckt Stattjtbs. 

The provision In the Kentiiçky statute (St. § 1004; Bullitt, Code Prae. 
§ 21) that the défense to an action shall be flled within 20 days after the 
service of the summons, etc., is not llmited to pleadings which are flled in 
the derk's oflice, but applies to défenses in ail actions, wherever they are 
flled. 

This was a suit brought in the common pleas division of the Jef- 
ferson circuit court, state of Kentucky, by the Fidelity Trust & 
Safety-Vault Company against the Newport News & Mississippi Val- 
ley Company. The case was removed by défendant to this court, 
and plaintiff has made a motion to remand it to the state court. 

W. Ô. Harris, for plaintiff. 

Thos. W. Bullitt, Holmes Curamings, and Grubbs & Morancy, for 
défendant. 

BARB, District Judge. This case is submitted on motion of plain- 
tiff to remand the case to the state court from whence it came. It 
appears that the pétition was flled in the common plea;s division 
of the jefferson circuit court on May 2, 1894; that summons was 
issued on same day, and execùted upon Holmes Cummings, the 
sheriff making the f ollowing return : 

"Came to hand May 2nd, 1894, at 4:4fl p. m. Execùted May 5th, 1894, on the 
Newport News & Mississippi Valley Company, by dellvering to Holmes Cum- 
mings, its gênerai attorney for the state of Kentucky, a copy of the within 
summons, said Cummings being the ehief offlcer or agent of said company 
found in this county. 

"[Signed] H. A. Bell, S. J. G., by John Tarlton, D. S." 

On the 22d of May, 1894, the défendant flled a plea in abatement, 
in the f ollowing words: 

"In this cause, for the single purpose of raislng the question of Jurisdiction 
below stated, the défendant, the NeWport News & Mississippi Valley Com- 
pany, comes and states that at the time of the flling of plaintiff 's pétition 
herein, and ail the times since then, including the day of service of process 
herein upon Holmes Ctimmings; it* the said Newport New.s & Mississippi Val- 
ley Company, had no offlcer or agent in this county or state, and the said 
Holmes Cummings was not an otfieer or agent of this défendant at the date 
of the service of process herein upon him (Mày, 1894), nor at or since the 
flling of tfte plaintifFs pétition herein, nor at any other time. Said Holmes 
Cummings is a duly licensed aaid practicing attorney at law, enroUed as 
such, ana practiciùg'in the courts :oC. this state, although a résident of the 
state of Tennessee, and is, and for several years last past has been. In the 
employ or the défendant as its attorney, lepresentlng It in Its legçil business, 
and not otherwise. This défendant ijïeads tlils matter In abatement herein, 
and a,sl£S,thfttthiSserylce be'quàshed and the action abated." 

On the 8M of May the plaintiff flled a demurrer to this plea, as 
being insufflcient in law to abate the action; and on the 8th bf June, 



FIDELITY TRUST & SAFETY-VAULT CO. V. NEWPORT NEWS t M. V. CO. 405 

1894, by consent, it was assigned to Monday, June llth, for hearing 
on the demurrer to the plea in abatement; and on tbe llth af June, 
by consent of ail parties, by counsel, the demurrer was postponed 
one week; and on the 18th of June, 1894, the parties, by counsel, 
appeared, and, the demurrer to the plea in abatement being heard 
by the court, it was sustained; and on the 23d of June, 1894, the dé- 
fendant filed its petitiop for removal, and executed the proper bond. 

The act of congress of the 13th of August, 1888, allowed a de- 
fendant to remove a cause from a state court "at the time or any 
time before the défendant is required by the laws of the state or the 
ru le of the state court in which said suit is brought to answer or 
plead to the déclaration or complaint of the plaintiff." 25 Stat. p. 
435, § 3. 

The first inquiry is whether or not the pétition for removal, which 
was filed on the 23d of June, 1894, was in time, and tbat will dé- 
pend upon the présent law of the state of Kentucky in regard to 
the court of common pleas division. By the act of Kentucky ap- 
proved December 30, 1892, entitled, "An act conceming practice 
in circuit courts having continuons sessions," it is provided that 
"the time flxed in the summons for the défendant to answer shall 
be 20 days after the service thereof, if in the county in which the 
court is to sit, and 30 days if elsewhere in the state." Section 1003, 
St. Ky., and section 20, Bullitt, Code Prac. And in the next two 
sections (section 1004, St. Ky.; section 21, Bullitt, Code Prac.) it is 
provided that "the défense to an action shall be flled within 20 days 
after the service of the summons if in the county where sueh court 
sits, and within 30 days after service if served elsewhere in the 
state," and (section 22, Bullitt, Code Prac.) "Every pleading subsé- 
quent to the answer shall be filed in fourteen days after the plead- 
ing is filed to which it responds, but the court may extend the time 
for pleading"; also (section 24, Id.), "The filing of a pleading in the 
ckrk's office within the proper time, and causing it to be noted on 
the clerk's mémorandum bock and rule docket, shall be équivalent 
to a filing in , court " In another section (section 1034, Ky. St.) of 
said act the Jefiferson circuit court is given authority at gênerai 
term to make rules for the said court, and shall hâve power from 
time to time to change such rules. Thèse, we believe, are the only 
sections of the law applicable to the présent inquiry. 

It is claimed that notwithstanding thèse provisions of the statute, 
and the fact that more than 20 days had expired after the service of 
the summons and the filing of the plea in abatement before the pé- 
tition for removal was filed, the, pétition was in time, because of a 
rule of the Jefferson circuit court, and the uniform practice thereun- 
der. That rule is in thèse words: 

"When an action is readyf Or trial the party desiring It placed upon tlie trial 
doeket may hâve this done tiy leavingi a written mémorandum any Monday in 
the clérk's office containing the number and style ol the action and indicating 
whether it is to be set déwn for the plaintiff or défendant, and If not ail the 
défendants then giving the names of those against whom it is to be set, where- 
upon the clerk shall place the action on the trial docket for the next succeed- 
ing Monday." i , : 
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We hâve no CA^ideace ia this record what the practice is under thi» 
rule, which is in the same language as the f ormet rule adopted bef ore 
the act of December, 1892; but we cannot constriie it, in yiew of the 
présent law, to mean that the défendant is entitled, as of right, to 
answer on the day the case is called on the trial docket. Undoubt- 
edly, the court may, by spécial order, allow an answer to be flled on 
the call of the case on the trial docket, and it may be equally true 
that a default judgment cannot be taken for the want of an answer 
until the case is set on the trial docket, under this rule; but is not 
this only a mode prescribed by which the beneflt of the absence of an 
answer can be taken advantage of by the opposite party, and not an 
extension of the time to answer, which is fixed by the stàtute? In- 
deed, is it not doubtful whether the court could, by a gênerai rule, 
extend the time for answer fixed by the statute, in ail cases, and 
would it not be an attempt to change the statute by a rule of court? 
There is in this case no extension of time given by spécial order of 
the State court, and we, therefore, need not inquire what would be 
the effect of such an extension of time as was given in the case of 
Wilcox & Gribbs Guano Co. v. Phœnix Ins. Co. of Brooklyn, 60 Fed. 
929, cited by defendant's counsel. We hâve heretof ore decided, and 
prior to the act of December, 1892, that a party défendant had a right 
to flle his défense until the case was called on the trial docket, and 
that a pétition for removal any time befoi'e then was within the time 
provided by the act of congress. See Gowdy v. Pullman Car Co., and 
Dennis V. Railway Co.^ 

This ruling was under the then statute, but we think the présent 
statute precludes any such ruling, since it prbvides that the "défense 
to an action shall be flled within 20 days after the service of the 
summons, if within the county where the court sits." Bullitt, Code 
Prac. § 21. Hère there has been no extension of time given by spé- 
cial order. Indeed, a défense was flled and adjudicated upon in the 
state court before the removal. 

The suggestion of defendant's counsel, that the provision of sec- 
tion 21 as to the time in which défenses shàll be flled only applies to 
défenses flled in the clerk's oflice, is not, we think, sustainable. The 
language of this section applies to défenses in ail actions, wherever 
the défenses may be flled, and cannot, by any canon of construction, 
be conflned to défenses flled in clerk's ofQce. If this section does not 
apply to the défenses as flled in the state court, then there is no time 
fixed by law when answer or plea is to be filed in court. In Eailway 
Co. V. Daughtry, 138 U. S. 298, 11 Sup. Ct. 306, the suprême court, in 
discussing the provisions of the act of 1887-88, as to the time of fll- 
ing pétitions for removal, say : 

"The statute Is Imperatlve that the application to remove roust be made 
when the plea Is due, and, because a plalntiff in error does not take advantage 
of his right to take judgment by default, It cannot be properly held that he 
thereby extends the time for removal." Page 303, 338 U. S., and page 306, 11 
Sup. et. 

1 Opinions in above-entltled cases were not flled. 
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And again the same court, in Martin's Adm'r T. Railway Co., 151 
U. S. 686, 14 Slip. Ot. 533, say : 

"This provision allows the pétition for remcval to be flied at or before the 
time wben the défendant is reaulred by the local la^*' or rule of court 'to an- 
swer or plead to the déclaration or complalnt' Thèse words make no distinc- 
tion between the différent kinds of answers or pleas, and ail pleas or answers 
of the défendant, whether in matter of làw, by demurrer, or in matter of fact, 
either by dilatory plea to the jurisdiction of the court, or in suspension or 
abatement of the partieular suit, or by plea in bar of the whole right of action, 
are said in the standard books on pleading 'to oppose or answer' the déclara- 
tion or complaint which the défendant is summoned to ineet." 

This language of the court is quoted and approved in the récent 
case of Goldey t. Morning News (decided on March 11, 1895) 15 
Sup. et. 559. But it is contended by learned counse) that in this 
case the Newport News & Mississippi Valley Company was never 
before the court, and therefore the pétition for removal is in time, 
unless this court, upon the face of the présent record, décides that 
it was before the state court. The language just quoted from 
the suprême court would seem to indicate that the x>etition for 
removal must be liled when any plea or answer or demurrer is 
due by the state practice, and that the removal should be made 
before either the plea, demurrer, or answer is passed upon by the 
state çottrt. This question, however, is not distinctly decided, but 
we think it is clearly decided that a removal must be had withiu 
the time required by the state law or rule of court, upon the theory 
that the party removing the case is before that court for a spécial 
purpose. In this case tliere is only a spécial appearance, and the 
suprême court, as well as the circuit court of appeals, hâve de- 
cided that where there is only a spécial appearance made a péti- 
tion for removal in a state court is not a gênerai appearance in a 
suit, but it is, and must be, an appearance for the purpose of rais- 
îng the questions presented, either by a motion or by a plea. 
Goldey v. Morning News (March 11, 1895) 15 Sup. Ct. 559; Bail- 
way Co. T. Brow, 13 C. G. A. 222, 65 Fed. 94l. We must, therefore, 
in this case, regard the flling of the plea in abatement pu the 22d 
of May, 1894, by the défendant, as an entrance of the appearance 
of the défendant for that purpose as of that date. Assuming, 
then, that the défendant had simply entei-ed a spécial appearance, 
without flling the plea itself, and would hâve had 20 days within 
which to flle his plea in abatement, the 20 days would hâve ex- 
pired some time before the pétition for removal was filed in this 
case. This view is assuming that the décision of the state court 
upon the plea in abatement should hâve no effect, and that the 
right of removal must continue to exist, if in time, as well after 
as before such adjudication. We are inclined to think that the 
récent décisions of the suprême court indicate that the trial of a 
demurrer, a plea, or other défense in the state court precludes the 
removal of the case thereafter, though the trial may hâve been 
within the time required by the state statute or rules within 
which a défense might hâve been pleaded. This would hâve been 
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ttie.eflêct under the àct of 1875. :.lH.iMartin's Adm'r v. Eailway Co., 
supra, the suprême court, in considering this provision of tke act of 
1887-8§, say: 

"Oon^idierlng the provision now in question, laaving regard to the natural 
meaning cl its language, and the history of législation on this subject, the only 
reasonable Inference is that congress contemplated that the pétition for re- 
moval should be flled in the state court as soon as the défendant was required 
to make auy défense whatever in that, court, so that if the case should be re- 
moved the validity of any and ail of his défenses could be trled and deter- 
mined In the circuit court of the United States." 

It is true, we think, that the fédéral court must décide for itself 
whether or not the pétition for removal has been in time, and that 
ail issues of fact, upon the pétition for removal, are only triable 
by the circuit court of the United States. The suprême court, in 
Eailway Co. v. Dunn, 122 U. S. 513, 7 Sup. Ct. 12f>2, discussing this 
question, says: 

"But, Inasmueh as the petltioning party has the right to enter the suit in the 
circuit court, notwithstandlng the state court déclines to stop proceedings, it is 
easy to see that if both courts can try the issues of fact which may ,be made on 
the pétition for removal the records from the two courts, brought hère for re- 
view, wonld not nècessarily be always the same. The testlmony produced be- 
fore one court may be entirely différent from that in the other. The décisions 
in both courts may be right upon the facts as presented to them, respectively. 
Such a state of things should be avoided, if possible, and this can only be done 
by maMng one court exclusive judge of the facts. On that question there 
ought not to be a divided jurisdiction. It must rest with one court alone, and 
that, in our opinion, Is more properly the circuit court." 

While this is true, though there be only a spécial appearance 
entered, the pétition for removal itself must be within the time re- 
quired by the state law, or the rule of the state court in which the 
action is brought, after the spécial appearance; and in this case 
it is quite clear from the record that the removal has not been 
made within the 20 days. The case of Pleiss v. Phœnix Bridge Oc.,* 
recently decided by this court, is unlike this in the fact that upon 
the face of the record there was no appearance of the Phœnix 
Bridge Cîompany until a period of within 20 days before the péti- 
tion for removal was flled, and therefore it is not an authority to 
sustain this removal. 

ïn this View of the case, it is not necessary for the court to con- 
sider whether or not the défendant was before the court generally. 
Wé conclude, therefore, that the case must be remanded, and it is 
so ordered. 

»Not to be pubiished. 
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LTMAN V. BOSTON & A. E. GO. 

(Circuit Court, D. Massachusetts. November 7, 1895.) 

No. 385. 

JURISDIOTION OF FedEBAL CoUHTS— ACIION POB PenALTT tlNDEB StATE STATTITB 

— Damases kor Dbath bt Negiigence. 

The Massachusetts statute pro vides that In cases of death resultmg 
from négligence of a railroad or street-railway corporation, or from tjie 
tmfltness, gross négligence, or carelessness of Its servants or agents, the 
corporation shall be "punlshed by fine of not less than $500, nor more than 
$5,000, to be recovered by Indlctment," and paid to the exécuter or ad- 
iBinlstrator for the use of the wldow, children, or next of kin. The stat- 
ute further provides that railroad corporations shall also be liable in dam- 
ages not exceeding $5,000, nor less than $500, **to be assessed with référ- 
ence to the degree of culpability of the corporation or of Its servants or 
agents," and to be recovered by an action of tort by the executor or ad- 
mlnlstrator, for the use of the same persons. But only one of thèse remé- 
dies can be pursued. Held, that an action at law by the eXecutor ,or 
administrator imder the statute Is in efifect an action to recover a penalty* 
under à state statute, and therefore cannot bemaintained in a fédéral court, 
because (1) the statute, viewed in the llght of thé décisions of thé suprême 
Judicial court of Massachusetts, and also In the light of its gênerai pur- 
poses and nature, and the character of the procédure prescribed, is a 
pénal statute, and because (2) the action is not a "civil action," v? Ithln the 
meahing of the acts defining the jurisdlction of the fédéral courts. 

This was an action at laNv brought by George R. Lyman, a citizen of the 
staté of Minnesota, against the Boston & Albany Railroad Company. The 
first count of the déclaration is as follows: "And now cornes the plaintiffi in 
the above-entitled action and says that he is administrator of the estate of 
Henry C. Ives, late of Chicago, in the state of Illinois, having been appointed 
such administrator by the probate court in and for the county of SufColk, 
within the commonwealth of Massachusetts, on the 16th day of August, A. D. 
1894; that on the 31st day of August, A. D. 1893, the plaintiff's intestate, 
Harry C. Ives, was a passenger in a railroad car operated by the défendant 
Company; that Ti^hile crossing a bridge near Chester, In sald commonwealth, 
the car in which the plaintltt's intestate veas traveling was precipltated into 
a stream below, owing to the breaking or giving away of sald bridge, and 
the plaintiff's intestate was thereby killed on sald 31st day of August. And 
the plaintliï says that the sald bridge was a portion of the road of the défend- 
ant corporation; that it was owned and managed by It, and that It was the 
duty of the défendant to take care that the said bridge was in proper 'condi- 
tion. And the plaintifl: further says that, owing to the négligence and care- 
lessness of the défendant corporation, said bridge was in a détective condi- 
tion, and that it was owing to such détective condition that the plaintiff's 
intestate lost his llfe as aforesaid, he being at the time in the exercise of due 
care. Wherefore the plaintif!: brings this action, as provided by section 212 
of chapter 112 of the Public Statutes of this commonwealth, and claims dam- 
ages of the défendant corporation as therein provided." The second count is 
in the same words, except that It allèges that, owing to the ignorance and 
gross négligence and carelessness of the servants and agents of the défend- 
ant corporation while engaged in its business, said bridge was in a détective 
condition, and that It was owing to such détective condition that the plaiii- 
tWs Intestate lost his llfe as aforesaid, he being at the tlme in the exercise 
of due care. Both counts hâve been amended by adding the foUowing alléga- 
tion: "And the plaintiff says that his intestate, at the time of his death, 
while a passenger as aforesaid, was traveling upon a pass which had been 
given to him by the défendant corporation; sald pass entitllng the plaintiff's 
intestate to free passage over the def endant's road, from Albany, in the state 
of New York, to Boston, in the state of Massachusetts, and returning from 
said Boston to. sald Albany. Said pass had printed upon the back of it the 
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foUowîng words: The person Tcho accepte this pass thereby assumes ail 
rlsks of Personal Injury; and-of loss or damage of property while using it, and 
If offered by any other than the individual named the conductor will take up 
and collect fa;re.' " , : 

The défendant demurs and assigns cause as foUows: "(1) Because the 
plalntiff's intestate in this case is not allèged to hâve occupied such a rela- 
tion tçwards the défendant as entitles the plaintiff to recover in this case. 
(2) Bécause this action is brbught to reeorer a penalty under the laws of the 
commoBwealth of Massachusetts,, as alleged In the déclaration, and, there- 
fore, cahnot be maintained in this couït" 

The stàtute of Massachusetts under whlch the action is brought is as fol- 
lows: "If by reason of the négligence or carelessnéss of a corporation oper- 
ating a railroad or strëet railway, or of the unfltness or gross négligence or 
carelessnéss of Its servants or agents while engaged In its business, the life 
of a passenger, or of a person being in the exercise of due diligence and not 
a pàgsengér or in the employaient of such corporation, is lost, the corporation 
shall be punished by fine of not less than five hundred nor more than flve 
thousand dollars, to be recovered by indictment prosecuted wlthin ône year 
from the tiine of the injury causlng the death, and pald to thé executor or 
administrâ|:Qr for the use of the widow and chiidren of the decéased in equal 
moietles; or, if there are no chiidren, td the use of the Widow; or,' if no 
widow, to the use of the next of kln; but a corporation operatlng a railroad 
shall not be so liable for the loss of life by a person while walking or being 
upon its road contrary to law or to the reasonable rules and régulations of 
the corporation. If the corporation is a railroad corporation, It shall also be 
liable in damages, not exceeding flve thousand nor less than flve hundred dol- 
lars, to beassessed wlth référence to the degree of culpability of the corpora- 
tion or of its servants or agents, and to be recovered in an action of tort, com- 
menced within one year from the injury causlng the death, by the executor 
or adminlstrator of the decéased person, for the use of the persons herein- 
before speclfled In the case of an indictment. But no executor or adminls- 
trator shall, for the same cause, avail himself of more than one of the remé- 
dies given by this section." 

Woodward Hudson (Samuel Hoar with him), for the défendant. 

The détendant claims that the plaintiff cannot recover in this court; First, 
because the plalntiff's Intestate assumed ail the risks of injury by traveling 
on the free pass, and so cannot recover; second, because this action is 
brought to enforce a penalty created by the law of Massachusetts, and is not 
within the jurlsdlction of this court. 

I. The contract on the free pass upon which the decéased was traveling 
when he was killed prevents the plaintiff from recovering for the death. The 
question has never been decided by the suprême court of the United States, 
but Is expressly left open by that court until it shall become necessary to 
décide it. Railroad Co. v. Loekwood, 17 Wall. 857; Railway Co. v. Stevens, 
95 U. S. 655. It has been held that such a contract is valid in the foUowing 
cases: Wells v. Railroad Co., 24 N. Y. 181; Perkins v. Railroad Co., Id. 196; 
Kinney v. Railroad Co., 32 N. J. Law, 407, 34 N. J. Law, 513; Alexander v. 
Railway Co., 33 U. C. Q. B. 474, 35 U. C. Q. B. 453; Griswold v. Railroad Co., 
53 Conn. 371, 4 Atl. 261; Ulrich v. Railroad Co., 108 N. ï. 80, 15 N. E. 60; 
Quimby v. Railroad Co., 150 Mass. 365, 23 N. E. 205; Muldoon v. Railway 
Co., 7 Wash. 528, 35 Pac. 422; Rogers v. Steamboat Co., 86 Me. 261, 29 Atl. 
1069. It is also held that the fact of traveling upon such a pass is enough 
to make the contract prlnted thereon bindmg on the passenger, wlthout proof 
whether he read it or not. Wells v. Railroad Co., 24 N. Y. 181; Alexander v. 
Railway Co., 33 U. C. Q. B. 474, 35 U. O. Q. B. 453; Boylan v. Railroad Co., 
132 U. S. 146, 10 Sup. et. 50; Quimby v. Railroad Co., 150 Mass. 365, 23 N. E. 
205; Fonseca v. Steamship Co., 153 Mass. 553. 27 N. E. 666; Rogers v. Steam- 
boat Co., 86 Me. 261, 29 Atl. 1069. It may be argued that, while this contract 
would hâve been a bar to a suit by the plaintiff's intestate, had he survived, 
it is no défense to this suit, based upon his death, following the suggestion 
made by the court in Doyle v. Railroad Co., 162 Mass. 66, 37 N. B. 770, where 
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tb© court say they hare not found It necessary to consider whether a release 
of damages for causing the death of a human being Is or Is not justifled by 
public policy. But tlie principle has been recognized in the foUowing dé- 
cisions tliat it is not against public policy to enforee a release of damages 
for causing the death o£ a human being: Dlbble v. Railroad Co., 25 Barb. 
183; Perkins v. Railroad Co., 24 N. ï. 196; Bissell v. Eailroad Co., 25 N. Y. 
442; Kinney v. Railroad Co., 32 N. J. Law, 407, 34 N. J. Law, 513; Alexander 
V. Ballway Co., 33 U. C. Q. B. 474, 35 U. C. Q. B. 453; Griffiths v. Earl of 
Dudley, 9 Q. B. Dir. 357; Griswold v. RaUroad Go., 53 Conn. 371, 4 Atl. 261; 
Prlce V. Railroad Co., 33 S. C. 556, 12 S. B. 413. The plaintlff, therefore, is 
barred from recovering in thls case by the contract made between bis in- 
testate and the défendant, imless the court foUows the décisions in Com. v. 
Vermont & M. R. Co., 108 Mass. 7, and Doyle v. Railroad Co , 162 Mass. 66, 
37 N. E. 770, and holds that the suit at bar Is for a penalty, and that the de- 
ceased could not release the défendant from liability for a penalty. 

II. If this statute is pénal, the penalty cannot be exacted by this court. It 
is well established by the Massachusetts décisions that this statute Imposes 
a penalty. Carey t. Railroad Co., 1 Cush. 475; Com. v. Vermont & M. R. Co., 
108 Mass. 7; Com. v. Boston & L. R. Corp., 134 Mass. 211; Merrill v. Rail- 
road Co., 139 Mass. 252, 29 N. E. 666; Littlejohn v. Railroad Co., 148 Mass. 
478, 20 N. B. 103; Sackett v. Ruder, 152 Mass. 397, 25 N. B. 736; Doyle v. 
Railroad Co., 162 Mass. 66, 37 N. E. 770. The construction given to a statute 
of a State by the highest judicial tribunal of such a state is regarded as a 
part of the statute, and is as binding upon the courts of the United States 
as the text. Lefflngwell v. Warren, 2 Black, 599; Halsey v. McLean, 12 Allen, 
438; City of Richmond v. Smith, 15 Wall. 429; New Hampshire v. Grand 
Trunk Ry., 3 Fed. 887; Louislana v. Pilsbury, 105 U. S. 278; Blaine v. Curtis, 
59 Vt. 120, 7 Atl. 708; Bauserman v. Blunt, 147 U. S. 647, 13 Sup. Ct. 466; 
May V. Tenney, 148 U, S. 60, 13 Sup. Ct. 491. It is said, however, that whether 
a statute is pénal or not, in such a case as that at bar, is a question, not of 
local, but of international, law, and is to be decided as a gênerai question by 
the court whose jurisdiction is claimed. Huntington v. Attrill, 146 U. S. 657, 
13 Sup. Ot. 224. The rule laid down in that case is as follows: The ques- 
tion whether a statute of one state, which in some aspects may be called 
"pénal," is a pénal law In the international sensé, so that It cannot be en- 
forced in the courts of another state, dépends upon the question whether its 
purpose is to punish an offense against the publie Justice of the state, or to 
afEord a private remedy to a person injured by the wrongful act. It Is sub- 
mitted that the provisions of this statute bring it within this définition. Au 
offense against the public, to wit, the destruction of human llfe by négli- 
gence, is punlshed by the Imposition of a money payment, never to be less 
than $500 nor more than $5,000. By the original statute, an indictment was 
the sole method of trylng the case and imposing the fine. St. Mass. 1874, c. 
372, § 163. Later an action of tort was made an alternative remedy. In 
either case damages are to be assessed wlth référence to the degree of culpa- 
bility of the défendant, not with regard to any injury done. It may be noted 
that its provisions widely difCer from those of certain statutes In other states 
which hâve been before the suprême court of the United States, and hâve 
been held not to be pénal, in Dennick v. Railroad Co., 103 U. S. 11; Railway 
Co. V. Cox, 145 U. S. 593, 12 Sup. Ct. 905; Railroad Co. v. Babcock, 154 U. S. 
190, 14 Sup. Ct. 978. In addition to the Massachusetts décisions already 
cited, which construe the statute In question, the foUowing cases upon sim- 
ilar statutes may be referred to in support of the principle of those dé- 
cisions: Gwin V. Breedlove, 2 How. 29; Gwin v. Barton, 6 How. 7; New 
Hampshire v. Grand Trunk Ry., 3 Fed. 887; Boyd v. U. S., 116 U. S. 616, 
6 Sup. Ct. 524; Blaine v. Curtis, 59 Vt 120, 7 Atl. 708; lowa v. Chicago, B. 
& Q. R. Co., 37 Fed. 497. This court has no jurisdiction to impose a penalty 
provlded by the statute of Massachusetts. This Jurisdiction is limited to 
"sults of a civil nature." Act Aug. 13, 1888, § 1 (25 Stat. 433). The case at bar, 
not being of a civil nature, is not within the jurisdiction of the court. New 
Hampshire v. Grand Tnmk Ry., 3 Fed. 887; Wisconsin v. Pélican Ins. Co., 
127 U. S. 205, 8. Sup. Ct. 1370; lowa v. Chicago, B. & Q. R. Co., 37 Fed. 497; 
Ferguson v. Ross, 38 Fed. 161; Texas v. Day Land & Cattle Co., 41 Fed, 228; 
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Ogden •fr. Polliot, S Term R. 726; ScovlUe v. Canfield, 14 Johns. 338; Gwin 
V. Breedlove, 2 How. 29; Gwin v. Barton, 6 How. 7; Derrickson v. Smith, 27 
N. J. Law, 166; Halsey v. McLeàn, 12 Allen, 438; Eichardson v. Rallroad 
Co., 98 Mass, 85; Bank v. Price, 33 Md. 487; Flash v. C!onn., 109 U. S. 371, 
3 Sup. et. 263; Blalne V. Ourtis, 59 Vt. 120, 7 Atl. 708; Dey v. Chicago, M. & 
St. P. Ry. Co., 45 Fed. 82; Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 
2214. ■ 

Samuel Williston (M. F. Dickinson, Jr., with him), for the plaintiff. 

I. The plaintifiE's intestate sustadned' such a relation toward the défendant 
as entitles the plaintiff to recover. The seetion of the Public Statutes on 
whieh this action is based requires that the person killed shall hâve been a- 
passenger. The fact thgt'the plaintifE's intestate was traveling upon a free 
pass does not prevent hlm from occupying the relation of passenger of the 
défendant corporation. Llttlejohn y. Fltchburg Railroad, 148 Mass. 478, 484, 
20 N. B. 103; Quimby v. Railroad, 150 Mass. 365, 368, 23 N. E. 205; Doyle 
V. Railroad (Mass.) 37 N. B. 770, 771. The stipulation in Itself also Is not 
binding. Railroad Co. v. Lockwood, 17 Wall. 357; Liverpool & G. W. Steam. 
Co. V. Phoenix Ins. Co., 129 U. S. 397, 442, 9 Sup. Ct. 469; Primrose v. 
Telegraph Oo., 154 U. S. 1, 15, 14 Sup. Ct 1098; Doyle v. Railroad Co. 
(Mass.) 37 N. B. 770; Quimby v. Railroad Co., 150 Mass. 365, 23 N. E. 205. 

II. Thls court has jurisdiction to enforce the provisions of section 212, c. 
112, Pub. St. Mass. If the statute law of a state créâtes a new rlght in gênerai, 
it wlll be enforced in a fédéral court FItch v. Oreighton, 24 How. 159; Van 
Norden v. Morton, 99 U. S. 378; Bank v. Francklyn, 120 U. S. 747, 7 Sup. Ct 
757; Wyman v. Mathews, 53 Fed. 678. It is necessary, however, in order to 
give the circuit court jurlsdictlon, that the suit should be "of a civil nature." 
Thèse words are contained in the act of 1789, and hâve been retained in suc- 
cessive enactments. Rev. St § 629; Act Aug. 13, 1888 (2S Stat 433), § 1. 
"Civil suit" as ordinarHy used, is the antlthesis of crimlnal prosecution. It 
is stated as a ground of demurrer that this action Is for a penalty. In a cer- 
tain sensé of the word, it is undoubtedly true that the action is pénal, but 
thls is not concluslve. The question is, is it crimlnal in its nature? The 
amblguous character of the word pénal is pointed out in the case of Hunt- 
ington v. Attrill, 146 U. S. 657, 667, 668, 13 Sup. Ct. 224. The présent action 
is civil as distingulshed from criminal, and is therefore cognizable in this 
court. Ames v. Kansas, 111 U. S. 449, 4 Sup. Ct. 437; Illinois v. Illinois Cent 
R. Co., 33 Fed. 721; lowa v* Chicago, B. & Q. R. Co., 37 Fed. 497; The Ante- 
lope, 10 Wheat. 66; Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ot. 224; 
Dennick v. Railroad Co., 103 U. S. 11; Railway Co. v. Cox, 145 U. S. 593, 12 
Sup. Ct 905; McCarty v. Railroad Co., 62 Fed. 437; Brisenden v. Chamber- 
lain, 53 Fed. 307; Herrick v. Railway Co., SI Minn. 11, 16 N. W. 413; Railroad 
Co. V. Doyle, 60 Miss. 977; Knight v. Railroad Co., 108 Pa. St. 250; Morris v. 
Railway Co., 65 lowa, 727, 23 N. W. 143; Railway Co. v. Lewis, 24 Neb. 848, 
40 N. W. 401; Hlggina v. Railroad Ce, 155 Mass. 176, 29 N. E. 534. 

It is submitted that the gênerai purpose of this statute is to afford a pri- 
vate remedy, not to punish an offense. Undoubtedly, the statute is drawn in 
the way that it is with a view of making accidents by which passengers lose 
their lives as rare as possible, but the primary object was to afford relief to 
the widow or next of kln of the deceased. 

(1) In ail or almost ail states législation has provlded a means for enforclng 
a civil liability against corporations or other persons negllgently inflicting 
death. Thls législation In Massachusetts has been, with the exception of the 
employers* liability act, referred to later, the only législation in Massachu- 
setts on the subject It la a fair Inference that the object of the Massachu- 
setts statute Is similar to the object of Lord CampbeU's act in England, and 
the législation copying it in this country. 

(2) An indlctment cannot be maintained under the statute unless adminis- 
tration has been taken out In Massachusetts. Com. v. Sanford, 12 Gray, 174, 
An indlctment cannot be maintained unless the deceased left a widow or 
chlld nest of kin. Com. v. Eastem R. Co., 5 Gray, 473; Com. v. Boston & A. 
R. Co., 121 Mass. 36. If the object of the législature were prlmaxily to inflict 
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crimlnal punishment, It would be absurd to make suçh requirements from 
the point of view of the public. It is as pbjeçtionable for' a ràilroad to cause 
a man's death by négligence, if he bas no relatives, as if he is well provided 
witb them. The ofCense would seem to be eqùally great, whetlier an ad- 
ministrator happens to be appolnted In Massachusetts or not. 

(3) "Crimes and offenses againstthe laws of any sl^ate can only be defined, 
prusecuted ànd pardoned by the sovereign authority of that state. " Hunting- 
ton V. Attrill, 146 U. S. 657, 669, 13 Sup. Ot. 224. Can it be contended that the 
plaintiff in this case is not at liberty, so far as the commonwealth of Massa- 
chusetts is concemed, to make such settlement with the défendant as suits 
him. This is not ineonsistent with the doctrine that it is against public 
polipy tp allow the passenger to walve his rights in advance. 

(4) St 1887, e. 270, commonly called Employers' Liability Act, provides, 
in substance, thàt, if an employé is killed înstantaneously, a widow or next 
of kin, if dépendent on the wages of the deceased for support, may maintaln 
an action to recover compensation in not less thah $500, nor more than 
$5,000, to be assessed with référence to, the degree of culpabillty of the em- 
ployer or the person for whose négligence he is made liable. We can hardly 
belleve that the relief àfCorded by the employers' liabilltj- act is in substance 
a crimlnal prosecution. 

(5) The corporation Is by the statute made liable, not slmply for its own 
négligence, but also for the gross négligence of its servants ài agents. It is 
a settléd prlnciple of crlminal law that a master is not çrlmînally responslble 
for tbe unauthorized or négligent acts pf servants or agents. 

(6) The grounds upon which it will probably be claimèd that this is a 
pénal statute in the objectionable sensé of that Word are: (a) That the 
damages are assessed with référence to the defendant's culpability; (b) that 
the liability is Irrespective of due care; and possibly, also, (c) that the right 
to recover is not dépendent upon the question whether the people for whose 
beneflt the adnilnlstrator sues received any support from the deceased during 
his lifetime. (a) As to the amoiint of recoveij, it is hard to gaugé the value 
of human life to the possessor of it on principles of compensation, (b) Due 
caré is not logically a necessary élément of civil liability. (c) It is certainly 
a reasonable way of glving compensation to give it to the estate of the de- 
ceased, to allow the amount recovered in an action for Instantaneous death 
to go in the same way as an amount recovered for an Injury causlng non- 
instantaneous death, or not causlng death at ail. The injury is primarily to 
the deceased, and the liability survives to his Personal représentatives. 

Finally, therefore, it is submltted that, as said in Ames v. Kansas, supra, 
the effect of the législation allowing a remedy in civil form was because that 
was the more appropriate form. "The right and the remedy are thus brought 
into harmony, and parties are not driven to the necessity of usiug the form 
of a crimlnal action to détermine a civil right." 

CARPENTER, District Judge. I bave caused the arguments of 
counsel in this case to be fully reported in their own words, eo that 
it may more exactly appear what questions hâve been raised and are 
to be decided on this demurrer; and I, therefore, think it unnecés- 
sary to détail the proeesses of reasoning by which I bave reached a 
conclusion, further than those processes may be implied by a state- 
ment of the conclusion. 

I am of opinion that the action is for a penalty under the statute 
of Massachusetts, and I found this conclusion both on the décisions 
of the suprême judicial court of that state, and also on a gênerai 
considération of the nature and purpose of the statute, and of the 
measure of damages assigned thereby, and, although in a less degree, 
of the nature of the prescribed procédure. 

I am also of opinion that this is not a suit of a civil nature, within 
the meaning of the acts of congress, but is rather an action to recover 
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a penalty undér a stàte law, which penalty is to be exacted partiy, If 
not exclusively, as an act of public law, and in défense of the public 
justice of the state; and, th.erefore, that tbia court bas no jurisdio- 
tion of the action. 

The demurrer will therefore be sùstained, and there will be judg- 
ment for the défendant for costa. 



BOARD OF TRUSTEES OF OBBRLIN COLLEGE ▼. BLAIR et al 

(Circuit Court. D. West Virginia. October 18, 1895.) 

Fbdebaii Courts— Jckisdiction— Diverse CrrizBHSHip — Arrangement of 
Parties. 

The trustées of O. ÇoUegé, an Ohlo corporation, flled a blU In a fédéral 
court In West Virginia against one B., as trustée and Indlvidually, M., 
A., P., K., and the personal représentative and heirs of one G., ail of 
whom were citlzens of West Virginia, and the P. Oo., a Pennsylvania cor- 
poration. It Avas allegéd in the bill thàt certain land claimed by O. Col- 
lège and also by K. and G. had been conveyed to B., as trustée, to sell 
and pay over the proceeds to the collège and K. and G.; that B. subse- 
quently entered Into a coûsplracy with M., P., and A., who upon the deatb 
of G. had quallfled as his personal repreisentative, and. In pursuance of 
such conspiracy, the land having greatly Inereased in value in consé- 
quence of a discovery of oll, sold it, to M. for much less than its value, 
fraudulently concealing frdm the trustées of the collège the fact of the 
Increase. It was also alleged that the consent of K. to such sale had been 
obtained upon the understanding that he was stlll to retain a one-flfth 
Interest In the land, thé other four-flfths being held by A., who Joined In 
the scheme with the Intent to dèfraud G.'s heirs. M., P., and B., the 
trustée, and that, after the title had been conveyed by B. to M., the land 
was leased by thèse parties through M. to the P. Co. for a bonus much 
larger than the prlce accounted for by B. to his cestuis que trustent, with 
a royalty on the oil taken from the land, and other rentals and payments. 
The blU prayed that M., B., A., P., and K. should be decreed to account 
for and pay over to the collège, K., and the heirs of G. the sums received 
from the P. Co., and that the P. Co. might be required to attorn to such 
beneflciarles of the original trust, and pay to them the royalties and 
rentals under its leasé. Eeld, that the real controversy in the suit was as 
to the fraud alleged to hâve been oommitted by B., A., M., P., and K., 
and the existence of the trust arlsing from such fraud, of which B. and 
his co-consplrators would be the trustées, and the collège and the heirs of 
G. the beneflciarles; that In such controversy the collège and the heirs 
of G. were, upon the one sidé, opposed to the other parties; that the heirs 
of G. were Indispensable parties to the suit; and, being citlzens of the 
. same state as thé parties on the opposite side, when ail the parijes were 
arrangea accordlng to thelr real interests, the fédéral court was without 
Jurisdiction. 

G. W. Farr, W. H. Miller, and T. E. Burton, for complainant 
S. D. Turner, B. M. Ambler, and W. P. Hubbard, for défendants. 

GOFF, Circuit Judge. The board of trustées of Oberlin Cîollege, 
a corporation under the laws of the state of Ohio, and a citizen of that 
state, brings this suit in the circuit court of the United States for the 
district of West "Virginia, against J. V. Blair, as trustée and in his 
owflr right, S. B. McMillan, Henry Ash, L. W. Pearcy, T. K. Knight, 
and the personal représentative and heirs at law of 0. R. Gain, de- 
ceased, ail résidents of Doddridge county, in the state of West Vir- 
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ginia, and citizens of that state, aad the Soutb Penn Oil Oompaay, si 
corporation under the làws of the state of Pennsylvania, and a cit- 
izen of said Btate. 

The case stated by the Mil is, in substance, this: The board of 
trustées of Oberlin Collège, for some years prior to the 24th day of 
July, 1885, elaimed to own a certain ti-act of land containing about 
300 acres, located in said county of Doddridge. The défendant T. K. 
Knight and C. R Gain (then living, but deceased when the bill was 
filedi and for some tinie previous thereto) also elaimed to hâve title 
to said tract of land. A controversy arose concerning the same, and, 
in order to adjust it, an agreement was entered into by said parties, 
signed and executed by ail of them, under date of July 24, 1885, by 
which it was provided that they should convey their respective 
claims and interests in the land to the défendant J. V. Blair, as trus- 
tée, who was authorized therein to sell the same, under the directions 
of the parties thereto, and divide the proceeds thereof, after paying 
the expenses of the trust, as follows: To the board of trustées of 
Oberlin Collège, one-half; to C. R. Gain, one-fourth; and to T. K. 
Knight, one-fourth. In accordance with said agreement, the board 
of trustées, on the 19th day of September, 1885, and said Gain and 
Knight, on the 13th day of January, 1886, made and delivered to 
Blair, as trustée, deeds conveying ail their claims and title in and 
tp the said tract of land. Blair, as such trustée, at once took pos- 
session of the land, sold a portion thereof, and remained in charge of 
the residue, until the 23d day of February, 1892, at which time he, 
with the assent of the board of trustées, of Knight, and of Henry 
Ash, who had theretofore qualified as the personal représentative of 
the décèdent. Gain, sold and conveyed the residue of said tract of 
land to the défendant S. B. McMillan, collected from him the pur- 
chase money due for the same, and disbursed it as required by the 
agreement before mentioned. It is set forth in the bill that the 
assent of said board of trustées to said sale was obtained from it by 
the trustée, Blair, in pursuance of a conspiracy entered into by the 
défendants McMillan, Ash, Pearcy, and Blair, the object of which 
was to defraud the said board out of its just rights in the land so 
sold; it belng alleged that tfce land had lately before, on account of 
its proximity to the "oil belt" in that locality, become very valuable, 
which fact it is charged was fraudulently concealed from the board 
by said trustée. It is also charged in the bill that the assent of 
Knight to the sale by his trustée, Blair, was secured in some way 
to the plaintifiE unknown, with the object of concealing the fraudu- 
lent purposes of said conspirators, and with the understanding that 
he was to retain a one-fifth interest in the land so conveyed to Mc- 
Millan, the other four-fifths to be held, respectively, by McMillan, 
Ash, Pearcy, and Blair. It is also stated that Ash, fraudulently, in 
the interest of such conspiracy, induced Knight, on the Ist day of 
March, 1892, to lease to him the one-flfth part of the land that had 
been so retained by said Knight, the considération for the lease being 
set out as $100 cash, and a one-eighth iwrtion of the oil that might be 
removed from the land, as royalty. The plaintiff allèges that Ash 
was taken into the conspiracy, not only because he was a friend of 
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Blair,;I)ut aJso becaose he wàs the adminietrator of the 'estate of 
thè décèdent, Gain,' tke interests ofrwhich it is charged he was in- 
duced to betray, in order tliat he and his co-conspirators 'might secure 
the valuable propérty >formérly owned by said Gain. ït is also 
âlleged that after the title was so conveyed to McMillaJi by Blair, 
"lajustee, the considération being the sum of |1,280, said land was 
on the 21st day of March, 1892, by said parties, through McMillan, 
leased to the défendant the South Penn Oil Osmpany, for a cash 
bonus paid them of $5,500, besides a réservation of one-eighth of ail 
the oil, together with certain annual rentals, payments, and other 
provisions and conditions not necesaary to be now recited. The 
allégation is also made that Ash, Pearcy, and- Blair had oontracts 
with McMillan (similar to the one held by Knight), before the deed 
for the land was made tohim, for the sale and conveyance to them, 
respectively, of a one-flfth interest in and to the same. The plaintiff 
claims that, in view of such fraud, a court of equity will decree that 
McMillan, Blair, Ash, Pearcy, and Enlght, holding the légal title 
to said land by and through McMillan, are trustées for the board of 
trustées, for said Knight, and for the heirs of 0. R. Gain, deceased, in 
the, same proportions, respectively, as was held for them by their 
trustée, Blair; and that it will direct that they, as such trustées, 
account for and pay over to such beneficiaries the sums of money so 
received by them from the South Pénn Oil Company; and that it 
will also déclare that the lease so made to that company of said land 
is for their use and beneflt, at the sàme time requiring the oil com- 
pany to attorn to those so entitled to the rents and profits of the 
land. The appointment of a receiver is asked for, to take charge of 
the propérty, and collect the royalties due and to become due thereon. 
An injunction is prayed for, restraining the alleged conspirators from 
selling the land, and from receiving from any party any portion of 
such rents and proceeds. 

Such are the averments of the bill necessary to be referred to in 
connection with the questions I am now to dispose of. The défend- 
ants Blair, Ash, Pearcy, and McMillan individually, Blair as trustée, 
and Ash as administrator, demur to the bill, and also move the court 
to dismiss this suit f or want of jurisdiction. On the hearing of the 
demun'er and of the motion to dismiss, the allégations of the bill 
will be taken as true. 

It is the duty of the court, independent of plea or motion, under 
the provisions of section 5 of the act of March 3, 1875 (18 Stat. 470, 
472), to examine the case, and see if it rightfully has jurisdiction 
of the matter presented to it by the bill. If this court has jurisdic- 
tion of this suit, it is by virtue of clause 1 of said act, as amended 
March 3, 1887, and August 13, 1888, which quoad hoc reads as fol- 
lows: 

"The circuit courts of the United States shall hâve original cognizance, con- 
current with the courts of the several states, of ail sults of a civil nature, at 
common law or in equity, whèn the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value of two thousand dollars, and arlslng 
iinder the constitution or lâws of the United States, or treatles made or which 
shall be made, under their authority, or in which controversy the United- 
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States are plaintiffs or petitlôners, or in which there shall be a controversy 
between eitizens of différent States, in which the matter in dispute exceeds, 
exclusive of interest and costs, tue sum or value aforesaid." 

On the case as now submitted, I must look to the bill alone, in 
order to détermine the character of the controversy. It suffieiently 
appears that the matter in dispute exceeds, exclusive of interest 
and costs, the sum or value of |2,000, and it only remains to ascer- 
tain if the suit involves a controversy between eitizens of différent 
States. In order to détermine the question of jurisdiction, it is the 
duty of the court to find the real and substantial matter in dispute, 
and then to arrange the parties on the one side or the other of the 
controversy so found; and that is to be done regardless of the po- 
sition they occupy in the pleadings as plaintiffs or défendants. 
When so arranged, it must appear that those on one side are ail 
eitizens of différent states from those on the other, or the jurisdic- 
tion of the court must be denied, and the case be dismissed. Ke- 
moval Cases, 100 U. S. 457, 468; Blake v. McKinn, 103 U. S. 33G: 
Barth v. Coler, 19 U. S. App. 646, 9 C. C. A. 81, and 60 Fed. 466; 
Mangels v, Brewing Co., 53 Fed. 513; Smith v. Lyon, 183 U. S. 315, 
10 Sup. et. 303; Hyde v. Ruble, 104 U. S. 407, 

What is the real controversy in this case? It is not, as has been 
argued, simply a dispute between the plaintiff and défendants, for 
the purpose of ascertaining the sums due the beneficiaries under 
a trust, and directing the payment of the same to the parties enti- 
tled thereto. If the trustée Blair, after receiving the purchase 
money from McMillan, had neglected or refused to properly dis- 
burse it, then, as the deed creating the trust plainly désignâtes the 
respective interests due the parties entitled to the funds arising 
therefrom, either one could hâve, under our equity rules, sued for 
his or its deflnite share, without making the others parties, under 
certain circumstances, and especially if the joinder would hâve 
ousted the jurisdiction of the court. In such a proceeding the 
others would not be indispensable parties, for their interests would 
not be alïected, and the court could proceed without them. It 
would be a suit of the character mentioned in section 207a, Story, 
Eq. PI., referred to by plaintiffs counsel, by which one of the bene- 
ficiaries under a trust may demand his own aliquot part, without 
making those entitled to the residue parties to the proceedings. 
But the bill in this case admits that Blair, as such trustée, has paid 
in full, to the parties to whom it belonged, the purchase money re- 
ceived by him from McMillan for said land, and as to that there is 
no controversy. 

While the bill does not ask it in express words, still the true 
meaning of the relief prayed for is a decree requiring the South 
Penn Oil Company to account for with and pay over to the parties 
who conveyed said land to Blair, as trustée, or their légal représenta- 
tives, ail rents, royalties, and profits due from said company by 
virtue of the lease held by it for oil purposes on the property there- 
in described, and also to déclare the existence of a trust, in con- 
nection with the fund paid by said company on account of such 
lease prior to the institution of this suit, as to which Blair, Mc- 
v.70F.no.5 — 27 
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Millan, Ash, Pearcy, and Knight would be the trustées, and the 
plaintifE, Knight, and the heirs of Gain the béneflciaries. If 
the sale and conveyance of the land by Blair, as trustée, was 
free f rom fraud, then it is clear that the plaintiif's title was duly 
vested in McMillan; that it had no interest in said property when 
its suit was filed; and that no such decree can be entered, nor such 
a trust be adjudged to exist. The real controversy, therefore, is 
to ascertain whether or not the plaintiff had any interest whatever, 
at the time this suit was brought, in and to said land, the lease 
mentioned, and the f und derived theref rom. 

As to such controversy there is but little trouble in the align- 
ment of the parties. It is suggested that the position of Knight 
is with the plaintifE, and that he is interested in proving the fraud 
as alleged, and in establishing the trust, as claimed in the bill. I 
do not so flnd. The bill plainly charges that Knight was a party 
to the fraud, as asserted therein; and that his consent to the sale 
by which it is said the plaintiff was decéived, while obtained in some 
way to the plaintiff unknown, was made with the object of covering 
up the unlawf ul purposes of the conspiracy ref erred to, and with 
the understanding that he was to retain a one-flfth interest in the 
land, which it is set f orth he subsèquently leased to Ash. The 
allégation that Knight was induced by fraudulent misrepresenta- 
tions, made to him after the sale to McMillan, to lease the said one- 
flfth interest, has no connection with the controversy I am now con- 
sidering, the parties to which I am aligning. The real and sub- 
stantial dispute in the case as made by the bill is between the board 
of trustées of Oberlin Collège and the représentatives of the Gain 
estate, on one side, with Blair, McMillan, Ash, Pearcy, and Knight, 
on the other ; the South Penn Oil Company to abide the resuit of 
the suit, and pay the royalties or rents as the court may decree. 
So far as the question of jurisdiction is concerned, it is immaterial 
whether the dispute is about the land or its proceeds, — about real 
or Personal property, — as the question of citizenship is the same; 
the heirs of Gain as well as his personal représentative being citi- 
zens of the same state. And so it appears that those on one side 
of this controversy are not ail citizens of différent states from those 
on the other. The Gain heirs, who are numerous, and who are 
ail made parties, as well as the administrator of said estate, also 
a party, are citizens of the state of West Virginia; while Blair, 
McMillan, Ash, Pearcy, and Knight are likewise citizens of said 
state. We thus hâve on the side of the plaintiff — a citizen of the 
state of Ohio — parties who are citizens of West Virginia; while 
ail of the défendants, except the South Penn Oil Company, are citi- 
zens of that state. It will follow that the bill must be dismissed, 
unless it appeai* that the heirs of Gain and his administrator are 
not indispensable parties to the controversy involved therein, and 
that this court can dismiss the suit as to them, retain it as to the 
others, and dispose of the subject-matter thereof. 

Can this court déterminé said dispute without aflecting their in- 
terests? If the McMillan deed is void as to the board of trustées 
of Oberlin Collège, is it not, under the allégations of this bill, also 
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void as to the Gain estate? And if a trust exista, as claimed, in 
favor of one, is not the other likewise interested in it? Would a final 
decree in this cause, in their absence, settle the controversy? If 
this court takes charge of the funds involved, and places them in the 
hands of its receiver, what disposition can it make of the one-half 
thereof not claimed by the plaintiff, if those entitled to the same 
are not parties to the suit? Will it use its process to collect a fund 
and hold the same in its registry, when it bas not the power to dispose 
thereof for waut of jurisdiction over those to whom it belongs? 
Will it only enjoln the cil company from paying, and only authorize 
Its receiver to collect, the one-half of the rents and profits realized 
from said land, and relegate to another jurisdiction, for additional 
litigation, the claimants of the other half, who are also essentially 
interested in the disposition of this case? Instead of preventlng, 
will it compel a multiplicity of suits? We need not answer thèse 
questions in détail, as it will sufiice to say that they show the neces- 
sity for the présence in this court of the représentatives of the Gain 
estate, and demonstrate that without them there can be no just and 
final adjudication of this controversy, thereby indicating that they 
are indispensable parties. 

The rule as to who shall be made parties to a suit in equity, as 
stated in Story, Eq. PI. 72, is quoted approvingly by the suprême 
court of the United States in Gregory v. Stetson, 133 U. S. 579, 586, 
10 Sup. et. 422, and is as follows: 

"It is a gênerai rule in equity (subject to certain exceptions, which will 
hereafter be noticed) that ail persons materially interested, either legally or 
beneflcially, in the subject-matter of a suit, are to be made parties to it, 
either as plaintlfCs or as défendants, however numerous they may be, so that 
there may be a complète decree, which shall bind them ail. By this means 
the court is enabled to make a complète decree between the parties, to pre- 
vent further litigation by taking away the necessity of a multiplicity of suits, 
and to make it perfectly certain that no injustice is done, either to the parties 
before it, or to others who are Interested in the subject-matter, by a decree 
which might otherwise be grounded upon a partial view only of the real 
merits. When ail the parties are before the court, the whole case may be 
seen; but it may not, where ail the conflicting interests are not brought eut 
upon the pleading by the original parties thereto." 

See, also, 1 Daniell, Ch. Pi*ac. 246 et seq. 

The bill charges not only that fraud was practiced in securing the 
consent of the plaintiff to the sale of the land to McMillan, but that 
also like fraud was resorted to in obtaining the assent of the repré- 
sentative of the Gain estate, the object of such allégations being to 
secure the rendition of a decree declaring the existence of a trust as 
before referred to. The plaintiff might fail in showing fraud so far 
as its own assent is concerned, and still be able to prove that fraud 
was used in connection with the procurement of the permission of 
the représentative of said estate to make such sale, and in that event, 
because of the provision contained in the agreement under which 
the Blair trusteeship was created, that the sale therein authorized 
should be made "under the direction of the parties thereto," be enti- 
tled to relief of the character prayed for, if the proper parties were 
before the court to justify it. As the case now stands, such parties 
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are before the court; but their présence ousts the court of jurisdic- 
tion, and should the suit be dismissed as to them, as they are neces- 
sary and indispensable parties, no decree could be rendered that 
would afford full and final relief, 

The plaintiff, on the facts set forth in its bill, deemed thoee repre- 
senting the Gain estate necessary parties to this suit; but now, 
when the difflculties suggested are presented, the claim is made that 
they are merely formai parties; and the court is asked, in substance 
at least, to dismiss the bill as to them, and then proceed, under the 
authority of rule 47, equity practice, without their présence. I do 
not thînk said rule applicable to this case as it is now presented to 
me, and, besides, it is well settled that, notwithstanding said rule, 
a circuit court can make no decree in a suit in the absence of parties 
whose rights must necessarily be affected thereby, and that ail per- 
sons whose interests will be directly affected by the decree are in- 
dispensable parties. Shields v. Barrow, 17 How. 130; Coiron v. 
Millaudon, 19 How. 113; Gregory v. Stetson, supra. 

I hold that the parties to this suit as made by the plaintiff when it 
was instituted are ail, not only necessary, but indispensable, to the 
proper hearing and final disposition of the real and substantial con- 
troversy involyed in it; that such controversy is not divisible; and 
that, as it is not between citizens of différent states, the bill must be 
dismissed. I will sign a decree to that effect. 



AMERICAN NAT. BANK OF DBNVBR V. NATIONAL BENEFIT & CAS- 
UALTY 00. et al. (WISWALL, Intervener). 

(Circuit Court, D. Colorado. November 13, 1895.) 

No. 3,324. 

1. CoEPOBATiONS— Dissolution— TiTLB of Receiteh— Wisconsin Statuts. 

Tlie légal etfect of the appointment of a receiver of a corporation, in 
proceedings by ttie attomey gênerai for its dissolution, under the statute of 
Wisconsin (Sanb. & B. Ann. St. Wis. §§ 1968, 2787, 3241-3247), is to Invest 
such receiver with full title to ail the property and efCects of the corpora- 
tion, wherever they may be found, whether within or without the juris- 
diction of the court appointlng the receiver. 

2. Rbmovai. of Causes— Pabtibs—Iktbevbnbk. 

After the entry of a decree for the dissolution of a Wisconsin corpora- 
tion, under the statute of that state, and for the appointment of a re- 
ceiver, a corporation of Colorado commenced a suit In a state court against 
the Wisconsin corporation and one K., trustée, seeking to hâve certain 
funds in the hands of K., as trustée, applied to the payment of a judg- 
ment against the Wisconsin corporation. The receiver filed an intei-ven- 
ing pétition, asking to be made a défendant, and setting up his appoint- 
ment and his title to the property. He was admitted as a party, and 
several orders were made on his application, but thèse orders were after- 
wards vacated, and an application for removal to the fédéral court, made 
by the receiver, was denled by the state court. Hdd, that the receiver 
obtained a standing as a party défendant by the filing of his pétition of 
which he could not be deprived; that he and the plaintiff were the only 
real parties, the Wisconsin corporation being incapable, since its dissolu- 
tion, of being a party, and K. having no interest in the controversy; and 
that the receiver was entitled to remove the case to the fédéral court. 
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This was a suit by the American National Bank of Denver, Oolo., 
against the National Beneflt & Casualty Company and Fred. C. Kil- 
ham, trustée. The suit was commenced in a court of the state of 
Colorado. George N. Wiswall, receiver of the National Beneflt & 
Casualty Company, filed an intervening pétition and a pétition for 
removal, and applies to docket the case in the fédéral court. 

O'Donnell, Decker & Smith, for plaintifE. 

A. Newton Patton, for défendant National Beneflt & Casualty Co. 
Wells, Taylor & Taylor, for défendant Kilham, trustée. 
Riddell, Starkweather & Dixon, for Wiswall, intervener. 
Charles Hartzell, for Frank J. Doyle. 

HALLETT, District Judge. The National Beneflt & Casualty 
Company, respondent in this suit, prior to June 27th last, was a 
corporation of the state of Wisconsin. On that day a court of the 
state of Wisconsin, in a proceeding instituted by the attorney gên- 
erai of that state, decreed its dissolution, and appointed George N. 
Wiswall receiver of its property and effects. This action of the 
Wisconsin court was in pursuance to a statute of that state which 
conferred upon the court full power and authority in that behalf. 
Sanb. & B. Ann. St. Wis. §§ 1968, 2787, 3241-3247. For causes 
specified in the statute the court is empowered to "decree a dissolu- 
tion of such corporation and a distribution of its effects." "And 
thereupon the affairs of such corporation shall be wound up by and 
under the direction of a receiver, to be appointed by the court, and its 
property sold and converted into money." Under this statute the 
effect of a judgment of dissolution and the appointment of a receiver, 
with référence to the property of the corporation, is not expressly 
declared in the statute, but it is plain that ail such property is thereby 
transf erred to the receiver, wherever it may be situated. As the cor- 
poration is ended, and the receiver is required to wind up its aiïairs 
and apply its property and effects to the payment of its liabilities, 
the légal effect is to invest him with full title to ail such property 
and effects, wherever they may be found. In this view, Wiswall 
has the character of a statutory assignée of the insurance company, 
with power to take possession of and hold and dispose of the prop- 
erty of the company, wherever it may be, rather than that of an 
ordinary receiver, whose authority may be limited to the jurisdiction 
where he may be appointed. And so we are able to say that as to 
the property and effects of the insurance company in Colorado after 
the dissolution of that company, and the appointment of Wiswall 
as receiver in Wisconsin, he had the same title and power of control 
as in the state of Wisconsin. Kelfe v. Eundle, 103 U. S. 222; Bock- 
over V. Association, 77 Va. 85. 

Complainant seeks to enforce a judgment recovered against the 
insurance company in the month of June last in a court of this state, 
and to hâve certain funds in the hands of Kilham as trustée for the 
insurance company applied to the payment of its judgment. The 
bill was filed in the district court July 19, 1895, which it will be 
observed was after the dissolution of the insurance company in the 
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State of Wisconsin. Wiswall appeared in the case by pétition Sep- 
tember 16, 1895, and asked to be raade a party défendant. He set 
up in his pétition the proceedings in Wisconsin relating to the disso- 
lution of the Insurance company and his appointment as receiver, 
and also his title to the property in controversy in this suit. At 
flrst he was admitted as défendant in the suit, and several ordera 
were made relating to the progress of the cause upon his application. 
On the 19th September, 1895, Wiswall presented to the district court 
a pétition for removing the cause to the circuit court of the United 
States, in which the principal facts relating to the dissolution of the 
insurance company and his appointment as receiver, and his claim 
to the property in controversy, were again set out, but not so fully 
as in the intervening pétition. On the following day, September 
20th, ail orders before that time made at the instance of Wiswall 
were vacated and set aside, and on the 14th day of October following 
the pétition for removal was denied. This application to docket the 
cause in this court as one which may be removed under the act of 
congress of 1887 has been presented very fully in argument, and 
is now to be decided. 

The principal objection made by complainant to the pétition for 
removal is that Wiswall is not a party to the cause. It is said that 
if he be a party he is a plaintiff, and not a défendant. But this is 
clearly a mistake. Wiswall asked to be made a défendant in the 
suit, and in ail his pleading he contesta the right of complainant to 
the corporate property. As to his status as a défendant, it is true 
that the order admitting him to that position was afterwards set 
aside, but no order of that kind was necessary. By filing his pétition 
he secured a standing in the case f rom which he could not be lawf ully 
removed without his consent. Wood v. Waterworks Co., 20 Colo. 
253, 38 Pac. 239; In re lowa & Minnesota Const. Go. (Boone v. Con- 
struction Co.) 10 Fed. 401; Burdick v. Peterson, 6 Fed. 840. 

It is also urged that the pétition for removal was not liled in apt 
time, and this seems to rest on the failure of the insurance company 
to make the application, which must be imputed to Wiswall, as he 
represents the company. On that point it will be observed that the 
insurance company, having been dissolved before the bill was âled, 
was never a party to the suit. It was incapable of becoming a party, 
and the suit was unilatéral until the appearance of Wiswall. Kil- 
ham was stakeholder for the insurance company until its dissolu- 
tion, and after that event for Wiswall, as successor to the company. 
Kilham has no controversy with any one, except to flnd the proper 
and compétent party who may be able to relieve him from his charge, 
and therefore he is not a factor in the case on the question of 
removal. The substantial parties are the national bank, as com- 
plainant, which seeks to appropriate the funds of the insurance com- 
pany to the payment of its judgment, and Wiswall, as successor to the 
insurance company, who will contest complainant's right to the f und 
in behalf of the gênerai creditors of the company. We hâve there- 
fore a complainant which is, under the law relating to removals, a 
citizen and résident of the state of Colorado, and a défendant, seeking 
to remove the cause, who is a citizen and résident of the state of 
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Wisconsin. Upon ail the circumstances appearing in the record, 
the right of the défendant to remove the cause into this court seems 
to be complète, and therefore the transcript may be flled and the 
cause may be docketed as one of which the court bas jurisdiction. 



FARMERS' LOAN & TRUST CO. v. NORTHERN PAC. R. CO. 

(Circuit Court, S. D. New ïork. October 31, 1895.) 

Railroad Mohtgagb Fobeclosures — Same Trustée under Différent Mort- 
gages— Bondholdebs AS Parties. 

In a suit by a trust company wbicb is trustée nnder several neces- 
sarily conflicting mortgages upon the railroad and its varions branches, 
such trustée Is not in a position to fairly represent both sides of the 
resulting controversies; and the court will therefore permit représenta- 
tives of the bondholders under the différent mortgages to be made par- 
ties, to the end that each set of bondholders may be represented by 
some one whose single object Is to secure ail to which they are en- 
titled, unhampered by any obligation to opposlng parties. Farmers' Loan 
& Trust Co. V. Northern Pac. R. Oc, 66 Fed. 169, foUowed. Clyde v. 
Railroad Co., 55 Fed. 445, disapproved. 

This was a foreclosure suit by the Farmers' Loan & Trust Company 
against the Northern Pacific Eailroad Company. The original suit 
was commenced in the circuit court for the Eastern district of Wis- 
consin, in the Seventh judicial circuit, and auxiliary suits were 
filed in valions other districts, including the présent suit the 
Southern district of New York, where the principal oflBce of the rail- 
road company was situated. The case bas been heard upon the ap- 
plication of certain parties representing bondholders under the sec- 
ond and third mortgages to be made parties to the suit. 

Herbert B. Turner, for Farmers' Loan & Trust Co. 
Michael H. Cardozo, for second mortgage bondholders. 
Root & Clarke, for third mortgage bondholders. 

LACOMBE, Circuit Judge. The application of Johnston Lîving- 
ston and others, second mortgage bondholders, and of C. B. Van 
Nostrand and others, third mortgage bondholders, to be made parties, 
was granted in the Seventh circuit, and in the propriety of such 
action this court concurs. The trust company is trustée under 
différent mortgages of the same railroad, or of parts thereof. Thèse 
several mortgages are necessarily conflicting, and it is manifestly im- 
possible for the trustée to fairly represent both sides in the resulting 
controversies, except by assuming such a position of neutrality as 
would seriously affect the force with which such conflicting interesta 
are to be presented for the considération of the court. Under such 
circumstances it would seem appropriate to substitute new trustées 
under ail the conflicting mortgages but one. This, however, has not 
been done in the circuits where the property lies, and will not, there- 
fore, be done hère, the admission of représentatives of thèse bond- 
holders being probably suflScient to accomplish the object desired. 
The provisions in the respective mortgages referred to on the argu- 
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ment may be suflQcient to prevent the displacement of the trustée by 
a minodty agaihst tlie wishes of the majority, wliere there is no bad 
faith or collusion, and to prerent interférence with the trustee's dis- 
crétion as to the conduct of the case, when his action meets with 
the approval of a majority of the bondholders, merely because some 
small minority of them may entertain a différent opinion. But such 
provisions should not be availed of to leave the whole body of bond- 
holders undèr some one mortgage unrepresented before the court, 
except by a party who is bound in conscience to be the loyal and 
Tigorous champion of another and conflicting mortgage. A différ- 
ent view commended itself to the court in the Fourth circuit (Clyde 
V. Raiiroad Co., 55 Fed. 445), but it would seem that public policy 
should require that, where controversies are brought-into court, each 
party shall be represented by some one whose single object it is to 
secure ail to which such party is entitled, and who is unhampered by 
Personal obligations to an adversary party. The practice, quite com- 
mon in raiiroad financiering, of making the same person trustée 
under a succession of mortgages, each covering the whole or some 
part of the property, is no doubt a convenient one, and, when dis- 
aster overtakes the road, it may facilitate the effort to reorganize by 
making it easier to constrain the varions conflicting interests to make 
concessions to each other; but, from the point of view of a court 
which is called upon to adjudicate between such conflicting interests, 
such practice is unsatisfactory, and, unless corrected by substitution 
or otherwise after suit brought, may tend to induce judicial error, 
and may lead to great injustice. TÎie pétitions are granted. 



RICAUD V. WILMINGTON SAVINGS & TRUST 00. et al. 
(Circuit Court of Appeals, Fourth Circuit. November 7, 1895.) 

No. 127. 

COKPOEATIONS — TkAKSFER OP StOCK BY ExECUTOn--EsTOrrErj. 

One D., a stockholder in the W. bauk, died in 1882, leaving a will by 
which he gave ail bis property to bis wife tor Me, "to be bers absolutely," 
and at her deatb to go to his son and daughter, to be divided between 
them as his wife migbt think proper. D.'s wife qualified as executrix, 
and took possession of the estate, but did not transfer the bank stock. 
She died in 1888, leaving a will disposlng of the property, upon the as- 
sumption that she bad entire power of disposition of it, and her disposi- 
tion of it was acquiesced in by her son and daughter. One F., who was 
appointed executor of Mrs. D.'s will, qualified as such, and tbereby be- 
came executor of D. He caused the bank stock to be transferred into 
his name "as executor," and testitied that he meant thereby executor 
of Mrs. D. The bank officer who made the transfer testified that he un- 
derstood the stock was transferred to F. as executor of Mrs. D. At the 
time of the transfer, in 1888, the bank was solvent and prosperous. The 
stock was beld by F. as part of a trust fund created by Mrs. D.'s will for 
her daughter, as a means of paylng a debt from D. to the daughter, in 
such a way as to keep the money beyond the eontrol of the daughter's 
husband. The W. bank failed in 1891, and the recelver sought to hold the 
estate of D. responsible for an assessment on the stockholders. Beld that, 
as the stock could only hâve been transferred by the act of D.'s executor, 
and as F. declared, and the bank understood, when the transfer was 
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made, that it was made to hîm as exécuter of Mrs. D., and he had power 
to receive it In that capaclty, wlthout regard to the terms of the wills, tlie 
bank, and consequently the reeelver, were estopped to claim that D. and 
his estate had not ceased to hold stock at the time of the transfer, there 
belng no ground to impute bad falth to any of the parties. 

Appeal from the Circuit Court of the United States for the Eastern 
District of North Carolina. 

This was a suit by A. G. Ricaud, receiver of the First îs^atioual 
Bank of Wilmington, N. 0., against the Wilmington Savings & Trust 
Company, Fannie Œ Pollock, and R. F. Tysen, to establish a claim 
against the estate of James Dawson, deceased. The circuit court 
dismissed the bill. Complainant appeals, Afflrmed, 

This case cornes up on appeal from the circuit court of the United States 
for the Eastern district of North Carolina. 

James Dawson, a man of comfortable fortune, was a stockholder in the 
First National Bank of Wilmington, N. C. He controlled in ail 210 shares, 
of the par value of $100 each. Of thèse, 185 shares stood in his own name, 
and 25 shares stood on the books of the bank in the name of Jacob Loeb, but 
were transferred on their back to, and were owned by, James Dawson. Be- 
sides thèse shares, there were two other shares standing in the name o( 
M. S. Dawson, the wife, and two more shares standing in the name of James 
M. Dawson, the son, of James Dawson. James Dawson was a résident of 
"Wilmington, but he spent a portion of the latter part of his llfe at the Wind- 
sor Hôtel, New York. He dled some time In 1882, leaving a will dated In 
1876. By this will he gave to his wife, Missouri S. Dawson, ail his "real es- 
tate and Personal property of every kind and description during her natural 
life, to be hers absolutely, at her death to go to my children, Frances Grey 
and James, to be divided between them in any way she may think proper, 
and glvlng to each whatever her judgment may think best." He then gives 
her full power of sale over any and ail the property, and of reinvestment. 
the purchaser not to be bound to see as to the application of the purchase 
money. She could make any Improvements on the real estate that she thought 
proper^ wlthout let or hindrance from any one, nor was she to aceount for 
the income, but could use it as she preferred. Ile n.amed his wife sole ex- 
ecutrix. Upon his death, the wife, Alissourl S. Dawson, qualifled on his 
will as executrix, and took charge of ail of the property. She made no 
change in the stock as it stood on the books of the bank at the death of 
James Dawson. She departed this life some time in 1888, leaving in force 
a last will and testament, bearing date 22d December. 1887. The will is 
earefully and elaborately prepared, and has évident proof of the conviction 
on her mind that she could dispose by will, or, at the least, exercise a power of 
appointment over, ail the property she held under her husband'B will. After 
one or two unimportant bequests, she gives to her executors the sum of 
$30,000, to be held in trust to pay the income annually to her daughter, Fran- 
ces Grey, now Fannie Pollock, during her natural life, and at her death to 
pay over the principal between and among her children, with one ex- 
ception, a son by the flrst marrlage of her daughter. If her personalty was 
insufflcient to pay this legacy, she charged her realty with It. She then de- 
vises her realty to her executors, as to one part thereof, in trust for her son, 
James M. Dawson, for life, with remainder to his children in fee. In the 
event of his death wlthout Issue, then to his sister, Frances, for life, with 
remainder to her children, with the same exception of a chlld by her first 
marrlage. As to the other part of the realty, the executors are to hold the 
same In trust for her daughter, Fannie, for life, remainder to her children 
In fee, saving the same son by her flrst marrlage, with cross remainder to 
James M. Dawson for life, remainder to his children In fee If Fannie die 
wlthout Issue. In the event of both children dylng wlthout Issue, the realty 
Is divided equally between the survlving heirs of her husband and herself. 
She named as her executors her son, James, her daughter, Fannie, and Wil- 
liam Hlldreth Fleld, giving them full power of sale. Field alone quafifled 
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as exeentor. As has been seen, Mrs. Dawson treated ail tbe property whlch 
came to her under tlie wlU of lier husband as disposable under her will, and 
lu tliis she seemed to be sustalned by her son and daughter, both of wnom 
were of full âge. The exécuter, witli their knowledge, and, If not with their 
express assent, certainly wlthout objection on their part, proceeded to cre- 
ate the trust fund of $30,000, to be held in trust for Mrs. Pollock. In thls 
f und he placed some Nevassa stock, notes, apd ail thls national bank stock. 
To thls end he caused to be transferred on the books of the bank the 185 
shares, standing in the name of James Dawson into his name, as exécuter: 
the 25 shares standing In Loeb's name also into his name, as executor. 
Bach of the certificates of two shares standing in the name of James M. 
Dawson and of Missouri S. Dawson, respectively, were transferred into his 
name, as executor. Thèse were ail a part of the trust fund. He says that 
the transfer Into his name, as executor, was as executor of Missouri S. Daw- 
son. The bank officer In charge of stock transfers also knew that he was 
transferring the stock to himself as executor of Missouri S. Dawson. 

As this may be the turning point of the case, it Is best to state the évidence 
in full. On his direct examination, Field had sworn that finally he had ail 
the certificates in the bank transferred to himself, as executor. Having 
been then asked "Executor of whom?" he answered "Executor of Missouri S. 
D.-iwson"; and that as such executor ho had appropriated the securities to 
the création of the trust fund. On the cross-e.xamination he was asked: 
"Question. I understand you to say that in making the transfer on the bookg 
in the bank you acted as executor of Missouri S. Dawson. Is this correct"? 
Answer. I don't know what the transfers were. Mr. Larklns had the cus- 
tody of them, and he took them to the bank, and said, 'I wlU Bave them 
transferred to your name.' I was desirous of having the custody and con- 
trol of the Personal assets ot the estate. What was transferred on the books 
of the bank, I do not know. The certificates of stock in the bank will 
speak for themselves, but I certainly took them as executor of Missouri S. 
Dawson's estate, as I understood it." A. K. ; Walker, who kept the stock 
accounts in the bank, testlfying as to the same transaction, says (having 
been shown the certificate ip question): "Question. Please look at this paper, 
and see if you reeognize your handwriting on them. What are. thèse papersï 
Answer. They are certificates of the First National Bank of Wilmington. Q. 
Examine the indorsements on thèse certificates. Is there anything in your 
handwriting there? A. The filling up of the certificates is in my handwriting. 
Q. The asslgnment seems, to be to William Hildreth Field, executor. Of 
whom was he executor? A. I understood hlm to be executor of Mrs. Mis- 
souri S. Dawson. Q. And in that capacity the stock was assigned to him? 
A. I understood so. The old certificates bearing the name of James Dawson 
were. then ail canceled." 

On the day of November, 1891, the First National Bank of Wilming- 
ton failed and was closed. The comptroUer of the currency took charge of 
the bank and Its assets by a receiver appointed by him, and, after investi- 
gating its affalrs, made an assessment of $100 per share on each shareholder. 
The bill in this case is flled to obtain this assessment from the estate of 
James Dawson. It claims and avers that the stock standing in the name of 
James Dawson has never ceased to be a part of his estate, and that it now 
belongs to it; that the transfer made by Field to himself, as executor, was 
as executor of James Dawson, and, If it was intended to be to himself as 
executor of Missouri S. Dawson, was void, The bill also charges that Mrs. 
Fannie Pollock, the daughter of James Dawson, and by the death of her 
brother intestate^ in 1888, bis only survivlng heir at law, has attempted to dis- 
pose of the real estate left by the sald James Dawson, In order to avold the 
payment of the sald assessment; and that, Inasmuch as the personalty in the 
estate of James Dawson is not sufflclent to pay his debts, and the real estate 
Is needed for thls purpose, such attempted disposition of the realty by the 
heir at law Is In fraud of credltors, and nuU and void. 

To thls bill Fannie G. Pollock, R. F. Tysen, her aliénée of the property, 
and the Wilmington Savings & Trust Company, administrator de bonis non 
cum testamento annexe of James Dawson, substituted in lieu of Field, the 
executor who was removed, are parties défendant. 
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The issue made by the bill and answers Is, was the estate of James Dawson 
owner of thèse shares In the First National Bank of Wilmington, N. C, at 
the date of its failure? 

D. L. Eussell and George Eountree, for appellant. 

R, H. Battle, A. Prentice, and Thomas W. Strange, for appellees. 

Before SIMONTON, Circuit Judge, and HUGHES, District Judge. 

SIMONTON, Circuit Judge (after stating the facts). This ques- 
tion dépends upon the construction of the transaction in April, May, 
and June, 1888, wherehy the stock standing in the name of James 
Dawson was transferred into the name of William Hildreth Pield, 
executor. By the will of Missouri S. Dawson, he was her executor. 
By opération of law, eo instanti, upon his qualification as executor 
of Missouri S. Dawson, he became the executor of James Dawson, 
of whom she was executrix. He swears that when the transfer was 
made to him, as executor, by his direction, he meant executor of 
Missouri S. bawson, and this was also the understanding of Asa K. 
Walker, the corresponding clerk and gênerai assistant in the bank, 
who kept the stock account and made the transfer. So his purpose, 
made known by him to the proper oflQcer of the bank, was to transfer 
the certiflcates of stock from the name of James Dawson to himself, 
as executor of Missouri S. Dawson. The transfer was made. How 
was it made? As the certiflcates stood in the name of James Daw- 
son, they were transférable only by him in person or by his attorney. 
Upon his death the transfer could be made only by his personal rep- 
résentative or his attorney. No legatee under the will could make 
such transfer, or authorize such transfer. When, therefore, the 
transfer was made, as in fact it was made, it could only hâve been 
donc by Field, who was in law the executor of James Dawson. As 
such executor, he had this authority, — ^no one else had such authority, 
— and he exercised it, and, only because of such exercise, the bank 
could and did make the transfer. The bank could not say that the 
transfer was made under the authority of the executor of Missouri 
S. Dawson, for as such executor he had no such authority. The 
bank would be estopped from denying that the transfer was by the 
proper représentative of James Dawson, and in this the receiver is 
affected by the same estoppel. It must be remembered that no well- 
founded suspicion can exist that this transfer in 1888 was intended 
to defeat any créditer of the bank, or to avoid liability as a stock- 
holder. At that time, and for three years afterwards, the bank was 
in crédit, and no fear of its insolvency existed. Up to a very short 
time before its failure, gentlemen of sound judgment, members of 
the bar of high standing, purchased shares in it. So, whatever may 
hâve been the motive or purpose of this transfer, such motive or pur- 
pose could not hâve been to defeat the creditors of the bank, and 
in that alone has the complainant any interest. This being so, as 
the bank would be estopped by the transfer, its receiver is, 

It is said, however, that Missouri S. Dawson was simply a life 
tenant; that she left no estate; that her directions to her executor 
to make a trust capital of $30,000 from the personalty and realty of 
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her estate were idle words, and his exécution of her directions idle 
acts. Missouri S. Dawson did by her will attempt to dispose of this 
real and personal property. Her testator left no debts unpaid, except 
perhaps to his daughter, Fannie. She herself had none. The only 
persons who could complain of her action were her son and this 
daughter, the only distributees of her husband and testator. They 
did not complain, indeed they acquiesced, and Fannie Pollock, the 
survivor, in her answer recognizes the right of her mother so to dis- 
pose of her personalty. This family arrangement, in the absence of 
f raud, will not be disturbed. It may be that because of certain 
unhappy conditions in the family, glimpses of which appear in the 
testimony, both mother and daughter approved of thèse dispositions, 
to protect the latter from the extravagance and importunity of her 
husband. But, if this be so, it is something of which the receiver 
cannot complain, for it Was no fraud on him, or the creditors he 
represents. In any event, Field was an active, living exécuter, a 
person, in the law, capable of taking, and if the stock standing in 
the name of James Dawson was transferred to him in his name and 
character as exécuter, it is passed out of the estate of James Dawson 
into his hands as executor of Missouri S. Dawson. The transfer, 
when thus consummated, destroyed the relation of membership be- 
tween the corporation and James Dawson and his estate, with ail 
its incidents, and created an original relation with the transférée, 
the executor of Missouri B. DaWson. National Bank v. Watsontown 
Bank, 105 U. S. at page 222. On the failure of the bank, three years 
afterwards, neither James Dawson nor his estate were shareholders, 
and so not liable to the assessment. 

One other point of view suggests itself. At the failure of the 
bank the stock stood in the name of "William Hildreth Field, exec- 
utor." Of whom? It had been in the name of James Dawson up 
to 1888. Paroi évidence would be admitted to show who was the 
owner, Turnbull v. Payson, 95 U. S. 418. Now, the évidence is that 
Field intended to transfer that stock to himself, as executor of Mis- 
souri S. Dawson, and that after the transfer he held it as such ex- 
ecutor, and with it carried ont a part of the purpose of his testatrix, 
and the bank oilficer, transferring the stock, knew that he was taking 
it as the executor of Missouri S. Dawson. This testimony is not 
contradicted. The conclusion, therefore, cannot be resisted that the 
transfer was made in 1888, and thenceforward the estate of James 
Dawson ceased to hold the légal title to the stock, and its correspond- 
ing liability also ceased. Bank v. Case, 99 U. S., at page 631; 
Whitney v. Butler, 118 U. S. 655, 7 Sup. Ct. 61. 

It may be discussed from yet another standpoint. Mrs. Fannie 
Pollock, the daughter of James Dawson, and his sole surviving heir, 
during her father's lifetime married one Charles E. Greenough. He 
died, leaving her a legacy of $50,000, absolutely, with some other 
property contingent on her continuai widowhood. She gave to her 
father the check for the $50,000, and he drew and received the money, 
passing it to his own crédit in bank. She testifles that this wâs a 
loan to her father, and that he paid her interest during his life; that 
upon his death, she having iû the meanwhile married Pollock, she 
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received from her mother .?20,000, leaving |30,000 unpaid; that lier 
husband spent the |20,000, and that her mother refused to pay the 
rest, feariag that it would meet the same fate. The provision made 
in her will as to the trust fund of $30,000 was made as a payment 
of this debt The whole transaction has been challenged by the com- 
plainant, and strong suspicions of fraud are alleged. But there is 
her sworn testimony, with that of Pield, her mother's adviser, the 
existence and production of the check indorsed to and by her father, 
and evidently carried to his crédit. There never is a presumption 
of a gift by a child to its parent, especially when the parent is in no 
need. There is not a particle of évidence going to show that this 
was not a loan. Nor is the mode provided for its repayment so ab- 
surd or abnormal as to raise conclusive doubts regarding it. Rlrs. 
Pollock had received and had lost |20,000 of the $50,000. Her 
mother wanted to secure the remainder. She was out of debt. Her 
husband's estate owed nothing but this. So she, exercising the 
very large control given her in the will, secured a fund of |30,000 for 
her daughter, as a mode of refunding the money which James Daw- 
son had received from her. Carrying out the instructions of his tes- 
tatrix, Field transferred the stock to himself, as executor, and held it 
as part of the trust fund. This was ail done in 1888. There cannot 
be any reasonable suspicion that it was done in contemplation of 
the failure of the bank. Who could complain of it? The husband 
of Mrs. Pollock might hâve done so. He could hâve exercised his 
marital right, and redueed into possession this chose in action of 
his wife. The record discloses no effort by him to this end, and no 
complaint or protest. Pollock and his wife were divorced in April, 
1890. Thenceforward she was discovert and sui juris. She never 
objected to the action of the executor. This being so, Field, the 
executor of both estâtes, transferred to himself, as executor of Mis- 
souri S. Dawson, and held, as trustée, under the instruction of his 
testatrix, this stock in the national bank, thus liquidating a debt of 
James Dawson, in whose name, up to that time, the stock stood. 
Thenceforth the name of James Dawson disappeared fpom the books 
of the bank, and on its failure, in 1891, neither he nor his estate were 
shareholders. 
The decree of the circuit court dismissing the bill is afflrmed. 
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(Circuit Court of Appeals, Fourth Circuit November 7, 1895.) 

No. 129. 

Equitt Jukisdtction — Fbaud — Impeaching Award. 

Tlie N. Ins. Co. issued a policy of Insurance to one L. L. claimed a loss 
under such policy, and, the company objeetlng to the proofs of loss, pro- 
cured an appraisement, under the terms of the policy, and a report by the 
appraisers finding a certain sum to be due. The company filed a bill in 
equity, alleging tliat the proofs of loss were f raudulent, that the appraise- 
ment was proeured by fraud, and that L. was about to apply for the sale 
of seciirlties, dëpôsited by the company with the state superlntendent of 
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Insurance, In order to pay the award, and procured an Injunction restrain- 
Ing L. from enforclng the award In any way until the further order of the 
court. L. afterwards filed a cross bill alleglng that she had been pre- 
vented by the injunction from suing the company within a period of lim- 
itation flxed by the policy, and praylng for a decree against the company 
for the amount of her loss. Held, that the court had jurisdiction of the 
original bill, by reason of the absence of an adéquate remedy at law 
against the fraud alleged to exist in the appraisement, the report of the 
appraisers, though not teehnically an award, presenting the essential 
qualities of an arbitration. 

2. Equity Pbactice— Cross Bill. 

HeU, further, that the cross bill was properly filed, its object being to 
procure a complète détermination of the matters Involved in the original 
bill, and no ground of equity, as against the plaintifE in the original bill, 
being neeessary to support it. 

3, Same — Statuts of Limitations. 

Held, further, that the expiration ôf the contractual period of limitation 
before the flling of the cross bill was no bar to the relief sought by it, 
slnce the bringing of an action within such period had been prevented 
by the action of the court itself in issuing its injunction against L. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Virginia. 

Pegram & Stringfellow, for appellant. 
Meredith & Cocke, for appellees. 

Before GOPF and SIMONTON, Oircnit Jndges, and SEYMOUE, 
District Judge. 

GOFF, Circuit Judge. This was a suit in equity by the North 
British & Mercantile Insurance Company, a corporation organized 
under the laws of the kingdom of Great Britain and Ireland, and 
a citizen of sald kingdom, against Kate M. Lathrop and George A. 
Lathrop, citizens of the state of Virginia, and résidents of the 
Eastern district thereof. On the 23d day of November, 1891, said 
insurance company issued its policy of insurance, thereby insuring 
Kate M. Lathrop, trading as K. M. Lathrop & Co., against loss or 
damage by fire, as was in such policy set forth, for the space of 
one year, and to the amount of |3,500, on certain flxtures, machin- 
ery, cheroots, tobacco, etc., contained in a certain building in the 
city of Eichmond, Va. On the 23d day of December, 1891, a flre 
occurred in said building, and the assured, claiming that certain 
of the property covered by the policy had been damaged and de- 
stroyed by such fire, furnished to said company papers and sched- 
ules purporting to be proofs of the loss sustained by her, in which 
she claimed that the sum of $2,868.08 was due her from the com- 
pany under said policy. The company insisted that the proofs of 
loss were incomplète and insufflcient, and for that reason rejected 
them. Thereupon an appraisement of the property was demanded 
by the assured, as provided for in the policy, and three appraisers 
were duly selected for that purpose, who, after full investigation 
of the matters involved, returned an award, by which the amount 
found due the assured by the company under the policy was the 
sum of $2,325.77. The company still refused to pay, and filed its 
bill in equity, charging that the proofs of loss were in several ma- 
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terial points false, fraudulent, and untrue, particularly as to the 
quantity and value of the property damaged and destroyed; and 
that the appraisement was procured by false, fraudulent, corrupt, 
and undue practices on the part of the assured, especially by false 
statements as to the number of cheroots, labels, and molds de- 
stroyed by the fire and covered by the policy of insurance. The 
bill also charged that the assured had notifled the company that 
she would apply to the treasurer of the state of Virginia in order 
to secure the sale of such portion of the bonds and securities on 
deposit with him as provided by law as would suffice to pay her 
the amount of such award. The bill claims that for the reasons 
mentioned the company is entitled to hâve the award declared void, 
and that, if the assured be permitted to procure a sale of the bonds 
and securities belonging to the company, so on deposit, irréparable 
injury will be caused thereby. It is also alleged that by the terms 
of the policy the company is entitled, because of the f raud and false 
swearing of the assured, to hâve the policy declared void; and the 
prayer is that the said alleged award may be declared void; that 
the assured be restrained from applying for or in any manner pro- 
curing the sale of any bonds or seciirities belonging to the company 
for the purpose of satisfying said award, and that she be perpetu- 
ally enjoined from commencing or prosecuting any proceedings at 
law to recover the amount claimed by her, either under the award 
or the policy; and also for gênerai relief. The court granted a 
restraining order in thèse words: 

"Ordered, that the said Kate M. Lathrop, her agents and servants, be re- 
strained from In any manner enforclng or attempting to enforce the award 
mentioned in the bill of complaint, and from procuring the sale of any bonds 
or securities belonging to the complainant, deposited with the treasurer for 
the state of Virginia, or from receiving the proceeds of any such sale, until 
the further order of the court." 

The défendants below answered the bill, denying ail charges of 
fraud. Dépositions were duly taken, on the issues then existing, 
as to whèther the goods claimed to hâve been destroyed were in 
the building at the time of the are, and if the award had been ob- 
tained by fraud. Then the said Kate M. Lathrop, with the per- 
mission of the court, flled her cross bill in this suit against the in- 
surance company, in which, after reciting the allégations of the 
original bill, the substance of the answers thereto, and the restrain- 
ing order, she claimed that she was entitled to use the award as 
évidence of the amount of her loss under the policy in a suit at law ; 
that she had been prevented from so suing because the validity of 
the policy was at issue in the pending suit, and for the reason that 
she was restrained by order of the court from using the award as 
évidence; also, that if she then instituted a suit on the policy she 
would be met with the plea of the contractual limitation contained 
in the policy, which required that suit should be brought within 12 
months after the loss by fire was incurred. The cross bill asked 
that the assured be decreed the amount found due her from the in- 
surance company by the award. A demurrer to the cross bill, flled 
by the company, was overruled, and this action of the court below 
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isassiigiied as error. The cross bill was duly answered, replication 
flled thereto, additional évidence taken, and the cause finally heard, 
the court below decreeing that the insurance company should pay 
to the assured the sum of $2,325.77, with interest thereon f rom Jan- 
uary 1, 1892, and costs; and this decree constitutes the second as- 
signment of error made by the appellant. 

It is insisted that the demurrer to the cross bill should hâve been 
sustained, because the court below had no jurisdiction of either the 
original or the cross bill, and also because, if it had jurisdiction, 
the claim asserted in the latter was barred by the contractual limi- 
tation of 12 months provided for in the policy. The appellant now 
insists that the court erred in granting the relief for which it orig- 
inally asked, and that in fact the court had no jurisdiction to en- 
tertain the bill to cancel the award and déclare the policy void. 
We think that the court below had jurisdiction of both the original 
and the cross bill, and that the demurrer to the last mentioned was 
properly overruled. The parties to this controversy had, by their 
own contract, — the policy of insurance, — provided that, in case they 
differed as to certain matters connected with the same, the matter 
should be determined by a tribunal of their own, which was to as- 
certain and report the value of the property damaged and de- 
stroyed. The report of this tribunal, — ^the board of appraisers, — 
while not technically an award, présents the essential qualities of 
an arbitration, and has the force of and is subject to the conditions 
of an award. Railroad Co. v. EUiott, 56 Fed. 772; Curry v. Lackey, 
35 Mo. 389; Smith v. Railroad Co., 36 N. H. 458; Léonard v. House, 
15 Ga. 473; Underhill v. Van Cortlandt, 2 Johns. Oh. 339; Lauman 
V. Young, 31 Pa. St. 306. 

It was charged in the original bill that the award had been ob- 
tained by the false and fraudulent acts of the défendants thereto. 
It is well established that courts of equity will, by virtue of their 
gênerai grounds of jurisdiction, in cases of fraud, mistake, or acci- 
dent, entertain a bill to set aside an award, where there is no adé- 
quate remedy at law. Morse, Arb. 543 ; Story, Eq. Jur. 1451. And 
it is also well known that no extrinsic circumstance or matter of 
fact dehors the award can be pleaded or given in évidence to defeat 
it in actions at common law. In such cases a resort to equity for re- 
lief is still a proper proceeding. In some instances this manner of 
remedy has been modifled by state statutes, but such enactments 
hâve not and cannot aifect the jurisdiction of the equity courts of 
the United States. The fact that state laws provide légal remédies 
for wrongs as to which équitable relief exista does not deprive the 
fédéral courts of jurisdiction under their gênerai equity powers. 
Hay V. Railroad Co., Fed. Cas. No. 6,254; Gordon v. Hobart, Fed. 
Cas. No. 5,609; Bean v. Smith, Fed. Cas. No. 1,174. The fact that 
there is also a remedy at law is not of itself sufficient to deprive 
equity of jurisdiction, unless it is apparent that the former is as 
effectuai as the latter, Bunce v. Gallagher, Fed. Cas. No. 2,133; 
Orane v. McCoy, Fed. Cas. No. 3,354; Morgan v. Beloit, 7 Wall. 613; 
Sullivan v. Railroad Co., 94 U. S. 806. The adéquate remedy at law 
ref erred to as the test of jurisdiction in the equity courts of the 
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United States is that which existed when the judiciary act of 1789 
was enacted, subject to such change as congress bas provided for. 
Boy le T. Zacharie, 6 Pet. 658; McConihay t. Wright, 121 U. S. 200, 
7 Sup. Ot. 940. We think it unnecessary, in thls connection, to con- 
sider the question raised by the demurrer as to the allégations of 
the original bill relative to the application of the assured to the 
treasurer of the state of Virginia for the satisfaction of her claim 
against the Insurance company by the sale of the bonds of such Com- 
pany on deposit with such offlcer, as, independent thereof, we find 
that the court below had jurisdiction of the case as it was flrst pre- 
sented. We hold that the cross bill was not only properly filed, but 
that it was necessary, in order to procure a complète détermination 
of the matters involved ia the original bill, and to authorize the 
court to decree, should it so find, against the complainant therein, 
the opposite of the relief sought by it. No new question is in fact 
presented by the cross bill, and the court by it is simply asked to 
fully and finally dispose of the matters flrst raised by the original 
bill. A court of equity, having properly acquired jurisdiction of a 
cause for one purpose, will retain it, and dispose of ail the questions 
involved, in order that the controversy may be ended and a multi- 
plicity of suits prevented. 

The appellant contends that the relief asked for in the cross bill 
was of a légal, and not of an équitable, nature, and that, therefore, 
the demurrer should hâve been sustained. But the authorities do 
not support this contention, and the practice is otherwise. A cross 
bill is generally treated as a défense to the original bill, as a mère 
auxiliary suit rendered necessary in order to fully présent and hâve 
adjudicated the subject-matter already in litigation. If its object 
is to obtain complète relief concerning the matters set ont in the 
original bill, even though it be afiflrmative in character, it need not, 
as against the plaintifl in such original bill, show any ground of 
equity to support the jurisdiction of the court. A cross bill ex vi 
terminorum implies a bill brought by a défendant against the plain- 
tiff in the same suit, or against other défendants in the same suit, or 
against both, touching the matters in question in the original bill. 
Story, Eq. PI. §§ 389, 399; 3 Daniell, Ch. Prac, 1742; Mitf. Eq. PI. 81, 
S03; Beach, Eq. §§ 421, 425, 426; Washington R B. v. Bradleys, 10 
Wall. 299. 

Appellant also insista that the contractual limitation contained 
in the policy was a complète bar to the claim set up by the assured 
in the cross bill. The policy, so far as this question is concerned, 
reads as follows: 

"No suit or action on this policy for the recovery of any claim shall be sus- 
talnable in any court of law or equity until af ter fuU compliance by the in- 
sured with ail the foregoing requirements, nor unless commenced within 
twelve months next after the flre." 

The court below, on the 5th day of October, 1892, a short time 
before the period expired in which the assured could hâve instituted 
a suit on her policy, restrained her and her agents and servants f rom 
in any manner enforcing or attempting to enforce the award men- 

v.70F.no.5— 28 
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tioned In the bill of complaint until the further order of the court. 
ThiS injaiiction prevented the assured from suing on the policy, or 
from attempting to enforce the awàrd, and it had not been dissolred 
or modified when the cross bill was filed. If a court of equity, by its 
orders and decrees, has deprived a party of his légal rights at the 
suit of one ■whose litigation was unfounded and fruitless, it should 
provide a substitute for the said rights of which such party has been 
m deprived. 1 Wood, Lim. § 63; 2 Wood, Lim. § 243; East India 
Oo. V. Campion, 4 Clark & F. 645; Barker v. Millard, 16 Wend. 572. 
In such cases a court of chancery will protect the interests of the 
party so injured, and will restrain the one in whose behalf its power 
was 80 used from taking advantage of the situation created thereby ; 
and especially will it inhibit the pleading of the bar of limitations — 
statutory or contractual— if the period of the same elapsed during 
the time the party injuriously aflected thereby was prohibited by sueh 
court from asserting the claim involved. 6 Bac. Abr. 395; 2 Ch. 
Cas. 217; Insurance Co. v. Hall, 12 Mich. 211; Pulteney v. Warren, 
6 Ves. 72, in which case Lord Eldon says: 

"If there be a princlple upon which courts of justice ought to act without 
Bcruple, it is this: to relie ve parties against that injustice occasloned by 
thelr own acts or oversights, at the instance of the party against wbom the 
relief is sought." 

Under the circumstances of this case, we think that the limitation 
mentioned in the policy wa,s not a bar to the relief asked for by the 
assured in her cross bill. The court had restrained her from pro- 
ceeding to colléct her claim, and most undoubtedly would hâve ad- 
judged her in contempt of its authority had she attemptpd to do so. 
Therefore it would hâve been unfair, entirély inconsistent with the 
principles of equity, if it had permitted the party at wliose instance 
she had been so enjoined to hâve pleaded the bar of thé çoijitract in 
the same suit in which suieh restraining order had issued, it appear- 
Ing that the time relied upon to constitute the bar was the period 
as to which she had been so inhibited. That the original bill and 
the cross bill, together with the pleadings connected therewith, con- 
stitute but one suit, so intitaately are they connected, is well éstab- 
lished. Kemp v. Mackrell, 3 Atk. 811; Field v, Schieflelin, 7 Johns. 
Ch. 252; Ayres V. Carver, 17 How. 592. 

The remaining assignment of error relates to the action of the 
court below concerning the ownership of the property insured. 
The appellant claims that the assured had no title to or interest in 
thé insured property, and that, therefore, the policy issiied to her 
was by its own terms void. Whatever claims others may hâve had 
to the property covered by the policy, we think it was clearly 
shown by the testimony that the assured held the légal title to and 
derived, at least in part, her support from it. That shè had an in- 
Burable interest in the property destroyed, and that she was entitled 
to recover the amount of damage to it, not exceeding the sum in- 
sured, was held by the court below, and in this flnding he was fully 
sustained by the proofs» In the casé of Tilley v. Insurance Co., 86 
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Va. 811, 11 S. E. 120, Judge Lacy, in delivering the opinion of the 
court of appeals, said: 

"Any person who bas any interest in the property, légal or équitable, or 
who stands in such a relation tUereto that its destruction would entail pe- 
euniary loss upon him, bas an insurable Interest to the estent of bis interest 
tberein, or of tbe loss to wbicb be is subjected by the casualty." 

The suprême court of the United States, in Insurance Co. v. Chase, 
5 Wall. 509, speaking by Mr. Justice Davis, said : 

"Tbe courts of this country, as well as Bngland, are well disposed to main- 
tain poUcies where it Is clear that tbe party assured bad an interest wbicb 
would be Injured in the event that tbe péril insured against sbould bappen." 

In this connection, see the following authorities: Sansom v. Ball^ 
4 Dali. 459 j Insurance Oo. v. Baring, 20 Wall. 159; Wood, Ins. 483; 
Insurance Co. v. Drake, 2 B. Mon. 47; Berry v. Insurance Co., 132 
N. Y. 49, 30 N. E. 254; Hooper v. Roblnson, 98 U. S. 528; 1 May, Ins. 
§ 294. 

The insistence by the appellant that the claim made by the assured 
in the cross bill could not be entertained in a court of equity because 
the insurance company was thereby deprived of its constitutional 
right to a trial by jury, is, so far as this case is concerned, without 
merit, for the reason that said company voluntarily sought the juris- 
diction of the court below, and, as incidental to the case it presented, 
submitted the questions involved therewith to the décision of said 
court. The assured did the same when the cross bill was flled, and 
80 it appears that the parties in interest hâve not only of their own 
will invoked the jurisdiction of a court of equity, but that they hâve 
also waived their right to a trial by a jury in so doing. The policy 
provides that the loss shall not become payable until 60 days after 
the award has been received by the company. The award was 
made and flled on the 8th day of 8eptember, 1892. The decree as 
passed by the court below allows interest on the sum decreed therein 
to be paid by the insurance company to the assured from the Ist 
day of January, 1892. The interest should hâve been calculated 
from the 7th day of November, 1892. This mistake will be corrected, 
and the decree appealed from, as so modified, will be aiHrmed. 



UNITED STATES v. DES MOINES VAL. R. CO. et al. 

(Circuit Court, N. D. lowa, W. D. November 5, 1895.) 

No. 125. 

1. PuBLio Lands— Suit to CANCBii Patent— Act of Mahch 3, 1887. 

One F. made a homestead entry on public land in 1806, wbicb was com- 
pleted in 1871 and a patent issued to hlm in 1876. A patent for the same 
land was Issued to tbe D. R. Co. in 1869 by tbe state of lowa, under tbe 
grant to tbat state in aid of tbe Improvement of the Des Moines river by 
the act of congress of 1846, extended in 1862. In 1871, as a resuit of ne- 
gotlatlons between the state of lowa and the United States In regard to 
the limita of the grant, certain sélections by the state, including tbe land 
patented to F. and to the railroad company, were approved by tbe in- 
terlor department, and coniirmed to the State and its grantees by act 
cif congress of March 3, 1871. In 1876 one S., holding the railroad com- 
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pany's tltle, brought a suit in equity against F. to quiet his title to the 
lands, and obtained a decree. In 1885 one W., having acquired the rail- 
road company's title from S., sued F. in ejeetment and récovered tlie 
lând, F. having in botli suits asserted his tltle under his homestead entry. 
In 1891 F. brought this suit In the nâme ot the United States to cancel 
the patent to the D. R. Co. and to quiet F.'s title. Beld, that the case 
could net be regarded as one brought by the United States under the aet 
of congress of March 3, 1887, providing for tbe adjustment of railroad 
land grants, since the power given to the secretary of the interior by that 
act, to adjust grants and cause suits to be brought to cancel patents, is 
conflned to grants prevlously unadjusted, and the effect of the approval 
of the secretary and the confirmation by congress in the act of March 3, 
1871, was to adjust the grant to the State of lowa, so far as concerned 
the lands the tltle to whlcb was conflrmed by the act 

3. Same— Pbacticb. 

It seems that, the United States having, after the act of March 3, 1871, 
no interest in the lands, the suit could not be brought in its name, and 
should be dismissed. 

3. Same — Défenses. 

Held, further, that the effect of the clause in the act of March 3, 1871, 
saving the rights of parties claiming any of the lands under the home- 
stead or pre-emption laws, or as swamp lands, vs^as not to reserve any 
interest in such lands to the United States, but to the claimants, and ac- 
cordingly, if the suit could be malntalned in the name of the United 
States at ail, it was open to the défenses of lâches and the statute of 
limitations. 

4. Same— Res Judicata. 

Eeld, further, that the adjudications in the equity suit and the action of 
ejeetment brought by S. and "W. against F. were a complète bar to F.'s 
claim, which could not be avoided by any supposed new right of action 
created by the act of March 3, 1887, sinee that act did not apply to a 
case where an adjustment of the grant had been made, and in this case 
there was in fact no readjustment. 

5. Same— Lâches. 

Eeld, further, that in any event the delay of F. in bringing this suit 
amounted to lâches sufflcient to bar any claim. 

Bill to cancel a patent to land and quiet title thereto. Submitted 
on pleadings and proofs. 

Oato Sells, U. S. Dist. Atty., for the United States. 
Swan, Lawrence & Swan, for complainant. 

Wright, Hubbard & Yeoman and J. F. Duncombe, for Des Moines 
Valley B. Co. and James O. West. 
0. H. Childs, for défendant Fairchild. 

SHIEAS, District Judge. The pleadings and proofs in this case 
clearly show that the real controversy to be determined is one exist- 
ing between James 0. West and Sylvester M. Fairchild regarding 
the ownership of the N. | of the N. E. i and lot No. 3, ail of section 
26 in township 99 N., of range 37 W. of flfth P. M., situated in Dickin- 
spn county, lowa. Fairchild's claim to the land is based upon a 
pre-emption settlement made July 25, 1865, the declaratory statement 
being flled in the proper ofûce August 24, 1865, which pre-emption 
claim was relinquished September 29, 1866, for the purpose of making 
a homestead entry thereon, which entry was duly made October 3, 
1866, the final proof thereof being made October 26, 1871, and a pat- 
ent in due form was issued to Fairchild under date of September 26, 
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1876. The daim of the défendant West is based upon thé act of 
congress of 1846, granting to the state of lowa certain lands for the 
improvement of the navigation of the Des Moines river; the act of 
July 12, 1862, extending the limita of the grant to the northern 
boundary of the state; a patent from the state of lowa to the Des 
Moines Valley Eailroad Company, which had become the beneficiary 
of the grant to the state, the patent being dated February 23, 1869, 
and covering sélections made by the agent of the state in 1863, and 
conflrmed by the interior department in 1866, it being stipulated in 
writing that the railroad title is vested in James O. West through 
conveyances made by several succeeding holders of the title. 

It is urged in argument that this case must be regarded as one 
brought by the United States under the provisions of the act of con- 
gress adopted in 1887, and providing for the adjustment of railroad 
land grants. The proceeding is not of this character. While it is 
true there are to be found gênerai averments in the bill which would 
be appropriate to a case of that nature, yet the bill as an entirety 
clearly shows that the sole purpose is to quiet the title to the spécifie 
realty, which is claimed by Fairchild on the one hand, and by West 
on the other. It is a case wherein Fairchild, using the name of the 
United States as his grantor, is seeking to hâve determined the 
ownership to a pièce of land which was patented to him as a home- 
stead. 

By the ârst section of the act of congress of March 3, 1887 (24 Stat. 
556), it is provided "that the secretary of the interior be, and is hereby 
authorized and directed to immediately adjust, in accordance with 
the décisions of the suprême court, each of the railroad land grants, 
made by congress to aid in the construction of railroads and hereto- 
fore unadjusted." The second section provides that, when it appears 
by such adjustment to be thus made by the secretary of the interior 
that any lands hâve been erroneously certified or patented by the 
United States, then a demand for the reconveyance thereof shall be 
made by the secretary of the interior, and, if such reconveyance is 
not made within 90 days, then the attorney gênerai shall bring suit 
to cancel the patent or certiflc^te and to restore the title to the 
United States. Under the provisions of this act it is clear that, be- 
fore the attorney gênerai can rightfully bring a proceeding to cancel 
a patent or certiâcate, action must first be taken by the secretary of 
the interior. The secretary must adjust the grant, applying in such 
adjustment the principles laid down in the décisions of the suprême 
court, and, having thus determined that lands hâve been wrongf ully 
conveyed to the company, thèn a demand must be made by the secre- 
tary for a reconveyance of the land, and a suit cannot be properly 
brought until after 90 days hâve passed from the date of the demand. 

Furthermore, the statute expressly limits the power of the secre- 
tary to adjust to those cases wherein a previous adjustinent has not 
been had. In the bill filed in this case in the name of the United 
States, the acts of congi*ess and of the législature of the state of 
Towa affecting the lands in dispute are set forth, and it is thus made 
to appear on the face of thé bill that much contrariety of opinion 
had eXlsted between the United States ofllcials as tO the true extent 
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of fixe grant known as tlie "Des Moines Ei ver Grant"; that final! j,. 
in 1862, congress passed an act extending the grant to the northern 
boundary of the state; that negotiations were had between the state 
of lowa and the interior department which resulted in certain sélec- 
tions being made by the state of lowa, as the lands to which it wa» 
entitled under the extended grant, and thèse sélections were ap- 
proved by the interior department; and by an act of congress ap- 
proved March 3, 1871, the title of the lands thus selected was con- 
ârmed in the state of lowa and its grantees, The title to thèse lands 
thus selected, approved by the interior department and conflrmed 
by an act of congress, cannot bè held to be unadjusted, within the 
meaning of the act of March 3, 1887. If it be true that the grant 
originally made to the state of lowa to aid in improving the naviga- 
tion of the Des Moines river, the limits of which were extended by the 
act of 1862, is a grant within the provisions of the act of 1887, and 
if it be true that the secretary of the interior has the right to under- 
take the adjustment of the grant as a whole, yet it is equally true 
that he cannot in such adjustment deprive the state of lowa and 
its grantees of the title to the lands cojered by the sélections recited 
in the act of 1871, and the title to which was expressly conflrmed 
by the acts in the state and its grantees. In any adjustment made 
by the secretary of the interior, he is bound to assume that thèse 
lands are covered by the grant, and of them the state and its grantees 
cannot be deprived by any adjustment proceedings undertaken under 
the act of 1887. The lands in dispute in this case form part of the 
sélections conflrmed by the act of 1871, and thus the bill shows on 
its face that they are not lands embraced within an unadjusted. 
grant, but on the contrary they are lands which hâve been selected 
under the grant, and such sélection has been conflrmed by act of 
congress, and therefore the title thereto cannot be affected by any 
method of adjustment undertaken by the secretary of the interior. 
Furthermore, it is not averred in the bill that the secretary of the 
interior has ever undertaken to adjust the land grant in question, 
or that by means of any adjustment it has been shown that the 
lands in question were erroneously certifled to the state of lowa; and 
it thus appears that the claim made in argument that this bill is 
based upon the provisions of the act of March 3, 1887, is whôlly 
unfounded, and the case must be treated as one wherein the real con- 
troversy is between Fairchild and West, and it would therefore seem 
to come within the rule announced in Ù. S. v. San Jacinto Tin Co., 
125 U. S. 273, 8 Sup. Ct. 850, that a suit in the name of the United 
States to annul a patent can only be brought when the government 
has an interest in the lands, or when fraud has been practiced, 
operating to the préjudice of the government, or when a duty to an 
individual or the public is incumbent upon the government, and that 
unless such cause exists for the action of the government the suit 
should be dismissed. But if the case can, in any fair sensé, be said 
to be one maintainable in the name of the United States, it is of that 
class wherein the same défenses are open to the défendant, in the 
matter of lâches, the statute of limitations, and the like, as would be 
the case if the suit was brought in the name of Fairchild. U. S. v. 
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Beebe, 127 U, S. 338, 8 Sup. Ct 1083; U. S. T. Des Moines Nav. & Ry. 
Oc, 142 U. S. 510, 12 Sup. Gt. 308; Curtner v. U. S., 149 U. S. 662, 13 
Sup. Ct. 985, 1041. 

On behalf of the complainants it is argued that tliis suit can be 
maintained in the name of tlie United States because in the act of 
1871, conflrming the title to the sélections made on behalf of the 
state of lowa, is found the proviso "that nothing in this act shall be 
so construed as to aflect adversely any existing légal rights or the 
rights of any party claiming title or the right to acquire title to any 
part of said lands under the provisions of the so called homestead 
or pre-emption laws of the United States or claiming any part thereof 
as swamp lands." This proTiso does not reserve any interest in the 
lands in the United States. The act conârmed the sélections made, 
and in that sensé conveyed ail the right and title of the United States 
to the state of lowa and its grantees, subject, however, to the rights 
of parties claiming under the homestead and préemption laws or 
under the swamp-land act. The réservation, however, is to the 
parties claiming under thèse acts, and not to the United States. If 
Pairchild had a légal or valid claim under the homestead acts to 
thèse lands, the claim would not be affected by the act of 1871, but 
any interest or title held by the United States would pass by the act 
to the state. The proviso in the act would not authorize the secre- 
tary of the interior, under the pretense of readjusting the land grant, 
to claim for the United States ail lands covered by the act of con- 
gress of 1871, to which parties might assert claims under thé home- 
stead, préemption, or swamp-land acts. No other construction can 
be fairly put upon the act of 1871 than that it confirmed the title to 
the lands included in the sélections therein named in the state of 
lowa and its grantees, subject, however, to the rights' of parties 
claiming under the homestead or pre-emption laws or under the 
swamp-land act. After the passage of this âct it was not open to 
the interior department, under the act of 1887 or any other act, to 
question the title of the state or its grantees to the lands included 
in the act of 1871, or to attempt to reclaim them for the United States. 
It was, however, open to Fairchild or any other party to assert a 
claim arising under the homestead, préemption, or swamp-land 
acts, and therefore that is the teal question involved in this contro- 
versy. If Fairchild, when the act of 1871 was passed, had a valid 
claim or title under the homestead act to the land in dispute, he was 
at full liberty to assert it, but it was a right which he could lose by 
failure to assert it in time, or of which he could be barred by an 
adverse adjudication. 

In the answers flled in this case it is pleaded that in 1876 a suit in 
equity was brought by James and Joseph Stuart in the district court 
of Dickinson county, lowa, in which county the lands in dispute 
are situated, against Pairchild and his wife, for the purpose of set- 
tling and quieting the title to thèse lands, the title based upon the 
grant to the state of lowa, and known as the "Eailroad Title," being 
then vested in said James and Joseph Stuart, and that a decree 
quieting the title in complainants was granted by the court. The 
évidence shows that this suit was brought for the purpose named; 
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ihat tlie 4efejiclants appeared and filed a cross Mil setting up tlieir 
title based upon tlie bomestead entry and the final certiflcate issued 
thereon; that a fuU hearing was had, and a decree was entered 
quieting tlie title in the complainants, and forever enjoining the 
défendants Fairchild and wife from asserting any right to said lands. 
This decree was entered JSTovember 18, 1876, and it bas never been 
reversed or annuUed. The évidence shows that the court rendering 
this decree was a court of compétent jurisdiction; that it had juris- 
diction over the lands and over the parties to the suit; and no reason 
is shown why it is not in full force. It further appears that in 
March, 1885, the défendant West, who had purchased the premises 
from the Stuarts after the rendition of the decree of November 18, 
1876, brought an action in ejectment in the district court of Dickin- 
son county, lowa, against Fairchild and bis wife, to oust them from 
the possession of the lands, in wbich action, after a trial by jury, a 
judgment was rendered under date of October 2, 1885, in favor of 
West, the plaintifl therein, adjudging bim to be the owner and en- 
titled to the possession of the lands in dispute. To escape the bind- 
ing force of thèse adjudications, it is argued that a new right of 
action bas been created by the passage of the act of 1887; that this 
act is the foundation of the présent proceeding, aiid therefore the 
prier adjudications upon the question of title do not bar a suit based 
upon a right coming into existence since thèse adjudications were 
had. The abstract proposition contended for may be correct, but 
it is not applicable to the facts of this case. The claim of Fairchild 
to the land is based upon bis bomestead entry made in 1866, of wbich 
final proof was made October 26, 1871, and for which a patent was 
issued to bim September 26, 1876. It is clear that the United 
States parted with ail the title to the land beld by it wben the act of 
1871 was passed. The adjusting act of 1887 was not intended to 
apply to a case wbere an adjustment had previously been had be- 
tween the state and the interior department, and wbich adjustment 
had been confirmed by an act of congress, and therefore it cannot be 
successfully maintained that the présent bill is based upon a read- 
justment had under the provisions of the act of 1887. On the con- 
trary, the pleadings and proof s show that the only purpose of the 
bill is to protect the bomestead entry of Fairchild and the title 
based thereon, wbich right was reserved to Fairchild by the proviso 
attached to the act of 1871. The act of 1887 did not affect that 
title, nor croate any new right of action in Fairchild or in the United 
States toucbing the same, and it follows that nothing in the pro- 
visions of that act in any way lessens or defeats the binding force 
of the adjudication against Fairchild in the cases already named. 
In the equity suit brought in 1876 it was open to the défendants 
therein, Fairchild and wife, to set up fully ail the rights conferred 
on them by their bomestead entry by the issuance of a patent for the 
lands, and ail the rights reserved to them by the proviso in the act 
of 1871. The fact that the officiais of the land department, after the 
issuance and deliyery of the patent, coming to the conclusion that it 
had been wrongly issued, obtained it from Fairchild and mutilated 
it, did not destroy or weaken the title or right existing in Fairchild. 
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U. s. V. Schurz, 102 U. R 378; Bicknell v, Comstock, 113 U. S. 149, 
5 Sup. et. 399. In the latter case it appeared that the commissioner 
of the gênerai land office, after a patent had been issued and sent to 
the local land office at Ft. Dodge, lowa, for delivery to the patentée, 
Bicknell, ordered it to be returned, and thereupon tore off the seals 
and erased the président'» name therefrom. It was held by the 
suprême court that this action of the commissioner wâs wholly 
nugatory, and that the patent remained in full force, the same as 
though no effort had been made to destroy or nullify it. It was 
therefore open to Fairchild and wife to plead the homestead title as a 
défense to the suit in equity ànd to the action in ejectment brought in 
the district court of Dickinson county. The records of thèse cases, 
which are in évidence, show that in the equity case the défendants 
pleaded their title based upon the homestead entry, and in the action 
in ejectment they filed an équitable answer and cross bill setting 
up the homestead entry, their title based thereon, and the issuance 
of a patent in confirmation thereof. In both cases the court held 
against them, and adjudged this title to be invalid as agaihst that 
held by the Stuarts and their grantee, West Thèse adjudications 
are binding upon Fairchild, and upon any party who seeks to assert 
the validity of the hotnestead title as against the title held by the 
défendant West, and are a complète bar to the relief sought in this 
proceeding. 

If, however, thèse adjudications had not been had, the facts dis- 
closed in the évidence show that the relief sought is barred by the 
lapse of time. The homestead title claimed by Fairchild was com- 
pleted by the furnishing of the final proof in October, 1871. At 
that time Fairchild, either in his own name or in that of the United 
States, could hâve brought an action in equity, similar to the 
présent proceedings, to settle the title to thèse lands. The bill in 
this case was filed November 19, 1891, more than 20 years after the 
homestead entry had been perfected. The patent was issued Sep- 
tember 26, 1876, more than 15 years before this suit was brought. 
This lapse of time not only f ully supports the plea of the statute of 
limitation of the state of lowa, which bars actions for recovery of 
realty in 10 years, but also supports the défense of lâches. In the 
case of U. S. v. Des Moines Nav. & Ry. Co., 142 U. S. 510, 12 Sup. Ct. 
.308, which deals with the same grant as is involved in this case, it 
was held that the défense of lâches, as well as a plea based upon the 
statute, was available against the United States when it appeared 
that the suit, though brought in the name of the United States, was 
in fact intended to benefit individual claimants of the land. Under 
the rule announced in that case and the others cited therein, it must 
be held that the lapse of time has been so great since the right to 
proceed in equity has been in existence that the proceeding is barred 
both by the statute and by the équitable rule that parties must be 
diligent in order to secure action in their behalf by a court of equity. 

The case présents another illustration of the evils resulting to 
innocent people from the conflicting views entertained of the true 
.scope of the grant in aid of the improvement of the Des Moines 
river, but the court is powerless to remedy the wrong done to the 
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defendanf Faîrchild withont înflictin^ sm equal Injury upon the 
defeadant West One or the other must suffer a loss, and the court 
Is not justifledj in the effort to protect the former, in casting the bur- 
den upon the latter; it not appearing that he is in any manner 
accbnntable for the position which Pairchild occupies in relation 
to the land, and it aflfirmatively appearing that West's title to the 
land has been twice adjudicated by a court of compétent jurisdic- 
tion to be superior to that ôf Fàirchild. For thèse reasons the biU 
must be, and is herebj, dismissed. 



SOUTHERN RY. CO. T. BOUKNIGHT. 
(Circuit Court of Appeals, Fourth Circuit. November 7, 1895.) 

No. 121. 
, BAiiiBOADS— Priobitt op Liens— Mortqages and Jubgmentb— South Caro- 

LINA StATUTE. 

A etatute of South Carollna (Gen. St 1882, S 1528), enacted In 1882, pro- 
vides that whenever a cause of action shall arlse agalnst a railroad Com- 
pany for Personal InJury, and be prosecuted to judgment, such judgment 
Bhall relate back to the date when the cause of action arose, and be a 
lien as of that date, of equal force with the lien of employés for wages, 
and superior to the lîen of any mortgage securlng bonds, provided the 
action Is brought wlthln a year from the occurrence of the injury. The 
O. & S. R. Co., a corporation of South Carollna and North Carollna, and the 
C. & A. R, Co., a corporation of South Carollna and Georgla, were Con- 
solidated In 1869 Into the C. R. Co., under acts of the législatures of North 
and South Carollna and Georgla, and operated a Une of railroad extendlng 
from a point in North Carollna, across South Carollna, Into Georgla. In 
1883 the C. R. Co. made a mortgage on its whole road to secure an Issue of 
bonds. In 1886 the C. R. Co. leased its Une to the R. & D. Co., whlch op- 
erated it until 1892, when the R. & D. Co. passed into the hands of a re- 
celver. In 1893 a suit for foreclosure of the mortgage on the Une of the 
C. R. Co. was brought, and the road subsequently sold, as a unit, under 
a decree whlch provided that the purchaser should pay such clalms 
agalnst the road as should be adjudged to be superior In lien to the mort- 
gage. The road was purchased by the S. Ry. Co. One B. filed a claim 
agalnst the purchaser, alleging that in 1891 he was injured by the négli- 
gence of the R. & D. Co. in operatlng the C. road, at Augusta, Ga.; that 
he sued the C. R. Co., wlthln a year, in South Carollna, and recovered a 
Judgment, whlch was afflrmed by the suprême court of South Carollna; 
and claimed priorlty to the C. R. Co. mortgage. Hdd, that the statute, 
havlng been in force when the mortgage on the C. R. Co. was given, en- 
tered into the contract, and was blndlng on the mortgagee and purchaser. 
Bame. 

Eeld, further, that the provision that the lien of such a judgment should 
relate back to the date of the Injury was Intended only to flx priori tles 
between conflicting liens, and did not operate on the préférence over mort- 
gages speclflcaUy created as to such judgments by the same statute. 
Samb— Revival of Pbior Liens. 

Beld, further, that the fact that part of the proceeds of the mortgage 
bonds had been used to pay o£f bonds secured by mortgages on the C. & 
S. and C. & A. R. Cos., made before the statute of 1882, dld not entltle 
the purchaser of the C. R. Co. to escape the préférence of B.'s Judgment 
over the mortgage of 1883, under foreclosure of whlch it bought the road. 
Bamb — Evidence— JuDGMBNT Roli,. 

Held, further, that the Judgment roU in B.'s action was admissible in évi- 
dence, before the master to whom B.'s claim was referred, as proof of 
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when his action was brought, what for, and the amount of damages, and 
was at least prima facle évidence of thèse facts, as agalnst tlie mort- 
gagee and the purchaser of the C. R. Co., though the mortgagee was not, 
as it couM not hâve been, a party to B.'s action. 

5. SaMB— LiABILITT 01" LbSSOR COMPANT. 

Held, fui-ther, that, even if the court could go behind the décision of the 
South Carolina courts as to B.'s right to recover for his injuries against 
the C. R. Co. Instead of the R. & D. Co., the décision that he could so re- 
cover vi^as right, slnce It appeared that the R. & D. Co. was operating the 
road wholly in the Interest of the C. Co., and occupied the position to- 
wards it of an operating agent. 

6. Corporations — Coksolidation — Effect. 

Hdd, further, that, as the judgment was rendered In South Carolina 
against the Consolidated corporation, as a whole, upon a cause of action 
which, though arislng in Georgia, was cognizable in the South Carolina 
courts, such corporation not belng regarded, wlth respect to its acts and 
liabilities in operating its road, as a separate corporation of each of the 
States under the laws of which it was organized, but as one corporation, 
nelther the mortgagee nor the purchaser could complain in the circuit 
court on the ground of error in such adjudication of liability. 

Appeal from the Circuit Court of the United States for the District 
of South Carolina. 

The Charlotte & South Carolina Eailroad Company was incorporated by the 
States of North Carolina and South Carolina, and the Columbia & Augusta 
Railroad Company by the States of South Carolina and Georgia. Thèse 
companies were Consolidated under the name of the Charlotte, Columbia & 
Augusta Railroad Company, in accordance with an act of the gênerai assem- 
bly of South Carolina approved March 19, 1869, which provided: "That the 
Charlotte and South Carolina Railroad Company and the Columbia and Au- 
gusta Railroad Company shall, upon the consent of the stockholders of each 
Company, be Consolidated, and form one and the same body corporate, under 
the name of the Charlotte, Columbia and Augusta Railroad Company, pos- 
sessing ail the rights, powers, privilèges, immunities and franchises con- 
ferred upon sald companies by the several acts heretofore passed and now of 
force, Incorporatlng said companies, and amending the charters thereof," and 
that "the affairs of the said Consolidated company shall be managed and 
directed by a gênerai board, to conslst of eighteen directors, to be elected by 
the stockholders from among their number: provided, that four of the di- 
rectors shall be elected from amongst the stockholders residlng in the state 
of North Carolina, and four amongst the stockholders residlng In the state 
of Georgia." Laws S. C. 1868-69, p. 232. And an act of the législature of 
Georgia, approved February 20, 1869 (Laws 1869, p. 154), and of the légis- 
lature of North Carolina, approved April 12, 1869 (Pub. Laws N. C. 1868-69, p. 
598), to the same effect 

The Consolidated company owned a road extending from Charlotte, N. C, 
to Augusta, Ga., which passed across the state of South Carolina, in which by 
far the largest part of the track was situated. On July 1, 1883, thls company 
executed to the Central Trust Company of New York a mortgage upon the 
whole road, together with equipment, appurtenances, and franchises, to se- 
cure its coupon bonds, which were issued and negotiated to the amount of 
.$500,000. The mortgage recited that Its exécution was authorized at a meet- 
ing of the board of directors of the company, held at the city of Columbia, 
S. C, .Tune 1, 1883, and ratified by the stockholders of that company at a 
meeting held in said city on July 26th of that year. In 1886 the company 
leased ail its franchises and property, including the whole Une of i-ailroad 
from Augusta to Charlotte, to the Richmond & Danville Railroad Company; 
and thenceforward ail the rolling stock of the road was owned, and ail its 
opérations were controlled and managed, by the latter company, whose 
agents, without interférence on the part of the lessor, were in charge of ail 
of the business of the road. The Richmond & Danville Railroad Company 
and ail its property and leased Unes went Into the hands of a reeeiver in 
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June, 1892. The Interest falling due July 1, 1893, on the bonds seeured by the 
Consolidated company's mortgage, was net pald; whereupon the trustée in 
the mortgage, the Central Trust Company, fiied Its bill to foreclose July 31, 

1893, and recelvers were appolnted under order dated July 28, 1893. April 7, 

1894, a final decree of foreclosure was entered, ordering the sale of the road. 
This decree provided: "The purchaser or purchasers at said sale shall, as 
part of the considération for such sale, take the property purchased upon 
the express condition that he or they, or his or their assigne, approved by 
the court, will pay ofC and sàtisfy any and ail outstanding and unpaid re- 
celvers' obligations having priority over the lien of the mortgage hereby 
foreclosed, and ail other claims filed. in this cause, but only when the court 
shall allow such claims, and adjudge the same to be prior in lien to the mort- 
gage foreclosed in this suit, and in aecordance with the order or orders of the 
court allowing such claims and adjudging . with respect thereto; and the 
purchaser or purchasers or their approved ' assigns shall be entitled to ap- 
peal from âny and ail orders or decrees of the court In respect to such claims 
or any of them, and shall have ail the rights in respect to such appeals whieli 
the complainant. Central Trust Company of New York, would have in case 
such appeals had been taken by it. The purchaser or purchasers at said 
sale shall also, as part of the considération, In addition to the payment of 
the sum or sums bid, take the property purchased upon the express condi- 
tion that he or they, or his or their assigns, approved by the court, will pay 
off and satisfy ail debts or obligations incurted or to be incurred by the recelv- 
ers having possession of such property, which have not been or shall not be 
pald by said receivers or out of the proceeds of the sale or sales herein ordered 
or otherwlse, and which shaU be adjudged by the court to be debts or obliga- 
tions properly chargeable against the property purchased, and to be prior or 
superlor to the lien of the mortgage foreclosed in this suit. The court reserves 
the right to retake and resell said property in case of the failure or neglect 
of the purchaser or purchasers, or his or their assigns, approved by the 
court as aforesald, to comply with any order of the court in respect to 
payment of prior lien claims above mentloned within twenty days after 
service of a copy of such order upon said purchaser or purchasers, or 
his or their assigns." And also that the fund arising from the sale should 
be applied, among other things, "to the payment of ail outstanding and 
unpaid debts and obligations of the receivers incurred slnce their ap- 
pcintment in and about the actual opération of the railroad, and ail such 
claims as are decreed by the court to be prior in lien or equlty to the 
lien of the mortgage foreclosed in this suit." 

The road and franchises were thereupon sold, July 10, 1894, to the 
Southern Eailway Company, and the sale confirmed, and conveyance ex- 
ecuted. The order of confirmation contained this clause: "And the court 
further reserves full power from time to time to enter orders binding upon 
the said Southern Eailway Company, as such purchaser, under its decree, 
requiring It to pay into the registry of this court ail such sums as have 
been or may be ordered by this court, for the payment of any and ail 
recelver's debt or claims adjudged or to be adjudged by It as prior in lien 
or equlty to the mortgage foreclosed In this cause, Or entitled to préférence 
In payment out of the proceeds of sale prior to such mortgage bonds." 
On the same July lOth, Joseph Bouknight flled a pétition of intervention in 
the cause, alleging that on November 24, 1891, he was injured by the nég- 
ligence of the employés of the Danville Company, then operating the 
Charlotte road as lessee; that he sued the Charlotte Company therefor with- 
in 12 months thereafter In the circuit court of common pleas of Edgefield 
county, S. C, and recovered judgment in March, 1893, for $10,000, which 
judgment was afllrmed by the suprême court of the state (19 S. E. 915); 
that this judgment was superlor to the lien of the mortgage of July 1, 1883, 
and was entitled to priority of payment out of the proceeds of sale or by 
the purchasers at such sale; and praying for relief accordlngly. 

The pétition was referred to a spécial master, before whom the judg- 
ment roll was exhibited, from which It appeared that petitioner claimed that 
on November 24, 1891, he purchased from the. Danville Company, at Trenton, 
S. C, a station on the Charlotte Company's road, a ticket from Trenton 
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to Augusta and retam, and on this ticket proeeeded to Augusta, Ga., and 
tliat on bis i-etm-n, before tbe train bad gone out of tbe Augusta station, he 
was injured In bis person by tbe négligence of tbe ageuts of tbe Banville 
Company; tbat be brought bis action against tbe Charlotte Company wltbin 
12 months tbereafter, and subsequently, on issues joined, obtained a verdict 
and judgment, wbich judgment was afflrmed by tbe suprême court of 
South Carolina. The master reported in favor of tbe priority of tbe judg- 
ment over the mortgage, and tbe Southern Railway Company flled excep- 
tions, wbich were overruled, and a final decree entered January 9, 1895, 
awarding priority and ordering payment by the Southern Railway Com- 
pany, as purchaser, of tbe intervener's judgment, with interest and costs, 
from wbich decree this appeal was prosecuted. The opinion of the circuit 
court (Slmonton, J.) Is reported In 65 Fed. 257. 

Henry B. Tompkins (Henry Crawford, on the brief), for appellant 
John C. Sheppard and E. F. Verdery, for appellee. 

Before FULLER. Circuit Justice, GOFF, Circuit Judge, and 
HUGHES, District Judge. 

FULLER, Circuit Justice (after stating the facts). The main 
track of the Charlotte, Columbia & Augusta Railroad Company, ex- 
tending from the city of Augusta, in the state of Georgia, to the 
city of Charlotte, in the state of North. Carolina, its other tracks, its 
bridges, dépôts, workshops, and other buildings, its roUing stock, 
equipment, and right of way, and its corporate rights and franchises, 
were sold to the Southern Railway Company as a unit, under a 
decree which proyided that the purchaser at said sale should, as part 
of the considération for the sale, pay ofif and satisfy ail claims held 
and adjudged by the court to be prior in lien to the mortgage fore- 
closed in the suit; and the order of confirmation reserved full power 
from time to time to enter orders binding the Southern Railway Com- 
pany as purchaser under the decree, requiring it to pay into the 
registry of the court such sums as might be necessary for the pay- 
ment of such claims. 

Section 1528 of the General Statutes of South Carolina of 1882 
(being section 117 of an act approved February 9, 1882) is as follows : 

"Whenever a cause of action sball arise against any railroad corporation, 
for Personal injury, or injury to property, sustained by any person or per- 
sons, and such cause of action shall be prosecuted to judgment by person 
or persons injured, or his or their légal représentatives, such judgment shall 
relate back to the date when the cause of action arose, and sball be a lien 
as of that date, of equal force and efCect with the lien of employées for 
wages, upon the ineome, property and franchises of said corporation, en- 
forcible In any court of compétent jurlsdiction, by attachment or levy and 
sale under exécution, and shall take precedence and priority of payment of 
any mortgage, deed of trust, or other security given to secure the payment» 
of bonds made by said railroad company: provided, any action brought un- 
der this section shall be eommenced within twelve months from the time 
that said injury shall hâve been sustained." 

Section 1416 declared the provisions of the gênerai law regarding 
railroad corporations to be amendments of the charters of ail rail- 
road corporations created in the state. The date of the mortgage 
was July 1, 1883. Bouknight was injured November 24, 1891, and 
eommenced Ms action in the circuit court of common pleas for Edge- 
field county, S. C, September 30, 1892. 
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The circuit court was of opinion that ail contracts are made with 
référence to the law of the state in whicli the subject-matter of the 
contract is, and in which the contract is made. This certainly is 
true with regard to mortgages by a railroad corporation. The law 
enters into and becomes a part of the contract, as if it were there in 
express terme. Brine v. Insurance Co,, 96 U. S. 634; Insurance Co. 
V. Cushman, 108 U. S. SI, 2 Sup. Ct 236; Prorident Inst for Savings 
T. Jersey City, 113 U. S. 506, 5 Sup. Ot. 612; Kailroad Co. t. HamU- 
ton, 134 U. S. 301, 10 Sup. Ot. 546. In this particular case the section 
which is under considération is a part of the gênerai law regulating 
railroad corporations. The provisions of the chapter are declared to 
be amendments of the charters of ail railroad corpora,tions thereto- 
fore created in this state. Section l4l6. This section restricts the 
power of railroad corporations to exécute mortgages of the fran- 
chises and property, to the extent that they cannot create a lien 
superior to that of judgments obtained against them for personal 
injuries incurred in the exercise of their franchises. And the court, 
considering that the mortgage of July 1, 1883, was subject to the 
law of 1882, further held tiiat as that law provided that judgments 
for Personal injuries recovered in actions commenced within 12 
months from the time the injury was sustained should take preced- 
ence of any mortgage, deed of trust, or other security given to se- 
cure the payment of bonds made by railroad companies, and as this 
provision entered into the mortgage contract, and in accepting the 
mortgage the mortgagee gave his assent thereto, Bouknight was 
entitled to priority of payment. 

Thèse views are in accordance with those expressed by the suprême 
court, and regarded as obnoxious to no constitutional objection. 

In Provident Inst. for Savings v. Jersey City, 113 U. S. 506, 5 Sup. 
Ct. 612, the suprême court ruled that an act making water rents a 
charge upon land in a municipality prior to the lien of ail incum- 
brances, gave the water rents priority over mortgages on such land 
made after the passage of the act, whether the water was introduced 
on the lot mortgaged before or after the giving of the mortgage, and 
that such act did no violation to that portion of the fourteenth amend- 
ment to the constitution which déclares that no state shall deprive 
any person of property without due process of law. And Mr. Jus- 
tice Bradley, delivering the opinion of the court, said: ■ 

"What may be the effect of those statutes, In this regard, upon mort- 
gages which were created prlor to the statute of 1852, It Is unnecessary at 
présent to inqulre. The mortgages of the complalnant were not created 
prier to that statute, but long subséquent thereto. When the complalnant 
took Its mortgages, It knew what the law was. It knew that, by the law. 
If the mortgaged lots should be supplled wlth Passaic water by the clty 
authorlties, the rent of that water, as regulated and exacted by them, would 
be a first lien on the lots. It chose to take thèse mortgages subject to this 
law; and it Is idle to contend that a postponement of its lien to that of the 
water rents, whether after accrulng or not, is a deprivation of its property 
without due process of law. Its own voluntary act— Its own consent— is an 
clément in the transaction." 

, In Eailway Co. v. Frazier, 139 U. S. 288, 11 Sup. Ct. 517, a law of 
Tennessee, enacted in 1877, provided that no railroad company should 
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have power to give any mortgage or other kind of lien on its prop- 
erty wMch should be valid and binding against judgments for dam- 
ages done to persons and property in the opération of the road. A 
mortgage was given by the company in 1881, and certain judgments 
were recovered subséquent to that time; and, there having been a 
foreclosure and sale in a state court, the judgment creditors filed 
pétitions for the satisfaction of their judgments. Relief was ac- 
corded, and the decrees sustained by the suprême court of Tennessee. 
12 S. W. 537. On writ of error the judgment of that court was 
affirmed by the suprême court of the United States, which said: 

"The law in force at the tlme the mortgage Is executed, with ail the 
conditions and limitations it imposes, is the law which détermines the 
force and effect of the mortgage. That law in this case was the law of 
1877, which subordinated the mortgage to the lien of subséquent judgments 
for claims of the nature of those held by appellees." 

Conceding the gênerai doctrine, appellant, nevertheless, insists 
that priority should not have been awarded, because by the statute 
the lien of the judgment related only to the date of the injury, which 
was long subséquent to the mortgage, and because the priority oper- 
ated on property and mortgages in Georgia and North Carolina, and 
also on mortgages in South Carolina, given before the passage of the 
act; that, as the mortgagee was not a party to the action against 
the railroad company, the judgment therein was res inter alios acta, 
and did not in itself establish the existence of the conditions neces- 
sary to obtain priority; that the recovery against the Charlotte 
Company was not justified, because the Banville Company was the 
interyener's carrier at the time of the injury; that the cause of ac- 
tion accrued in Georgia, and, if the Charlotte Company was liable 
at ail, the liability was that of the Georgia corporation of that name, 
and not of the South Carolina corporation, and that the statute 
applied only to corporations of South Carolina and judgments re- 
covered on causes of action arising in that state. 

1. In order to settle priority between conflicting liens, the statute 
declared that the judgments referred to should be a lien as of the 
date when the cause of action arose; but this had no relation to the 
precedence over railroad mortgages specifically provided for in re- 
spect of such judgments, and in contemplation of the parties in enter- 
ing into the mortgage contract. That priority was stipulated for by 
the Consolidated company, whose entire property was mortgaged, 
and sold as a unit at the instance of the mortgagee; and the decree 
and the order of confirmation of the sale required the payment out of 
the fund produced by the sale, or paid into the registry by the pur- 
chaser, of ail claims which might be adjudged to be entitled to 
precedence. The Consolidated company had been clothed with the 
powers and franchises of the original companies, and was in reality, 
for the purposes of acting, contracting, suing, and being sued, but a 
single corporation, formed to carry on business in a corporate capac- 
ity in three différent states, Under thèse circumstances, it does not 
lie in the mouth of the purchaser to object because the proceeds of 
sale might be enhanced by reason of property situated in other states 
than that of the forum. 
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Nor are we impressed with the suggestion that priority awarded 
against the Consolidated mortgage was équivalent to priority over 
mortgages executed prior to 1882. It is true that the bill to fore- 
close avers that the proceeds of part of the bonds issued under the 
Consolidated mortgage were used to take up and cancel bonds to 
the amount of sOme |195,500, sècured by outstanding mortgages of 
the Columbia & Augusta and Charlotte & South Carolina Kailroad 
Companies, but we do not perceive that the purchaser occupied a 
position entitling it to assert an equity for the revivaJ of indebted- 
ness canceled by means of the Consolidated mortgage of 1883, so as 
to destroy the precedence existiag in respect of that instrument, or to 
claim a proportionate réduction by reason thereof. 

2. The judgment roll showed the date of suit brought, the cause 
of action, and when it arose, and the amount of the damages. The 
mortgagee was not, and could not hâve been, made a party to that 
action at law; nor is this intervention a proceeding against the mort- 
gagee to recover over in personam. To what estent third parties 
may go in impeaching judglnents coUaterally need not be discussed. 
There is no prêteuse hère of want of jurisdiction, or of fraud, collu- 
sion, or gross neglect in obtàining the judgment, or of any irregular- 
ity invalidating it. The only way in which the judgment was ques- 
tioned was by exceptions to the master's report, which raised objec- 
tions to its admission in évidence, to its sufflciency as proof of the 
allégations of the pétition, to the award of priority, and that the 
master errer in not reporting that Bouknight, on the face of his péti- 
tion, was guilty of contributpry négligence, and not entitled to re- 
cover. The date of the mortgage appearing, the judgment record 
was sufiacient to make out petitioner's case, if admissible in évidence; 
and we are clear that it was admissible under the statute, not simply 
as establishing the fact of its rendition, but as proof of when the 
action was brought, what for, and the amount. Being conclusive 
as to each of thèse matters as between the parties^ it was certainly 
not less than prima facie against the mortgagee in respect of them, 
and that is enough to dispose of the inquiry hère. 

In Hassall v. Wilcos, 130 U. S. 493, 9 Sup. Ct. 590, the judgment 
in controversy was rendered on a complaint, counting on a note, the 
considération of which appeared on its face to be in part for services 
which were not, and in part for labor claims which were, entitled 
to préférence under the statute of Texas involved in the case; and, 
this being so, it was held by the suprême court that the bondholders 
had the right to compel the plaintifiE to prove afflrmatively the amount 
for which he was entitled to a lien. The case is peculiar, and does 
not rule the point before us. 

3. In Bouknight v. Kailroad Co., 41 S. 0. 415, 19 S. E. 915 (being 
the case in which this judgment was affirmed), the liability of the 
Charlotte Ctompany was contested, on the ground that the company 
had previously leased its property, franchises, etc., to the Banville 
Company, which latter company, if any, it was claimed, was liable. 
But the contention was overruled by the suprême court of South 
Carolina, which remarked: 

"After the repeated décisions of this court upon this subject, we can 
tardly think that It is necessary for us to go again into the argument" 
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National Bank of Chester t. Atlanta & G. A. t. Ry. Co., 25 S. a 
216, and Harmon v, Eailroad Co., 28 S. C. 405, 5 S, E. 835, were cited, 
in which the suprême court of South Carolina held that: 

"When a raîlroad or other corporation recelves Its charter from the state, 
conf erring certain franchises, rlghts, and privilèges, It Is upon the considér- 
ation that such corporation shall perform the duties and fulfiU the obliga- 
tions which It at the tlme Incurs. The fact that the corporation chooses 
to perform those duties and fulfill Its obligations to the community through 
another, whether as lessee or otherwise, cannot release It from the obliga^ 
tlon wWch it has assumed by the acceptance of Its charter." 

And the court was of opinion that there was no ground for a dis- 
tinction between the liability of a raîlroad company which had leased 
its line to another in actions ex delicto and actions ex contractu, 
nor for the distinction, often laid down in judiciaJ décisions, betweei» 
the liability of the lessor for an injury sustained by reason of some 
omission of duty resting upon it— as, for example, from the defect- 
ive condition of its track or of a bridge existing at the time of the 
lease — and an injury arising from the mère négligence of the lessee's 
serrants in running the trains. 

In Singleton y. Eailroad Co., 70 Ga. 471, the same doctrine is an- 
nounced, although there the railroad was operated by the lessee in 
the name of the lessor. 

But if we could go behind the judgment, and were at liberty to 
disregard the settled rules in South Carolina and Georgia, still we 
should not reverse the order appealed from on this ground. The 
lease, which we assume must hâve been part of the record below, 
and which is referred to by the circuit court, disclosed that the Dan- 
ville Company was conducting the road wholly in the interest of the 
Charlotte Company, its covenants providing that the receipts, in- 
come, and revenues derived from the use and opération of the linea 
should be applied to operating expenses, cost of new rolling stock, 
improvements, payment of ail claims or charges growing out of the 
use of the property prior to the lease, Insurance, and taxes, the pay- 
ment of the necessary expenses (not exceeding $1,500) to keep up 
the corporate organization of the Charlotte Company, the payment 
of interest on certain enumerated bonds; and that "any and ail 
residue of said receipts, income, and revenues remaining after each 
and every of the above mentioned and specifled payments hâve been 
made shall be paid over to the said party of the first part [the lessor], 
and be by it applied to the payment of dividends upon its capital 
stock, as its board of directors may direct." As held by the circuit 
court, the Banville Company occupied the position of operating 
argent, and the décisions of the suprême court in Railroad Co. v. 
Brown, 17 Wall. 445, 450, and Railroad Co. v, Jones, 155 U. S. 333, 
350, 15 Sup. et. 136, are in point and are décisive. 

4. The cause of action upon which judgment was rendered arose 
in Georgia, and it is insisted that it so arose against the Charlotte 
Company, if at ail, as a corporation of Georgia, and that the statute 
did not apply to causes of action arising in, or against a corporation 
of, any other state than South Carolina. As the judgment must be 
a judgment recovered in South Carolina, so it is said the worda 
v.70F.no.5— 29 
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'*whenéver a càÙBe oî àctibû shall arîse against aiiy railroad corpora- 
tion for Personal injury" must be held to mean arising in South 
Carolina, and that mis construction îs strengthened by the référ- 
ence of the lien of the judgment to the date of the accruing of the 
cause of action; furthermore, that section 1528 is one of many sec- 
tions prescribing régulations for the prévention of accidents and 
concerning responsibilitjes therefor, ail of which constitute a purely 
local statute, and, like ail other législation of the kind, could hâve no 
application to accidents or injuries save only those oçcurring within 
the state. And it is also urged that, so far as the mortgagee is con- 
cerned, the statute was not a mare régulation of the remedy, but 
created a nçw liability, conditioned on the action being "brought 
under this section" within 12 months of the injury, and that such 
liability could not exist in respect of causes of action arising else- 
where. But the action was transitory, and brought as for a tort at 
common law, which, it would be presumed, prevailed where the in- 
jury occurred, as it did where suit was brought And that this was 
so in fact is not denied. Even if the qause of action had been a 
Georgia statutory delict, it would hâve been justiciable in South 
Carolina, since it was not inconsistent with the statutes or public 
policy thereof. Dennick v. Railroad Co., 103 U. S. 11; Eailway Co. 
V. Cox, 145 TJ. S. 593, 12 Sup. Ct 905; Railroad Co. v. Babcock, 154 
U. S. 190, 14 Sup. a. 978. And see Railroad Co. v. Wyler, 158 U. S. 
285, 15 Sup. Ct. 877. 

Ilie objection really is that recovery should hâve been denied by 
the state court, because the injury \\as not inflicted by the South 
Carolina, corporation, but by the Georgia corporation, while it was 
the South Carolina corporation only that was sued. Granting that, 
when a Consolidated corporation is created by the législation of three 
states, each state retains its control over its own charters, and the 
company exercises its powers in each state by virtue thereof, yet 
it does not follow that the Consolidated corporation may not be held 
responsible for the acts and neglects of its constituent members 
as donc by it as a whole. Petitioner was a citizen of South Carolina, 
who suffered injury through négligence when on carriage from South 
Carolina to Georgia, and back; and the courts of South Carolina 
hâve adjudged his right of recovery against the Consolidated com- 
pany. The mortgage was executed by that company, as a single 
corporation, in South Carolina, and authorized and ratifled in that 
state, under powers of consolidation derived from the législation of 
three states. The mortgage was foreclosed in South Carolina, and 
the property sold there as a unit; and neither the mortgagee, nor 
the purchaser under it, can rid itself of the adjudication of liability 
on the theory that the mortgagor was not in fact and in law a single 
corporation, but three corporations, or claim that no judgment could 
come within the statute, although recovered against the Consolidated 
company, if for a personal injury incurred in another state than that 
(o*. the forum, on the ground that it was inflicted in the exercise of 
the franchises of a separate domestic corporation of such other state. 
In short, as the judgment was rendered on a cause of action cog- 
nizable in South Carolina, and as the language of the statute is 
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gênerai, we perceive no adéquate ground for the exception contended 
for, notwithstanding the ingenuity of the argument, in the way of 
construction, in its support. 

The statute did not create a new légal liability, as in The Harris- 
burg, 119 U. S. 199, 7 Sup. Ct, 140, cited for appellant, but made 
provision for priority in respect of judgments for personal injury 
in actions brought in Tiew of the statute within 12 months; and 
that priority, which was the légal conséquence of the recovery in 
actions so brought, must be held to hâve been in contemplation of 
the parties vi^hen the mortgage was made. If the property of the 
Company had not been in the custody of the law, then this judgment 
would hâve been enforceable by attachment or by levy and sale under 
exécution; and the intervening pétition was nothing more than a 
différent mode of collection, rendered necessary by the circumstances. 

The circuit court was right, and its decree is afflrmed. 



CENTRAL TRUST CO. OF NEW YORK v. MADDEN. 
(Circuit Court of Appeals, Fourth Circuit. November 7, 1895.) 

No. 123. 

1. Appbal— Finatj Decrek— Intbbvbnino Pétition. 

One M. filed an Intervening pétition, In a railroad foreclosure suit, 
claiming priority over ttie mortgage, for a judgment recovered by her 
against the railroad Company for personal injuries, under the statute of 
South Carolina, giVlng priority to such judgments over mortgages. A 
decree was entered on such pétition, adjudlcating priority to the judg- 
ment, flnding the amount due, and decreeing that the priority must be 
secured in any order of sale of the railroad thereafter made. Held, that 
such decree substantially and completely determined the rights of the 
parties, and was appealable, though the main suit had not reached a 
final decree. 

2. Equitt Practice— Intervention— Pabties. 

The complainant In a foreclosure suit is bound to take notice of an 
Intervention in the suit and the proceedlngs thereunder, and, if such 
complainant does not asls to be heard, or take measures to procure a 
rehearing, or show objections to the decree, he cannot, on appeal there- 
from, object that he was not made a party to the Intervention. McLeod 
V. City of New Albany, 13 C. C. A. 525, 6C Fed. 378, followed. 

3. Same— Hearing. 

A court of equity may hear an Intervention, without a référence to a 
spécial master. 

Appeal from the Circuit Cîourt of the United States for the District 
of South Carolina. 

This was a pétition filed by Dora Madden In the cases of Charles H. 
Phinizy and Alfred Baker, trustées, against the Augusta & Knoxville Rail- 
road Company and the Port Royal & Western Carolina Railway Company, 
and the Central Trust Company of New York against the Port Royal & 
Western Carolina Railway Company, belng bllls for foreclosure, In which a 
receiver had been appointed. The case Is thus stated by the circuit court: 
"This is a pétition praying payment of a judgment obtained against the 
Port Royal and Western Carolina Railway Company. The petitloner, a 
passenger on the train between GreenvlUe and Laurens, was injured in her 
person, through the alleged négligence of the agents of the company, on 
29th April, 1890. She began her action against the company on 21st Jan- 
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uary.iiçsi, in the court ofcommon pleas of the state of Soutli Carolina, at 
Laurens, C.H., and obtalned a verdict for $5,000 In February, 1893. Jiidg- 
mént tvàs énterëd on this verdict and costs on 9th March, 1893. This judg- 
ment was aflarmed by the suprême court 27th June, 1894. She claims the 
verdict, Wlth interest from 28th February, 1893, and costs, nlnety-seven 
*''/ioo dollars. Judgments In South OaroUng, carry interest after entry. Gen. 
St. S. 0., § 1289. The prayer of the pétition is (1) that the receiver be 
inslructed to pay her the amount of her elaim; (2) if he be not now in funds 
to do this, that he be directed to pay the daim out of any profits v^hich 
may hereafter come Into hls hands; from the opération of the road; (3) 
that the said judgment be declared and established as a lien on the profits, 
property, and franchises of the railroad company, having priority to any 
mortgage ot deed of trust thereon, and for gênerai relief." A rule on the 
receiver to show cause was entered by the circuit court, to which he filed an 
answer, and upon hearing the circuit court entered the foUowing decree: 
"It is ordered, adjudged, and decreed that the judgment held by the peti- 
tioner, Dora Madden, is a proper claim agalnst the property and franchises 
of the Port Royal and Western Caroliha Railway Company. The said 
claim takes priority and precedence over the mortgage of the said railway 
Company exeeuted to the Central Trust Company of New York, bearing date 
2d May, 1887, and over the bonds seeured thereby. That in any order of 
sale hereafter to be made of said property and franchises, this priority and 
préférence must be provided for and securpd. That the amount of said 
claim is five thousand dollars, with interest from ninth day of March, 1893, 
and costs, niuety-seven *6/ioo dollars." 

From this decree the Central Trust Company prayed and was allowed an 
appeal to this court. The opinion of the circuit court is reported in 63 
Fed. 922. 

Henry B. Tompkins, for appellant 

Jolin 0. Sheppard (H. J. Haynesworth, on the brief), for appellee. 

Before FULLEB, Circuit Justice, GOFF, Circuit Judge, and 
HUGHES, District Judge. 

FULLEB, Circuit Justice (after stating the facts). 

The circuit court allowed priority, as stated in its decree, under 
section 1528 of the General Statutes of South Carolina. In the opin- 
ion it was said that: . 

"The Port Royal and Western Carolina Railway Company was made up 
of the consolidation of other railroads, among them the Augusta, and Knox- 
ville Railroad, extending from Augusta, Georgia, to Greenwood, South Caro- 
lina. At the time of the consolidation, bonds seeured by a mortgage of the 
whole road were issued, which relieved ail outstanding obligations thereon, 
except a mortgage on that part of it theretofore known as the Augusta and 
Knoxvllle Railroad. The date of this Consolidated mortgage was 2d May, 
1887. That of the Augusta and Knoxvllle Railroad was July Ist, 1880." 

Priority was adjudged as against the Port Boyal & Western Car- 
olina Eailway Company, and the bonds and mortgage made by it, 
as the company was chartered and the bonds and mortgage issued 
a;f ter the act of 1882. With respect to the mortgage of the Augusta 
& Knoxville Bailrôad Company, and the bonds seeured by it, as 
thèse were issued anterior to the passage of the act of 1882, priority 
was not awarded. 

Appellee contends that the appeal was prematurely taken, and 
should be dismissed, but, as the decree expressly adjudicates that 
the judgment of Dora Sladden took priority and precedence, and 
finds the amount due, and decrees that the priority and préférence 
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declared must loe provided for and secUred in any order of saJe there- 
after to be made of the property and franchises of the railroad Com- 
pany, we must regard it as substantially and completely determining 
the rights of the parties, notwithstanding the main suit had not 
ripened into a final decree, which would aSord the means of paying 
off the claim. 

It is objected by appellant that the Central Trust Company should 
hâve been a party to the intervention, but that company was com- 
plainant in one of the suits, and bound to take notice of the inter- 
vention and proceedings thereunder. McLeod v. City of New Al- 
bany, 13 C. C. A. 525, 66 Fed. 378. If the mortgagee, as observed 
by Jenkins, J., speaking for the circuit court of appeals in that case, 
had desired to take an active part in this oontest, it should hâve 
asked to be heard. This it did not do, nor did it take any means to 
procure a rehearing, or bring to the attention of the circuit court 
any matters tending to show that such a decree as was rendered was 
unjust or erroneous in any other particulars than those which could 
be reviewed on this appeal. 

We think the objection is not well taken, and, further, that the 
circuit court was justifled in hearing the intervention without a 
spécial référence to a master. Ail the other questions suggested 
hâve been determined in Railway Co. v. Bouknight, 70 Fed. 442, just 
decided. Decree afflrnied. 



MEBHAN et al. v. JONES. 

(Circuit Court, D. Minnesota, Fourth Division. November 9, 1895.) 

Indiau Lands — Treatibs — "SBTTIN& Apart" Lands for Individual. 

The treaty of October 2, 1863, between the United States and the Chip- 
pevva Indians, provided that there should be "set apart from the tract" 
thereby ceded a réservation of 640 acres, near the T. river, for the chief. 
M. Èeld, that the efïeet of such provision was to vest in M. such a title 
or Interest in the 640 acres that, upon sélection made, he could exécute a 
valid lease thereof , without the approval of the secretary of the interlor. 

This was a suit by Patrick Meehan and James Meehan against 
Ray W. Jones to quiet title to certain lands. The cause was heard 
on the pleading and proof s. 

Orville Einehart, C. D. O'Brien, and T. D. O'Brien (John C. Judge, 
of counsel), for complainants. 

James A. Kellogg (Frank F. Davis, of counsel), for défendant. 

NELSON, District Judge. I find the facts to be as follows: A 
treaty was concluded October 2, 1863, between the United States 
and certain Chippewa Indians, article 9 whereof provides "that, 
upon the urgent request of the Indians, parties to this treaty, there 
shall be set apart from the tract hereby ceded a réservation of six 
hundred and forty (640) acres, near the mouth of Thief river, for 
the chief Moose Dung." In accordance with this article of the 
treaty, Moose Dung selected certain lands, but died before the 
same were surveyed. About September 10, 1879, a formai selec- 
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tion of tl^pse : same lands wos made, which was approved by 
the secretary of the interior, and thé lands set apart by the govern- 
ment. I further find that the property in contre ver sy is a part of 
this sélection, and that a lease thereof was made and executed to 
complainants by the présent Chief Mon-si-moh, eldest son of, and 
successor to, the old Chief Moose Dung, dated November 7, 1891, 
which is described as a strip of land 10 feet wide ofl the bank of 
the Red Lake river, conveying the shore rights, for the purposes of 
lumbering, for a period of 10 years from date; that a lease was also 
executed July 20, 1894, to défendant, by the same Mon-si-moh, of 
a portion of the selected land, ineluding the strip covered by com- 
plainants' lease, for a period of 20 years from date, which lease 
was thereafter modifled and approved by the secretary of the inte- 
rior; that complainants haye used the promises for lumbering, built 
a sawmill adjacent thereto, with booms and appliances, and ex- 
pended a certain amount of money thereon. 

Défendant insista that Mon-si-moh had no such title as would 
enable him to make a valid lease, unless the same was approved 
by the government, and that complainants' lease is invalid be- 
cause not so approved. The décisive question is whether, under 
the terms of the treaty, such a title to or interest in the lands 
selected was vested in Mon-si-moh as would empower him to make 
a valid lease of the promises in question to complainants. Défend- 
ant urges strongly that article 9 of the treaty in effect excepts the 
sélection from the opération of the treaty, and leaves it unaiîected 
thoreby. I do not so interpret the language. The words are, "shall 
be set apart from the tract hereby ceded." The act of cession is 
completed, the title has passed to the government, and "upon the 
urgent request of the Indians, parties to this treaty" the govern- 
ment is asked to set apart a réservation of 640 acres for the chief. 
No restrictions or conditions subséquent are imposed; and, in or- 
der to détermine the title or interest of Mon-si-moh, it is necessary to 
inquire what construction has been placed by the government and the 
courts upon the words "set apart" and "réservation," as used in thèse 
treaties, or in cases of a like nature. Section 18 of the organic act of 
Minnesota, passed by congress March 3, 1849, provides that sections 
16 and 36 in each township "shall be and the same are hereby re- 
served" for school purposes; and in the act of congress of Febru- 
ary, 26, 1857, authorizing the state government of Minnesota, we 
flnd "tliat seventy-two sections of land shall be set apart and re- 
served for the use and support of a state university." In neither 
of thèse cases has it ever been questioned but tliat a fee-simple title 
passed; and no patents hâve ever been issued, or were necessary, 
to confer title to thèse lands. Gaines v. Nicholson, 9 How. 365. 
In Glenn v. Glenn, 41 Ala. 582, the court says, " 'To allot' is usually 
understood as meaning to set apart a portion of a particular thing 
or things to some particular person"; and in Best v. Polk, 18 Wall. 
112, where by the terms of a treaty there was no provision for a 
patent, the term "allotted" was held to pass the full title. See, 
also, Gaines V. Nicholson, 9 How. 356. To the same effect is the 
case of U. S. v. Brooks, 10 How. 442, where it was heîd that the 
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expression, "shall be laid off," gave the réservées a fee-simple title 
to the land, as fully as any patent from the government could do. 
In the supplementary articles to the Choetaw treaty of September 
28, 1830 (7 Stat. 340), wherein no provision is made for patents, the 
terms, "shall be entitled to," "there is allowed," "may loeate," 
"shall be granted," "there is given," are used synonymously with 
respect to réservations. In Newman v. Doe, 4 How. (Miss.) 561, it 
was held that the words in a treaty, "shall be entitled to a réserva- 
tion," were équivalent to a grant. In Niles v. Anderson, 5 How. 
(Miss.) 365, the court says that the words, "a réservation shall be 
granted," conveyed the fee, and that the term "réservation" was 
équivalent to an absolute grant; and this doctrine was approved in 
the case of Best v. Polk, 18 Wall. 115, where it was said, "The treaty 
granted the land, but the location had to be flxed before the grant 
could become operative." In Doe v. Wilson, 23 How. 457, the lan- 
guage of the court was, "The treaty itself converted the reserved 
sections into individual property"; and in Crews v. Burcham, 1 
Black, 357, "the équitable right to the lands, when selected, was 
perfect." See, also, Prentice v. Railroad Co., 43 Fed. 275. I am of 
opinion, upon due considération of the testimony, that it was the 
intention of both parties to the treaty that this réservation so set 
apart should be in the nature of a graait to Moose Dung, whereby 
he should acquire title to the same, burdened with no restriction 
or condition subséquent, save that of sélection. Further, that sé- 
lection and location were only necessary to give identity, and there- 
upon such a title to or interest in the selected lands was vested in 
Mon-si-moh that he could and did exécute a valid lease of the strip in 
controversy to complainants, and that the approval of the secretary 
of the interior was not necessary, and gave no additional force 
to the lease. I hold, therefore, that the lease of November 9, 1891, 
by Mon-si-moh to complainants, was and is a valid and subsisting 
démise of the land covered thereby, and that the rights and privi- 
lèges therein contained should be vested and quieted in them, as 
against the claims of défendant. A decree will be entered accord- 
ingly. 



DOE V. WATERLOO MIN. CO. 

(Circuit Court of App«als, Nintli Circuit. November 8, 1895.) 

No. 145. 

1. MlNINU ClATMS— LOCATIOS. 

One N. discovered a mineral-bearing locle, anfl posted on the spot a 
notice claiming the right to loeate 1,500 feet on the Iode and 300 feet ou 
each side thereof, naming it the "R. J. Lode," and also claiming the right 
to hâve 20 daj'S in which to complète his boundary monuments. He after- 
wards went to the premises to mark the boundaries, but was prevented 
by slekness, but within 20 days he agreed with three other pei-sons to 
give them half the daim if they would complète the location, wMch they 
did by setting up monuments at the corners and on the Unes thereof, and 
posting a location notice, deseribing the same, in which the clalm was 
called the "R. .T. Gold, Silver, and Nickel Quartz Mining Claim." Held, 
that the location made by N.'s associâtes was a completion of the daim 
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; made by N., notwlthstandlng the addition of descriptive terme to the name 
of the daim in the notice posted by them. Newbill v. Thurston, 4 Pac 
409, 65 cal. 41D, disapproved. 
8. Samb. : ■ 

Held, further» that the posting of the notice upon a single stake on the 
clalm by IV. was not a sufflcient location of the clalm and œarking of the 
boundarles thereof. 
& Same— Transfbb of Rights. 

Hdd, further, that N. had a right to transfer by paroi an Interest In his 
right to locate his olaim to his associâtes, and his doing so and permittlng 
them to complète the location was not an abandonment of such right 
4, Samk— Rbasonable Timk. 

Held, further, that the discoverer of a minerai veln should hâve a rea- 
sonable time after his djscovery to conlpiete his location, the length of 
time depending on the character of the ground, the means of marking It, 
■ and the ability to ascertain the coursé or strike of the vein, and that lu 
this case 20 days was not an unreasonable time, the vein belng situated 
on a rough mountain side, the dip not exposed, and 1,000 feet of the vein 
covered. 

6. Same— TiTLE OF Claimant — ACT OF Makch 8, 1881. 

The provision In t'he act of March S, 1881 (1 Supp. Rev; St. p. 324), that if 
In any action brought pursuant to Rev. St § 2326, title shall not be estab- 
llshed in either party, a verdict shall be found accordlngly, does not re- 
quire that when title is establlshed in one party the court shall détermine 
such party's right to a patent, as against the United States. 

& Samk— CiTizENSHip of Stockholders of Cobporatiok. 

The citizenship of the stockholders of a corporation Beed not be proved, 
for the purppse of establishing Its right to patent a mining claim, other- 
wise thanby showing It to be organized under the laws of a state of 
whlch its stockholders are conclusively presumed to be cltizens. 

'7. Practicb on Appkal — Assignment of Error. 

An asslgnment of error stating that "there Is error In said decree in 
this: that said court, upon the whole évidence, should hâve rendered a 
decree in favor of the complainant," is too gênerai, and cannot be aided by 
an attempt to make the same more partlcular in the brief. 

Appeal from the Circuit Court of the United States for the South- 
ern District of California, 

This was a suit commenced by John S. Doe against the Waterloo 
Mining Company, pursuant to Eev. St. §§ 2325, 2326, to détermine 
the right of possession of mining lands for which conflicting applica- 
tions for patents had been flied. A demurrer to the complaint was 
overruled (43 Fed. 219), and a decree was rendered for the défendant 
(55 Fed. 11). Complainant appeals. AiBrmed. 

P. Keddy, J. C. Campbell, and W. H. Metson, for appellant 
A. H. Eicketts, for appellee. 

Before GILBERT, Circuit Judge, and KNOWLES and HAWLEY, 

District Judges. 

KNOWLES, District Judge. The Waterloo Mining Company, on 
the 12th day of September, 1889, made an application at the United 
States land ofiBce at Los Angeles, Cal., for a patent for the Eed Jacket 
quartz Iode mining claim. John S. Doe, the appellant in this case, 
within 60 days thereafter, — ^the time allowed by law, — flled in said 
land office his adverse claim to the claim made in the application 
of said Company, in which he, the said Doe, claimed to be the owner 
of a portion of the premises describéd in said application as the 
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"Red Jacket Lode Olaim," and wMch portion he claimed to be tlie 
Mammoth lode daim. Within 30 days after filing Ms adverse claim 
said Doe commenced this action against said company in order to 
détermine the right to the possession of tliat portion of the Red 
Jacket daim which is described as the "Mammotli Claim." The 
cause was commenced in the superior court of San Bernai'dino 
county, Cal., and on pétition was removed from the same to the 
United States circuit court for the Southern district of Califomia. 
The cause was tried in the last-named court, and judgment rendered 
for the said company. The plaintiff then appealed the cause to this 
court. 

From the évidence it appears that on the 26th day of March, 1881, 
one P. H. Newbill made the discovery of a mineral-bearing vein or 
lode in what was called "Grapevine Miaing District," San Ber- 
nardino county, Cal. On that day he posted a notice upon said 
premises known as the "Red Jacket" lode or claim, claiming the right 
to locate 1,500 feet on said lead and 300 feet on each side of the same, 
and also claiming the right to haye 20 days from said date in which 
to complète his boundary monuments. Subséquent to the said 
26th day of March he went to the said premises with the view of 
marking the boundaries of his claim, but owing to sickness was pre- 
vented from so doing. It also appears he had some doubts as to how 
he should locate his claim. On the llth or 12th of April, foUow- 
ing, he made an agreement with G. B. Wallace, H. C. Parks, and J. B. 
Farrell to the effect that if they would complète his location on said 
ground he would give them one-half of said claim. In accordance 
with said agreement, on one of said dates thèse parties did mark the 
boundaries of said Red Jacket claim by placing along the same, at 
the sides and ends thereof, some seven monuments of stone, about 
2i feet high. They posted a notice on the center monument on the 
east end line, describing the same, and which was a location notice. 
On some of the other monuments notices were placed indioating 
the corners of the location. The said location notice names the 
claim as the "Red Jacket Gold, Silver, and Nickel Quartz Mining 
Claim." The name in the Newbill notice was the "Red Jacket 
Claim." On the 6th day of April, 1881, 6 days before Parks, Wal- 
lace, and Farrell marked the boundaries of their location, and some 
11 or 12 days after Newbill had posted his notice on the same, T. C. 
Warden and Dr. G. W. Yager located what they called the "Mam- 
moth Lode." This included a part of the Red Jacket lode claim. 
There is no contention but that the boundaries of both claims were 
properly marked. 

The first contention is that the location cf the Red Jacket gold, 
silver, and nickel mining claim is not a completion of the claim made 
by Newbill. The suprême court of California, upon the same évi- 
dence, in the case of Newbill v. Thurston, 65 Cal. 419, 4 Pac. 409, held 
that it was not. With the highest respect for that distinguished 
court, I cannot come to the same conclusion. Newbill undoubtedly 
made some kind of a minerai discovery on the ground located. He 
posted a notice on this ground claiming the right to locate some 
1,500 feet on the same, — 500 feet in one direction and 1,000 feet in 
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another from tlie pfliat where he posted hi^ notice. He went upon 
the ground after thig with the Tiew of marking the boundaries of Jiis 
location, and was prevented by sickness. He made an agreement, 
for a valuable considération, with Parks, Wallace, and Farrell, by 
which they were to complète his location. In pursuance of that 
agreement they did complète it. That was the contract and inten- 
tion of ail parties. The fact that a new location notice was posted 
by them on the ground, in which an addition of some descriptive 
terms was applied to the name given in the location notice of Newbill, 
cannot make it a new location. The groupd was what was sought, 
not a name. There is no objection to changing the name of a loca- 
tion until after a record is made of the same. There can be no ob- 
jection to changing the description in a location notice, so other 
ground is not embraced, up to the date the location notice becomes a 
record. From necessity such a fact would often occur, in the location 
of mining ground. A location notice generally does describe the 
ground located, and not what it is proposed to locate. The notice of 
Newbill should hâve no other force than a notice of discovery. As 
a notice of discovery and intention to claim and locate the ground 
described therein, it was certainly sufficient. Erhardt v. Boaro, 
113 U. S. 527, 5 Sup. Ct 560; Marshall v. Manufacturing Oo. (S. D.) 
47N. W. 293. 

There is a considérable space in the brief of appellee devoted to 
maintaining that the notice and acts of Newbill were a sufficient 
location of the Red Jacket claim; that the one stake he placed upon 
the ground, claiming 500 feet one way and 1,000 feet in another way 
on the vein discovered, with 300 feet on each side of the same, was a 
sufficient marking of the boundaries thereof. In the location of 
quartz Iodes, before the minerai act of 1873, such a mode of location 
was common. Since that date, I know of no instance in which such 
a location has been sustained. Since that date, it has generally been 
held that in some way the location should be made in the form of a 
parallelogram, and the location so marked that its boundaries can be 
readilv traced; The cases of Golden Fleece, etc., Co. r-, Cable Consol., 
etc., Co., 12 Nev. 312-330; Book v. Mining Co., 58 Fed. 106; Gleeson v. 
Mining Co., 13 Nev. 442-558; Holland v. Mining Co., 53 Cal. 149; Gel- 
cich V. Moriârty, Id. 217, — maintain fuUy that such a location as is 
claimed for Newbill is insuflacient. It is also claimed that the above- 
named casés decided by the suprême court of Calif ornia were over- 
ruled by the same court in the case bf Carter v. Bacigalupi, 83 Cal. 
187, 23 Pàc. 361, I do not think this should be asserted. The ques- 
tion presented in the last case was the sufflciency of a location notice 
under the local rules of the district, and not as the marking of the 
boundaries of a claim. Certainly it does not purport to overrule the 
former cases. Many cases might be cited from other states and 
territories showing that such a location is invalid. 

Appellant claims that the Newbill right was abandoned because 
he allowed Parks, Wallace, and Farrell to become joint locators with 
him. There was no intention on his part to abg,ndon bis rights. 
Certainly the cohtrary appears in his contract with thèse parties. 
Abandonment rests, as a rule, in intention. Newbill, at the time 
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he made his contract witli Parks, Wallace, and Farrell, had only the 
rigM to make a location of a clàim on account of Ms discovery of a 
mineral-bearing vein containing gold. There was no rule of law 
that prevented his making a verbal transfer of this right. Until 
the statute of California provided otherwise, a mining claim could 
be transferred by paroi or verbal conveyance accompanied by a 
change of possession of the premises. Tunnel Co. v. Stranahan, 20 
Cal. 199; Mining Oo. v. Taylor, 100 U. S. 37. The mère right, then, 
to locate a mining claim, could certainly be so conveyed ia the ab- 
sence of any statutory law. When such a transfer was made there 
was no objection to the parties making the purchase joining in the 
location. 

The next point presented is, were the boundaries of the claim 
marked and the location completed within a reasonable time after 
the discovery by Newbill? In his testimony explaining the claim he 
made in his notice, of 20 days in which to complète his location, New- 
bill said: 

"The reason was that I understood that It was a gênerai understanding that 
we were allowed twenty days to complète our location. I was aimlng to com- 
ply with the custom and law, and I thought havlng that twenty days was ac- 
cordlng to the custom and law. I was of the opinion that it was in the law, 
but as I saw in the — (Interrupting) : Just give yoiir reasons. A. My rea- 
son at that time was I thought it was embraced in the law. I knew it to be 
a custom,— law and custom together,— and would try to comply with them. 
The Court; Q. That is, you thought there was a law and custom allowing 
twenty days? A. Yes, sir. Q. Was that the custom In that section of the 
countryî" 

This, for some reason that does not fully ^pear, was never an- 
swered. 

There was no objection to proving that there was a custom in the 
Grapevine mining district allowing a discoverer of a mineral-bearing 
vein 20 days after his discovery in which to fully complète his location 
of his claim. Section 2324, Rev. St., gives "the miners of each 
mining district" the right "to make régulations not in conflict with 
the laws of the United States or with the laws of the state or terri- 
tory in which the district is situate governing the location of mining 
claims." Such a régulation may be evidenced by a written rule, or 
by an observed custom in the district, not in writing. Flaherty 
V. Grwinn, 12 Morr. Min. B. 605; Harvey v. Eyan, 4 Morr. Min. R 490. 
Whether this évidence would warrant a court in flnding that there 
was any custom in Grrapevine mining district giving any time for 
the completion of the location of a mining claim after the discovery 
of a vein is doubtful. There is nothing in the évidence which con- 
fines the custom to that district, although given in connection with 
making a location in that district. The question which, if answered, 
would hâve made this point clear, for some reason, was not answered. 
The court found there was no such rule or custom. Under the évi- 
dence this court would not be warranted in reversing that flnding. 
There is no doubt but the discoverer of a minerai vein should ha.ve 
a reasonable time after the discovery of his vein in which to com- 
plète his location embracing the same. 

Upon the question of the reasonable size of a mining claim a gen- 
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eral custom may be shown, where there is no local rule defining 
the same. Tunnel Oo. v. Stranahan, 9 Morr. Min. K. 457. Upon 
the same reasoning a court might consider a gênerai custom as to 
the time given a miner after his discovery in which to make his 
location complète. Upon the reasonableness of the time claimed 
such évidence as recited above might be considered. Wherever there 
has been any législation upon the subject the time given after the 
date of discovery in which to complète a mining location has exceeded 
20 days. The statute in Colorado is 60 days, and the record thereof 
must be made within 30 days thereafter. Without consulting what 
has been considered by rules aad régulations or statute, law upon the 
Bubject as to the time within which after discovery the location of a 
minuig claim should be completed, we would say that what would be 
a reasonable time for such completion would dépend upon the cir- 
cumstauces aiïecting the ability of the Ipcator to properly deflne his 
claim. The sickness of the locator which would prevent his per- 
forming the necessary work to accomplish this cannot be classed 
as such a circumstance. Jones v. Anderson, 82 Ala. 302, 2 South. 
911 j 19 Am. & Eng. Enc. Law, p. 1090. If sickness would excuse 
the performance of the necessary work in completing a location, for 
how long a time would it act as an excuse? If for any time, why 
not for a very long and indeflnite time? I think the circumstances 
should be such as pertained to the ground to be located, its character, 
the means of properly marking the ground sought to be located, and 
the ability to properly aseertain the dimensions and course or strike 
of the vein on account of which the location is made. Courts that 
hâve been called upon to try mining cases hâve observed the haste 
with which such locations are made, and the want of the requisite 
care in so marking the boundaries of the locations concerning which 
disputes arise as to properly embrace the apex of the vein which is 
sought to be appropriated. Recurring to the évidence as to the 
character of the ground where this location was made, and as to the 
vein on account of which the location was made, and we find that 
the ground was upon a rough mountain side; that the vein was 
exposed about 400 feet in one place and about 40 in another. It 
does not appear that the dip of the vein was exposed at any point. 
There was a large amount of quartz upon the side of the mountain. 
One thousand feet of the vein was covered. Under thèse circum- 
stances I think 20 days was a reasonable time to allow for the com- 
pletion of the Newbill location. The fact that neither he nor his 
associâtes made any extended researches on the ground in order to 
fuUy show the course of the vein makes no différence. They may 
hâve been fortunate in marking their boundaries. In affording a 
reasonable time in which to complète a location, the object is to 
eliminate, as far as circumstances will permit, guesswork in the loca- 
tion of quartz Iodes. The question is, what would be a reasonable 
time for a coBipetent locator to hâve, under ail the circumstances, in 
which to complète his location? And, as I hâve sàid, I think 20 
days would not be unreasonable. When the Bed Jacket claim was 
properly located, on the 12th of April, 1881, this location related back 
to the daté ot the discov*CTy by Newbill, on the 26t'h of March pre- 
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ceding. Gregory v. Perslibaker, 73 Cal, 120, 14 Pac. 401. The loca- 
tion of the Eed Jacket must be held, then, to be prior to that of the 
Mammoth. 

It is urged that the notice posted by Newbill was not placed upon 
the vein located. The évidence is that it was placed upon a part of 
the said vein, — a spur thereof. It was not necessary that the notice 
should be placed upon the croppings of the vein. If near by the 
same, it would be sufficient if it indicated the vein sought to be 
located. Phillpotts v. Blasdel, 4 Morr. Min. IL 341. Parks and his 
associâtes had no trouble in determining what was the vein Newbill 
sought to locate. 

There are some nine assignments of error in the transcript. In 
the brief seven additional assignments of error are made. Ap- 
pellee maintains that the court should not consider thèse addi- 
tional assignments; that rule 11 of this court (47 Fed. vi.) ^ precludes 
the court from- considering them, except on its own motion. The 
contention of appellant is that thèse additional assignments are 
only spécifications under the flrst assignment of error. Rule 11 of 
this court requires that the assignments of error shall be separately 
and particularly set out. The object of setting forth assignments 
of error is to apprise the opposite counsel and the court of the 
particular légal points relied upon for a reversai of the judgment 
of the trial court. The attempt to make the assignments of error 
more particular in a brief is not proper. It is in fact an attempt to 
amend the record in this particular without permission of court. 
The assignment of error in question reads as follows: "There is 
error in said decree, in this: that said court, upon the whole évi- 
dence, should hâve rendered a decree in favor of the complainant." 
This is too gênerai. There is no spécification showing wherein the 
decree is not supported by the évidence. It is not correct that the 
seven additional assignments of error are spécifications under this 
assignment. The tenth assignment of error — one of the additional 
seven — is, "There is error in the decree, in that the question whether 
or not the défendant was entitled to the right of possession as 
against the United States of America was not decided or determined 
thereby." 

The thirteenth assignment of error is that the decree was erro- 
neous because it does not appear in the pleadings, anywhere, that the 
stockholders of the Waterloo Mining Company, the défendant, were 
citizens of the United States. The other additional assignments of 
«rror come under heads that hâve already been considered. There 
is no doubt that the court may consider the question of jurisdic- 
tion, although not made the subject of an assignment of error, It 
seems to be contended that it was necessary for the court to dé- 
termine whether or not the appellee was entitled to a patent from 
the United States; that without such détermination the object 
sought by the suit has not been obtained, and the land department 
proper ly instructed as to the rights of an applicant for a patent. 
If this is a correct view of the law, this point should be considered, 

111 c. C. A. cil. 
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The statute.wliiçh it is claimed requires of the court such a decree 

or judgment reads as follows: 

"That if in any action brought pursuant to section twenty three hundred 
and twenty-slx of tlie Révised Statutes title to the ground in controversy 
sliall not be establislied by eitljer party the jury shall so flnd and judgmeut 
Bhall be entered accordingly." 

When a cause is tried by a court witliout a jury, undoubtedly the 
same duty falls upon it as upon a jury, under said statute. It will 
be seen that it is only when title tO the ground shall not be estab- 
lished by either party thàt the verdict shall be against both. If one 
of the contending parties should establish title, — that is, the right 
to possession of the premises in dispute on account: of a compliance 
with the mining laws of the United States and the laws of the 
state and the rules and customs of niiners,-r-then there is no au- 
thority in the statute to flnd against the United States, and that 
the party so establishing' title is entitled to a patent from the 
United States. The suit does not purport to be one against the 
United States. . The United States is not named as a party. No 
authority is given by the statute to sue the United States in such 
a matter. The application for a patent for minerai land is made 
to tlie land department of the United States. Ultimately that de- 
partment must détermine the right to the patent. The trial of the 
right to possession of a given tract of minerai land is a proceed- 
ing in aid of that department. It was not intended that when this 
issue was presented to a court it should operate as a transfer of 
the whole case made by the application, and that thereafter the land 
department would hâve nothing to do but to carry into effect the 
judgmënt of the court. A state court of gênerai jurisdiction has 
the power to détermine this issue, and such courts are often called 
upon to try causes arising under the said section 2326. Oan it be 
supposed that it was intended that under the said statute such a 
court would hâve the power to détermine whether or not the United 
States should issue a patetrt to any applicants? The power to sue 
the United States in a state court should rest upon some positive 
statute. It cannot be inferred from such a statute as the one in 
question. For thèse reasons I do not think this assignment of 
error can be sustained. 

The question presented in the thirteenth assignment of error af- 
fects the jurisdiction of the lower court and of this court. It does 
not appear in any of the pleadings or in the évidence that the stock- 
holders of the Waterloo Mining Company were, ail or any of them, 
citizens of the United States. The plaintifE would not be beneflted 
by this omission if it were true that none of said stockholders were 
citizens. It is alleged in the answer that Newbill and his colocators 
were ail citizens of the United States. This fact is stated in their 
location notice, and that is in évidence in this case. Newbill and 
Parks both testify to their citizenship. An afildavit of one Emil A. 
Hanger, in évidence, states that ail of said locators were citizens of 
the United States. The grantees of thèse locators would be en- 
titled to the possession of the premises located, as against plaintiflf. 
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Manuel t. Wulff, 152 U. S. 505, 14 Sup. Ct. 651. The question might 
be considered as aflecting the duty of the court to flnd against the 
défendant. In the case of McKinley v. Wheeler, 130 U. S. 630, 9 
Sup. Ct. 638, the suprême court holds that a corporation ail of 
whose stockholders are citizens of the United States had the power 
to locate a mining claim. The inference is, although not stated, 
that only corporations whose stockholders are citizens of the United 
States can locate such claims. Section 2325 of the Eevised Stat- 
utes provides that persons who can locate mining claims may make 
an application to patent the same. The question would arise, how 
is this citizenship of stockholders to be established? It is alleged 
in the bill, and expressly admitted in the answer, that the appellee 
is a corporation organized and existing under the laws of Wiscon- 
sin. A certiûed copy of its articles of incorporation were intro- 
duced in évidence. Section 2321, Eev. St., provides : 

"Proof of citizenship under this chapter may consist in the case of an indi- 
vidual of his own affidavit thereof, in the case of an association of persons 
unincorporated, of the affidavit of thelr authorized agent made of his own 
knowledge or upon Information and belief, and in the case of a corporation 
organized under the laws of the United States or of any state or territory 
thereof by the flling of a certificate of incorporation." 

The question might arise, why would the certificate of incorpora- 
tion establish the citizenship of the stockholders? In considering 
the question of jurisdiction in the fédéral courts, it is an established 
rule that, when a corporation organized under state laws is a party, 
it is conclusively presumed that the stockholders thereof are ail 
citizens of that state. Muller v. Dows, 94 U. S. 445. Congres» was 
familiar with this rule, and it seems probable intended to establish 
a similar rule under the minerai land àct of 1872. The practice in 
the United States land office has been, I think, universal, not to 
require of a corporation seeking to patent mining ground proof of 
the citizenship of its stockholders, other than by the production of a 
certified copy of articles of incorporation. After the passage of 
the act of March 3, 1887 (24 Stat. 477), which provided that no 
corporation, more than 20 per cent, of the stock of which was 
owned by persons not citizens of the United States, should acquire 
real estate in the territories of the United States or the District of 
Columbia, corporations making application to patent mining claims 
in a territory were required to show that 80 per cent of their 
stockholders were citizens of the United States. But this rule nev- 
er prevailed under the minerai act of 1872 anywhere. It would 
hâve been a great hardship on a corporation to hâve had to prove 
that ail of its stockholders were citizens of the United States. The 
practice in the land department of the United States under this 
statute should hâve great weight in construing it. Hahn v. U. S., 
107 U. S. 402, 2 Sup. Ct. 494; U. S. v, Moore, 95 U. S. 760; Brown 
V. U. S., 113 U. S. 568, 5 Sup. Ct. 648. Considering the statute and 
the practice thereunder, I think the citizenship of the stockholders 
of the Waterloo Mining Company was sufflciently established. It 
was not necessary to allège in the answer what was conclusively 
presumed from the facts alleged. Hence it was not necessary to 
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have alleged iathe answer tàat the stockholders of appellee were 
citizens of the United States. 

With thèse views of the law in thîs case, I think the decree in 
this case should be afiirmed, and it is se ordered. The decree is 
affirmed, with costs of appellee. 
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(Circuit Court of Appeals, Seventh Circuit. October 7, 1895.) 

No. 210. 

Public Lands— Withdrawal fbom Settlembnt. 

Oongress, by aet of June 3, 1856, made a grant of public lands to 
the State of Wisconsin in ald of the construction of a railroad. By 
orders made in June and September, 1865, and in 1866, after an enlarge- 
ment of the limits of the grant, the commissioner of the gênerai land 
office directed the local officiais to suspend from sale and location the 
lands within the limits of the grant. On August 17, 1887, the secretary 
of the interior revoked the orders of suspension by an order which pro- 
vided that fllings and entries should not be recelved until after giving 
30 days' notice by advertisement On September 9, 1887, and before any 
publication of such notice, the secretary, finding that the révocation had 
been made under a misapprehension, dii*eeted the local offlcers, by tele- 
graph, to suspend the restoration of the lands until further orders, and 
on the same day wrote to the local offlcers, referring to the telegram, 
and directing them to continue the suspension until further orders. In 
March, 1888, and subsequently, the complalnants settled on part of the 
lands within the limits of the grant, which were afterwards selected by 
and patented to the railroad company. Complalnants offered to complète 
their title under the homes'tead laws, but were refused by the offlcers 
of the land department. Held, that the effiçct of the order of September 
9th was to suspend that of August 17th, and wholly to withdraw the 
lands from settlement, and that the complalnants accordlngly acquired 
no rlghts in the lands by their settlement thereon. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

This was a suit by Edward D. Merrill, Bomain Shier, Amos 
Houlton, Nathaniel Crockett, Horatio Hôulton, and Joseph Cagnon 
against the Chicago, St. Paul, Minneapolis & Omaha Railroad Com- 
pany to cancel a patent for certain lands and restrain the prosecution 
of actions of ejectment. The circuit court dismissed the bill. Com- 
plainants appeal. Aflûrmed. 

The congress of the United States on the 3d day of June, 1856, granted to 
the State of Wisconsin in aid of the construction of a railroad "from Madison 
to Columbus, by way of Portage City, to the St Croix river or lake, bétween 
townships 25 and 31, and thence to the west end of Lake Superior, and to Bay- 
fleld," every alternate section of land designatêd by odd numbers for six sec- 
tions in width on each side of the proposed railroad. 11 Stat. 20. Upon 
the passage of the act of June 3, 1856, the commissioner of the gênerai land 
office directed the registér and receiver of the locar land office to suspend 
from sale or location, until further orders, ail the land In their district. In 
October, 1856, a like further order was Issued, that, upon the filing in the 
land office of a duly-certified map of the Une of route as deflnitely fixed of any 
of the roads referred to In the act mentloned, they should "cease to permit 
locations by entries or pre-emption, or for any purpose whatever, of the lahd 
within flfteen -miles" of the route of the proposed rail way. The location 
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of the part of the road between St. Croix river or lake and West Superior 
was definitely fixed, and the map tliereof flled, pursuant to the act of con- 
gress, on the 2d day of March, 1858, and of the Bayfield branch on Jnly 17, 
185a On May 5, 1864, congress enlarged the place grant to 10 and the in- 
demnity grant to 20 miles. 13 Stat. 66. On February 28, 1866, the com- 
missioner of the gênerai laiid office directed the withholding fronj sale and 
location, pre-emption settlement, or homestead entry, of the odd-numbered 
sections of land within both the 10 and 20 mile limits of the located line of the 
railway and its Bayfield branches. On August 17, 1887, the secretary of the in- 
terior revoked ail orders withdrawing from market land within the indemnity 
limits, and authorized immédiate settlement upon any of such lands, ex- 
cept those covered by approved sélections. This order contained the follow- 
ing provision: "The order of revocation berein directed shall take efCect as 
soon as issued, but fllings and entries of the lands embraced herein shall not 
be received until after giving notice of the same by public advertlsement for 
a period of thlrty days, It being the intention of this order that, against ac- 
tual settlement hereafter made, the orders of the department withdrawing 
said lands shall no longer be an obstacle." This order was made in the be- 
lief that the railroad company had received ail the lands to which it was en- 
tltled under the acts of congress. Upon représentation that the department 
was In error in that regard, the commissioner of the gênerai land office, un- 
der instructions from the secretary of the interior, on the 9th day of Sep- 
tember, 1887, and before any publication of notice under the order of Au- 
gust 17, 1887, issued the foUowing order to the local office at Ashland: "As 
the right of the Chicago, St Paul, Minneapolis & Omaha Railroad Co. to indem- 
nity lands will soon be adjusted, by direction of the acting secretary of the in- 
terior you will suspend the restoration of such lands until further orders. This 
will apply to both main line and Bayfield branches. Instructions by mail." 
On the same day the commissioner wrote to the officers of the local land office 
as folio ws: "Referring to my telegram of this date directing the suspension of 
the restoration and of the Indemnity sélections of the Omaha Company, I hâve 
to Inform you that sald action was taken under instructions from the Hon. act- 
ing secretary of the interior, pending the final adjustment of said company's 
sélections, which will soon be completed. You will accordingly continue the sus- 
pension until further orders." Subsequently the secretary of the Interior, up- 
on considération of the elaims of the railroad company, adjudged that it was 
entitled to indemnity, and directed the commissioner to readjust the grant in 
accordance wlth his ruling. The company was thereupon allowed as indemni- 
ty some 9,300 acres on the branch Unes, and some 37,500 acres for loss at the 
junction of the main and branch Unes, and in December, 1890, patents were is- 
sued for such lands, which included the lands In controversy hère. The ap- 
pellants, between the months of March and July, 1888, respectively séttled 
upon certain of the lands within the indemnity limits which were granted to 
the company by patent in 1890. The lands so settled upon had not, at the 
time they were so entered upon by the appellants, been selected by the rail- 
road company, but were subsequently selected by It. The appellants hâve 
never perfected their elaims to the land, but allège by their bill that they 
were "ready and willing, and ever since hâve been and now are wllllng and 
ready, to make and file with the register and receiver of said local land office 
the affldavit, and to pay the fées, and to do and perform ail other acts and 
things requlred by law in order to acquire the title to sald lands imder the 
homestead laws of the United States, but on application to sald register and 
receiver to make and file the affldavit and pay the fées required by law in 
such cases, the said register and receiver refused to reçoive the same, and 
referred your orators to the instructions contained In said circular In re- 
spect thereto, and informed your orators that no fllings or entries could be 
received at that office until after thirty days' notice had been given by pub- 
lication of the sàid order of the secretary of the Interior revoklng sald orders 
of witbdrawal; and for that reason, and that only, your orators dld not make 
and file the affldavit and pay the fées as required by law in maklng a 
homestead entry. That your orators continued to réside upon said lands 
severally so settled upon by them, and ever since hâve and still do réside 
uïKHi the same, and hâve made clearings, erected buildings, and made other 
v.70F.no.5-30 
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yaluable liHf)rOTements tberedn, ail the tlme waltlng for thé publication of 
the notice when thelr entrles and filings would be recelved at sald local land 
office.' But your orators allège that no such notice was publlshed or glven, 
and that your orators had no opportunity to make and flle the required affl- 
davit and pay the required fées under the said homestead laws, until after 
sald lands had béen patented to the sald défendant, as hereinafter stated." 
The bill is flled to restraln the threatened prosecutlon by the rallroad Com- 
pany of writs of ejectment to obtain possession of the lands, and prays 
the court to cancel and aunul the patent issued to the company, that the 
complalnants "may severally complète and perf ect their sald homestead 
settlement, claim, and entry, and acqnlre the tltle thereto under the home- 
stead laws of the United States." The court below dismissed the bill for 
want of equity, from which decree this appeal Is tal^en. 

J. M. Grilman and I. C. Sloan, for appellants. 
George Gr. Green, for appellee. 

Before WOODS, JENKINS, and SHOWALTEB, Circuit Judges. 

JKNKINS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

UnlesB the lands in question were open to settlement, and were 
subject to be taken under the homestead and préemption laws of the 
United States, the appellants acquired no rights in the lands by their 
settlemeiit upon them. If the order of roTOcation of August 17, 
1887, was inoperàtiTe at the time of such settlement, the acts of 
the appellaûts in settling upon the lands were without authority 
of law, and of no efEect as the foundation of any right to the 
lands. Eiley v. Welles, unreported offlcially, but reported in 19 
U. S. (Lawy. Ed.) 648; Wolcott v. Des Moines Co., 5 Wall. 681; Wolsey 
V. Chapman, 101 U. S. 755, 766; Bullard v. Eailroad Co., 122 U. S. 167, 
176, 7 Sup. et 1149; Hamblin v. Land Co., 147 U.S. 531, 536, 13 Sup. 
et 353; Spencer T. McDougal, 159 U. S. 62, 15 Sup. Gt 1026. In 
the case of Wolcott v. Des Moines Co., supra, the withdrawal by the 
land department of lands béyond the terminus of a grant was sus- 
tained. In Spencer v. McDougal, supra, an order withdrawing from 
sale ail lands within a certain district, in which lands had been 
granted in aid of the construction of a railroad, defeated the pré- 
emption of land thus withdrawn, although more wSâ withdrawn than 
necëssary for ^hei purposes of the grant. The question of the rights 
of the appellants therefore hinges upon the proper construction of 
the order of the commissioner of the land department of September 
9, 1887. It is insisted for the appellants that the effect of this ordeir 
was merely to suspend the publication of the 30-days notice of the 
time when filings and entriçs would be received at the local land 
ofiice; that the order did not suspend the right of settlement, or that 
at most thé suspension of the right of settlement was limited to 
lands whibh Iiad theretofore been selected by Ûie company, which 
sélections had theretofore been approred, or were tîien awaiting 
approval, by the department. We cannot concur in this contention. 
It is évident from the action of the departrneht that the order of 
August 17, 1887, revoking the orders withholding thèse lands from 
market, was issued under misapprehension of the rights of the com- 
pany. The error was sought to be rectifled by a revocation of that 
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order, and a restoration of the original order of withdrawal from 
market pending the settlement of the claims of the railroad company. 
The télégraphie order of Septeniher 9th directs the local oflQcers "to 
suspend the restoration of such lands until further order." The 
written communication of the same date refers to the télégraphie 
order, and states that the action was taken pending the final adjust- 
ment of the company's sélection of lands. It spealis of the télé- 
graphie order as one "directing the suspension of the restoration and 
of the indemnity sélections of the Omaha Company," and instructs 
the ofiBcers, "You will accordingly continue the suspension until fur- 
ther orders." The department recognized the fact that its action 
in issuing the order of August 17th was inadvertent, — that the 
claims of the company were still unadjusted, — and it sought to 
revoke the action which it had taken in the belief that thèse claims 
had ail been adjusted, and that the company had received ail the 
lands to which it was entitled. Undoubtedly the commissioner 
sought simply a revocation of the order of August 17th. Such being 
the manifest and only objeet to be attained, we would not look for an 
order suspending merely the publication of the notice of time for 
receiving filings and entries that did not also suspend the right of 
settlement upon lands. If settlement upon lands within the indem- 
nity, limits were permitted, great difflculty would be created with 
respect to sélections by the company, while the suspension merely 
of filings and entries would only coucern the consummation of 
inchoate rights, and could be controlled by the action of the depart- 
ment. The construction contended for would not aecomplish the 
objeet that the commissioner of the land ofBce had in view. Nor do 
we think that the language of the order is subject to the interpréta- 
tion claimed by the appellant. The télégraphie order directs the 
suspension of the restoration of the indemnity lands. The language 
includes ail lands within the indemnity limits subject to sélection 
by the company if and when its claim should be passed upon and 
allowed. The letter of the same date, referring to the télégraphie 
order, speaks of it as directing "the suspension of the restoration 
and of the indemnity sélections." This expression is clearly inad- 
vertent, and as shown by the secretary of the interior in Shire v. 
Railway Co., 10 Land Dec. Dep. Int. 85, meaningless, if literally in- 
terpreted. This was the praetical construction of this order by the 
department in the administration of its dijties, and should be followed 
by the courts unless there be cogent and clear reasons compelling 
to the contrary. U. S. v. Moore, 95 U. S. 760, 763. Our judgment 
of the proper construction to be placed upon this order concurs with 
that placed upon it by the department, and we are clear in opinion 
that the effect of the order was to suspend the order of August 17th, 
and wholly to withdraw thèse lands from settlement pending the ad- 
justment of the claims of the railroad company. It necessarily results 
from this conclusion that thèse lands were not open to settlement 
by the appellants. Their settlement upon them, whatever its char- 
acter, was not made until long after the order of September 9th, and 
at a time when the lands were not subject to be acquired by them, 
and they hâve therefore obtained no right to them. We see nothing 
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in the opîùiôn of the suptétoé court in Railroad Oo. v. Forsythe, 159 
TJ. S. 46, 15 Sup. et. 1020, decided since the argument of this case, 
and to which our attention has been called by counsel, which affecta 
tiie rights of the parties hère. It is ùrgèd that within that décision 
the Omaha Company could not rightfully select the lands in contro- 
versy as indemnity lands, because they are included within the place 
limita of the grant to the Wisconsin Central Railroad Company. No 
facta are disclosed by this record which bring this case within that 
décision, and if the facts are as claimed we are at a loss to understand 
that the rights of the appellants would be thereby strengthened. If 
the landa were not subject to sélection by the Omaha Company, or 
could be rightly claimed by the Wisconsin Central Company, or if 
the équitable right to the lands still remains in the United States, 
they were still not subject to settlement by the appellants under the 
law, because under the order they were withdrawn from the market, 
and the appellants certainly acquired no rights in the lands, and 
are in no position to gainsay the grant of them by the gOTernment 
to the Omaha Company. It becomes unnecessary therefore for us 
to consider the very interesting questions argued at the bar, whether 
the court can set aside a patent issued by the goyemment without 
the présence of the United States as a party, when the effect of such 
judgment would be to cause the title to rerert to the govemment, 
and whether the appellants, without having taken proper proceedings 
to perfect their supposed rights in the lands, could maintain the bill. 
The decree will be afQrmed. 



PHIPPS et al. V. HARDING. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1895.) 

No. 211. 

1. BiLM AND Notes— Parties— General Lav. 

By the gênerai commercial law, parties who place their names on the 
back of a promissory note, before its delivery, for the purpose of giv- 
ing crédit to the malîer, are joint mal^ers of the note, and will be se 
treated in the fédéral courts, though the note is made In a state whose 
courts hold such parties to be indorsers. 

2, GENERAL Commercial Law — Right of States to Change. 

The several states are not without power to change, by statute, the 
gênerai commercial law, but each state has the right to impose such 
conditions and limitations upon contracts, not inhibited by the term of 
Its own or the fédéral constitution, as it may see proper, 

& Sawb— Massachusetts Statdtb. 

Thé Massachusetts statute (St. 1874, c. 404) providing that "ail per- 
sons becomlng parties to promissory notes payable on time, by signa- 
ture on the back thereof , shall be entitled to notice of non-payment 
thereof th° same as endorsers," Is a valid exercise of • the power to 
change the gênerai commercial law, and, becomes a term of the contract, 
eyldenced by, a note made In Wisconsin, while such statute was In 
force, and dellvered and payable In Massachusetts. 

4. BiLLS AND Notes— Indobsebs— Notice— KNCWfN Insolven'cy op Maker. 

The fact that the maker of a note is Kliown by the Indorser, at the 
tlme of the inâpretement, to be Insolvent)' does not dispense with the 
necessity of notice to, the Indorser of the di^honor of tbenote. 
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6. SamS -Diiîectors of Coeporation. 

^ol• does the fact that the indorsers constitùte a majority of the board 
of directors of a corporation (the maker of the note) dispense with the 
necessity of such notice. Hull v. Myers, 16 S. E. 653, 90 Ga. 674, disap- 
proved. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

This suit was brought to recover the amount of a promissory note ex- 
ecuted by the Hudson Furniture Company (a corporation of the state of 
Wisconsin), dated Hudson, Wis., March 26, 1892, payable April 14, 1893, to 
the order of Edgar Hardlng, the défendant in érror, for the sum of $5,000, 
payable at the North National Bank, Boston, Mass. Prlor to its delivery 
or acceptance, the plalntiffs in error severally signed their names upon the 
back thereof for the purpose of giving crédit to such note with the payée. 
It was thereupon sent by mail from Hudson, Wis., to the payée, at his 
résidence in the state of Massachusetts, with the request that he would 
aceept it In lieu of and ip extension of a note of the Hudson Furniture 
Company for a like amount then held by hlm, and maturing at or about 
the date of the new note. It was recelved by the payée in the state of 
Massachusetts, and there accepted by hlm for the prior obligation of the 
Company, upon the faith and security of the individual names upon the 
paper. The note was not paid at maturlty. It was not properly protested 
for nonpayment, nor were the plaintiffs in error seasonably notifled of its 
presentment and nonpayment. At the time of its exécution and delivery, 
the Hudson Furniture Company was insolvent, to the knowledge of the 
plaintiffs in error, who were directors of the company, constituting the 
majority of its board of directors at the time of Its exécution, and so con- 
tinued down to and after the maturlty of the note. 

By the statute of Massachusetts (St. 1874, c. 404) it is enacted that "ail 
persons becoming parties tp promissory notes payable on time, by signa- 
ture on the back thereof, shall bS entitled to notice of the non-payment 
thereof the same as endorsers." 

The case was trled in the court below, without the intervention of a jury. 
The court found the facts as above stated, and, as conclusion of law upon 
such facts, held that the several individual défendants (plaintiffs in error 
hère) were "joint and several makers of said note, and therefore not en- 
titled to protest of said note," and judgment was rendered against ail the 
défendants for the amount due upon the note. 

It is assigned for error that the court erred in the foUowing respects: (1) 
In the flnding and décision of the said circuit court that at the time of the 
exécution and delivery of the note upon whlch this action was brought to 
the plaintiff, the défendant, the Hudson Furniture Company, was Insolvent; 
(2) in that the said court also found and decided that such insolvency was 
known by the défendants, Phipps, Coon, Jones, and Goss; (3) in the flnd- 
ing and décision of the said court that the said Phipps, Coon, Jones, and 
Goss signed the said note; (4) in the flnding and décision of said court that 
said Phipps, Coon, Jones, and Goss were not entitled to protest of said 
note; (5) In the flnding and décision that plaintiff recover from the de- 
fendants above named the amount due on said note, with interest and 
costs; (6) in the flnding and décision of said court by which judgment is 
ordered according to the flndings. 

Charles P. Spooner and James P. Kerr, for plaintiffs in error, 
M. H. Houtelle, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKEE, Dis- 
trict Judge. 

JENKINS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 
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We are not at liberty to review the évidence tb ascertain whether 
the finijîng of the court below upon the facts was warranted by the 
testimQny. We are restricted to the considération of the question 
whether the facts as found support the judgment rendered. Jenks' 
Adm'r v. Stapp, 9 U. S. App. 34, 3 C. C. A. 244, and 52 Fed. 641. We 
must therefore consider the case upon the assumption that, at the 
time of the exécution of the note, the Hudson Furniture Comipany 
was insolvent, to the knowlédge of the individual parties to the note, 
who were its directors. Whether the term "insolvent," ajs employed 
in the flndings, was used in the sensé of inability to meet obligations 
as they nïature, and in contradistinction to "bankruptcy," meaning 
afl absolute inability to pay a debt, without respect to time, — a want 
of assets convertible into money sufûcient to pay the debt, — it is not 
necessary for us to consider. It may be observed, however, that it 
appears from the record that this corporation contipued a going con- 
cern after the making of the note, and until February 11, 1893, when, 
at a meeting -of the stockholders of the company, it was resolved that 
owing to the large loss of the company in its business during the 
previous year, as disclosed by the treasurer's report, the board of 
directors was authorized to proceed at once to collect aJl outstanding 
accounts, sell the property of the company, and apply the proceeds 
to the payment of its debt, and generally to do every and ail things 
necessary to wind up the affaira of the company at the earliest date 
practicable. 

'finsolvency," in a popular sensé, means "bankruptcy." Tbere is, 
however, a state of insolvency which does not necessarily imply 
bankruptcy. This is true, doubtless, within the expérience of moat 
merchànts and corporations engagea in trade. It is the incident of 
nearly every business that periods of dépression are experienced, 
when there is a total inability to meet obligations as they mature," 
not from want of sufficient assets, but from inability to turn them 
presently into money for the payment of debts. That is a state of 
insolvency which, continuing, may ultimately resuit in bankruptcy. 
It, however, often occurs that by prudent management, well-directed 
energy, and by the indulgence of creditors,. the business is kept upon 
its feet, and, with the advent of more prospérons times, at last re- 
established upon a sure and solvent basis. We are unable to say 
in what sensé the term "insolvent" was employed in thèse flndings 
of f act. The history of the company, as we read it in thé évidence, and 
as stated in the letter inclosing and asking acceptance of this note 
by, Mr. Harding, indicates that the company was flnancially embar- 
rassed, but that its directors hoped, through the indulgence of its 
creditors, to restore the company to a solvent condition, and to pay 
its notes after the end of the then current year. We hâve said this 
much, not that we deem the fact essential to a correct décision of the 
case, but simply to call attention to the necessity that, in flndings 
of fact which are to be presented for review in this court, care should 
be taken that terms should not be employed which are susceptible 
of double or of doubtful interprétation. This is of importance, since 
we are without authority to review the évidence to ascertain the 
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sensé in whicli terms are employed, or to déclare the sensé in which 
they shonld hâve been used. 

It is sèttled doctrine that the fédéral courts, in the exercise of their 
co-ordinate jurisdiction, are not bound by the décisions of the state 
courts upon subjects of gênerai law, but are at liberty to follow the 
convictions of their own judgment. Swift v. Tyson, 16 Pet. 1; Eail- 
road Co. v. National Bank, 102 U. S. 14; Burgess v. Seligman, 107 
U. S. 20, 2 Sup. et. 10; Myrick v. Eailroad Co., 107 U. S. 102, 1 Sup. 
et. 425; Railway Co. v. Prentice, 147 U. S. 106, 13 Sup. Ct 261. 
Therefore, notwithstanding it has been held by the suprême court of 
the state in which this note was executed that parties standing in 
like relation to bills and notes with the plaintifïs in error hère are 
to be treated as indorsers (Blakeslee v. Hewitt, 76 Wis. 341, 44 
N. W. 1105), the suprême court of the United States, in Good v. 
Martin, 95 TJ. S. 90, and Bendey v. Townsend, 109 U. S. 665, 667, 3 
Sup. et. 482, has determined that they must be treated as joint mak- 
ers of the note with the party who appears thereon as maker. And 
such is also the law of Massachusetts. Bank v. Willis, 8 Metc. (Mass.) 
504; Brown v. Butler, 99 Mass. 179; Way v. Butterworth, 108 Mass. 
509 ; Allen v. Brown, 124 Mass. 77. We are therefore constrained to 
hold that the plaintifls in error were joint makers with the Hudson 
Furniture Company of this note, and, if the contract is to be con- 
troUed by the law of the state of Wisconsin, were not entitled to 
notice of protest. Being joint makers of the note, their liability is 
controlled by the law of the place where the contract is payable, 
because they are deemed to bave référence to the law of such place 
in the construction of the obligation assumed. Brabston v. Gibson, 
9 How. 263, 277; Supervisors v. Galbraith, 99 U. S. 214, 218; Pierce 
V. Indseth, 106 U. S. 546, 1 Sup. Ct. 418; 1 Daniel, Neg. Inst. (4th Ed.) 
§ 895. It would be otherwise with respect to the indorser of a note, 
for he is treated as in fact entering into a new obligation, undertak- 
ing that the maker will pay at the time and place stipulated, and that 
he (the indorser) will respond to his obligation at the place of the 
exécution of his tndorsement, if there delivered, in the event of dis- 
honor and notice. If delivered at a place other than at the place of 
exécution, the law of the place where delivered controls. Daniel, 
Neg. Inst. §§ 868, 899; Slacum v. Pomeroy, 6 Cranch, 221; Musson v. 
Lake, 4 How. 262. The plàintiffs iû error thus being joint makers 
of a note payable and delivered in the state of Massachusetts, their 
obligation is to be judged by the law of that state. 

We are therefore brought to the inquiry whether the statute of 
that state to which référence has been made is operative to clothe 
the joint makers with the rights to notice of protest that an in- 
dorser is entitled to. This statute manifestly regards ail parties to 
a note by signature on the back thereof, whether they were to be 
treated as guarantore or as joint makers, in the light of sureties 
for the maker, and recognizes the équitable right of such parties to 
notice of dishonor of the note by their principal. It sought to place 
them, with respect to présentaient, demand, and notice of dishonor, 
upon the same footing with an indorser. The statute was thus con- 
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strued bj tàe suprême jildiciaJ court of that common*éaith in Bank 
V. Law, 127 Mass. 72, prier to the exécution of the contract in ques- 
tion. We are, of course, bound by that construction. Louisville, 
N. 0. & T. Ry. Oo. v. Mississippi, 133 U. S. 587, 10 Sup. Ot. 348; Balti- 
more Traction Oo. V. Baltimore Belt R. Co., 151 U. S. 137, 14 Sup. Ct. 
294 So that, assuming the validity of that statute, any one becom- 
ing a party to a note payable on time by signature on the back 
thereof, whether he be treated as guarantor or joint maker, is in fact 
a mère surety for the maker; his liability is conditional and second- 
ary; and before he can be charged, he must hâve the same notice of 
protest that an indorser by the law merchant would be entitled to 
under like circumstances. He stands in this respect ih the shoes of 
an indorser. The statute entered into and is a term of the contract. 
The engagement of the plaintiffs in error, theref ore, was that if, upon 
due demand, the note should not be paid according to its ténor, 
they would compensate the holder or a subséquent indorser who was 
compelled to pay, provided the requisite proceedings on dishonor 
were duly taken. 

It is urged, however, that we must disregard this statute; and, 
in support of this contention, the broad doctrine is asserted that the 
several states of this Union baye no right by statute to change the 
gênerai commercial law. This contention is rested upon certain 
obseryations of justices delivering the opinions of the court in Swift 
V. Tyson, 16 Pet. 1, 18, and Watson v. Tarpley, 18 How. 517, 521. In 
the former case it is said: 

"In ail the varlous cases which hâve hltherto corne before us for décision, 
this court hâve unlformly supposed that tlie ti-ue Interprétation of the 34th 
se<;tion limited its application to state laws strictly local; that is to say, to 
the positive statutes of the state, and the construction thereof adopted by 
the local tribunals, and to rights and titles to things havlng a permanent 
locality, such as the rights and titles to real estate, and other matters im- 
mcvable and Intraterritorlal in thelr nature and character. It never has 
been supposed by us that the section dld apply, or was deslgned to apply, 
to questions of a more gênerai nature, not at ail dépendent upon local 
statutes or local usages of a flxed and permanent opération; as, for ex- 
ample, to the construction of ordinary contracts or other written instru- 
ments, and especîally to questions of gênerai commercial law, where the 
state tribunals are ealled upon to perform the like functions as ourselves; 
that is, to ascertain, upon gênerai reasoning and légal analogies, what is 
the true exposition of the contract or instrument, or what is the just rule 
furnished by the princlples of commercial law to govem the case. And 
we hâve not now the slightest dlfflculty in holding that this section, upon 
its true intendment and construction, is strictly limited to local statutes and 
local usages of the character before stated, and does not extend to contracts 
and other instruments of a commercial nature, the true interprétation and 
effect whereof are to be sought, not in the décisions of the local tribunals, 
but in the gênerai princlples and doctrines Of commercial jurisprudence. 
tJndoubtedly, the décisions of the local tribunals upon such subjects are 
entitled to, and wiU recelve, the most dellberate attention and respect of 
this court; but they cannot furnish positive rules or conclusive authorlty 
by which our oWn judgments are to be bound up and governed. The law 
respectlng àegotiable instruments may be truly deelared, in the language 
of Cicero, adopted by Lord Mansfield in Luke v. Lyde, 2 Burrows, 882, 887, 
to be in a great measure, not the law of a single country only, but of the 
commercial world." 
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In thp latter case the observation wWch is supposed to warrant the 
asserted restriction upon the rights of the states is as follows: 

"The gênerai commerclallaw belng cireumscribed within no local llmlts, 
nor committed for Its administration to any peculiar jurisdictlon, and the 
constitution and the laws of the United States having conferred upon the 
citizens of the several states, and upon aliens, the power or privilège of 
litigating and enforcing their rights a:cquired under and deflned by that 
gênerai commercial law before the judlcial tribunals of the United States, 
it must follow, by regular conséquence, that any state law or régulation the 
efCect of which would be to impair the rights thus secured, or to divest the 
fédéral courts of cognizance thereof, In their fuilest acceptation under the 
commercial law, must be nugatory and unavailing. The statute of Mis- 
sissippi, so far as it may be understood to deny, or in any degree to impair, 
the right of a nonresident holder of a bill of exchange, immediately after 
presentment to, and refusai to accept by, the drawee, and after protest and 
notice, to resort forthwith to the courts of the United States by suit upon 
such bill, must be regarded as whoUy without authority and inoperative. 
The same want of authority may be aflBrmed of a provision of the statute 
which would seeji to render the right of recovery by the holder, after reg- 
ular presentment and protest, and notice of nonacceptance, dépendent upon 
proof of subséquent presentment, protest, and notice for nonpayment. A 
réquisition lilîe this would be a violation of the gênerai commercial law, 
which the state would bave no power to impose, and which the courts of 
the United States would be bound to disregard." 

It may not be denied that the language employed gives color of 
authority to the pretension. It is therefore necessary to ascertain 
the précise questions there involved, in order to discover whether the 
remarks quoted were pertinent to the subject under discussion, and 
necessary to be determined, and so authoritative and binding upon 
us as décisions of the court. In the former case the question was 
whether a certain défense to a bill of exchange, being a contract 
made within the state of New York, and governed by its law, was 
available; and this contention was rested upon the ground that the 
courts of New York had decided afflrmatively upon that question. 
The suprême court held — First, that the question had never been 
deflnitely determined in the courts of that state ; and, secondly, if it 
had been so determined, the décision would not be binding upon the 
fédéral courts with respect to principles established in the gênerai 
commercial law, under the thirty-fourth section of the judiciary act 
1789 ; that décisions of the state courts do not constitute laws within 
the meaning of the act, but are merely évidence of what the laws are; 
and that the term "law," as there used, refers to the acts of the légis- 
lature or long-established local customs having the force of law. 
It is to be observed that the judgment in that case was earefully 
limited to the effect of décisions of local tribunals. Mr. Justice 
Story, delivering the opinion, remarks with respect to the facts of the 
case that "it is observable that the courts of New York do not f ound 
their décisions upon any local statute or positive, flxed, or ancient 
local usage, but they adduce the doctrine from the gênerai princi- 
ples of commercial law." The décision in the case upon the précise 
question presented is now universally recognized as correct, but 
whatever was said with respect to local statutes and their effect was 
upon a question not involved in the case. The language of Cicero, 
adopted by Lord Mansfleld, and quoted by Mr. Justice Story, is un- 
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doubtédly Correct,— that the làw of negotiable instruOiéiits is in a 
great mea8at*e not the law oï a single country only, bnt of the com- 
mereial world. That was the statement of an historieal fa et, as 
true to-day as in the time of Cicero. The underlying principles of 
the Commercial law are the same in ail commercial countries; but, 
as matter of fact, the customs and laws of the varions commercial 
nations differ widely with respect to negotiable paper. The law 
merchant, as we hâve received it from the common law, grew ont of 
the cûstoms of the merchants of London, and in many essential par- 
ticulai^s is at variance with the commercial law of continental 
Europe. The language quoted from Cicero by no means suggests, 
nor is it true, that it is beyond the power of each sovereignty to 
change the commercial law to suit its pleasure. In the latter case, 
of Watson v. Tarpley, a statute of the state of Mississippi provided 
that "no action or suit shall be sustained or commenced on any bill of 
exchange until after the maturity thereof." This statute was in- 
voked in défense of an action in the fédéral court prior to the ma- 
turity of the bill against the drawer of the bill upon protest for non- 
acceptance. A question in the case was whether the statute of a, 
state could thus restrict the right of a party to pursue his suit in a 
fédéral court. The court held adversely upon that question. It 
is to be noted that the statute relied upon did not go to the question 
of liability upon the contract, nor impose any new term upon com- 
mercial contracts, but merely affected the remedy thereon, postponing 
suit until after maturity of the bill. The décision was certainly 
correct, because no state statute can thus control the remedy of a 
suitor in a fédéral court. 

The observations referred to in both the cases were certainly obiter 
so far as they seem to imply or can be properly construed as holding 
that a state is without power with respect to contracts made within 
its jurisdiction, and controlled by its law. In view of the eminent 
learning of the distinguished jurists referred to, their observations 
are to be treated with great déférence; but, if susceptible of the 
meaning contended for, they cannot be held to déclare the settled law 
of the land without détermination of the question by the suprême 
court in a cause wherein the question was involved and necessary 
to be decided. 

There are a humber of décisions of the suprême court which dis- 
tinctly recognize the right of such législation by the state. Thus, in 
Bank v. Donnally, 8 Pet. 361, it is asserted that: 

"The gênerai principles adopted by clvllized nations is that the nature, 
ralidity, and interprétation of contracts are to be governed by the law of 
the country where the contracts are made or are to be performed [the re- 
medy being governed by the lex fori]." 

In Musson v. Lake, 4 How. 262, 278, the question being whether 
the contract between the holder and indorser of the bill in contro- 
versy was to be governed by the law of Louisiana, where the bill 
was payable, or by the law of Mississippi, where it was drawn and 
indorsed, the court say : 

"This part of the contract was, by the agreement of the parties, to be 
performed in Mississippi, where the suit was brought and is now depending. 
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The construction of the contract ànd the diligence necessary to be used by 
the plaintlffs to entitle them to a recovery must therefore be governed by 
the law of the latter state." 

In Kailroad Co. v. National Bank, supra, Mr. Justice Harlan speak- 
ing for tlie court, observes (page 25) : 

"Aceording to the very gênerai concurrence of Judicial authorlty in thls 
country as well as elsewhere, it may be regarded as settled in commercial 
jurisprudence, there being no statutory régulations to the contrary, that when 
negotiable paper is received," etc. 

And 80 in Eailway Co. v. Prentice, 147 U, S. 101, 13 Sup. Ct 261, 
Mr. Justice Gray, delivering the opinion of tlie court, remarks upon 
tlie question tlien under considération that: 

"It Is a question, not of local law, but of gênerai jurisprudence, upon 
which this court, in the absence of express statute regulatlng the subjeet, 
will exercise its own judgment, uncontrolled by the décisions of the courts 
of the varions States." 

The contention that this statute of Massachusetts is invalid and 
inoperative goes to the extent of depriving a state of power to legis- 
late with respect to the law merchant. It présents a bold and far- 
reaching proposition, striking at the root of power in the respective 
states to which we are not prepared to yield assent. We are referred 
to no provision of the constitution which expressly or impliedly in- 
hibits the exercise of such power by the state. The contention 
assumes that there is a commercial law of the United States distinct 
from and indépendant of the law of the states. Whence came it, 
and how was it adopted? Was it the common law of England or 
the civil law of continental Europe? Was it a law appropriated 
by the nation upon the adoption of the constitution? It must then 
be universal in its application throughout the nation, overriding ail 
state laws upon the subjeet and ail right of the states to legislate. 
We know that most of the states are governed by the common law 
of England as modifled and adapted to the peculiar circumstances 
and conditions of each, and that one state, at least, is governed by the 
civil law. And we know, moreover, that the commercial law exist- 
ing in thèse various states, while alike with regard to underlying 
principles, is widely différent in many essential respects. There is 
no common law of the United States, except possibly as the common 
law of England has been adopted with référence to the construction 
of powers granted to the fédéral union. 

This subjeet received the considération of the court in Smith v. 
Alabama, 124 U. S. 465, 478, 8 Sup. Ct. 564, and was there determined, 
Mr. Justice Matthews, speaking for the court, saying: 

"There is no common law of the United States, in the sensé of a national 
customary law, distinct from the common law of England as adopted by 
the several states each for itself, applied as its local law, and subjeet to 
such altération as may be provlded by its own statute. Wheaton v. Peters, 
8 Pet. 591. A détermination in a glven case of what that law is may be 
différent in a court of the United States from that which prevalls in the 
judicial tribunals of a particular state. This arises from the circumstances 
that the courts of the United States, in cases within tbeir jurisdiction, wheré 
they are called upon to administer the law of the state in which they sit, 
or by which the transaction is governed, exercise an independent though 
concurrent jurisdiction. and are required to ascertain and déclare the law 
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aceordlng, to -tbelr own Judgment. Thls Is lUustrated by thé case of Rail- 
road Oo. v. Lorèkwood, 17 Wall. 357, where the common law prevalling in 
the State of New York, In référence to the liability of common carriers for 
négligence, receiyed a différent interprétation from that plàced upon ifby 
the judleial trlbunals of the state; but the law as applied was none the 
less the law of that state. In cases, also, arising under the lex mercatoria, 
or law merchant, by reason of its international character, this court bas held 
itself less bound by the décisions of the, state courts than in other cases. 
Swift V. Tyson, IG Pet. 1; Carpenter v. Insurance Oo., Id. 495; Oates v. 
Bank, 100 U. S. 239; Railroad Co. v. National Bank, 102 U. S. 14. Tbere is, 
however, one elear exception to the stateinent that there is no national 
common law. The interprétation of the constitution of the United States 
is necessàrily influenced by the fact that its provisions are framed in the 
languagè of the English common law, and are to be read in the light of 
its history. The code of constitutional and statutory construction which, 
theref ore, Is gradually f ormed. by the Judgments of this court, in the applica- 
tion of .thé constitution and the laws and treaties made in pursuance 
therepf, bas for its b^sis so much of the common law as may be Implled 
in thé subjeet, and constitutes a common law resting on national authority. 
Moore v. U. S, 91 U. S. 270." 

Mr. Daniel, in his valuable treatise upon the law of Negotiable 
Instrumepts (sections 863 and 864), deflnes the prlnciple which 
should rule the question in the f ollowing expliçit languagè : 

"Bach one of the United States is, in contemplation of Its own and of the 
fédéral constitution, a distinct and independent soyereignty, with its own 
pecullar code of laws and System of judleature. And whîle, in the aggre- 
gate, they compose one Intégral conf ederacy, which is itself an independent 
nation, patamount In certain 'respects to the states, in ail other respects the 
States retain thelr separate autonomies,. and are deemed as much foreign to 
each other as if not in any wise associated together. The régulation of 
contracts cornes peculiarly within the province of the states, aud theref ore 
contracts between citlzens of the différent states, while they may be en- 
forced by process in the fédéral courts, nevertheless are to be construed 
and effectuated, not by a gênerai syatem of laws which overspread the 
whole country, but in accordance with the principles of international law 
which govern transactions between parties of différent nations. 

"Sec. 864. As long as ail the parties to a bill or note are conflned within 
the limita of a single state, the local law alone détermines thelr rights and 
liabilities. No suit can be brought in a fédéral court, and any question 
which may be litigated begins and ends with the local tribunals. But the 
vast and constant traffic between the states, and the gênerai use of bills 
and notes as a médium of exchange, give circulation to those instruments 
from hand to band, and from state to state; and questions of nicety are 
often presented in the inquiry by what law the rights and liabilities of the 
parties are to be ascertained. In some of the states, as in Maryland, the 
English statute of 3 & 4 Anne is in force. In others, as in Virginia, where 
none but notes payable at bank are negotiable, there are pecullar statutory 
.provisions respecting commercial paper. In ail of the states each recognizes 
the précédents of its own courts, as iudependently of the rullngs of the 
suprême court of the United States as of those of Great Britaln, which may, 
indeed, shed great light on ail commercial questions, but are of no blnding 
authority. When suit is brought in one of the fédéral courts, it, on the 
other hand, wlll be guided by the gênerai law merchant In questions refer- 
able to It, and wlll foUow its own views aboUt it, unless the nature of the 
liability contracted has already been determined, in the partieular state of 
the contract, at the tlme It was entered into." 

We are of opinion that thèse principles are not shaken by the obiter 
dicta to which référence has been made. It will thus be seen that, 
in the exercise of the concurrent jurisdiction of the fédéral court with 
respect to ail contracts not within the exclusive control of the fédéral 
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government, we administer the law of the state which contrôla the 
contract) and that each state has the right to impose such conditions 
and limitations upon contracta, not inhibited by the terms of its own 
or the fédéral constitution, as it may see proper. It is, of course, 
most désirable that there should be uniformity of laws with respect 
to commercial paper, — a necessity becoming more and more empha- 
sized day by day, and which may possibly resuit in the grant of 
exclusive control of the subject to the fédéral government. It is 
not, however, within our provinces to bring about such a resuit, how- 
ever désirable. We are constrained to hold that the act of Massa- 
chusetts hère in question was a valid exercise of power, and became 
a term of this contract. The nature of the liability at the time of 
the making of the contract was declared by the statute law of the 
state of the contract, and we must construe the contract in the light 
of such statute law. 

We are thus brought to the question whether the known insol- 
vency of the maker at the time of the exécution of the note, and the 
fact that the plaintifls in error were directors, constituting a ma- 
jority of the board of directors, of the maker of the note, obviate the 
necessity of presentment of the note for payment, and the giving of 
seasonable notice of dishonor. The contract of the parties was con- 
ditional. It was, as we hâve seen, that if, upon due demand, the 
note should not be paid by the corporation according to its ténor, 
they would compensate the holder, or a subséquent indorser who is 
compelled to pay, provided the requisite proceedings for dishonor were 
duly taken. That there should be demand of payment and notice of 
dishonor were terms incorporated into this contract. Rothschild v. 
Currie, 1 Adol. & E. (N. S.) 43. The reason of the condition imposed 
by the law, doubtless, was that the indorser might take prompt meas- 
ures for his security, and the law presumed in jury from want of 
notice of dishonor. This presumption is certainly not refuted by 
proof of the solvency of the maker evidencing that no injury resulted 
from want of notice to the indorser. It is said, however, that in- 
solvency known to the indorser dispenses with the necessity of notice, 
because nothing could be lost by default of demand and notice. We 
are not prepared to concur in the conclusion of fact. We hâve said 
that the solvency of the maker, when no possible loss could resuit 
to the indorser from want of notice, will not excuse failure to advise 
of dishonor. Certainly, in the case of insolvency notice is more 
essential, that the party to be chargea may take prompt measures for 
his security. The insolvency of the maker might possibly aflfect the 
sufflciency of indemnity, but it would not necessarily resuit in a 
total failure of redress. That would be dépendent upon the estent 
of the insolvency. There hâve been cases, invested with peculiar 
equities, in which courts hâve sought to évade this wholesome rule 
of the common law, and in which they hâve permitted évidence of 
no injury to excuse notice. We are not prepared to follow a rule 
that will tend to confusion in commercial law in order to relieve a 
supposed hardship. We concur with the suprême court of Mass- 
achusetts in Farnam v. Fowle, 12 Mass. 89, 92, that "the hardship, 
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if any, arises from a fluctuation of opinion and an uacertainty as to 
rules, and seldom from aii inflexible adhérence to them,because, when 
it is once known that exactness in the performance of duty is to be 
required, parties will adapt themselves to such à state of things, and 
be always diligent and punctual to avail themselves of their con- 
tracts." And we concur with Mr. Daniel (Daniel, Neg. Inst. § 1134) 
that it is "a total misconception of the obligation of an indorser to 
place his liability at ail upon any question involving the pecuniary 
circumstances of his principal." Hardship is more likely to happen 
from spéculation of courts and juries in the détermination of the 
question of fact whether injury has or not resulted from want of 
notice than from strict adhérence to the law and to the terms of the 
contract. The better opinion is, and, as we think, the settled doc- 
trine of this country is, that insolvency is no excuse for failure of 
notice of dishonor. French's Ex'x v. Bank, 4 Cranch, 141 ; Wilson v. 
Senier, 14 Wis. 380; Sanford v. Dillaway, 10 Mass. 52; Farnam v. 
Fovi^le, 12 Mass. 89; Bank v. Ayers, 16 Pick. 392; Bank v. Spencer, 
6 Metc. (Mass.) 308. 

Nor do we think that the fact that the plaintifEs in error were 
directors and constituted a majority of the board of directors of the 
maker of the note is matter of moinent or excuses failure of notice. 
The case of Hull v. Myers, 90 Ga. 674, 16 S. E. 653, is urged upon our 
attention in support of this contention. The décision of the court 
upon this question is bottomed, as we think, upon incorrect reason- 
ing, and is without the support of authority. The court say: 

"Though the. debt is his, and not their own, primarily, yet, havlng ail his 
assets and full power over them and over ail his business, they are bound to 
know ail that he would be bound to know were his business and assets In 
his own hands and under his own management." 

If we grant this, we hâve already seen that the settled law of the 
land is that knowledge by the indorser of the solvency or insolvency 
of the maker will not excuse want of notice. The court f urther 
observes: 

"In this instance, the principal being a corporation, and the Indorsers the 
corporate directors, the latter could hâve no rlght or reason to expect that 
funds would be provided for liquidating the debt, unless it was done by their 
procurement or through their agency." 

This is true if it means that the funds to meet the note are in a 
sensé to be procured through and appropriated to the debt by the 
agency of the board of directors; biit it is not necessarily true if it 
means that the funds are to be procured through the agency of the in- 
dorsers of the note. Their contract is personal and individual, and 
is not affected by their ofiScial relation to the company. The direct- 
ors, in the management of the property of a corporation, hâve no 
duty imposed upon them or upon any member of the board to f urnish 
funds for the uses of the corporation, save such as arise from the 
fact that the property of the corporation is committed to their care. 
Unless knowledge by the indorser of the insolvency of the maker of 
a note can avail to dispense with the necessity of a notice, we are 
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unable to approve this décision. The defect in its reasoning seems 
appareût from the foUowing clause: 

"A single dlrector, or eren a mlnority of the directors, indorsing a note for 
the corporation, might be entltled to notice of dishonor, for one only, or a 
small number, mlght hâve a right to suppose that the note would be attend- 
ed to at maturlty; but, when the whole board or a majority of its members 
unité in the indorsement, each and ail se indorsing should be charged with 
the duty and responsibility of proteeting the paper, slnce the power to con- 
trol the conduct of the corporation in respect to paying or not paying would 
be in their own hands." 

It seems a curions conclusion that, because the note is indorsed 
by a majority of the board of directors, therefore the individual lia- 
bility of each is fixed, and want of notice of dishonor excused, upon 
the ground that they should act together as a majority, and so could 
appropriate funds of the corporation to the payment of the note. 
The argument assumes that they must act together as a majority of 
the board of directors; that there are funds of the corporation which 
should hâve been applied to the payment of the note, and were not 
applied, because of the non-action by the indorsers. The argument 
concèdes that, if the note were indorsed by a minority of the di- 
rectors, failure to give notice would not be excused. But by what 
right does the court assume that the majority of the directors indors- 
ing the note will or should act together as a majority in the board 
upon any question afîecting the interests of the company? The 
argument proceeds upon the theory that they should act in their own 
interest to protect their liability, and possibly in opposition to the 
interests of creditors. We think the case is founded upon a mistaken 
notion of the duties and obligations of directors. They are only to 
administer the property of the corporation as they flnd it. They are 
not obligea to furnish funds for the use of their principal, nor ought 
they, as directors, to protect their individual interests against the 
interests of their principal. It is, moreover, to be observed that, in 
the case we hâve now in hand, the body of the stockholders, some two 
months prior to the maturity of this note, directed the ofiScers of the 
company to wind up the affairs of the company at the earliest date 
practicable, to collect ail its assets, sell ail its property, and apply 
the proceeds to the payment of the debts of the company. The cor- 
poration then ceased to be a going concern. 

We hâve held in Manufacturing Co. v. Hutchinson, 11 G. C. A. 320, 
63 Ped. 496, that: 

"When a prlvate corporation is dissolved, or becomes Insolvent, and déter- 
mines to discontinue the prosecution of business, its property is thereafter 
afCected by an équitable lien or trust for the benefit of creditors. The duty 
in such cases of preserving it for creditors rests upon the directors or offl- 
cers to whom has been eommitted the autboritj' to control and manage its 
affairs. Although such directors and oflicers are not technical trustées, they 
hold, in respect of the property under their control, a fiduciary relation to 
creditors; and necessarily, in the disposition of the property of an insolvent 
corporation, ail creditors are equal in right, unless préférence or priority has 
been legally given by statute or by the act of the corporation to particular 
creditors." 

It would hâve been a violation of duty for the plaintiflfs in error, 
as directors of the company, after this resolution of the stockholders, 
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to have jjouglit to apply the assets of tbe coiî)or'ation to the pajment 
of this particular debt for which they;were conditionally liable, aiid 
thns to relieye themselves of liability, to the détriment of the gênerai 
creditoBS of the company. Their duty was to refrain from applying 
the assets of the corporation to the payment of this note if the assete 
of the corporation were insnfficient to pay ail debts in fuU. Their 
power by the resolution became limited, and their duty was to 
marshal ail the assets of the corporation, and apportion them ratably 
among ail the creditors of the corporation accordiûg to their equality 
of right. They could not legally hâve done that which the suprême 
court of Greorgia, in the case referred to, holds that they should hâve 
done, and failure so to do wrought légal excuse for failure of duty 
on the part of the holder of the note. In this respect this case is 
distinguishable from the case of HuU v. Myers. 

The court below held that the plaintiffs in error were joint maters 
of the note, and theref ore not entitled to notice of protest. We hâve 
seen that, by the law of Massachusetts which governs this contract, 
they were entitled to notice, notwithstanding that relation to the 
paper. We hold that failure of notice is not excused by anything 
apparent on the record, and that the plaintiffs in error are discharged 
from liability upon the paper by reason of failure of proper demand 
and of seasonable notice of dishonor. , 

The judgment will be reversed, and the cause remanded, with 
directions to the court beïow to render judgment for the plaintiffa 
in error upon the findings. 



DEAVBRS V. SPENCER et al. 
(Circuit Court of Appeals, Fourtli Circuit. November 7, 1895.) 

No. 124. 

Nbgligence— Fbllow Sebvants. 

A "track foreman" in tlie employ of a railroad, wlio, by tlie rules of tlie 
Company, is required to report to tlie superviser, and receive tiis instruc- 
tions as to ail hls work; who can only suspend or discharge tlie men in 
his gang temporarily, and subject to the approval of the supervlsor; 
■(yha follows minute directions as to the use of the track in his work; and 
who Works with the men forming the gang under hls charge, — is a f ellow 
servant of the members of such gang, who assume the risks of injury by 
his négligence. 

In Error to the Circuit Court of the United States for the Eastem 
District of Virginia. 

This was an action by William Deavers against Samuel Spencer, 
F. W. Huidekoper, and Beuben Foster, receivers of the Richmond & 
Banville Eailroad Company, to recover damages for personal inju- 
ries. Judgment was rendered in the circuit court for the défend- 
ants. PlaintiflE brings error. Afflrmed. 

John M. Johnson and James R. Caton, for plaintiff in error. 
Léonard Marbury, for défendants in error. 

Before SIMONTON, Circuit Judge, and SEYMOUR, District 
Judge. 
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SIMGNTON, Circuit Jùdge. This case cornes up by writ bf error 
to the circuit court of the United States for the Eastern district of 
Virginia. The plaintiff in error (the plaintifl below) was in tbe 
service of the défendants in error as a track hand engagea in repair- 
ing the roadbed and tracks in charge of the défendants' receivers. 
On the 15th December, 1892, he was at work with a gang in charge 
of one G'Bourke, track fôreman, at Springfleld station. They were 
putting in switch ties, — taking out old ties and putting in new ones. 
The track was jacked up on both sides. O'Kourke, who, as was his 
custom, was working with the hands, went to the high side of thé 
track, and threw the track himself . He then went to the loweir side 
of the track, aùd made two or three jerks at the jack handle. Fail- 
ing to move it, he called plaintiff to his assistance, who ran at once 
to him. Just as plaintiff reached O'Eourke the latter jumped on the 
jack and moved it, when down came the track and ties on the foot 
of the plaintiff, and seriously injured him. Thereùpon he brought 
this action. 

The judge below was of the opinion that O'Kourke and the plain- 
tiff were fellow servants, and that the défendants were not liable 
for the négligence of O'Rourke, if this caused the accident. The 
assignment of érrors makes this question hère. It also charges it 
as error that the court took the case from the jury and instructed 
them to return a verdict for défendants. The right of the court to 
instruct a jury to find a verdict for défendant, when the plaintiff bas 
failed to make out his case, is too well established to require discus- 
sion. Grand Chute v. Winegar, 15 Wall. .355; Klein v. Russell, 19 
Wall. 433; Montclair v. Dana, 107 U. S. 162, 2 Sup. Ct. 403; Randall 
V. Eailroad Co., 109 U. S. 478, 3 Sup. Ct. 322. The whole case dé- 
pends, theref ore, upon the question, was O'Rourke a fellow servant 
.of plaintiff, whose négligence was one of the risks assumed by him 
in his employment? O'Rourke was track foreman, and plaintiff was 
one of his gang. The rules prescribed for track foremen are as 
follows: 

"Track foremen report to and recelve their Instructions from the super- 
visor. They hâve charge of the repairs on their respective sections, and will 
be held responsible for the ihspection necessary to secure the safety of the 
road. They may discharge or suspend from duty any employé under their 
charge, but must report the case promptly to the supervisor for his approval. 
They must not increase their force without his consent. They must never 
obstruct the track in any way whatever without first consplcuously display- 
ing and using ail danger signais at least 900 yards in both directions. Extra 
trains may pass over the road at any time without préviens notice, and fore- 
man must always be prepared for them. Anything that interfères with the 
safe passage of trains at fuU speed is an obstruction. They are permltted 
to use the track In making repairs to within flfteen minutes of the time of 
passenger trains, ànd ten minutes of the time of freight trains, but invariably 
under the protection of ail necessary danger signais, which must be displayed 
at least 900 yards in each direction; and, If the signais cannot be seen by the 
foreman at the point where he is at work, a man must be placed in charge of 
them." 

It will be seen from thèse rules that the track foreman is wholly 
subordinate to his superior, the supervisor. To him he reports and 
from him reçoives instructions. He must inspect the road, but ail 

v.70F.no.5— 81 
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that hé doiés is to report 4Ms in order' to. get instructions with regard 
to it i Heicannot discharge or suspend any of the gang without re- 
porting'it at once to thë stipervisor and getting his approval. He 
cannot increase liis force without tlie consent of the supervisor. His 
instructions as to the usé of the track/ are minute and particular. 
He work» -wlth the hands. And the lever of the jack in raising the 
track is usèd by any of the hands. On the day in question O'Eourke 
was using it Was he a vice principal of the défendant? He occu- 
pied a position entirely subordinate. Necessarily, when he was with 
his gang, carrying out the instructions of the supervisor, he had 
supervision of them. If aay of them were idle or insubordinate, he 
could suspend them for the time. "The mère fact, however, that 
he had some sort of controi over the rest of his gang, does not de- 
stroy thé relation of fellôw servant with them." Baugh's Gase, 149 
U. S. 384, 13 Sup. Gt. 914. There is nothiiig in his own position, or 
in the nature of his duties, nor in the relation he bore to thé railroad, 
which can elevate him to the rank of a vice principal of his em- 
ployer. : Bailway Ce. v. Rogers, 6 C. C. A. 403, 57 Fed. 378; City of 
Minnèapolis V. Lundin, 7 Ci C. A. 344, 58 Fed. 525. We adhère to 
what was said in Thom v. Pittàrd, 8 U, S- App. 597, 611, 10 C. C. A. 
358, and 62 Fed. 232 : "Thèse petty section ofiBcials surely do not occupy 
such officiai position, do not hâve such authority and controi, as will 
justify the courts in holding that they represent the railroad Com- 
pany, — its alter ego, whose négligence is its négligence." The judg- 
ment of the circuit court is afSrmed, with costs. 



SABIN V. FOGABTY. 

(Circuit Court, D. Washington, E. D. May 17, 1895.) 

CoNTEMPT DP Court— Seizdkb by Shbkiff of Phoperty in Possessioit of 
Marshal. 

A marslial selling certain Personal property held by liim under process 
from a fédéral court, after accepting a bid, caused the property to be 
welghed and transported to the place designated for delivery to the pur- 
chaser. While at that place, in chargé of a deputy marshal, and bef ore 
delivery, the goods were selzed by a sherîiï, though he had been wamed 
that they were stlU In the njarshars custody; and he contlnued to hold 
possession after formai notice in writing. fleW, that this was a contempt 
of court, which should be punlshed by requirlng the défendants to pay 
into court the full amount for which thé property was sold by the mar- 
shal, together with a fine of $10 each and costs. 

This was an action by R/ L. Sabin against J. B, Fogarty. The 
case was heard on a motion to punish J. C. Lloyd and W. M. Stinson 
for contempt for disobeying and resisting process of the court. 

In an action at law by R. L. Sabin against J. B. Fogarty, a writ of attach- 
ment against the property of the, défendant was sued out in this court, and, 
by vlrtue thereof, a levy was ihade upon real and Personal property, in- 
cluding live hogs, as the property of the défendant. Afterwards, under an 
order of sale issued by the court, Charles Thompson, a deputy United States 
marshal, made sale of the hogs, at public auction, by weight, to one Dan 
Burns, receiving at the time $40 on account of the purchase price, and agreed 
with Burns to rembve the hogs to a place where they could be welghed, and 
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aftèrwards déliver them to hlmat the stock yards of the Northern Pacific 
Railroad Company, near BUensburg, when the balance o( the purchase price 
was to be pald. This arrangement was carried out so far that the hogs, 
aftèr belng weighed, were placed in the stoclc yards, with other hogs belong- 
ing to BUms; and the said deputy marshal, with his assistant, waa there 
awaiting acceptance by Bums, and payment of the prlce bid at the sale; and 
after Burns had cOTitracted to sell and deliver the hogs at Seattle, and had 
arranged for the transportation thereof, but before he had recelved the hogs 
from Thompson or paid the purchase price, the respondent Stinson, sherifC 
of the county, came to thé stock yards with a writ of replevin, sued out in an 
Independent action commenced In a state court, by a third party, clalming 
title to the hogs, adversely to ail the parties in the attachment suit, and, 
being thereto instlgated by the respondent Lloyd, acting for the attorneys 
for the plaintiff in the replevin suit, took the hogs from Thompson's posses- 
sion. The sheriffi wàs informed that Thompson was acting as a deputy 
marshal, and clalmed to De in possession thereof In his officiai capaclty, be- 
fore the hogs were taken from the ccaral; and he was by an attorney for the 
plaintiff in the attachment suit fully and clearly informed as to the exact 
status of the property; and aftèrwards, while the hôgs were yet in his pos- 
session, a demand in writing for the return of the hogs to the marshal was 
duly served upon him. Notwithstanding said wamings and demand, the 
sheriff retained possession of the hogs, and has disposed of the same. 

Cyrus Happy, for plaintiff. 
H. J. Snively, for défendant. 

HANFORD, District Judge (after stating the facts). It is my 
judgment that the respondents, W. M. Stinson and J. C. Lloyd, are 
guilty of contempt of court, for taking the property out of the hands 
of Deputy Marshal Thompson. There is no prlnciple better set- 
tled than that property which has been lèvied upon under a writ 
of attachment or exécution is in the custody of the court, and to 
forcibly and intentionally take it out of the hands of the oflQcer 
holding it under process is to disobey and resist the process. The 
facts in regard to the possession of the property are that the mar- 
shal, under the order of the court, had conducted a sale. The sale 
was not completed when a bid was accepted. The marshal was 
required to sell for cash, and he had no right to part with the pos- 
session until he received the money. Payment of the purchase 
money could not be made on the instant. The nature of the prop- 
erty was such that it took time to weigh it. It had to be moved 
before it could be weighed, and it took time to complète the ar- 
rangement, by weighing the property, receiving payment, and the 
delivery. The last act necessary to complète the transaction or pass 
the property to the purchaser was the delivery. The marshal had 
not parted with the possession. He had caused the property to 
be conveyed to" a place where it could be weighed, and, after it had 
been weighed, it was taken to a place where the purchaser was to 
reçoive it; but he nevèr gave up control of it. The évidence shows 
plainly that either he or some of his employés remained with the 
property until it was taken by the sheriff, so that, as a matter of 
fact, at that time the property was in the custody of the court. 
It has been taken by the défendants, and it is a question whether 
the court shall yield, or compel thèse défendants to yield. It is 
the plain duty of the court to protect its process, and prolect its 
ofBcers in the exécution of its process. 
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No claim of additional right by the défendants, on thè ground of 
their lack of knowledge or inforination thàt thè property was in 
the custody of the court, can be sustained. Whatever thie facts 
may bave been about tbe failure of the deputy marshal to give 
formai notice before the sheriff took the property into his posses- 
sion, the transaction was not complète — ^the marshal had not yield- 
ed possessioa, nor acquiesced in any transfer of possession — before 
he did give formai notice; and that was done in a formai way, after 
an attorney had explained to the sheriïï the exact state of aiïairs, 
and warned him that he would interfère with the orders of this 
court in attempting to take the property. After that, there was 
stillfurther notice given in writing, the effect of which was that 
the sheriff called for an indemnifying bond to protect him from the 
conséquences of knowingly opposing the process of this court. 

In regard to the good faith of the défendants, I think I would 
be willing to say that they were acting under a mistake as to their 
rights, if it were not for the affidavits they hâve filed hère. I am 
satisfled that in the beginning they had no intention of resisting 
the process of this court, but after commencing the replevin suit, 
and attempting tp take possession, finding the situation as it was, 
they saw fit to proceed; and, after being called to account in this 
court, they attempt to évade the conséquences by making false 
statements in their affidavits. Mr. Stinson, in his affldavit, makes 
this statement: That this affiant, at the time he took possession 
of said property, did not see there présent any deputy marshal, nor 
did.he know such deputy marshal was there présent, nor did any 
one claim to this affiant that said property was in the custody or 
Gontrol of any officer of the United States court, or any one else 
than said Dan Burns; and, further, he say s that this affiant had 
no intention of in any way or manner interfering with the order of 
this honorable court; that he had no knowledge that this property 
was daimed to be in control of any United States marshal or his 
deputy; There is a decided prépondérance of the évidence that 
Mr. Thompson did wam the sheriff, and warned Mr. Lloyd, and 
ail other persons there, before ànything had been done towards 
taking possession of the property, to desist; and, as I bave already 
stated, before the property was taken possession of, the whole mat- 
ter was explained by an intelligent business lawyer, and then the 
formality of notifying them that Thompson was deputy marshal, 
and that the property was in his officiai custody, took place. And, 
besides, Lloyd, who was there to direct the sheriff, representing the 
plaintiff's attorneys in the replevin suit, and Pogarty, knew ail the 
time who Thompson was. Mr. Lloyd, in his affidavit, says: Affi- 
ant saw one Charles Thompson, deputy United States marshal, 
présent before the demand by the said sheriff for the said property, 
and before the taking by said sheriff of said property; and, after 
the said taking, the said Charles Thompson,- as such marshal or 
otherwise, never made any claim or demand ifor the said property. 
Mr. Lloyd, on the witness stand, bas testifled the same way as that 
affidavit readiS, but he is contradicted by every other witness who 
has testifled hère, including Mr. Fogarty and Mr. Stinson. I bave 
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no reasonable doubt in this matter. A contempt case is one in 
which the court must be convinced beyond any reasonable doubt of 
the facts, before flnding a party guilty. Now, the facts are that 
the property was in the possession of the marshal under process of 
this court Thèse respondents knew it, and they intentionally and 
f orcibly took it out of the marshal's possession. 

The Judgment of the court is that the défendants Stinson and 
Lloyd are guilty of contempt, as charged; and that they shall forth- 
with pay into the registry of this court, for the beneflt of the par- 
ties concerned, the full amount for which the property was sold 
by the marshal, so that the marshal shall be protected, and so that 
Mr. Burns will be protected, to the amount of |40, paid by him on 
account of his bid at the sale; and that they each pay a fine of |10 
and the cost of this contempt proceeding; and that every day in 
which they delay to pay into court the amount of money they are 
required to pay to make up the value of the property taken will 
be regarded as a continuing and additional contempt, for which 
there will be a fine of $50 against each of them. 



UNITED STATES V. WOOD. 

(District Court, D. Oregon. October 21, 1895.) 

No. 3,9T6. 

PanjURT— False Afpidavit by Pdechaseb op Timbbb Lands. 

Appllcants to purcUase timber lands are required by statute to file an 
affldavit that the land is unfit for cultivation, uninhabited, and unim- 
proved, and, to the best of the applicant's bellef, contains no valuable min- 
erai deposits, etc. The land department, by its régulations, bas prescribed 
the additional requirement that the applicant shall swear that he person- 
ally examined the land. Beld, that a charge of perjury may be predicated 
upon a false statement in the affldavit that the applicant personally ex- 
amined the land; for the statute defining perjury in such cases (Aet 
March 3, 1857; 11 Stat. 250) includes aflidàvits made in compliance with 
"orders, régulations, or instructions" conceming public lands issued by 
the department officiais, as well as those made in compliance -with acts of 
congress. 

This was an indictment against John Wood for procuring another 
to swear falsely in a certain afiSdavit flled by défendant in support 
of an application to purchase timber land. 

Daniel E. Murphy, U. S. Atty., and Charles J. Schnabel, Asst. U. S. 
Atty. 
J, F. Caples and G. W. Allen, for défendant, 

BELLINGER, District Judge. The défendant was found guilty 
under an indictment charging that he procured one Karl Johnson to 
swear falsely that he (Johnson) had made personal examination of 
certain land which he desired to purchase, and that the same was 
unflt for cultiTation, etc. A second count in the indictment charged 
the défendant with procuring a like false oath from one P. August 
Johnson. The act of congress applicable in this case provides that 
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applicants to purchase timber landis shall flle a swom statement, 
designating the land; that the same is unflt for cultivation, and 
valuable chiefly for its timber or stonej that it is «ninliabited, con- 
tains no mining or other improYeraenta, or valuable deposits of 
minerais; that àpplicant bas madé no other application under this 
act ; and that he applies in good f aith for the same, for his own use 
and beneflt. The circular of instructions issued by the land depart- 
ment prescribes an additional requirement in the sworn statement 
to be made by the appIicant,: as follows: "That I hâve personally 
examined said land, and, from my personal knowledge, state that said 
land is unfit for cultivation, and valuable chiefly for its timber," etc. 
The act of congress does not require the affldavit to state that the 
àpplicant has "personally examined said land," and the point is made 
that the averment in this respect is therefore immaterial. By the 
act of March 3, 1857 (11 Stat^ 230), it is provided that, "in ail cases 
where any oath, affirmation, or afiidavit shall be made or taken, such 
oaths, affirmations, or affidavits, where made, used, or filed in any of 
the local land offices or in the gênerai land office, as well in cases 
arising under any or either of the orders, régulations, or instruction» 
iconceming any of the public lands of the United States, issued by 
the commissioner of the général land office or any other proper 
offlcer of the government of the United States, as under the laws 
of the United States in any wise relating to or affecting any right, 
etc., and any person or persons shall, taking such oath, affldavit, or 
affirmation, knowingly, willfully, or corruptly swear falsely, the same 
shall be taken and deemed to be perjury." It is compétent under 
this statute for the proper offlcers of the government, as a régula- 
tion in the sale of thèse lands, to require the affidavit of personal 
examination and personal knowledge on the part of the àpplicant. 
The oath required by the act of congress providing for the sale of 
thèse lands contains two parts: One, that the land is unflt for 
cultivation, uninhabited, and unimproved; and the other, that, to 
the best of the belief of the àpplicant, the land contains no valuable 
deposits of minerai, etc. This last part may be made on informa- 
tion, but the first statement necessarily implies a personal knowl- 
edge of the land. The requirement of the department as to the affl- 
davit of Personal examination is in conformity with the requirement 
of the first part of the oath provided by the statute. 

It may be questioned whether or not, without the rule or without 
an affidavit of personal examination, a party taking the oath pre- 
Bcribed by the statute, who bas not in fact personally examined the 
land, may not still be guilty of perjury in swearing absolutely to a 
state of facts which implies such personal examination. The point, 
therefore, made in support of the motion for a new trial, that the 
affldavit of personal knowledge is immaterial, is not well taken. 

It is further urged in support of the motion that the testimony of 
Karl Johnson shows personal knowledge of the land, and brings the 
case substantially within the rule of 14 Land Dec. Dept. Int. p. 436, 
where it was held that a party may personally examine the land ap- 
plied for by inspecting it fr^m an élévation, and that an affidavit 
of personal examination upon such an inspection is substantial com- 
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pliance vfïfh. the law. The testimony of Kai-l Johnson does not show 
knowledge of the laiid. On the contrary, Karl Jolmson testifled that 
lie had never seen the land, and that lie does uot know where it is. 
The affidavit of Johnson, therefore, that he had personally examined 
the lànd, is false, and he is guilty of perjury under the statute and 
régulation in question. The motion for a new trial is denied. 



WHEELER V. COBBIOY. 
(Circuit Court, D. Nebraska. November 6, 1895.) 

FOBFEITURE — COPTKIGHT LaTVS — LIMITATIONS. 

Eev. St. § 49G4, provides that eyery person wUo prints or sells a eopy- 
righted bock without the consent of the proprietor of the copyright shall 
forfelt every eopy of the book, and "shall forfeit and pay such damages 
as may be recoTered in a civil action by such proprietor." Section 4968 
provides that no action shall be maintained in any case of forfeiture or 
penalty under the copyright laws unless begun within two years. Held, 
that the damages recoverable in a civil action based upon section 4964 
are a forfeiture, within the meanlng of section 4968, and such an action 
is barred if brought more than two years after the cause of action arose. 

This was an action by Hiland H. Wheeler against Joseph E. Cobbey 
for damages for infringement of a copyright. The défendant de- 
murred to the pétition. Sastained. 

Burr & Burr, for plaintifl. 

G. M. Johnston and N. K. Griggs, for défendant 

SHIEAS, District Judge. The pétition in this case is based upon 
section 4964 of the Eevised Statutes, and the remedy sought is dam- 
ages for the alleged yiolation of a copyright which the plaintifl 
claims to own in certain éditions of a compilation and annotation of 
the Public Statutes of Nebraska. Upon the face of the pétition it 
appears that the acts of printing, publishing, and selling another 
édition of the public laws of Nebraska on part of the défendant, and 
which are relied upon as évidence of the violation of the copyright 
owned by plaintifl, were ail done more than two years before the 
présent action at law for damages was begun, and the question 
presented by the demurrer is whether the lapse of two years bars the 
action. In support of the demurrer it is said that section 4968 of the 
Revised Statutes expressly provides that "no action shall be main- 
tained in any case of forfeiture or penalty under the copyright laws, 
unless the same is commenced within two years after the cause of 
action bas arisen," and that ail actions for damages based upon sec- 
tion 4964 must be deemed to be in nature of a forfeiture, within the 
meaning of section 4968. As amended by the act of March 3, 1891, 
section 4964 reads as follows: 

"Every person, vyho after the reeording of the title of any book and the 
depositing of two copies of such book, as provided by this act, shall con- 
trary to the provisions of this act, within the time limited and without the 
consent of the proprietor of the copyright lirst obtained in wrlting, signed 
in the présence of two or more witnesses, print, publish, dramatize, trans- 
late, or Import, or knowing the same to be so prlnted, published, dramatized, 
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tianslatefî or Imported. shall aell or expose to sale aajr copy of such bock, 
shall forfeit every copy theréof to such proprietor, and shall also forfeit 
âDcl piay suéti damages as' may be recovered In a civil action by such pro- 
prietor fn aiiy court of compétent jurisdiction." 

BÔth the sections citecl form part of chapter 3, tit 60, of tlie Re- 
vised Statutes, wliich deaïs with the subject of copyrights. 

The pétition avers that hoth plaintifif and défendant are citizens 
of the state of Nebraska, and this court could not take jurisdiction 
of the case except upon the theory that the action arises under the 
laws of the United States, or, in other words, upon the theory that 
the plaintifE is seeking to enforce the rights and remédies created or 
recognized by section 4964. It cannot be questioned that any pen- 
alty or any forfeiture arising under the provisions of the copyright 
laws must be sued for ^ithin two years after the cause of action 
therefor has arisen, for that is the express déclaration of section 
4968. Theref ore the question is narrowed down to the inquiry 
whether the damages thàt are recoverable in a civil action for the 
violation of the provisions of section 4964 are by that section declared 
to be a forfeiture, withih the meaning of section 4968. On part of 
the plaintifE it is contended that the damages provided for in section 
4964 are not in the nature of either a penalty or a forfeit, and there- 
f ore the only limitation applicable thereto is the statute of Nebraska, 
which provides fonr years as the limit to an action for damages. On 
behalf of the défendant, as already stated, the contention is that the 
entire remedy given in that section is in terms declared to be that of 
forfeiture, and hence the two-years limitation is applicable thereto. 
As already stated, it must be held that this action is based solely 
upon the provisions of section 4964, and the plaintifE is seeking to 
recover against the défendant by reason of the provisions con- 
tained in this section, which expressly déclares that every person who 
in violation of the provisions of the act "shall print, publish, sell," 
etc., "any copy of a book protected by a copyright, shall forfeit every 
copy thereof to such proprietor, and shall also forfeit and pay such 
damages as may be recovered in a civil action by such proprietor iïi 
any court of compétent jurisdiction." Is it not clear that, if the 
plaintifE should now seek to forfeit the books printed by the défend- 
ant more than two years ago, such proceeding would be barred by the 
provisions of section 4968? Suppose the plaintifE had brought an 
action wherein he would show by his pleadings and proofs that he 
was the owner of a properly copyrighted book; that the défendant, 
in violation of the provisions of section 4964, but more than two years 
before the action was brought, had printed 1,000 copies of the copy- 
righted work, and had sold 500 thereof, retaining the remainder, ail 
the sales being made more than two years before the bringing of the 
action. Certainly in such case the plaintifif would not be entitled to 
a forfeiture of the books remaining unsold, and why should he be 
entitled to the forfeiture of the damages on the portion that were 
sold? If the two-years limitation would bar ail remedy as to the 
books remaining unsold, why should it not equally bar ail remedy as 
to the books that had been sold? The argument is made that dam- 
ages to be recovered by the party injured cannot be deemed to be 



WHEELER V. COBBEY. 489 

forfeited, and therefore cannot corne within the language of section 
4968. If the statute, however, déclares that damages recoverable 
bj the party injured are to be deemed a forfeit, within the meaning 
of that word as used in the chapter on the subject of copyrights, that 
settles the questiçn. Under the provisions of section 4964, books 
remaining in the hands of the défendant, in case of a violation of the 
section, are to be forfeited to the party injured, and it is admitted 
that the period of two years is applicable to this remedy ; and is it not 
clear that it is the intent of the succeeding clause of the sentence to 
include within the forfeiture which the section déclares shall be the 
punishment for a violation of its provisions the damages that may be 
recovered in a civil action against the wrongdœr? This construction 
gives force and meaning to ail the words used in the sentence. It 
reads that the wrongdoer "shall forfeit every copy thereof to such 
proprietor and shall also forfeit and pay such damages," etc. Ac- 
cording to the contention of the plaintiffi the sentence should be con- 
strued as though it read, "shall forfeit every copy thereof to such pro- 
prietor, and shall also be liable for such damages as may be re- 
covered," etc. If this is the correct construction of the sentence, the 
words "and shall also forfeit" are eliminated therefrom. It seems 
to me that this cannot be done, but on the contrary that it must be 
held that the words were put in the sentence for a purpose, and that , 
was to carry ont the idea that the punishment provided for by the 
section, against the wrongdoer, which provides that, as to boOks not 
sold, they should become the property of the injured party, and, as 
to books sold, that damages should be recovered, should be deemed 
to be in the nature of a forfeiture, aad thus bring the whole punish- 
ment within the limitation provided in section 4968. tJnder the 
provisions of section 4964 it is declared that one who violâtes the 
provisions of the section by printing a book protected by a copyright 
held by another shall be punished by a forfeiture of the books remain- 
ing unsold, and by a forfeiture of the damages shown to hâve been 
caused to ihe owner of the copyright. In other words, the wrongdoer 
is compelled to deliver up ail the books in his possession, and to pay 
the damages assessed against him, as a forfeit to the injured party. 
That is the punishment provided in the statute, and I do not see why 
it should be said that the punishment thus provided for should be 
split into parts, so far as the question of limitation is concerned, and 
especially if, to do so, it is necessary to eliminate from the section the 
words "and shall also forfeit." Counsel hâve not cited any decided 
cases upon the point, saying that none are to be found and I there- 
fore content myself with this statement of the view I take of the 
question as a matter of first impression, and I do so the more readily 
as I understand it is proposed to submit the matter at once to the cir- 
cuit court of appeals. The demurrer to the pétition will therefore 
be sustained upon the sole ground that it appears from the face of the 
pétition tha,t the right to recover damages for the causes set forth ii 
the pétition is barred by the lapse of time, under the provisions of 
section 4968. 
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. PALMER V. PATTERSON et al, 

(Circuit Court, E. D. Pennsylvania. October 21, 1895.) 

Patents— Construction of Claims— Hammocks. 

The Palméir jpatent, No. 271,510, for a "hammock or bëd bottom," con- 
strued llberally, as covering a rery usetul ànd novel invention, and beiug 
of a primary character; and daim 1 thereof Iteld infringed, clalm 2 hell 
not Infringed. 

This was a bill by Isaac E. Palmer agaînst James B. and George 
P. Patterson for alleged infringement of a patent relating to ham- 
mocks. 

Cowen, pickersori & Brown, for complainant. 
Wm. W. Porter, Frederick J. Gteiger, and Ernest Howard Hunter, 
for respondents. 

DALLAS, Circuit Judge. It bas been conceded that, as to George 
P. Patterson, the bill in tMs case should bè dismissed. This will 
accordingly bé done; and wbat fbllows is fo be undetstood as relat- 
ing only to thé remaining défendant, James B. Patterson. 

This suit is founded upon an alleged infringement of the ârst two 
claims of lettets patent No. 271,510, issued to Isaac E. Palmer, Jan- 
uary 30, 1883, 'for "hamniock or bed bottom." The question of in- 
fringement is the only substantial oné, and its right Solution dépends 
upon the construction which should be given to the clàimg sued on, 
respectively. ^'thé invention, though not a great oflè, is of consid- 
érable merit,' àuâ uiay, I thiiik, be properly classed a^ a primary one. 
Hammocks tvefe, of course, old; but Palmer, as fhè jprpôfs show, was 
the flrst to discover or devise any mèans by whicli tlièy could be 
efflciently and Satisfactoiily suspended, when made of light, woven 
fabric, as, for Ordinary outdoqr use, it is désirable they should be. 
lu doing this, be depàrted radically from anything that had been 
done before, âii^ supplied, not only a very usëful, but an also en- 
tirely novel, contribution to the art. He is entitled to as libéral an 
intetïiretation of his patent as adhérence to the UatUral mèaning of 
its terms will adpiit ot. The first claim is as follows : 

"(1) A hammock or bed bottom of wovbd, fabric, hàvlng suspension loops 
ai Its, ends, formèd of unwoveh portions of the threads ot the warp of the 
fabric, substantially as hereln descrîbed." 

. This language plainly maniïests that what w^s intended to be 
claimed was, broadly, any hammock of the materialdesignated, hav- 
ing the suspension loops described. The only express limitations 
are that the Jfabric used shall be a woven one, tbat.tbère shaJl be 
suspension loop^ and tliàt thèse shall be ^orn|ied of uawoven portions 
of tbe warp. T|iis seems to me to be not merely a fair aiid reason- 
.able understanding of tlj,è terms of tliis clàim, but, indeed, the only 
po^ible one. Nor do I flnd ,anyt|iing in tlie spécification, or in the 
prior art, to require its restriction within narroweJt^'ibounds than its 
tenus prescribe. In thât part of thé spéciûcatîôii which relates to 
the subject-matter of this particular claim, precisely the same lan- 
guage is used as in the claim itself ; and the drawings which are re- 
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ferred to as "embodying" the invention, and whjcli do illustrate its 
principle quite clearly, cannot, in my opinion, be justly regarded as 
circumscribing its scope. Nothing was previously known which, 
upon the construction now given to tliis claim, the patentée can be 
said to bave appropriated. The earlier patents set up are without 
pertinency. The slightest examination of them makes this so ap- 
parent as to render any discussion of them unnecessary. Neither is 
it requisite to descant upon the "Mexican hammock," or the fringed 
towels, which bave been adduced. Palmer's invention is essentially 
différent from anything which is shown by the former; and the 
fringe of a toWel fumishes no rational analogy, either in character 
or function, to the suspension loops of this patent. 

Infringement of the flrst claim bas been established. The défend- 
ant makes bis loops in a manner différent from that which is indi- 
cated in the patent in suit ; but tbe claim in question is not for a 
method of forming suspension loops, but for the loops themselves, 
by whatever method constructed, provided they be formed of un- 
woven portions of the threads of the warp of a woven fabric intended 
and used for a hammock. Therefore, as the défendant, admittedly, 
constructs his hammocks of woven fabric, and employs unwoven por- 
tions of its warp for tHeir suspension, the reaJ and only question is 
as to whether he fortns suspension loops, and it appears to me to 
be obvions that he does. He does not make them of precisely the 
same form as that in which, in practice, they are made by the plain- 
tiff. He reduces the length of the several loops, but by doing this 
their function is not affected, or their object varied. The plaintiiï's 
loops ârè united at both ends of each loop to the body of the texture, 
while the defendant's are formed by retuming thé threads for a 
short distance upon their outgoing portion, and there fastening the 
two limbs together. In my opinion, this différence, whether so in- 
tended or not, is merely evasive, and not substantial. 

The second claim is as follows: 

"(2) A hammock or bed bottom having Its end composed of doubled por- 
tions of a woven fabric, and having said doubled portions united by i^ séries 
of suspension loops formed of unwoven portions of the same warps, which 
enter into the weaving of the doubled fabric, substantially as berein de- 
scrlbed." 

This claim is not infringed. The defendant's construction does 
not bave doubled portions of a woven fabric, or anything else, "unit- 
ed" by its suspension loops. Let a decree be prepared in accordance 
with this opinion. > 



P. H, MUEPHY MANUF'G CO. v. EXCELSIOR CAR-EOOF 00. 

(Circuit Court, B. D. Missouri, E. D. October 19, 1895.) 

No. 3,801, 
1. Patents— Invention. 

The test of Invention In ail cases Is whether the devlce or improvement 
Is the product of an original conception of the patentée. It must involve 
somethlng beyond what is obvious to persons skilled in the art to which 
It relates, and it must amount to something more than a mère carrying 
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forward or more extended application of an original idea of another. It 
must be new, as well as useful. 

Si. Same— Evidence— ExTBNsivE Use. 

Giie who invokes the presumption clalmed to arlse where a patented 
article goes Into extenslve use, and supplants other devlces, has the bur- 
den of showing the fact as to the article in question; and where the évi- 
dence as to the supplantlng Is not satisfactory, and It appears that com- 
plalnant Is engagea largely In manufacturing articles of a différent de- 
sign from that of the patent sued on, the presumption should not hâve 
much weight 

3, Same— Cab Roofs. 

The Murphy patent. No. 414,069, for an improvement in car roofs con- 
sisting in the method of forming the joint between the plates, held void 
because of anticipation and for want of invention, in view of the prior 
State of the art. 

This was a bill in equity by the P. H. Murphy Manufacturing Com- 
pany against the Excelsior Car-Roof Company for alleged infringe- 
ment of a patent for an improvement in car roofs. 

Paul Bakewell, for complalnant 
B. F. Rex, for défendant 

ADAMS, District Judge. This is an action for alleged infringe- 
ment of létters patent of the United States, No. 414,069, granted to 
Peter H. Murphy, under date October 29, 1889, for improvement in 
car roofs. The substantial défenses are that the patent is void for 
want of noveity and patentable invention, and that the défendant 
has not infringed any of the claims of the patent The Murphy pat- 
ent is what is known as a "combination patent," and consists of de- 
vices for the manufacture of sheet-iron car roofs. Five spécifie 
claims appear in the patent, each one representing a certain aJIeged 
new and useful combination, and it is charged that the défendant 
has infringed each and ail of thèse claims. 

In order to understand the application of the devices embodied in 
thèse claims to practical use, it is necessary to présuppose the exist- 
ence of the framework of an ordinary freight car with elevated ridge, 
and roofs declioing slightly therefrom on each side to the eaves. If 
thèse declining roofs are covered with ordinary wood sheeting, the 
top of the car is ready for the metallic covering contemplated by 
complainant's patent. 

The first claim of the patent is for a combination, consisting (1) of 
angle strips in shâpe substantially like ordinary inverted T rails, 
nailed down through the flat flanges, to the sheeting, and thus ex- 
posing several upright flanges extending equidistantly apart from the 
ridge or peak to the eaves of the car, and (2) métal plates so eut, in 
width, as to ûïlia thèse equidistant spaees, and, in length, extending 
from the ridge to the eaves on each side. Thèse plates hâve one of 
their sides turùied ùp to fotm an upright flange, whicib, in laying the 
roof, is placed up against, andof equal height with, the upright 
flange of the angle strip. The next adjacent plate is also turned ùp 
at the edge, and formed into an oyerlapping or inverted U-shaped 
flange, whieli, in laying the roof, is madé to oyerlap the first-men- 
tibned upright flange of the next adjacent plate,: and the upright 
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flange of the angle strip against whicli it lies. In this way, by a 
succession of plates similarly formed, the one with the overlapping 
or iaverted U-shaped flange is made to engage the opright flange of 
the one laid immediately before and adjacent to it, together with the 
upright flange of the angle strip against whieh it is laid; and thus 
the entire side of the roof of the car is covered, and each plate is in- 
terlocked with its predecessor so as to f orm a continuons water-tight 
roof. The angle strips being nailed to the sheeting by and through 
the two flat flanges, thèse nails are covered by the successive plates 
as they are laid, so that no nail heads are exposed; and the roof, 
when done, forms a covering which thoroughly protects the car from 
leakage. It is this combination of the upright flange of the angle 
strip with the upright flange of one of the adjacent plates lying 
against it, and both engagea or overlapped with the inverted 
U-shaped flange forming the edge of the next adjacent plate, whereby 
a standing water-tight joint is formed between the several plates 
running from the ridge or peaJk to the eaves, which is the subject of 
the first claim of complainant's patent. 

The évidence shows, in my opinion, that there was nothing new in 
this combination at the date of the application for the Murphy patent. 
Evidence of the prior state of the art discloses that each and every 
élément of this claim was not only in public use as a combination 
for years before, but that the substantial équivalent of this combina- 
tion is found in several patents which antedate the application for 
the patent in controversy. The Naylor patent, No. 1,321, dated Sep- 
tember 11, 1839, which was for an improvement in the manner of 
covering roofs of houses and other buildings with sheets of métal, 
etc.; the Morsell patent, No. 165,113, dated June 29, 1875, for an 
improvement in metallic rooflng; the Hawthorne patent. No. 386,316, 
dated July 17, 1888, for new and useful improvements in rooflng; 
the Wands patent, No. 302,453, dated July 22, 1884, for new and 
useful improvements in métal car roofs, — each and ail fairly repre- 
sent the essential features of the combination found in this flrst 
claim. For instance, in the Hawthorne patent the angle strips are 
substautially the same as in the Murphy patent, and are applied to 
the sheets in substautially the same way as the angle strips of the 
Murphy patent. The flanges of the intervening plates, it is true, are 
ail upright; that is, one does not overlap the other forming the in- 
verted U-shaped protecting cap, as in the Murphy patent, but there 
is a separate cap thrown over the angle strip, with the two upright 
flanges of the plates resting against its upright flange, very much 
after the principle employed by défendant in manufacturing its car 
roof under the Jennings patent. No. 446,780, dated February 17, 
1891; and I quite agrée with complainant's counsel in the reasons 
assigned by him, showing that the combination of the Jennings 
patent, in this particular, is the substantial équivalent of the combi- 
nation under the flrst daim of the Murphy patent. Manifestly, this 
separate or disconnected cap serves ho other purpose thàn would be 
served if it was made intégral with one of the plates. By bolting 
thîs ^èpataté cap to onê of the upright flanges of the Hawthorne 
plates,' the overlapping flange of the Murphy patent is substantially 



494 FEDERAL EEPORTBB, VOl. 70. 

prodûced. If , tlierefore, tUe combinatiop under the Jennings patent, 
forming the joint extending from the roof to the eaves, is an in- 
fringement of the Murphy patent, in suit, the combination under the 
prior Hawthorne patent, l)eing the substantial équivalent of the 
combination under the Jennings patent, would clearly anticipate the 
Murphy patent in respect to the flrst claim thereof. "That which 
infringes if later would anticipate if earlier." Knapp v. Morss, 150 
U. S. 228, 14 Sup. et. 81. The other patents antedating the Murphy 
patent above referred to, when analyzed, also involye the substantial 
éléments and combinationsi of the flrst cjaim of the Murphy patent, 
and, ia my opinion, demonstrate that Mr^ Murphy présentée no new 
ideato the world in his flrst claim. ; 

The second daim is for a combination of the éléments of the ûrst 
claim, as already analyzed, with a like claim for forming a similar 
upright waterproof: joint where the upright ends of the plates on 
one side of the roof join, at the ridge pôle, the upper ends of the 
plates on the othèr side of the roof, There is therefore nothing 
new in this second claim, requiring f urther or additional considér- 
ation. It is simply a répétition of the flrst claim, applied to pro- 
ducing a joint at the ridge of the car, and is therefore void for want 
of novelty. ; • 

The third; claim is for a: combination of the éléments of the flrst 
and second ciaims with the addition of a four-way cap to be fitted 
over the openings necessarjly produced where the upright joint 
mentioned in the ôrsit claim, extending from the ridge to the eaves, 
meets or intersecfs the upright joint mentioned in the second claim, 
extending along the ridge. The necessity and function of this cap 
will be readily seen by an; inspection of the f oUowing diagram, 
éhowing the openings tobecovered: 




The figures 3-5 show the angle strip running from the ridge to 
th^ ,eayes| 6 shows the sheet, with its ppright flange, 7, lying against 
one. side of the angle strip; 6-10 shows, the next adjacent sheet, 
with its inverted tl-shaped flange, l'O, overlapping flange 7 and the 
angle strip,— makingaltogether t^e vipright joint extending from 
the ridge to the e3,ves, constituting tlje combination under the flrst 
claim of the patent, The figures 3r5, in pombination with 11 and 
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8^ show the transverse uprîght joint extendihg along the ridge of 
the car, which, with the first-mentioned combination, make the 
combination under the second claim, At the intersection of thèse 
two joints appears an opening, which, of necessity, must be corered 
în order to produce a water-tight roof. Mr. Murphy placed over this 
opening a f our-way cap, represented by the figure 16 in the diagram 
following: 




And it is this combination of the éléments of claims 1 and 2 with 
the cap which constitutes the third claim of the patent. 

in making this third combination, Mr. Murphy had before him, 
and, în contemplation of law, is presumed to hâve been familiar 
with, àll prior patents and ail information on the subject known 
to ùt used by the public. 

The test of invention, within the meaning of the patent law, in 
ail cases, is whethér the dëvice or improvemènt is the produçt of 
an original conception of the |)atèntee. It must involve something 
beyond what is obvions to persons skilled in the art to which it 
relates, and it must amount to something mote than a mère carry- 
ing forward or more extended application of an original idea of 
another. It ihust be, under the statute, new as well as useful. 
I*earcè V. Mulford, 102 U. S. 112; Burt v. Evory, 133 U. S. 349, 10 
Sup. Ot. 394, and cases cited. It is recognized that the patent sued 
on is what is known as a "combination patent"; and, even though 
ail the separate éléments are old or well known, there might be 
patentable invention in the combination, provided a new and use- 
ful resuit is obtained. Thomson v. Bank, 53 Fed. 250.^ But the 
question still remains whether the combination is new, and there- 
fore patentable, or whether, on the other hand, it is an aggregation 
of old éléments producing no new resuit, and therefore not pat- 
entable. Even if the aggregate resuit produces a better structure 
than was ever beforë produced, yet, if no new resuit is produced, 
it is not patentable. Eeckendorfer v. Faber, 92 TJ. S, 347; Brinker- 
hoff V. Aloe, 37 Fed. 92, and cases cited. 

tsa a A.5ia r 
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Applyi^ig tàese prînciples and .tpsts to the case befors \he mnrt, 
it seiems thi^t tiiis thirdclaiins whicb practicallj inçlfldes ail of 
complainaDt's, invention, m.ust fgili. I flnd in it no original concep- 
tion or no sulîstantially new resuit. The addition of the cap to 
cover openings at the intersection of the joint is nothing new. It 
is foundin seveçal patents antedating Murphy's, for improvements 
in metallic ceilings, — notably, the Adler patent, granted June 19, 
1875; the Northrup patent, granted November 24, 1885; the Thuner 
patent, granted January 24, 1888; and the Mesker patent, granted 
April 19, 1887. With the knowledge of thèse patents, and the use 
of a four-way metallic cap to cover siinilar openings in the intersec- 
tions of metallic ceiling joints, it seems to me that an ordinary 
head workman and skilled mechanië would naturally and almost 
spontaneously turn to a siniilar device to cover simiJar openings 
anywhere and for any purpose. If such is the case, no patentable 
invention is involved. Atlantic Works v. Brady, 107 XJ. S. 192, 2 
Sup. et. 225; Aron v. Manhattan Ry. Co., 132 U. S. 84, 10 Sup. Ct. 24. 

The Wands patent, dated July 22, 1884, for new and useful im- 
provements in car roofs, in my opinion, présents every élément, or 
the substantial équivalent of every élément, of this third claim of 
the Murphy patent. The angle strips, although made of wood in- 
stead of métal, serve the very purpose, and practically in the same 
way, as, Murphy's angle strips of iron. The plates and their at- 
tachments to the angle strips, both across the sides pf the roof and 
along theridge, form substantially the same upright water-tight 
joints, intersecting each other, and exposing openings along the 
ridge, as appear in tie Murphy patent, The continnous metallic 
sheet extending along the roof, and covering thèse exposed open- 
ings, while not a perfect four-way cap, is a device very suggestive 
thereof. The skill of an ordinary foreman or head workman, fa- 
miliar with the Wands continuons cap, could hardly fail to see the 
possible advantage of cnt^ng this continuons cap, and folding it 
çlosely down over the four intersecting joints. This Wands patent, 
taken in connection with the testimony showing prior use of the 
four-way cap to cover suph exposed openings, denjonstrates that 
there was nothing new in. this combination. To say nothing of the 
testimony showing use of this cap in similar combinations at re- 
mote periods as to which the testimony of witnesses might be un- 
reliable, it stands undisputed that a similar four-way cap had been 
in use to cover intersecting upright metalliq; joints on the court- 
house in the city of St. Louis, for many years prior to the applica- 
tion for the Murphy patent. 

In the light of ail the évidence before the court bearing upon the 
prior state of the art and prior use, the conclusion, in my opinion, 
is irrésistible that Murphy discovered nothing new either in the 
éléments employed or in the combination d^scribed in the third 
claim. The détails of construction, likehprizontal rivets used in- 
stead of perpendicular screws to attach the upright flanges of the 
plates to the angle strips, or the horizontal rivets used instead of 
solder to attach the caps to the upright joints, seem to me nothing 
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but an obvious mechanieal contrivance, which any ordinarily skill- 
ful mechanic would apply to accomplish the required purpose; and, 
even if thèse détails were the subject-matter of distinct daim, I 
could not, under the authorities referred to, hold that they or either 
of them, separately considered, or considered in connection with 
the alleged combinations of either claim, involve patentable inven- 
tion. For the foregoing reasons, the third claim must be held void 
for want of novelty and patentable invention. 

The fourth claim is practically the same as the second, and re- 
quires no additional considération. 

The fifth claim is the same as the third, with the addition of a 
screw stud imbeddéd in the framework of the roof of the car, pass- 
ing through the corner caps hereinbefore referred to, for the purpose 
of fastening down the walking board running along the top of the 
car. The disposition of the third claim practically disposes of this 
fifth claim. The addition of a boit to be used to attach the running 
board to the roof is so manifest an expédient already practically 
embodied in the Wands patent as to négative the possibility of 
novelty or patentable invention in the use of it. 

PlaintifE's counsel invokes a presumption of novelty in the Mur- 
phy roof, from the alleged fact that it went into gênerai use, and 
supplanted other roofs. If such were the fact, the presumption 
suggested would arise, and, in case of doubt on the issue of pat- 
entable novelty, it might turn the scale; but, in view of the fact 
that many other considérations besides novelty of the article are 
involved in its popularity or salability, thèse incidents become a 
very unsafe criterion. Duer v. Lock Co., 149 TJ. S. 216, 13 Sup. Ct. 
850. The évidence, however, does not satisfy me that the Murphy 
roof constructed under the patent in suit ever went into gênerai 
use, or supplanted others in use bef ore it was invented. The bur- 
den of showing this rests upon the complainant, who is invoking 
the presumption. The évidence shows that about 10,000 of thèse 
Murphy roofs hâve been made since the date of the patent. There 
is no évidence of their supplanting other roofs in the market. On 
the contrary, there is very substantial évidence showing that com- 
plainant is and has been for some time manufacturing a différent 
roof. Mr. Bluedorn, a director in complainant corporation, testify- 
ing for his Company, makes it perfectly certain, not only from what 
he says, but from what he déclines or omits to say, that the com- 
plainant corporation is engaged largely in manufacturing car roofs 
of a design différent from the design of the Murphy patent. TJnder 
such circnmstances, the presumption invoked by complainant ought 
not to hâve much weight, if any. 

Disposing of this case on the ground of want of novelty and pat- 
entable invention in the several claims of the Murphy patent, it is 
unnecessary to say anything concerning the défense of noninfriiige- 
ment I may, however, briefly add that the évidence of the prior 
State of the art, which has brought me to the conclusion above in- 
dicated, would, in my opinion, force the court to a narrow and lim- 
ited construction of the claims of the Murphy patent; and, if such 
v.70F.no.5— 32 



4â8 ' VSDÉàAh BEFOBXEB, VOl. 70. 

construction shonld be gîven them, the défendants roof inanùfac- 
tured undér tlje Jennings patent -wonld not be an infri^g^ement of 
the Murphy patent in suit; or any of its claims. TUe bill must be 
dismissed. 



HBAD V. PORTER. 

(Circuit Court, D. Massachusetts. October 1, 1895.) 

No. 16. 

1. Patent Ihfeingbment Suits— Equitt Jubisdictiok— Acçountinq op Pkof- 
iTB— SùEvivAL OF Actions. 

The décision In Root v. Kallway Co., 105 U. S. 189, that équitable juris- 
dlctlon in a bill for a naked account agalnst the Infringer of a patent 
cannot be sustained upon the theory that the wrongdoer Is a trustée of 
hls gàl^s aùd profits for the use of the owner of the patent, does not In- 
volve the conclusion that such suits are to be rega^rded as mère actions 
of tott f or the i-ecovery of damages, in which the rlght of action caunot 
survive the inf ringer's death. ' 

The single question decided in that case was that a blU for a naked ac- 
count of profits and damages again^t an infringer cannot be sustained; 
that suèh relief ordlnarily is Incidental to some other equity, the rlght 
to enforce which secures to the patentée his standing in court; and that 
the most gênerai ground for équitable interposition is to insure to the 
patentée his rights by means of an injunction agalnst a continuance of 
the infringement. 

3. Samb— Mbasuke of Damages— Gains and Profits. 

Notwlthstandingthe pro-^lsion of the act of July 8, 1870 (16 Stat. 201), 
giving to the complainànt in an équity suit 'for infringement of a patent 
the rlght to recover damages: in addition to proâts, gains and profits are 
Still the propermeasurept damages, except wljere the ipjury sustained 
by the infringement is piainly greater than the aggregate of what was 
made by the infringer. iirdsall v. Coblidge, 93 U. S. 64; and Root v. 
Rallway Co., 105 U. S. 1S9,' foUowedi 

4. Samb. ,',',, 

■ The profits actually màdô by an infringer, for which recovery is sought 
by a bill in equity, are not the same as damages iii an action of libel, 
slander, diversion of a water course, and similar actions of, tort The 
f oriner are the actual, direct, pecuniary benefits, capable ofdeflnite meas- 
urement, acqulred by the wrongdoer; the latter ar^ ptlmarliy the loss 
sùffered by thè Injured pàrty where the wrongdoei* rfeaiBzes no pecuniary 
benefits, or only such as are indirect, : Indefinite, orrest In^^eculation, 
compromise, or arbitraryadjustment. , 

5. Same— Abatbmbnt AND iReVivAL— Deatb o» Défendant. • 

Upon the foregolng pripclples, held, that a biU in equity for infringement 
of a patent which prays f or an Injunction and an account of profits is 
not fo'tinded updn a tort in such sensé that tiie dëàth of the défendant 
wlU abate the same, so that it cannot be revived. 

This was a suit by Cliarles Head against: Samuel. W. Porter for 
alleged infringement of a patent. On motion to dismiss the bill on 
the ground that the suit bas been abated by the deàthof the défend- 
ant ■■ ■■ ■.>■'. 

William A. Hayes, for complainànt. 

Sberman Hoar and Alex. P. Browne^ for défendant. 
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COLT, Circuit Judge. This is a motion to dismiss a bill in equity 
upon the ground that by reason of the death of the défendant the suit 
has abated, and cannot be revived. The bill is brought for the in- 
fringement of a patent, axid containg tbe usual prayer for an injunc- 
tion and an account of profits. The usual mode of procédure where 
the défendant dies pending suit is for the complainant to bring a bill 
of revivor, and for the défendant to raise the question of the survival 
of the action by demurrer to the bill; but, since the question has 
been fully argued on the présent motion, I will proceed to eonsider it. 

The proposition relied upon in support of the motion is that a suit 
for the infringement of a patent, being essentially an action of tort 
for damages, does not survive at commofn law or by statute; that this 
applies to bills in equity as well as actions at law, because "whether 
an action survives dépends on the substance of the cause of action, 
not on the forms of proceeding to eijf orce it" Schreiber v. Sharpless, 
110 U. S. 76, 80, 3 Sup. Ct. 423. There hâve been five cases in the cir- 
cuit courts in which this question has been passed upon. In four of 
thèse it was held that a bill in equity for the infringement of a patent 
is not finally determined by the death of the défendant, and that the 
abatement may be arrested by bill of revivor. Smith v. Baker (de- 
cided by Judge McEennan in 1874), 1 Ban. & A. 117, Fed. Cas. No.' 
13,010; Atterbnry v. Gill (decided by Judge Welker in 1877), 3 Ban. 
& A. 174, Fed. Cas. Noi 638; Kirk v. Du Bois (decided by judges 
McKennan and Acheson in 1886), 28 Fed. 460 ; Hohorst v. ïlovs'ard 
(decided hj Judge Laeombe in 1888), 37 Fed. 97. The remaining case 
—Draper v. Hudson (decided in 1873), Holmes, 208, Fed. Cas. No. 
4,069 — can hardly be considered an authority in çonflict with thèse 
cases, in View of the ground on which that décision rests, and the sub- 
séquent case of Atwood v. Portland Co., 10 Fed. 283, in which, speak- 
ing of Judge Shepley's décision in Draper v. Hudson, Judge Lowell 
(page 284, Holmes, Fed. Cas. No. 4,069) says, "As an authority in this 
court, his décision is not binding." Draper v. Hudson was not put 
upon the ground that the action did not survive at common law, but 
that it became abated because the principal relief f ailed. The court 
says: "When the title to the principal relief, which is the proper 
subject of a suit in equity, — the injunction and discovery, — fails, the 
incident right to an account fails also." This is not the law. It is 
now settled that where a bill in equity is brought upon a patent, and 
during the pendency of the suit the right to an injunction fails by 
reason of the expiration of the patent, the suit is not determined, but 
the court will proceed to administer the other relief sought. Beedle 
V. Bennett, 122 U. S. 71, 7 Sup. Ct. 1090; Clark v. Wooster, 119 U. S. 
322, 7 Sup. Ct 217; Consolidated Safety-Valve Co. v. Crosby Steam 
Gauge & Valve Co., 113 U. S. 157, 5 Sup. Ct. 513. In case of the 
death of the plaintiff, a bill in equity for the infringement of a pat- 
ent does not abate, but may be prosecuted to final judgment by his 
représentatives. Eailroad Co. v. Tûrrill, 110 U. S. 301, 303, 4 Sup. 
Ct 5; May v. Logan Co., 30 Fed. 250. If this motion is to be deter- 
mined on the aytiiority of adjudged cases, it should be denied. But 
it is strenuously contended that, assuming this cause of action might 
hâve survived previous to Eoot v. Railway Co. (1881) 105 U. S, 189, 
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the décision în that case so modified or changed the law that it does 
not now survive. Upon this assumption, Kirk v. Du Bois and 
Holiorst V. Howard, supra, were wrongly decided, sitice tliey arose 
after Ihe décision in Root y. Raiiway Co. Tlie reasoning of counsel 
is as follows: In the décisions previous to Eoot v. Eailway Ce, the 
right of recovery in a bill in equity for the infringement of a patent 
was based upon the theory of a flduciary relation between the pat- 
entée and wrongdoer, whereby the infringer became a trustée of the 
proiits for the use of the owner of the patent, and liable to account as 
such; that this doctrine was overthrown in Root v. Raiiway Ck).; 
and that it follows that an action for infringement, whether at 
law or in equity,' is a simple tort for the recovery of damages, which 
does not survive. It is necessary, therefore, to flnd out the scope of 
the décision in Root v. Raiiway Co., and its bearing on the présent 
motion. The single question determined in that case, in the lan- 
guage of Mr. Justice Matthews, speaking for the court (page 215), was 
aâ follows: 

"Our conclusion is that a bill in equity for a nalied account of profits and 
damages against an infringer of a. patent cannot be sustalned; that such re- 
lief ordinarily Is incldental to some other equily, the right to enforce which 
secures to the patentée his standing in court; that the most gênerai ground 
for équitable interposition is to insure to the patentée the enjoyment of his 
spécifie right by injunction against a continuance of the infringement." 

In the considération of that question the court reviews the f ounda- 
tion on which the jurisdiction of courts of equity rests in patent 
cases, and the doctrine that an infringer is a trustée of the profits 
made by his wrongf ul acts, as in the case "of trustées who hâve com- 
mitted breaches of trust by an unlawful use of the trust property 
for their own advantage," was held to be unsound; that "it is the 
character of the property, and not the wrong done in converting or 
withholding it, that constitutes the wrongdoer a trustée." In re- 
spect to prior cases, such as Packet Co. v, Sickles, 19 Wall. 611, and 
Burdell v. Déwing, 92 U. S. 716, which assumed the doctrine of 
trusteeship, the court, in Root v. Raiiway Co. (page 214), said : 

"But the inference sought to be drawn from the expressions referred to is 
not waiTanted, It is true that it is declared in those cases that in suits in 
equity for relief against infringements of patents the patentée, succeeding in 
establishing his right, is entitled to an accOunt of the profits reallzed by the 
infringer, and that the rule for ascertaining the aniount of such profits Is 
that of treating the infringer as though he were a trustée for the patentée 
in respect to profits. But it is nowhere said th^t the patentee's righî to an 
account is based upon the Idea that there is a flduciary relation created be- 
tween him and the wrongdoer by the fact of Infringement, thus confeixing 
jurisdiction upon a court of eqttity to admlnister the trust and to compel the 
trustée to accoimt . That would be a reductio ad absurdum, and, if accepted, 
would extènd the jin-lsdiction of equity to every case of tort where the wrong- 
doer had rèalized a pecuniary profit from his wrong. AU that was meant in 
the opinions referred to was to déclare accordlng to whât rule of computa- 
tion and measurement the compensatioa of a complainânt would be ascer- 
talned in a cojirt of equity, w^ich; havlng aaquired' Jitfisdictlon upon some 
équitable grounds to grant relief, would retain the cause, for ithe salie of ,ad- 
mlnistering ah èntire remedy and complète justice, r^therthan send him to a 
court of law for redress In «j. second action. The rule aûôptea was that which 
the court In fact applies in cases of trustées who hâve commltted' breaches of 
trust by an unlawful use of the trust property for thelr own advantage; that 
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Is, to require them to refund the amount of profit whlch they hare actually 
realized. ïhis rule was adopted, not for the purpose of acquirlng jurisdic- 
tlon, but, In cases where, having jurisdietion to grant équitable relief, the 
court was not permltted by the principles and practice in equlty to award 
damages In the sensé In which the law gives them, but a substitute for dam- 
ages, at the élection of the complainant, for the purpose of preventing multi- 
plicity df sults. And the particular rule was formulated, as will be seen by 
référence to the cases already referred to, out of tendemess to défendants in 
order to mitlgate the sererity of the punishment to which they might be sub- 
Jected in an action at law for damages. * * * But it is a rule of adminis- 
tration, and not of jurisdietion; and, although the créature of equlty, it is 
recognized as well at law as one of the measures, though not the limit, for the 
reoovery'bf damages." 

In defining the jurisdietion and characteristics of courts of equity, 
the court (page 207) said : 

"It Is the fundamental characteristlc and limit of the jurisdietion In equlty 
that it cannot give relief when there Is a plain and adéquate and complète 
remedy at law; and henee It had no original, independent, and inhérent power 
to afford redress for breaches of contract or torts, by awardlng damages; for 
to do that was the very office of proceedings at law. When, however, relief 
was sought which equity alone could give,— as by way of injonction to prerent 
a continuance of the wrong, in order to avold multlpllelty of sults, and to do 
complète justice,— the court assumed jurisdietion to award compensation for 
the past Injury; not, however, by assessing damages, which was the peculiar 
office of a jury, but requlring an account of profits, on the ground that. If any 
had been made, it was équitable to require the wrongdoer to refund them, as 
It would be inéquitable that he should make a profit out of hls own wrong. 
As was said by Vice Chancelier Wigram in Oolbum v. Simms, 2 Hare, 543, 
'The court does not, by an account, accurately measure the damage sustained 
by the proprietor of an expenslre work from the invasion of hls copyright by 
thè publication of a cheaper book,' but, 'as the nearest approximation which 
it can make to justice, takes from the wrongdoer ail the profits he has made 
by his piracy, and gives them to the party who has been wronged.' " 

Eoot V. Eailway Co. does not touch the question whether a bill in 
equity for relief against infringements of a patent abates by reason of 
the death of the défendant, but it simply décides that équitable juris- 
dietion in a bill for a naked account against an infringer cannot be 
sustained upon the doctrine that the wrongdoer is a trustée of his 
gains for the use of the owner of the patent, and that some recognized 
ground of équitable relief must appear in the bill. 

The présent bill prays for an injunction as well as an account of 
profits, and is, therefore, a case within the jurisdietion of a court of 
equityt It not only asks for an injunction against future infringe- 
ments. but it calls upon the wrongdoer to refund the profits he has 
made, "as it would be inéquitable that he should make a profit out 
of his own wrong." Profits are the gains or sarings made by the 
wrbngdoer by the invasion of the eomplainant's property right in his 
patent. They are the direct pecuniary benefits reeeiTed, and are ca- 
pable of a deflnite measurement. Oalling them the "measure of dam- 
ages in equity" dœs not mean that they are the same as damages 
in an action at law. They are clearly not the same. "Profits in 
equity are the gain, or éàving, or both, which the défendant has 
made by employing the ihfringing invention. This gain or savîng 
is a fàct It is an actual pecuniary benefit which has resulted di- 
rectly from the def«ndanf s wrongf ul use of the plaintiff's property, 
which he has had and elijoyed, ând tô which, on équitable théories, 
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the plaintif isentitled." 3 Rob. Pat § 1062, note 7, par. 3. Àtlaw 
damages ihayincludé profits, but they also include otlier éléments 
necessary to make up the actuaJ loss, and to glve full compensation 
to the injured party. They may be still f urther increased by way 
of punishment for the wrôn^. But eqnity, uniess hj statute, exacts 
nothing by way of loss or punishment f rom the wrongdoer except his 
actual gains. In Elizabeth v. Pavement Co., 97 U. S. 126, Mr. Justice 
Bradléy, speaking for the court (page 138), said: 

"But éné thing may be afflrmed wlth reasonable confidence,— that. If an 
infrlnger of a patent bas reallzed no profit from the use of tbe Inveûttori, he 
cannot be called upon to respond for profits. The patentée. In such case, Is 
left tp bis remedy for damages. It is also clear that a patentée is entitled to 
recover the profits that bave been actually realized from the use of bis in- 
vention. * • * It may be added tliat, where no profits are sbown to bave 
accrued, a court of equlty cannot give a deçrée for profits, by way of dam- 
ages. Or as a punishment for the Infringement. Livlngston v. Woôdvrorth, 15 
How. 559. But wben the entlre profit of a business or undertaking résulta 
from the useof tbe invention; the patentée will be entitled to recover tbe 
entire profits, If be elects that remedy." 

Referring to that case in Root v. Rail way Co., the court (page 203) 
said: 

"Accordlngly, in that case, thé blll was dismissed as to tbe cîty of Elizabeth, 
whicb bad infrlrtged, because it appeared tbat it had made no profit from tlie 
use of tbe pàtentéd improvement, wblle a decree was rendered against the 
contractor who had laid the pavement which was ti^e subject of tbe patent, 
because he was shown to bave ibade profits from the inf ringéûient. The 
municipal corporation, of course, remained liable to respond in damages in 
an action at law for any loss wbicb tbe pl3,intifC could bave establlsbed by 
proof." 

By the act of July 8, 1870, c. 230 (16 Stat. 206), the complainant 
in a bill in equity brought for the infringement of a patent is entitled 
to recover, in addition to the profits, the damages he h£^s sustained. 
In referring it;o,thîs statute in Birdsall v. Coolidge, 93 Ù. ^. 64, the 
court (page 69) said: 

"Gains and profits are still tbe proper measure of damages in equity suits, 
except in cases where thé injury sustained by tbe infringement is plainly 
greater tban the aggregate of what was made by the respondent; in which 
event the provision is thàt the complainant 'shall be entitled to recover, in 
addition to tbe profits to be accounted for by the respondent, tbe damage» 
be bas sustained thereby.' " 

In referring to that case in Root v. Railway Co. it is (page 201) de^ 
clared: 

"The whole force of the change in the statute consists in conferring upon 
courts of equity, in the exercise of thelr jurlsdiction in administering the relief 
which they are accustomed and authorized to give, and which Is appropriate 
to tbeir forms of procédure, the power not merely to glve that measure of 
compensation for the past, which consists In the profits of the infrlnger, but 
to supplément it, wbea necessary, with tbe fuU amount of damage suffered 
by .the complainant, and which, if he had sijed for that alone, he would bave 
rejiîofered in anothér form." . 

TJhe gênerai rule that personal action» die with the person does 
not apply witepe property is acquired which benefits the testator. In 
the language of the supr^ne court in U. S. y. Daniel, 6 How. 11, 13 : 
•■Where, by mâaas of the offense, proi)erty is acquired which benefits tbe 
testator, àere an actlou for the vajiue of the property shall survive against thfr 
execùtor." 
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In the case of Bishop of Winchester v. Knight, 1 P. Wms. 406, 
■where the bill prayed for an account of ore dug by the ancestor of 
the défendant, and the argument was that, this being a personal tort, 
it died with the person, Dsrd Chancellor Hardwicke (page 407) said : 

■ r ■ ■ 

"It would be a reproach to equity to say, where a man bas taken my prop- 
«rty, as my ore or timber, and disposed o( It in his llfetlme, and dies, that in 
this case I must be without remedy. It is true, as to the trespass of brealilng 
up meadow, or ancient pasture ground, it dies with the person; but as to tlie 
property of th€ ore or timber it would be elear, even at law, if it came to the 
-exeeutor's hands, that trover would lie for it; and, if it bas been disposed of 
in the testator's lifetime, the exécuter, If assets are left, ought to answer 
for it." 

In Lansdowne v. Lansdowne, 1 Madd. 116, which was a bill for an 
account of profits for équitable waste, the vice chancellor (page 139) 
said: 

"This I take to be a just exposition of the qualifications under whlch the 
maxlm, 'Actio personalis moritur cum persona,' is received at law; and, if 
equity is to décide in analogy to a court of law, the question in the présent 
case will be whethçr, by the équitable waste commltted by the late marquis, 
lie derived any benefit; or whether it was a naked in jury, by which his estate 
was not benefited. * * • And as at law, if légal waste has been commltted, 
and-the party dies, an action for money had and received lies against his rep- 
résentative, so, upon the same principle, in cases of équitable waste, the party 
must, through his représentatives, refund in respect to the wrong he has 
done." 

In tbe case of Phillips v. Homfray, 24 Ch. Div. 439, Justice Bag- 
gallay (page 476) said: 

"Thè gênerai resuit of thèse cases, and of others to the like effect, may thus 
be stâted: that a court of equity will give efCect to a demand against the 
estate of a deceased pérsoh in respect of a wrongf ul act done by him. If the 
wrôngful act has resulted in a benefit capable of being measured pecuniarily, 
and if the demand is of such a nature as can be properly entertalned by tTie 
court, The principles thus acted upon by courts of equity are in accordance 
with thè conclusions enunciàted by Lord Mansfleld with référence to actions 
at common law whlch survive or die on account of the Cause of action; but, 
as regards those actions which at common law survive or die on account of 
the form of action, courts of equity will not permit the justice of the case to 
be defeafed by rëason of the technicalities of particular procedlire." 

In Sayles v. Eailroad Co., 4 Ban. & A. 239, Ped. Cas. No. 12,424, 
which was a suit for tbe iûfringement of a patent, Judge Hughes (page 
245, 4 Ban. & A., Ped. Cas. No. 12,424) said : 

"Let us now suppose the case of a person who takes possession of and uses 
another's horse, wagon, and team, or thrèshing machine, without his knowl- 
■edge, consent, i or authority. In such a case * * * tbe owner may recover 
damages in ijfçspass for the tort, or he may walve the tort, and sue in as- 
sumpsit on the implied promise to pay what is equitabJy due for the use and 
possession of the property. * * * The case I hâve su^ppsed is, in principle, 
preciSély thé ca^e we hâve at bar; for there is no magical quality in the 
property of the patentée in his patent to distinguish this case f rom the one 
just supposed. * * * The act of the défendant was nothing but the simple 
one of a person taking and using another's property without authority, to his 
own advantàgè, and incurrihg a UabiUty t» compensàte the owner for such 
Bse of the property. The casé is. In principle, precisely identical with that 
of such vise of a horse, or a boat, or a wagon and team, or thrèshing machine, 
giving a right Qf action in assumpsit" 
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In StoheGutter C6. v. Sheldons, 15 Fèd. 608, wMcli was a patent 

suit, Judge Wheeler (page 609) observed: 

"Whëfa the Windsor Maaufacturlng Company soW machines embodying 
thèse Inventions to the défendants for use, it Invaded the orator's rights, and 
converted the orator's property to its own use. Thèse acts were tortions, and 
an action would lie for thèse wrongs. As that company received money for 
the orator's propMi:y, the orator could waive the tort, ' and sue in assumçsit 
for the mbijey, or, what is the same in effect, proceed for an account of the 
money received." 

In Jones v. Van Zandt, 4 McLean, 599, Fed. Cas. No. 7,503, the 
court (page 600, 4 McLean, Fed. Cas. No. 7,503) said: 

"But, except by statute, actions of torts, replevin, etc., do net survive against 
the executors or administrators, unless the estate of the deceased received 
some gain from the wrong, when some form of action vvill lie." 

May V. Logan Co., 30 Fed. 250, was an action at law against the 
county of Logan for the Infringement of a patent, which came before 
Judges Jackson and Welker. Judge Jackson, in the opinion of the 
court (page 259), said: 

"It would be a strange anomaly in the law if a county, which had thus 
wrongfully approprlated a patentee's invention and property, could escape 
liability for damages thence resulting to the owner by the simple device of 
calling the illégal act a tort, or by saying that the remedy by an action on 
the case, which congress had provided, was appropriate or applicable only to 
torts. * • * The patentee's rights and remédies are created and deflned 
by congress, which has, under the constitution, the exclusive control of the 
subject Tbe right Is glven and remedy created by fédéral statute, which 
does not except eounties from the obligation to respect the exclusive grant to 
the patentée of maJdng, selling, and using his Invention. Judicial refinements 
and distinctions upon the character of the remedy prescrlbed by congress for 
violations of the patentee's rights, conferred by statute of the gênerai govern- 
ment, should not be resorted to either to defeat the right or impair the rem- 
edy. If congress had not directed that an action on the case should be the 
remedy for the recbvery of damages for the infringement of a patent, the 
patentée could, in cases like the présent, waive what is called the tortious act, 
and bring assumpsit lipon the impUed contract against the county to recover 
the value of his property approprlated. It is refining too much to allow the 
nature of the action to defeat the actual and substantial rights." 

An invention involves the conception of means, which, when em- 
bodied in a concrète form, mây become the subject of a patent. "It is 
a mental resuit, * * * and the ïaachine, process, or product is 
but its material refiex and embodiment." Smith v. Nichols, 21 Wall. 
112, 118. A patent is an incorporeal property right in an invention, 
created by statute. Property rights, whether corporeal or incor- 
poreal, are governed by the same principles, and should receive equal 
protection. When a person wrongfully appropriât^ a patented in- 
vention, it is an invasion of the patentee's right of property, and the 
gains or profits derived from such piracy belong to the patentée. Be- 
cause the machine in which the wrongdoer may hâve embodied his 
piracy may not belong to the patentée does not aflfect the real charac- 
ter of the act. I can see no différence in principle between a suit by 
the owner of a patent against an inf ringer. to recoter the profits he has 
made and a suit by the owner of land or of a mine against a wrong- 
doer to recover the vaine of timber or ore taken. î éannot assent to 
the proposition that the profits actually made by an infringer, fw 
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wMcH recovery is sought by a bill in equity, are tie same as damages 
ha. an action of lilael, slander, diversion of a water course, trespass in 
breaking up meadow or pasture land, and similar actions of tort. 
The former are the actual, direct, pecuniary beneflts, capable of défi- 
nite measurement, acquired by the wrongdoer; the latter are pri- 
marily tlie loss suffered by the injured party where the wrongdoer 
realizes no pecuniary beneflts, or only such as are indirect, indeflnite, 
or rest in spéculation, compromise, or arbitrary adjustment. For 
thèse reasons I am of opinion that this cause of action survives, and 
that the motion to dismiss shonld be denied. 
Motion denied. 



BOLDBN T. JÎJNSEN et aL 

(District Court, D. Washington, N. D. October 28, 1895.T 

L Fedbbal Courts— Admiealtt Juhisdiction — iHJtmiBS to Sbamen oh For 
KiGN Ships. 

A tJnlted States court slttlng In adimlralty bas full jurlsdlctlon of a 
Ubel âled by a seaman, who is an American citizen, to recover damages 
for perso&al injuries caused by cruel treatment wlille engagea as a aea 
mab on board a f oreign vesBel. 

8. Dauases pob Personal Injuribb— Okubltt to SEAMœNà 

E'our thousond ûye hundred dollars were awarded to a seaman for Per- 
sonal injuries occasioned by torture, tn punistiment of Insolent language. 
whereby the circulation of blood In hls hands was ârrested, causing the 
sliin and flesh'to blister and decay, and so aftectlng the cords as to cause 
his Angers to remaln permanently bail; thus disabling hlm from perform- 
Ing the labors of a sailor. 

This was a Ubel by Louis Bolden against S. Jensen and J. M. 
McLean to recover damages for cruelty and personal injuries in- 
flicted upon him as a seaman upon a Chilian phip. Défendants, 
having been taken in custody under a warrant of arrest issued pur- 
suant to admiralty rule 2, moved the court to quash the same and 
discharge them, and exonerate their sureties. This motion was 
heretofore denied. 69 Fed. 745. The cause is now heard upon 
the merits. 

A. R. Coleman, for libelant. 
John B. Allen, for défendants. 

HANFORD, District Judge. The libelant, who la a North Car- 
olina negro, came to Port Townsend from Valparaiso, as a member 
of the crew of the Chilian ship Atacama. On account of injury to 
his wrists and hands, he is in a most déplorable condition. The 
actual physical condition of those members, and the uncontradicted 
testimony of the physicians who hâve examined and treated him, 
proves that he bas been subjected to torture, by having both wrists 
so tightly bound by handcuflfs or cords as to arrest circulation for 
such length of time as to produce what the doctors term "strangula- 
tion.'' The skin and flesh of both palms hâve been blistered, caus- 
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iiigiîâeèafp', «nd the siin 'of hfe; knudkles;hajs, by sévère bruising or 
chàfiûg, bêëH destroyed. Jtist above'each wrist joM there are 
dëep séaràf Cixïnpletely enciTclingthe wrists. The cords;are sô af- 
fectèd thàt bis" Angers reniain bent, and the testimony shows that 
some of thein, at least, can ïrever be stràightened. ■ Be is probably 
permanently disabled from pèrforming any labor requiring him to 
grasp ropës ôr iniplenlents, so that it will be unsafe for him to ever 
attempt to perform thè dutîes of a sailor. 

By whom and in what itnanner were thèse injuries inflicted? 
Thèse are the principal qiîestxOQs which I must deterininé from the 
évidence. The libelant has testified that his injuries are the re- 
sult of his being triced up in the ship, during the voyage, by the 
défendants. Both of the défendants and other witnesses whom 
they hâve produced hàvé giveû t^stimony contradicting the libel- 
ant's version of his treatnv^nt, and they deny that he was triced 
up or that his wrists were bound in any way to cause such in jury, 
but they hâve failed tooffer any teStimony whatever explaining 
how or in wha,t. manner thp injuries were inflicted. I hàye nothing 
in opposition tb the libelant's plain sworn statement,: èxcept the 
argument of the défendants' attomey, who advances the theory 
that the injuries were self -inflicted by the libelant. This theory 
is built mainly upon the lack of évidence to prove that the de- 
fendants were actuated by any spirit of malevolence against the 
libelant, aiid the évidence tending to prove that he received hu- 
mane treatment at their hands after the infliction ,of the injuries, 
and the négative testimony of the défendants and the second mate 
and the carpenter of the ship. The uncontradicted testimony 
proves that, after the ship sailed from Val paraiso, the flrst mate 
was taken ill, and, in conséquence, was left at the pott of Iquiqui, 
at which place the défendant McLean and his wife came on board 
as passengers. On arrivai at Port Tôwnsend, McLean represented 
himself tb the Chiliân consul and others as being the agent of the 
owner of thé vessel, and transacted business as such agent, and 
declared his purpose to hâve the libelant imprisoned until the ves- 
sel should return to Chili, ànd then returned in the ship, to be dealt 
with according to Chilian laws, for misconduct during the voyage. 
At différent times during the early part of thé voyage, the libelant 
disputed with the défendant Jensen, who was the nominal master 
of the ship, and the second mate, and he was considered by them 
to be insolent and dangerous. Thèse occurrences cfllminated one 
afternoon, when the libelant was at work on the fore topmast yard;; 
and, being sharply and roughly reproyed by the second mate for 
dilatoriness in his work, he answered in such a way as to bring on 
a quarrel. After cursing each other aloft, the second mate de- 
seended to the deck, foUowed by the libelant; and; there, after a 
sheath knife, which was the only weapon the libelant had posses' 
sion of, had been throwui aside byhim, or taken from him by Mc- 
Lean, the two engaged in a fight, in whicJi the second mate was 
getting worsted, when Oapt. Jensen came to his rescue with à be- 
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laying pin. While the negro had the second mate down upon the 
deck, and was striking him with his fist, the captain, who is a 
large, powerful man, seized him by thé shirt collar with his left 
hand, and endeavored to, if he did not actually, strike him with 
the pin, and then, with the help of McLean, led him aft to the 
cabin, put him in irons, and shut him up in a small room, where he 
was kept in that fix until the next day. 

The negro's description of the manner of his imprisonment is to 
the effect that, when the captain interfered in the fight, he was 
struck three heavy blows with the pin on the back of liis neck and 
head; that, in the small room off the cabin, his wrists were hand- 
«uffed behind his back, a rope was rove through the handcuffs, or 
a Connecting link, and three tums of it were taken around his neck, 
and it was then passed through the handcuffs or link, and then to 
a ringbolt in the ceiling or wall of the room, and made fast, so that 
his position was such as to compel him to keep his head drawn 
backward, and to stand on his toes in order to relieve his arms 
from the pain of being drawn up behind his back, and he was kept 
in that position, without relief and without water, until nearly noon 
of the following day, during ail of which time he was in terrible pain. 
The Tessel was at that time in the tropics, and the room in which 
he was shut up was close and hot. He cal led and begged for wa- 
ter to drink, but none was given to him. When he was ânally re- 
lieved, his hands were swollen and stinking. The second mate, a 
witness for the défendants, bas testified that the negro did call 
for water while the witness was at supper, and that he arose from 
the table, and gave the negro water to drink. In this he is con- 
tradicted by the carpenter, also a witness for the défendants, who 
states that he ate supper with the second mate, and that that of- 
ilcer did not go from the table to answer any call of the negro. The 
4efendants and their witnesses testify that the negro spent the 
whole night howling, cursing, threatening, and striking his head 
and body violently against the wall of the room, and surging to 
free himself from the irons and rope which held him. They hâve 
întroduced, as exhibits, three ankle irons, which they claim were 
used instead of the handcuffs. One of the three cannot be locked, 
and they are ail so large when closed and locked that the libeiant's 
hands and elbows can easily pass through them. It is simply 
impossible that the wounds upon the negro's wrists could bave 
been produced by thèse irons. It is claimed that the negro was 
secured by placing one of the anklets upon each of his arms, Con- 
necting the two with the third iron, passing a rope through this, 
in front of his shoulders, and leading back in such a way as to 
draw the irons up so high that his arms could not be drawn out, 
and that the end of the rope was then secured to a bunk in the 
room, leaving 18 inches of slack, so that he could stand up, sit 
down, or lie upon the bunk. They claim that the negro was at the 
time so enraged and violent that it was necessary to secure him 
thus, to prevent injury to himself and others in the ship. They 
deny mbst positively that the rope was used to bind his wrists, or 



508 FEDEBAt REPOETEE, Vôl. 70. 

tàat any irons or rope were placed upon him which couîd in any 
way prevent circulation or cause strangulation. The attorney's 
theory is that the negro, in his rage, managed in some way to so 
entangle the rope about his wrists as 'to cause straûgulàtion ; "but 
the witnesses hâve failed tô support this theory, by testifying that 
they found the negro at any time entangled in the nieshes of the 
rope, and to me the theory seems to be as unreasonable as the de- 
scription given by the défendants of the manner in which they 
secured the negro with such irons as they hâve produced in court. 
It is manifestly impossible that the negro could hâve been held by 
thèse irons, unless they were so suspended from his néck as to be 
drawh up on his arms considerably above his elbows; and in that 
position, of course, they cûuld not produce wounds upOn his wrists, 
and it would be equally impossible for him to entangle his wrists 
in the rope leading from the irons above his elbows. 

Besides the improbability of the story which thèse défendants hâve 
attempted to palm off on the court as to their humane efforts tosecure 
this one man in such a way as to prevent the inflictîon of injury 
upon himself, in which they failed of success, I flnd other inconsist- 
ent and manifest falsehoods in their testimony, which compel me 
to discrédit ail of their évidence. I will mention only a few in- 
stances. Capt. Jensen admits that, while the negro and the second 
mate Were struggling together on the deck, he tried to strike the 
negro a hard blow with the belaying pin; and although he was 
within striking distance, and held the negro by the shirt coUar, and 
is an able-bodied and powerful man, and the negro was not on 
guard against him, and there was nothing whatever to hinder Or 
prevent, yet he did not strike him, but missed the object of his aim, 
because the two were wriggling about. He has also sworn posi- 
tively that Mr. McLean was only a passenger on the ship, and de- 
nied that he had any information or knowledge that Mr. McLeah 
actéd or claimed to be an agent of the shipowner after her arrivai 
at Port Townsend, although it is clearly established by the testi- 
mony of the Chilian consul, as well as by the admission of McLean, 
that the consul advanced money to McLean on account of the 
ship; that McIiCan made contracts for loading the ship, and trans- 
acted àll the business tisually transacted by the master of a ship 
in a foreign port. McLean is a man of mature years, and was for 
many years a shipmastèr, and has had much expérience with sail- 
ors; and yet he has testifled that when thè flght occurred, after he 
had takeh the knife away from the negro, he became so excited 
and was so néarly unconscious that he cannot tell whether, at the 
time Capt, Jensen arrived upon the scène, he had hold of the negro 
or not, and is unable to give an account of his own performances in 
connection with the fight; and yet he assumed to testify in the 
most positive manner a^ to ail of the acts and motions of Capt. 
Jensen from the time he came ont of the cabin ùntil the negro 
had been secured in the sinall room. . He also gavé as an explana- 
tion for his own excitement that, when the flght occurred, the of- 
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ficers were surrounded by 10 other mutinous sailors; and yet there 
is not another scintilla of évidence that any of the sailors, except 
the libelant, were mutinous, or made any démonstrations, or even 
sympathized with the libelant, who was the only negro among 
them; and, being particularly interrogated upon the cross-examina- 
tion, he was unable to specify any sailor who had made any dém- 
onstration indicating a mutinous spirit. He has also denied posi- 
tively that, after arrivai at Port Townsend, he gave any directions 
in regard to the negro, or assunled any control or authority with 
respect to him. In this he is contradicted by Capt. Barneson, the 
acting Chilian consul at Port Townsend, who has testified positive- 
ly that, after the negro had been taken to the hospital, McLean 
required him to notify the surgeon in charge that he (McLean) 
would hold him responsible for the safe-keeping of the negro, as 
he intended to hâve him returned to Chili for f urther punishment. 
The Personal appearances of the men indicate to me that McLean 
is a positive character, and inclined to be aggressive; while Jensen 
is of a phlegmatic tempérament, and a person who probably, in the 
présence of such a man as McLean on board of a ship in which 
he claimed the rights of an owner, would be of a négative and 
yielding disposition. There is uncontradicted testimony in the case 
that, on one occasion during the voyage, McLean chastised the cook 
for wasting potatoes. I hâve no doulat he was the actual com- 
mander, and that Jensen fiUed the place of flrst mate. 

I reject the testimony of both défendants, and the second mate, 
and also that of the libelant's witness Michael Mazello, as un- 
worthy of belief . Although the évidence on the part of the libelant 
is in many respects unsatisfactory, enough.has been proven to 
convince me that the libelant was subjected to torture, and I am 
equally convinced that it was unnecessary for thèse ofiQcers to 
resort to extrême cruelty in dealing with a single negro. Although 
he may hâve been insolent, in their hands he was comparatively 
weak and helpless. At the very time when, according to their 
own testimony, his violence and rage was at the maximum, thèse 
two men led him the length of the ship; and, while the captain 
was getting the irons from the locker, the other défendant held 
him. The pretense that thèse two experienced and powerful ship- 
masters were afraid of this colored boy is too utterly ridiculous. 
Lawful punishment, within the bounds of modération, would hâve 
suppressed any disposition on his part towards mutiny or insub- 
ordination. 

Although the injury was inflicted at sea, on board a foreign ship, 
the case is within the jurisdiction of this court; and, even if the 
libelant were an alien, it would be the duty of this court, which 
for such cases is a court of the world, to administer justice. In 
doing so the court exerts its powers under the law, and without 
any infraction of the rule of comity, as that rule has been deflned 
in ail the adjudged cases. See The Belgenland, 114 U. S. 355, 5 
Sup. et 860, in which Mr. Justice Bradley reviews the authorities. 
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ânâ truly states the doctrine as to jurisdiction of courts of ad- 
miralty and the rnle of comity, as follows: 

"For clrcumstances often exlst whlch render ît Inexpedient for the court' to 
take jurisdiction of controversles between foreigners In cases nbt arlslng 
in ttie country of ttie forum; as, wliere tliey are govemed by theiaws of tlie 
country to wliich the parties belong, and there is no difflculty in a resort to 
its courts, or where they hâve agreed to resort to no other tribunals. The 
cases of foreign seamen suing for wages, or because of 111 treatment, are 
often In thls category; and the consent of their consul or minîster is fre- 
quently requlred before the court will proceed to entertain jurisdiction; not 
on the groï(nd that It bas not jurisdiction, but that, from motives of con- 
venlénce or international comity, it will use its discrétion whether to exer- 
cise Jurisdiction or not; and whére the voyage is ended, or the seamen hâve 
been dlsmissed or treated wlth great cruelty, it will entertain jurisdiction 
even against the protest of the consul. Thls branch of the subject will be 
found discussed in the following cases: The Catherina, 1 Pet. Adm. 104, 
Fed. Cas. No. 13,949; The Forsoket, 1 Pet. Adm. 197, Fed. pas. No. 17,682; 
The St. Oloff, 2 Pet. Adm. 428, Fed. Cas. No. 17,357; The Golubchick, 1 W. 
Bob. Adm. 143; The Nina, L. R, 2 Adm. & Eccl. 44; on appeal, L. R. 2 
P. C. 38; The Léon XIII., 8 Prob. Div. 121; The Havana, 1 Spr. 402, Fed. 
Cas. No. 6,226; The Becherdass Ambaidass, 1 Low. 569, Fed. Cas. No. 1,203; 
The Pawashlck, 2 Low. 142, Fed. Cas. No. 10,851. * • ♦ But, although the 
courts will use a discrétion àbout assuming jurisdiction of controversles be- 
tween foreigners in cases arlslng beyond the territorial jurisdiction of the 
country to whlch the courts belong, yet, where such controversles are com- 
munls juris,— that is, where they arlse under the common law, of nations,— 
spécial grounds should appear to induce the court to deny its ald to a for- 
eign suitor' when it has jurisdiction of the shlp or party charged. The ex- 
istence of jurisdiction in ail such cases is beyond dispute. The only question 
will be whether it Is expédient to exercise It. See 2 Pars. Sbipp. & Adm. 
226, and casés clted in notes." 

The libelant, however, is an American citizen, and entitled to 
obtain redress for his injuries in a court of his own country having 
jurisdiction of the persons of the défendants. Considering the ex- 
tent of the injuries, and the probable responsibility of the libelant 
himself by reason of provocation on his part, I award him as dam- 
ages the sum of |4,500, and ail costs, including the expenses of 
keeping the défendants, since they hâve been in the custody of the 
marshal. 
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■ THK H. N. EMILIE. 

BEDMBYER et al. v. THE H. N. EMILIE (LA CHANCE, Intervener). 

(District Court, D. Minnesota, Fifth Division. November 20, 1895.) 

1. Admiraltt Phaoticb— Libels in Rem— Intervention by Mobtgagek. 

A mortgagee of a vessei may intervene in a suit In rem, for tlie purpose 
of resisting Uens sought to be establlsbed by libelàsts. 

2. Mabitime Liens— State Statutbs— Supplies in Home Pokt. 

Liens given by state statutes for supplies furnished In the home port 
may be enforcefl In the fédéral courts, and are entltled to prlority orer a 
previously recorded mortgage; but they are subject to the conditions im- 
posed by the state stâtute, and must be enforced witbin the statutory 
limit of tlme. 

3. Samb— Lâches. 

Liens for wages accming subsequently to a recorded mortgage hâve 
priority; and, «where the mortgagor has control of the vessei, the rule of 
lâches will not be as rigidly enforced as when subséquent rights hâve 
Intervened. No fixed period of time wlU be established as an inflexible 
rule fOr the détermination of lâches, but every case must dépend upon its 
pecullar équitable circumstances. 

John Jenswold, Jr., for libelants. 
Spencer & Hollembaek, for intervener. 

NELSON, District Judge. On March 29, 1895, Hedley E. Red- 
meyer filed a libel against the schooner H. N. Emilie for work done 
and performed on that boat between August 1, 1891, and June 3, 
1892, in a home port, and for wages on différent occasions, as mate 
and seaman thereon, from June 4, 1892, to November, 1894. On 
April 30, 1895, Erick Erickson flled a libel against the same boat 
for wages earned thereon in August, 1892, and June, 1893. Where- 
upon Eugène La Chance intervenes, resisting the libels, and asks 
that a judgment obtained by him, duly docketed in St. Louis county, 
Minn., April 11, 1895, for $496.77, on a mortgage given to him by 
Henry J. Redmeyer, the owner of the boat, March 11, 1892, and duly 
recorded in the office of the collector of customs of the port of 
Duluth, Minn,, be declared a lien and charge upon said schooner 
superior to the libels, and asks a decree accordingly. 

There can be no question as to the right of La Chance to intervene 
as a claimant in this manner. Schuchardt v. Babbidge, 19 How. 
239. He seeks to defeat thèse libels on the grounds that the sums 
claimed for work done and performed on the boat cannot now be 
recovered, because the action was not commenced within a year 
after it accrued; and, also, that the amounts claimed for wages are 
stale daims, and, not having been enforced within a reasonable 
time, the liens are thereby lost. The rule is well settled that a 
lien for supplies furnished in a home port, given by a state statute, 
can be enforced in rem in the United States district court (The 
Menominie, 36 Fed. 197), and that it has priority over a previously 
recorded mortgage on the vessei (Clyde v. Transportation Co., 36 
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Fed. 501; The Madrid, 40 Fed. 678); but it is aiso true that, where 
a lien is souglit to be establislied by virtue of a state statute, it 
is subjeçtto thé conditions imposedby that statute (The Editli, 94 
U. S. S18; The Menominie, supra). Section 23, c. 83, Èev. St. Minn. 
1878 (section 6107, Eev. St 1894), reads as follows: "AU actions 
against a boat or ressel, under the provisions of this chapter, shall 
be commenced within one year after the cause of action accrues." 
ît appears that more than tliat time has elapsed since the last work 
was done on the beat, and thçrefore this claim çannot now be en- 
forced- 

The daims of Eedmeyer for wages are $70 from June 4 to August 
4, 1892, $140 from July 25 to November 25, 1893, and $35 from No- 
vember -— to December —, 1894; while those of Eriçkson are for 
a month's wages, at |30, from August 1, 1892, and a like amount 
from June 1, 1893. In the cases cited by counsel for La Chance, 
rights of purchasers or others had intervened. In The Key City, 14 
Wall. 660, the court says: 

"Where the lien Is to be enforced to the détriment of a purehaser for value, 
wlthout notice of the lien, the défense will be held valid undep ^horter time, 
and a more rigld scnitiny of the clrcumstances of the delay, than when the 
claimant is the owner at the time the lien accrued." 

See, also, The Harriet Ann, 6 Biss. 13, Fed. Cas. No. 6,101. 

Hère no rights hâve intervened, and, when the liens for seamen's 
wages attached, the vessel was undet the management and control 
of the mortgagor. 

The claims of Eedmeyer for work and labor performed in 1891 
and 1892 cannot be sustaitied, but the amounts for wages claimed 
by him and Eriçkson are prior liens to the mortgage of La Chance, 
and a decree will be entered accordingly, and for a sale of the boat, 
under proper notice. 
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MAHONEY V. NEW SOUTH BUILDING & LOAN ASS'N. 

(Circuit Court, W. D. Virginia. November 7, 1895.) 

Removal of Causes— Time of Application. 

Under the practice in Virginia, a summons agalnst a défendant is made 
returnable at a rule day of tlie court foUowing its issue. Upon tliat day, 
if the défendant fail to appear and plead, an order is entered that judg- 
ment go agalnst him, unless he appear and plead at the next rule day; 
and at such next rule day the défendant may plead to the merits, but any 
dilatory plea must be filed on the rule day to which the summons is re- 
turnable. Held, that a pétition and bond for removal of a cause to a féd- 
éral court, filed on the second rule day, at whlch a plea to the mérita la 
due, is filed in time. Martin's Adm'r v. Railroad Co., 14 Sup. Ct 533, 151 
U. S. 673, distlnguished. 

Harrison & Long, for plaintifl. 
McHugh»& Baker, for défendant 

SIMONTON, Circuit Judge. This is a motion to remand a cause 
removed into this court from the circuit court of the city of Roa- 
noke, Va. The défendant is a corporation of the state of Louisiana; 
the plaintiff a citizen of the state of Virginia, résident in said city 
of Rflanoke. The défendant flled its pétition for removal with bond 
in the said circuit court for the city of Boanoke, and obtained the 
order of the court for the removal. The record coming into this 
court, this motion to remand is made. There is but a single ques- 
tion in the case, — was the pétition for removal filed •within the 
proper time? The summons in this case was originally issued on 
llth March, 1895, returnable to the rules to be holden on third 
Monday of March thereafter. An attempt at service was made on 
15th March. On second March rules, 1895, this indorsement was 
made: "Decn. flled and C. O.," — ^that is, déclaration iiled and com- 
mon order entered. On flrst April rules, the common order was con- 
firmed, and writ of inquiry granted. But on 17th April, 1895, the 
court made an order setting aside the service as détective, and on 
motion of plaintiff the cause was remanded to the rules. A new 
summons was issued 6th August, 1895, returnable to the rules to 
be holden on third Monday of August then next ensuing, which 
summons was served on 7th August, 1895. At the second August 
rules, this indorsement was made: "Cause remanded to rules at 
April term. Déclaration flled and common order." And at flrst 
September rules this entry was made: "Défendant flled pétition 
and bond for removal of cause to U. S. court, and W. E." (writ of 
inquiry). The practice in Virginia is this: The défendant is 
brought into court by a summons requiring him to appear on a cer- 
tain day, when a déclaration will be or has been flled. If he fail 
to appear and plead, the clerk enters what is called the "common 
order." "This rule is called the 'common order' because it is the 
usual order; or the 'conditional judgment,' because it threatens the 
défendant with a judgment unless he appear and plead according 
to its terms. Those terms, it may be proper to say, are as f ollows : 
The défendant having been summoned (or being arrested), and not 
v.70F.no.6— 33 
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appearing, on motion of the plaintiff or by his attorney it is ordered 
that Judgment be entered for the plaintiff against the défendant for 
the debt in the déclaration (if it be a plea of debt), with lawful in- 

terest thereon from the day of , A. D. ■ , till paid, 

and the costs, unless the said défendant shall appear and plead at 
the next rules. Èob. Forms, 61. And if the défendant shall omit 
to plead at the succeeding rules, a judgment is then entered against 
him in the clerk's office, whence it is styled the 'office judgment,' 
or, as it is sometimes called, and is in terms, it is a 'confirmation of 
the common order,' and at the same time an order is made for the 
damages to be inqnired into," etc. See 4 Minor, Inst. pt. 1, p. 720. 
The act ôf 1888 requires a défendant desiring to remove a suit to 
make and file his pétition in such suit in such state court "at the 
time or any time before the défendant is required by the laws of 
the state or the rule of the state court in which such suit is brought 
to answer or plead to the déclaration or complaint of tlie plaintiff 
for the removal of such suit into the circuit court." Bailroad Co. 
V. Daughtry, 138 U. S. 298, 11 Sup. Ct. 306, discussing this statute, 
says: 

"The statutes of the United States Imperatlvely require that application 
to remove a cause from a state court to a fédéral court should be made be- 
fore the plea is due under the laws and practice of the state, and if the plain- 
tiff does not take advantage of his rlght to take judgment by default for the 
want of such plea he does not thereby extend the time for the application for 
removal." 

It is évident from this that the plea is due when the plaintiff has 
the right to take judgment by default. Under the practice of Vir- 
ginia it is clear that the plea is not due on the rules day to which the 
summons is returnable, for the common order which the plaintiff 
can take ont if the défendant does not then appear requires him to 
appear and plead at the next succeeding rule day. Nor can the 
plaintiff enter judgment by default against the défendant on the 
day to which the summons is returnable, for the same common order 
notifies the défendant that such judgment by default will be taken un- 
less he shall appear and plead on the next succeeding rule day. 
In this case, therefore, the plea was not due until the rule day in 
September, and on that day, the time for answering not having yet 
expired, the pétition and bond were filed in the state court. It is 
true that in Martin's Adm'r v. Railroad Co., 151 U. S. 673, 14 Sup. 
Ct. 533, Mr. Justice Gray says that the pétition for removal should 
be filed as soon as the défendant is required to make any défense 
whatever, either in abatement or on the merits. But the case in 
which he says this involved this same practice in West Virginia, 
which is exactly the same as in Virginia, where the défendant had 
not answered or pleaded on the second rule day, and had filed his 
pétition afterwards. This dictum was in no way necessary to the 
décision, and was obiter. With great déférence, the dictum does 
not seem well founded. Under the Virginia statute any dilatory 
plea must be filed at the same rules to which the déclaration is 
filed. The act of congress says that the pétition for removal must 
be filed at the time or before the time at which the défendant is 
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required to plead or answer. A dilatory plea is one which seeks to 
excuse the défendant from pleading to or answering the déclara- 
tion, and gives reason why he should not be required so to plead or 
answer. It is not the sort of plea or anawer contemplated iu the 
act. The motion to remand is ref used. 



TOWN OF ANDES V. MILLABD et aL 

(Circuit Court, D. Connecticut November 16, 1895.) 

No. 848. 

JODOMBNT— ImPEACHINO FOK COILUSION. 

Certain bonds Issued by the town of A. were held by the state court 
of last resort to be vold. After this décision the attorney for certain 
bondholders represented to the supervisor of the town that he had made 
a bona flde transfer of the bonds to a nonresldent of the state, which 
would glve the fédéral courts jurisdlctlon of a suit upon them, and make It 
possible to obtaln a décision of the United States suprême court as to their 
validl^. Thereupon, at the request of the attorney, the superviser stlpu- 
lated not to question the dtlzenshlp of the plalntlft In the proposed 
action, nor the sales to her, and not to clalm that the action was col- 
luslvely brought. Accordlugly, upon the trial, thèse défenses, though 
ralsed by the answer, were waired, and judgment was rendered agalnst 
the town, and affîrmed by the suprême court. Afterwards the town 
filed a blU In the fédéral court in the state where the plaintlfC In the 
action on the bonds reslded, alleglng that such plalntiff was not the 
real owner thereof, but that the same were transferred to her coUuslvely, 
to enable her to brlng an action, and asking to hâve the judgment set 
aslde, or the plalntiff enjolned from eoUecting It. Held, that though, if 
the facts had been brought to the attention of the court on the trial of 
the action on the bonds, it mlght hâve been justlfied In dismissing such 
action, yet no court could, afier final judgment, déclare such judgment 
vold, either for the falslty of allégations which might hâve been contro- 
verted on the trial, or for fraud conslstlng merely of the représenta- 
tions of the attorney as to the facts of the case. 

This was a suit by the town of Andes, N. Y., against Mary E. Mil- 
lard and others to vacate a judgment or enjoin its collection. The 
défendants demurred to the bill. Sustained. 

0. L. Andrus, for plaintifE. 
John B. Gleason, for défendants. 

TOWNSEND, District Judge. The bill hereîn allèges that the 
complainant, a town in the state of New York, was alleged to hâve 
issued bonds in aid of a railroad; that in 1883 the court of appeals 
of said state held said bonds to be void; that thereafter John B. 
Gleason, the attorney for certain bondholders, proposed to seek to 
enforce the collection of the coupons from said bonds in the fédéral 
courts, and that thereupon said attorney falsely and fraudulently 
represented to the superviser of complainant that he had arranged 
for a transfer bona flde of said coupons to a nonresldent of the state 
of New York, so that the fédéral courts could hâve Jurisdiction of 
ail actions thereon; that he would consolidate ail such actions into 
one for a large amount, and thus enable the complainant, if defeated, 
to procure a review by the suprême court of the United States, and 
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also to avoid the necessity of defending a multiplicité of actions, 
provided this complainant would waive proof of title in the plaintifE 
in sucli action; tliat said superviser, relying upon said représenta- 
tions, signed a stipulation stating tliat this complainant would not, 
in said action, "deny the citizenship of the plaintiff, nor the sales to 
him, nor claim that the action should be dismissed as coUusively 
made or brought," and that "neither the plaintiff nor any person 
from whom he purchased shall be examined upon the subject of the 
sale to the plaintiff or the nature thereof." The bill further allèges 
that, althottgh said stipulation was èntered into without authority, 
yet that afterwards, upon the trial of said action in the circuit court 
,of the United States for the Northern district of New York, this 
complainant, relying upon such représentations, withdrew ail and 
every issue as to the ownership of said coupons by the plaintiff 
therein, conceded the ownership thereof, and refrained from assert- 
fng the défense of nonownership of plaintiff, and want of Jurisdiction 
in said court. It is admitted that said défense was originally put 
m issue in said suit. The bill further allèges that said plaintitï was 
not the owner of said coupons, but they were ail owned by résidents 
of the state of New York, and were collusiTely transferred to said 
plaintiff without considération, solely for the purpose of bringing 
said coUusive suit, and to give the court apparent jurisdiction; that 
this complainant was ignorant of said facts until long after the trial 
of said action and judgment therein against it, and the expiration 
of the time within which application for relief could be made in said 
circuit court; that immediately upon such discovery it brought a bill 
in the state court to vacate said judgment for want of jurisdiction 
and fraud, which bill was dismissed. The bill further allèges that 
by reason of said fraud this complainant was deprired of a good, 
valid, and effectuai défense in said action; and that, if the défendant 
herein is permitted to proceed to the collection of said judgment, it 
will suffer irréparable injury; and prays that said judgment may be 
set aside, or that the respondent herein may be enjoined from at- 
tempting to enforce or collect the same, and for gênerai relief. The 
défendants demur for want of equity in the bill. 

It may be admitted that, if thèse facts had been brought to the 
attention of the court during the trial, the case would probably hâve 
been dismissed for want of jurisdiction. The attorney, upon being 
defeated in the state court, stated that he had arranged for an actual 
sale and transfer of the coupons to a nonresident, for the purpose of 
bringing suit in a fédéral court. It was admitted that they were 
bought after the décision in the state court was made, and with 
knowledge of that décision. It would be diflficult to convince a trier 
that the real facts differ materially from those in Tarmington v. 
Pillsbury, 114 U. S. 138, 5 Sup. Ct. 807. 

Complainant claims that the judgment is absolutely void, and that 
défendants, àfter trying the suit on the merits in the circuit court, 
appealing to the suprême court of the United States, and being beaten 
in each court, may set aside the judgment on thèse grounds. I do 
not understand that this course is open to the défendants. If the 
court had ascertained thèse facts before final judgment, it might hâve 
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been its duty to dismiss the action without any request from either 
party; but after flnal judgraent, and after ail opportunity for appeal 
is past, I do not understand that a défendant may call upon the court 
which tried the case to review its action, and déclare its judgment 
V ûid, upon proof of the f alsity of a necessary allégation in the plead- 
ings which might hâve been controverted at the trial. Much kss 
may any other court do se. In Fisher v. Shropshire, 147 U. S. 133, 
146, 13 Sup. et. 201, the court says: "We are not prepared to hold 
that the circuit court should be deprived of jurisdiction at the sugges- 
tion of the party who voluntarily inrolied it" 

Oomplainant further claims that the enforcement of the judgment 
may be enjoined on the ground of fraud, the fraud being the state- 
ment ont of court by the attomey for the prevailing party that cer- 
tain allégations in his complaint as to the transfer of the choses in 
action were true. It is settled that false testimony, or suppression 
of the truth, in a trial of the action, would not hâve this effect, and 
neither would the oath of the party to the truth of the complaint. 
U. S. V. Throckmorton, 98 U. S. 61. I know of no authority for the 
proposition that a false statement ont of court, to the effect that the 
allégations in the complaint are true, can be shown to prevent the 
enforcement of the judgment. Such statements can hâve this effect 
only where they affect the conduct of the case; as, for instance, if 
they hâve induced the défendant to default under a promise that his 
case would not be claimed for trial, or in conséquence of deceit as to 
the amount to be claimed, etc. 

The statement of the attorney for the bondholders that he would 
hâve the assignments made for the purpose of giving the fédéral 
courts jurisdiction, and the terms of the stipulation signed by the 
supervisor, as well as those signed by the attorney for the town, were 
sufflcient to put the attorneys of this complainant on their guard, 
and to make it their duty to examine the facts before signing the 
stipulation. I think the facts stated show that the town was négli- 
gent in making the stipulation, and justify the inference that, if 
bringing the suit to the fédéral court was collusive, the town was a 
party to the scheme. , 

There is no allégation that the facts were not fairly tried and cor- 
rectly found in the circuit court, and in the appeal from that court 
(Town of Andes v. Ely, 158 U. S. 312, 15 Sup. Ct. 954) the suprême 
court held that thèse bonds were valid. Therefore, even if this com- 
plainant was induced by false représentations to refrain from raising 
the jurisdictional question, and has not been guilty of lâches, it does 
not appear that it has suffered any damage by reason of said fraud. 

The judgment herein sought to be vacated is only for the amount , 
due from this complainant on account of said bonds. It is imma- 
terial to whom this complainant pays said debt, so long as it pays it 
to the holder of said bonds or coupons, and is not liable to be sued 
by any one else thereafter. Bank v. Perkins, 29 N. Y. 554; Sheridan 
V. Mayor, etc., 68 N. Y. 30. 

As no grounds are shown in the allégations of the bill which would 
justify the interposition of a court of equity, the demurrer is sus- 
tained. 
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kEECANTILB TRUST 00. v. ATLANTIC & P. R. GO. et al. 

(Circuit Court, S. D. Oallfornia. November 14, 1895.) 

No. 584. 

1. Railroad PoRECLOstTRE— Successive Mortgages— Sbparate Suits— Prop- 
BRTY IN Possession op Court. 

The M. Trust Co. brought a suit against tlie A. R. Co. for the fore- 
closure of a second mortgage, made by the rallroad compauy, in which 
suit receivers were appointed, wtoo took possession of and operated the 
road. An ameuded and supplemental bill was afterwards filed, brlnging 
In as a party the U. Trust Co., the trustée in a flrst mortgage made by 
the A. R. Co., and praying for the ascertainment of the nature and 
amount of the lien of the flrst mortgage. Af ter a demurrer to this bill 
by the Û. Trust Co. had beeû overruled, that company petitioned the 
court for lea-vre to institute an independent suit for the foreclosure of 
the flrst mortgage, annexing its proposed bill, which made parties not 
only the A. R. Co. but the receivers, the M. Trust Co^, tlie B. Trust Co., 
trustée of an Income mortgage, and the T. and S. railroad companies, 
which were alleged to own a controlllng interest in the A. R. Co., and 
to hâve guarantled a part of the interest on the first mortgage bonds. 
No relief, however, was asked against any of thèse parties, Held, that 
the pétition should be denied, since the rights sought to be enforced by 
the U. Trust Co. in an independent suit could be set up and enforced 
in the suit of the M. Trust Co.; and the court, having actual possession 
of the property, could in that suit ascertain the amounts due on the 
flrst and second mortgages, and decree a sale of the property, and dis- 
tribution of the proeeeds to the proper parties. 

3. EcjuiTY Practicb— Cnoss Bill— New Parties. 

Beld, further, that the fact that the bill of the U. Trust Co. named ad- 
ditional parties was no reason for permitting it to be flled, since, if they 
should appear to be necessary parties, they could be brought into the 
M. Trust Co.'s suit by cross bill, or by a bill In the nature of a cross 
bill, for the affirmative relief sought by the U. Trust Co. in respect to 
matters connected with the subject of the original bill. 

This was a suit by the Mercantile Trust Company against the 
Atlantic & Pacific Eailroad Company and others for the foreclosure 
of a second mortgage. The United States Trust Company, trustée 
in a first mortgage, and a party to the suit, petitioned for leave to 
bring an independent suit for foreclosure of such first mortgage. 
Denied. 

Alexander & (îreen and White & Monroe, for complainant. 
Edward D. Kenna, for défendants. 
Edward W. Sheldon and A. W. Hutton, for petitioner. 
C. H. Sterry, for receivers. 

ROSS, Circuit Judge. On the Sth day of January, 1894, the Mer- 
cantile Trust Company, a corporation organized and existing under 
the laws of the state of New York, filed a bill in equity in this court 
against the Atlantic & Pacific Railroad Company, a corporation or- 
ganized and existing under the laws of the United States, for the 
purpose of obtàining the appointment of a receiver of the prop- 
erty of the défendant Atlantic & Pacific Railroad Company situ- 
ated within this judicial district, upon the grounds that the com- 
plainant was the holder, as trustée, of a second mortgage upon the 
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défendant railroad company's property, consisting of a line of rail- 
road, with its appurtenances, extending from Isleta, in the territory 
of New Mexico, through that territory and the territory of Arizona, 
to Mojaye, in the state of California, and that the défendant railroad 
Company had committed such breaches of the conditions of the mort- 
gage in respect to the payment of taxes and assessments npon the 
mortgaged property, and otherwise, as made it proper and necessary, 
for the protection of the property and of the interests of those holding 
liens upon it, that the court should take it into its possession by 
means of a receiver. The bill so flied alleged that the mortgage 
was made to secure an issue of bonds known as the "second mort- 
gage six per cent, guarantied gold bonds" of the Atlantic & Pacific 
Railroad Company, Western Division, limited to |10,000 a mile of 
completed railroad of the Western Division of the Atlantic & Pacific 
Railroad Company, to be guarantied severally, but not jointly, as to 
payment of one-half of the principal and interest by the Atchison, 
Topeka & Santa Fe Railroad Company, and as to one-half of the 
principal and interest by the St. Louis & San Francisco Railway 
Company, and which two last-named companies joined in the exécu- 
tion of the mortgage as guarantors of such payments; that of the 
bonds authorized to be issued under, and to be secured by, that 
mortgage, the défendant Atlantic & Pacific Railroad Company made 
and issued, and the complainant, as trustée, certifled, second mort- 
gage 6 per cent, guarantied gold bonds for the principal sum of 
15,600,000, of which |5,500,000 are now actually outstanding. Not- 
withstanding the fact that none of the bonds for the security of which 
the second mortgage to the complainant Mercantile Trust Company 
was made had become due, or any interest thereon remained due and 
unpaid, yet the facts alleged in the bill were such as not only made 
it proper and necessary, for the protection of those having interests 
in the property, for the court to take it into its possession, but the 
bill averred that the breaches committed by the défendant railroad 
Company of the conditions of the second mortgage entitled the com- 
plainant to a foreclosure of that mortgage; and the prayer was for 
its foreclosure, as well as for the appointment of a receiver of the 
property pending the suit. Similar suits had before been com- 
menced in other jurisdictions in which a portion of the railroad of 
the défendant Atlantic & Pacific Company is situated, and three 
receivers of such property, so situated, were, by each of those courts, 
appointed. The same receivers were appointed by this court to take 
possession of, and to operate, that portion of the road of the défend- 
ant Company situated M'ithin this judical district. The receivers 
so appointed took possession of the property, and continued its opéra- 
tion. One of such receivers subsequently resigned his position, and 
another was appointed in his place. Thereafter, and on Juné 14, 
1895, the complainant flled an amended and supplemental bill of 
complaint, making the United States Trust Company, a corporation 
organized and existing under the laws of the state of New York, a 
party défendant, together with the Atlantic & Pacific Railroad Com- 
pany, in which, after setting out the proceedings under the original 
bill, the complainant alleged that on or about the Ist day of March, 
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1S94, September; 1, 1894, and March 1, 1895, there became due and 
payable up&n the bonds issued under, and secured by, the mortgage 
to, tbe complainant certain installments of interest, wbich, upon 
demand therefor, the défendant Atlantic & Pacific Eailroad Com- 
pany refuaed to pay, and whicli tlien remained due and unpaid; 
tliat on or abont tlie Ist day of July, 1880, the défendant Atlantic & 
Pacific Bailroad Company, in order to secure the payment of certain 
bonds, and the coupons therein referred to, executed to the défendant 
United States Trust Company of New York, as trustée, a mortgage 
upon the property of the Atlantic & Pacific Company, covering a 
part, at least, of the property embraced by the second mortgage to 
the complainant j that of the bonds authorized to be issued under, 
and secured by, the flrst mortgage to the United States Trust Com- 
pany, 116,000,000 in amount were duly issued and executed by the 
défendant railroad company, and certified by the défendant United 
States Trust Company of New York, as trustée, and are now out- 
standing and unpaid; that default has been made in the payment 
of the interest represented by the coupons attached to those bonds, 
or some of them, and that, in conséquence of such default, it is within 
the power of the holders of such bonds to elect that the entire princi- 
pal sum thereof has become due and payable, as provided in the mort- 
gage; that the défendant United States Trust Company of New York 
lias, and claims to hare, an interest in or lien upon the property 
covered by the second mortgage to the complainant therein, and in 
the original bill sought to be foreclosed, or some part thereof. The 
prayer of the amended and supplemental bill of complaint was that 
the défendant Atlantic & Pacific Eailroad Company be ordered to 
make further answer unto the amended and supplemental bill; that 
an account be taken of the amount due for principal and interest 
upon tbe bonds issued and secured by the mortgage to complainant 
as trustée, and that the défendant railroad company be decreed to 
pay the same, or, in default thereof, that the property covered by the 
mortgage to complainant, as trustée, be sold, according to the course 
and practice of the court, and the proceeds of such sale be distributed 
according to the terms and conditions of the bonds and mortgage 
securing the same; and, further, that the amount due and payable on 
account of the principal and interest of the bonds issued under and 
secured by the flrst mortgage to the défendant United States Trust 
Company of New York, as trustée, be ascertained and adjudged, and 
that the nature and extent of the lien of those bonds, and of the 
mortgage securing the same, be ascertained and determined. 

The défendant Atlantic & Pacific Railroad Company filed an an- 
swer to the original bill, admitting the allégations thereof in respect 
to its obligations and debts, and as to its inability to meet and satisfy 
the same when and as they became due and payable, and consenting 
to the relief demanded by the complainant. To the amended and 
supplemental bill of complaint filed June 14, 1895, the défendant 
United States Trust Company of New York filed, on August 28, 1895, 
a demurrer, upon the grounds, first, that the amended and supple- 
mental bill shows upon its face that the défendant United States 
Trust Company of New York is neither a necessary nor proper party 
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thereto; and, second, that the amended and supplemental bill does 
not state a case entitling the complainant to any discoTery or relief 
from or against the défendant United States Trust Company. The 
demurrer was by the court (Judge Wellborn presiding) overruled, 
and the défendant United States Trust Cbmpany of New York given 
time within which to answer the amended and supplemental bill, 
which time had not expired at the time of the présentation to the 
court of a pétition (now for disposition) by that company for leave to 
institute and prosecute to final judgment an indépendant suit in thisi 
court for the foreclosure of the mortgage executed by the Atlantic 
& Pacific Eailroad Company to the United States Trust Company of 
New York, as trustée, and for the appointment of a receiver to take 
possession and control of the property covered thereby, and to operate 
the same pending the suit. 

The pétition, to which is annexed, as a part thereof, a copy of 
the bill of complaint sought to be brought, allèges, among other 
things, that in the suit of the Mercantile Trust Company against 
the Atlantic & Pacific Eailroad Company, Aldace P. Walker, John 
J. McCook, and Joseph C. Wilson were theretofore duly appointed 
receivers of the property and franchises of the Atlantic & Pacific 
Eailroad Company, and that the receivers se appointed duly quali- 
fied as such, and entered upon the discharge of their duties, and 
hâve since been, and now are, in the actual possession of the prop- 
erty, and engaged in operating the road. In addition to the re- 
ceivers of this court heretofore appointed in the suit of the Mer- 
cantile Trust Company against the Atlantic & Pacific Eailroad Com- 
pany, the bill of complaint which the United States Trust Company 
asks leave to bring makes défendants the Atlantic & Pacific Eail- 
road Company, the Atchison, Topeka & Santa Pe Eailroad Company, 
a corporation organized and existing under the laws of Kansas, the 
St. Louis & San Francisco Eailway Company, a corporation organ- 
ized and existing under the laws of the state of Missouri, the Mer- 
cantile Trust Company of New York, and the Boston Safe-Deposit 
& Trust Company, a corporation organized and existing under the 
laws of the state of Massachusetts. It afflrmatively appears from 
the bill which the United States Trust Company asks leave to bring 
that the projjerty covered by the mortgage that it thus seeks to 
f oreclose, and in respect to which it seeks the appointment of a re- 
ceiver, pending the détermination of the suit, is the same property 
covered by the second mortgage executed by the Atlantic & Pacific 
Eailroad Company to the Mercantile Trust Company of New York, 
as trustée, and of which this court has already appointed receivers, 
who hâve since been, and now are, in its actual possession and con- 
trol, and engaged in its opération, under the orders of the court, in 
the interest of ail parties concerned therein. True, the bill which 
the United States Trust Company asks leave to bring against the 
receivers of this court, so appointed, makes also parties défendants 
corporations not parties to the suit of the Mercantile Trust Com- 
pany against the Atlantic & Pacific Eailroad Company et al., namely, 
the Atchison, Topeka & Santa Fe Eailroad Company, the St. Louis 
& San Francisco Eailway Company, and the Boston Safe-Deposit 
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& Trust iCompany. In respect to the Atch.ison, Topeka & Santa Fe 
Eailroad Company and St. Louis & San Francisco Raiiway Com- 
pany, the bill which the United States Trust Company asks leave 
to bring allèges that, prior to the making of the mortgage to the 
United States Trust Company, as trustée, the Atchison, Topeka & 
Santa Fe Railroad Company and St. Louis & San Francisco Raii- 
way Company acqùired the control of the défendant Atlantic & Pa- 
cific EailrOad Company, through the purchase and ownership of 
a raajority of its capital stock; that the bonds secured by that flrst 
mortgage were issued and disposed of for the purpose of complet- 
ing the Une of railroad of the Atlantic & Pacific Kailroad Company 
known as its "Western Division," from Albuquerque, on the Eio 
Urande river, in the territory of New Mexico, to the Needles, on 
the Colorado river, on the boundary of the state of California, in 
order to form, with the railroad of the Atchison, Topeka & Santa 
Fe Railroad Company and the St. Louis & San Francisco Eailway 
Company, a tbrough line to the Pacific coast; and that, for good 
and valuablé considérations, the Atchison, Topeka & Santa Fe Rail- 
road Company and St. Louis & San Francisco Raiiway Company, 
on thé Ist day ôf July, 1880, as additional security for the payment 
of the principal and interest of the bonds secured by the mortgage 
executed to the United States Trust Company of New York, as 
trustée, executed an agreement, whereby they severally covenanted 
with the Atlaûtic & Pacific Railroad Company and the United States 
Trust Company, as trustée of the mortgage, that, if the earnings 
from the said Western Division should prove insufflcient to pay ail 
coupons on the bonds as they matured, they would contribute rat- 
ably, for the purpose of pàying and canceling the same, such sum 
as might be necessary for the purpose from their respective earn- 
ings upon al'l business arising from and delivered to said Western 
Division, not exceeding 25 per cent, of the gross amount of their 
said described earnings. 

In respect to the Boston Safe-Deposit & Trust Company, the bill 
which the United States Trust Company asks leave to bring allèges 
that, on or aboiut the Ist day of October, 1880, the Atlantic & Pa- 
cific Eailroad Company executed to the Boston Safe-Deposit & Trust 
Company, as trustée, a certain mortgage or deed of trust, known as 
its "Income Mortgage," in and by which it agreed with the trustée 
to make up and furnish to the trustée, from time to time, a fair and 
|ust account of payments and expenses and gross and net earnings 
of said Western Division for the six months ending on each Ist day 
of January and July in each year, so as to exhibit the true sum 
applicable to the payment of interest on the income bonds referred 
to in the mortgage or trust deed, and to pay the said interest, or 
so much thereof as had been earned, on the Ist days of April and 
October in each year; that the said indenture was so made for the 
purpose of securing the payment of the principal and interest of 
bonds to be issued to an amount not exceeding $18,750 a mile of 
completed road, and that such income bonds hâve been issued there- 
under, and are now outstanding, to an amount, in the aggregate, 
of ¥12,000,000y swhich bonds are subordinate to the lien of those se- 
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cured by the ârst mortgage executed to the United States Trust 
Company of New York. No afiSrmative relief, however, is asked 
against tlie Atchison, Topeka & Santa Fe Kailroad Company, the 
St. Louis & San Francisco Railway Company, or tlie Boston Safe- 
Deposit & Trust Company, in the bill sought to be brought by the 
United States Trust Company. The prayer is only for a foreclo- 
sure of its flrst mortgage, the appointment of a receiver to take pos- 
session of the mortgaged property, and operate it, pending the suit, 
for a sale of the property to satisfy the complainant's demand, and 
for judgment over against the Atlantic & Pacific Company for any 
deflciency that may be f ound to exist. 

Ail of the property covered by both mortgages that is situated 
within this judicial district, having been taken by the court into 
its possession by means of receivers, for the benefit of ail parties 
concerned in it, in accordance with their respective rights, I am 
unable to see any valid reason why every right sought to be en- 
foreed by the United States Trust Company by the bill it seeks to 
bring may not be set up and enforced in the sdit brought by the 
Mercantile Trust Company, to which it is alreàdy a party. Hav- 
ing the actual possession of ail of the property of the Atlantic & 
Pacific Eailroad Company situated within this judicial district that 
is covered by the flrst mortgage to the United States Trust Com- 
pany, as well as by the second mortgage to the Mercantile Trust 
Company, there is surely no good reason why the court may not, in 
the oue suit, ascertain and détermine how miich is due on the first 
mortgage, and how much is due on the second, and decree a sale 
of the mortgaged property to pay, after discharging the necessary 
and proper expenses of the receivership, first, the amount due upon 
the flrst mortgage, and, next, that due upon the second mortgage, 
with the proper judgment or judgments over against the mort- 
gagor for any deflciency that may be found to exist. ' The fact that 
three foreign corporations, namely, the Atchison, Topeka & Santa 
Fe Eailroad Company, the St. Louis & San Francisco Railway Com- 
pany, and the Boston Safe-Deposit & Trust Company are made par- 
ties défendant to the proposed bill, and are not parties to the suit, 
brought by the Mercantile Trust Company, is unimportant — First, 
because, by the bill the United States Trust Company asks leave to 
bring, no relief is asked against those corporations; and, second, 
if there was, since the rights of the United States Ttust Company 
grow ont of contracts with respect to the subjept-matter already 
in the possession and control of the court, that possession draws 
to the court having it the right to décide upon every conflicting 
claim to its ultimate disposition and possession that may be held 
or asserted by either of those corporations. Morgan's L. & T. E» 
& S. S. Co. V. Texas Cent. Ry. Co., 137 U. S. 201, 11 8up. Ct. 61, and 
cases there cited. They can be brought into the suit of the Mer- 
cantile Trust Company just as easily as they can be made parties 
to the suit the United States Trust Company seeks to bring. The 
court itself may, and always would, order them brought in if they 
should at any time, pending the suit, appeàr to be necessary parties 
to its proper détermination. Nor is any good reason perceived 
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whj the United States Trust Company, in setting up its rights un- 
der its first mortgage in the suit of the Mercantile Trust Company, 
may not bring them into that suit, if it is entitled to any relief 
against them in connection with the mortgaged property. Whether 
by a cross bill, pure and simple, or by a bill in the nature of a cross 
bill, is immaterial. In such a matter mère names are nothing. 
Hère was a property, constituting a link in a great transcontinental 
rail way, incumbered by two mortgages for large amounts, and in 
such a condition as rendered it imperative on the part of the court, 
at the suit of the second mortgagee, to take it into its possession, 
and operate it by means of receivers, in order to conserve the prop- 
erty, and to protect -the interests of ail parties concerned in it. 
With the property thus in the possession and control of the court, 
at the suit of the second morgagee, the holder of the flrst mortgage 
was ïhade a party défendant by an amended and supplemental bill, 
and properly so made. Miltenberger v. Eailway Co., 106 U. S. 306, 
1 Sup. et 140. Being a party to a suit for the foreclosure of the 
second mortgage, in which a receiver has been appointed, surely 
it can set up and ask for the foreclosure of its first mortgage on the 
same property, with the same force and effect as it can in and by 
an independent suit. As has already been said, the United States 
Trust Company, in the bill it asks leave to bring, does not ask for 
any affirmative relief against the Atchison, Topeka & Santa Fe 
Railroad Company, the St. Louis & San Francisco Eailway Com- 
pany, or the Boston Safe-Deposit & Trust Company; but, if it is 
entitled to, and should seek, any relief against the three corpora- 
tions last named, growing out of the contracts alleged in the bill 
ii asks leave to bring, I see no difflculty in the way of its being 
obtained hj means of a cross bill, or a bill in that nature, flled in 
the suit of the Mercantile Trust Company. "A cross bill," says 
Mr. Justice Story (Eq. PI. § 389), "ex vi terminorum, implies a bill 
brought by a défendant in a suit against the plaintiff in the same 
suit, or aigainst other défendants in the same suit, or against both, 
touching the matters in question in the original bill. A bill of this 
kind is usually brought, either (1) to obtain a necessary discovery 
of facts in aid of the défense to the original bill, or (2) to obtain 
full relief to ail parties, touching the matters of the original bill." 
And, as illustrative of cross bills for relief, he says (section 392): 

"It also frequently happens, and particularly if any question arises be- 
tween two défendants to a blU, tliat the court cannot malie a complète 
decree without a cross bill or cross bills, to bring every matter In dispute 
completely before the court, to be litigated by tlie proper parties, and upon 
the proper proofs." 

The suprême court of the United States, after quoting thèse sec- 
tions from Story, in a case somewhat analogous to the présent one, 
sËys: ' 

"It seems to us that, In order that a decree might be made upon the whole • 
matter in dispute, brought completely before the court, the bill In question 
was necessary, and was correctiy styled a 'Cross Bill.' In no proper sensé 
were new and distinct matters introduced by it, which were not embraced 
in the original and amended ând supplemental bills; and, while it sought 
équitable relief, it was such as, In point of jUrisdictlon over the subject- 
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matter, the court was compétent to admlnlster. It may be that, so far as 
It sought the further aid of the court, beyond the purpose of défense to 
the original bill, it was net a pure cross blU; but that is immaterial. The 
subject-matter was the same, although the complalnant in the cross biU 
asserted rights to the property différent from those allowed to It In ,the 
original bill, and claimed an affirmative decree upon those rights. A com- 
plète détermination of the matters already in litigation could not hâve been 
obtained except through a cross bill, and différent relief from that prayed 
in the original bill would necessarlly be sought. This bill was flled on leave, 
before the testimony was taken; and, thoughthere should be as little delay as 
possible in filing bills of this kind, yet that was a matter entirely within 
the discrétion of the court, which could hâve directed it to be flled even at 
the hearing. And whether this bill be regarded as a pure cross blU, as an 
original bill in the nature of a cross bill, or as an original bill, there is no 
error calling for the disturbance of the decree because the court pro- 
ceeded upon it in connection with the other pleadings. The jurisdiction of 
the circuit court did not dépend upon the citizenship of the parties, but on 
the subject-matter of the litigation. The property was in the actual posses- 
sion of that court, and this drew to it the right to décide upon the con- 
flicting claims to its ultimate possession and control." Morgan's h. & T. 
R. & S. S. Co. V. Texas Cent. Ky. Co., supra. 

In subséquent sections in liis work on Equity Pleadings, Judge 

Story says: 

"Where the cross bill seeks, not only a discovery, but relief, care should 
be taken that the relief prayed by the cross bill should be équitable relief, 
for, to this extent, it may be considered as not purely a cross bill, but in 
the nature of an original bill, seeking further aid from the court; and then 
the relief ought to be such as, in point of jurisdiction, it is compétent for 
the court to give. * • * But, subject to this qualification, a cross bill, 
being generally considered as a défense to the original bill, or as a pro- 
ceeding necessary to a complète détermination of a matter already in litiga- 
tion, the plaintiflC Is not, at least as agalnst the plalntiff in the original bill, 
obligea to show any ground of equity to support the jurisdiction of the 
«ourt. It is treated, in short, as a mère auxiliary suit, or as a dependency 
upon the original suit." Eq. PI. §§ 398, 399. 

In a note to the section last cited, it is said: 

"A distinction should be drawn between cross bills which seek affirmative 
relief as to other matters thau those brought in suit by the bill, yet properly 
connected therewith, and cross bills which are flled simply as a means of 
défense, slnce there are rules applicable to the one class which do not 
apply to the other. Thus, a dismlssal of the original bill carries the cross 
bill with it when the latter seeks relief by way of défense; but it is other- 
wise, and relief may still be given upon the cross blU, where affirmative 
relief Is sought thereby as to collatéral matters properly presented in con- 
nection with the matters alleged in the bill;" citing a large number of cases. 

And in the same note it is said: 

"It seems to be settled, notwithstanding the dicta of Judge Curtis in 
Shields v. Barrow, 17 How. 130, 145, that new parties may be added by a 
cross bill, which is flled for affirmative relief;" citing Manufacturing Co. v. 
Prime, 14 Blatchf. 371, Fed. Cas. No. 1,810; Jones v. Smith, 14 111. 229; 
Allen V. Tritch, 5 Colo. 222. 

In Manufacturing Oo. v. Prime, supra, the court, after citing a 
number of cases in which it waa held that new parties may be 
brought in by a cross Mil, said: 

"Opposed to ail this, there is the remark of Mr. Justice Curtis in Shields 
T. Barrow, 17 How. 130, and the reasons given by him in support of it, to 
the eflfect that new parties cannot, in any case, properly be added by cross 
bill, wlthout citing any authority for It, and books and cases that hâve 
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foUowed that remark wlthout clting any other authorlty. That précise ques- 
tion was not Involved in that case, but ttie mère dlctum of such a judge 
of such a court would ordinarily be foUowed, especially by lower courts. 
An examination of his reasoning shows that he made the suggestion wlth- 
out . much examination, probably, and his reasoning does not cover the 
whole ground as to ail classes of cases. The modes of procédure he sug- 
gests would probably be ample in ail cases of cross bills brought for dis- 
covery in aid of a défense merely to the original bill, but not in cases of 
those brought for relief, as well as défense, where new parties would be 
necessary to the relief sought. As in this case, the methods he states as 
the proper ones, if successfuUy foUowed, would enable the défendant in 
the original bill to defeat the orator thereln, but not to reaeh the affirma- 
tive relief prayed in the cross bill, if entitled to it. Weighty as that re- 
mark is, it is not thought to be sufficient to control the reasons and authori- 
ties to the contrary of it. The resuit of what is thought to be the soundest 
reasoning, and the best conSidered authorities, is that, where a cross bill 
shows that there is a party to the subject of the litigation, as presented by 
it, who has not been before made a party, nor appeared to be a necessary 
one, and then does appear to be such, that party should be brought in by 
the cross bill." 

The distinction referred to in the note to section 399 of Story on 
Equity Pleading, above cited, and in tlie authorities there referred to, 
between a cross bill merely défensive in its character, and one which 
seeks affirmative relief in respect to matters connected with the sub- 
ject embraced by the original bill, is a very just and proper one. 
See, also, Lodge, etc., v. Swann (W. Va.) 16 S, E. 462; Briscoe v. 
Ashby, 24 Grat. 464; Hurd v. Oase, 32 111. 45; Hildebrand v. Beasley, 
7 ïïeisk. 121; Blodgett v. Hobart, 18 Vt. 414. 

Ail of this being true, aâ I think, and the receivers appointed in 
the suit of the Mercantile Trust Company having necessarily in- 
curred, in the opération of the road, varions obligations, for some of 
which they hâve issued, under the authority of the court, receivers' 
certificates, it is the duty of the court to protect them, as well as the 
liens of the mortgages. Ail of this can be well done in the one suit, 
whereas, to permit the receivers to be sued in an independent suit, 
and, especially, to permit another and independent receivership of 
the same property, as is prayed in the bill the United States Trust 
Company asks leave to bring, would give rise to difficulties and com- 
plications, the full extent of which cannot be foreseen. 

The application for leave to sué the receivers is denied. 



NELSON V. FIRST NAT. BANK OF KILLINGLBY. 
(Circuit Court, D. Minnesota. November 30, 1895.) 

1. Vacating Judgmeîit— Effect of Affirmanck on Apphal. 

A judgment which lias been afllrmed stands in the same position, after 
the mandate is sent down, that It did before the writ of error was al- 
lowed; and may be attacked by an original bill in equity, and vacated and 
set aside on the ground that it was obtained by f raud or perjury, or 
through accident or mistake, or for other sufficient équitable reasons. 

2. Same — Verdict of Jury— Prbsumptions. 

In an action at law against a surety on a note one défense was that 
certain collatéral originally held by plaintiffi was exchanged without the 
surety's consent for other collatéral, which was worthless. A verdict was . 
retumed for the full amount due on the note, and judgment entered accord- 
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ingly. Afterwards a bill was brought to enjoln collection of the judgment 
on the ground of perjury of plaintiff's -wituesses in thelr testimony upon 
the question whether the surety had consented to the exchange of collat- 
éral. It was contended that the renditlon of a verdict for the full sum 
due involved a fiiïdîng that the surety had consented to the exchange. 
Eeld, that the verdict might hâve been based on a flnding that the original 
collatéral was worthless, there being évidence to warrant such a flnding; 
and that on a motion for a preliminary injunction the court could not as- 
sume that the verdict was based solely on the issue in respect to the 
surety's consent; for which reason the injunction must be denied. 

3. Samb — EXJOININQ COLI/ECTION. 

An injunction restraining the collection of a judgment at law will not 
be granted if there is reasonable doubt of the existence of the facts upon 
which the application Is founded. To warrant such action it must clearly 
appear that it is against good conscience to permit the créditer to enjoy 
the fruits of his judgment 

This was a bill by O. N. Nelson against the First National Bank 
of Killingley to vacate a judgment In favor of défendant. Com- 
plainant moved for an injunction pendente lite to stay exécution on 
the judgment. 

Warner, Eichardson & Lawrence, for complainant. 
Munn, Boyeson & Thygeson (John M. Grilman, of counsel), for 
défendant 

NELSON, District Judge. A bill is filed in equity to vacate and 
set aside a judgment obtained Pebruary 6, 1894, for the sum of 
$15,636.52, in the circuit court of the United States, by the Bank of 
Killingley against 0. N. Nelson, an accommodation indorser upon a 
note of one D. M. Sabin. This note, dated August 20, 1884, was 
payable to the order of D. M. Sabin, the maker, six months after 
date, with interest at the rate of 6 per cent, per annum, indorsed by 
D. M. Sabin, W. S. Goodhue, and C. N. Nelson, and the bank held as 
collatéral thereto spécial preferred stock of Seymour, Sabin & Co., 
guarantied by the Northwestern Manufacturing Company. A writ 
of error was prosecuted to the circuit court of appeals, the judgment 
was afflirmed (69 Ped. 798), and a mandate sent down, before the 
filing of this bill. 

The rule is pretty well settled in a case of this kind that the judg- 
ment of the lower court stands in the same position that it did before 
the writ of error was allowed, and may be attacked by an original 
bill in equity, and racated and set aside, on the ground that it was 
obtained by fraud or perjury, or through accident or mistake, or for 
any good and suflBcient équitable reasons. The principal grounds 
alleged in the bill of complaint for granting the relief claimed, and 
aiso relied upon on the argument, and the only ones I deem it neces- 
sary to consider on this motion for an injunction, are: First, alleged 
perjury committed by plaintiff's witnesses on the trial; and, second, 
newly-discovered évidence, which it is alleged it was impossible to 
hâve obtained knowledge of before or at the trial, which évidence, it is 
claimed, would hâve established facts releasing the liability of Nel- 
son. With référence to the alleged charge of perjury as a ground 
for setting aside the judgment, it appears that on the trial of the 
case one of the défenses to which testimony was directed was 



528 * FEDERAL EEPOETEE, Vol. 70. 

■whether Nelson had given his consent to an exchange of the col- 
latéral heid by the bank, and one of the main issues litigated was 
whether the collatéral so originally held had any value or not. The 
law applicable to the facts disclosed by the évidence on thèse issues 
was correctly given by the trial judge, and was approved by the 
appellate court. If Nelson had given his consent to the change, 
certainly he could not complain that the stock substituted was 
worthless, no matter what might hâve been the actual value of the 
original collatéral. It is urged that, inasmuch as the verdict was 
for the précise amount called for by the note, and inasmuch as there 
was no évidence that the collatéral was of no value when disposed 
of by the bank, therefore the verdict necessarily proceeded upon the 
theory and inference that the exchange of the collatéral was made 
with Nelson's consent flrst had and obtained. It does not appear 
that the verdict was rendered upon that ground. It may hâve been 
rendered upon the ground that the original collatéral was wholly 
worthless. It is a mistake of counsel to say there was no évidence 
that the original collatéral was of no value when disposed of by the 
bank. Evidence was given on both sides with regard to this matter. 
It was an issue vital in the case, and the record shows ample testi- 
mony upon which the jury could hâve rendered such a verdict; and, 
inasmuch as the verdict may hâve been rendered upon the ground 
that the original collatéral was of no value, this court, upon motion 
for an injunction on the ground of perjury, cannot hold that the 
verdict was based solely upon the issue of the consent or nonconsent 
of Nelson to the exchange. 

This brings me to the second question presented, — the claim of 
newly-discovered évidence in référence to an agreement between the 
bank and Sabin, the maker of the note, for an extension of time. It 
is true that when the owner of a note by some aflSrmative act extends 
to the maker the time within which he may pay, by an agreement 
unknown to the surety, founded upon a valuable considération, and 
that extension of time is for a deflnite period, so that the owner of 
the note cannot proceed to collect from the maker until the addi- 
tional time granted has expired, the surety will be discharged. It 
is doubtful whether the alleged agreement comes within this rule; 
but, if it be conceded that it does, then the question arises upon this 
motion whether this is not merely a naked statement in the bill, 
unsustained by légal proof suflflcient to justify the court in granting 
the extraordinary remedy asked for. The proof ofEered by complain- 
ant with référence to the alleged agreement is contained in certain 
letters from Clemons, the cashier of the bank, to Sabin, Sabin to 
O'Gorman, and Nelson to Clemons. As far as the alleged agreement 
claimed to be contained in thèse letters is concemed, the vérification 
of Nelson to the bill is merely upon information and belief ; and on 
reading the letters I am clearly of the opinion that the matters 
therein contained in no way refer to an agreement of the character 
set up in the bill itself. The allégations in the bill that an agree- 
ment was entered into as therein set forth are f ully met and denied 
by the affldavits of défendant, and it is only by a forced and strained 
interprétation of the letters that the signiflcance sought to be at- 
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tached to them by complainant can be put upon them. A party who 
bas obtained a judgment at law is prima facie entitled to the money 
thus recovered, and an injunction restraining the collection tbereof 
will not be granted if there is reasonable doubt of the existence of 
the facts upon which the application is founded. To deprive the 
bank of the fruits of its judgment by a preliminary injunction, it 
must clearly appear from the charge in the bill, sustained by accom- 
panying afladavits, that it is against good conscience to permit it to 
enjoy them; and the equity of the complainant, on motion for the 
injunction, must be shown to be superior to that of the judgment 
créditer. Upon careful examination, the proof offered, in my opin- 
ion, shows no primary equity in the complainant, and is not of 
such a character as to entitle him to the writ prayed for. The 
motion for the writ of injunction is denied, and the order to show 
cause is vacated. 



ELDER et al. v. McCLASKEY et al. 
(Circuit Court of Appeals, Sixth Circuit May 13, 1895.) 

No. 224. 

L Adverse Possession— Limitation of Actions. 

Under the Ohio statute whieh provides that "an action for the recov- 
ery of the title or possession of real property can only be brought withln 
twenty-one years after the cause of action accrues" (Smith & B. Rev. 
St § 4977), and the construction placed thereon by the suprême court of 
the State, an open, notorious, exclusive, and adverse possession of land 
for 21 years, wlth or without color of title, whether continuons in the 
flrst possessor, or tolled in persons claimlng under him, and whether 
Wlth or wlthout knowledge of the existence of another title, confers 
upon the original possessor, or those claimlng under him, an Indefeasi- 
ble title In fee. 

5. Courts— FoLLOwiNG State Décisions- Rule op Propektt. 

State décisions construing the state statute of limitations In respect 
to real property, and declaring what constitutes adverse possession, and 
the effect thereof when eontinued for the period of limitation, consti- 
tute a rule of property binding on the fédéral courts of law and In 
equity In adjudicating upon titles to lands withln that state. 

8. Tbnanoy in Common— Disseisin. 

The rule that a tenant In common In possession Is presumed to hold 
In the right of hls cotenants, as well as himself, until notice Is brought 
home to them of an Intention to disselse them, bas no application to any 
case except where the possession was avowedly begun as a tenant In 
common, or under a deed whlch deflned his title as such. 47 Fed. 154, 
reversed. 

4. Same— When Entet is an Oustbr. 

An entry and possession under gênerai warranty deeds In fee simple, 
wlth claim of exclusive ownership In fee, Is an ouster of ail other per- 
sons claimlng an interest tn the land at and from the tlme they hâve 
a right of entry, and it is Immaterial that such deeds actually vest only 
a life estate or an undivided interest. The extent of the estate pur- 
portlng to be eonveyed characterlzes the entry and subséquent posses- 
sion. 47 Fed. 154, reversed. 

6. Same — Ousteb bt Advbbsb Possession. 

Where one havlng a life estate exécutes deeds in fee simple, wlth eove- 
nants of gênerai warranty, and the grantees take possession thereunder, 
claimlng exclusive ownership in fee, and continue such possession In the 
v.70F.no.6— 34 
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aame maaner after the death of the llfe tenant, sucb continuel posses- 
sion Is an ouster of persons clalming to be cotenants, whose rlght cl 
entry accrued on the death of the life tenant. 47 Fed. 154, reversed. 

fi, SaMB— PtJBCHASB DP OUTSTANDINO INTBRBST. 

One In possession under a deed whlch purported tb convey a fee-slmple 
tltle, but whlch In fact vested only a life estate (bécause the grantor had 
no more), procured another to buy In undlvlded Interests In remainder 
clalmed by certain helrs, and afterwards took from such purchaser a 
deed conveylng a fee-slmple tltle. In language necessarlly Implying that 
there were no other helrs to the property, other than those whose In- 
terests were thus conveyed. Edd that, whether the possession of the 
grantee was thereafter to be referred to thls deed or to his original 
deed, hls claim of tltle was wholly Inconsistent with, and necessarlly 
excluded, any Implied admission or avowal that he was holding In com- 
mon with or for the beneflt of any other persons, who might claim an In- 
terest in remainder by helrship or otherwlse. 47 Fed. 154, reversed. 

7. Samb— Evidence dp Advebsb Claim— Convktances. 

It seems that a tenant in common of one continuons tract of land, 
who bas entered thereon under color of tltle to exclusive possession, 
may show subseQuent con voyances by hlm in fee, to others, of a much 
larger part of the tract than the share whlch he is admitted by his 
cotenants to hâve, for the purpose of establishlng that his possession 
of the remainder was inconsistent with and adverse to the claim of 
such cotenants. 

8. Samb— Adverse Possession— How Shown. 

A grantee entered Into possession under a deed purporting to convey a 
fee-simple title, but in fact conveylng only a llfe estate. Thereafter, 
and before the terminatlon of the llfe estate, he executed mortgages In 
fee of the whole tract. He also brought a bill to quiet title, and averred 
thereln hls exclusive ownershlp In fee of the property. In a subséquent 
suit brought by hlm to perpetuate testlmony, he made the same aver- 
ment, except as to a small Interest, whlch he flrst contested and then 
bought In. Shortly after thé falling in of the llfe estate he gave mort- 
gages in fee simple, covenantlng that his tltle was clear, f ree, and unln- 
cumbered. In an action of ejectment afterwards brought against him 
by certain helrs to recover the whole tract, he pleaded not guilty. He 
also bought In the tltle clalméd by certain helrs, and tooli deeds reciting 
that he was holding adversely. Beld, that thèse acts were sufficient 
to show that he clalmed possession adverse to ail the world. 

9. Bame — Ouster op Cotenant. 

The possession of a tenant In common, who entered as such, may be- 
come adverse to hls cotenants wlthout givlng to the latter actual notice 
of their ouster or dlsseisin. He must "brlng home" to them the knowl- 
edge of the dlsseisin, but he may do thls by conduct, the Implication of 
whlch cannot escape the notice of the world about hlm, or of any one 
who, though not résident in the neighborhood, has an Interest in the 
property, and exercises that degree of attention In respect to it whlch 
the law présumes In every owner. 47 Fed. 154, reversed. . In re Brod- 
erlck's WUI, 21 Wall. 503; Webster v. Society, 50 Ohlo St. 1, 33 N. B. 
297; State v. Standard 011 Go., 49 Ohlo St. 137, 30 N. E. 279; Williams 
V. Goal Co., 37 Ohlo St. 583; Howk v. Mlnnlck, 19 Ohlo St 462; Hogg v. 
Beerman, 41 Ohlo St 81; ïoungs v. HefCner, 36 Ohlo St 232,— foUowed. 
Chandler y; ÏUcker, 49 Vt 128; Zeller's Lessee v. Bckert 4 How. 289,— 
distingulshed. 

10. Advbbbb Possession — Estoppbl — Pubchasb dp Outstandinq TrrnB. 

A vendee Is not estopped to deny the tltle of hls vendor, and a person 
In possession under a claim of complète ownershlp has the rlght to 
fortlfy hls tltle by the purchase of any real or pretended tltles wlthout 
thereby holding possession In subordination to them. 

ÎL Saub. 

Whether the acceptance of a deed of an outstandlng Interest by one 
In possession shall affect his adverse possession dépends on ail the clr- 
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eumstances surroundlng it. Generally, If his possession began under a 
claim of tltle In fee, the purchase of another title is not to be regarded 
as a change of attitude. 

12. Same— Unknown Heihs. 

Even if tlie purcliase by one in possession of the ontstanding interests 
of certain hoirs is to be construed as an admission that the vendors 
had title superior to that of the vendee, and as controlling évidence of 
an intention on the part of the vendee to claim under the title thus 
acquired, the deeds eannot be held to be admissions of title in other 
hoirs, and as évidence of an Intention to claim under them, where the 
existence of such other heirs was not at the time known or suspected by 
the purchaser. A claim of title under an ancestor is not a claim of 
title under the helr, when the heirship was not known or admitted; 
and aequiescence in the title of one heir is entirely consistent with a 
possession adverse to a coheir, when the fact of the relationship be- 
tween the two is unsuspected, or is the point in dispute. 47 Fed. 154, 
reversed. 

13. Same. 

Persons in possession under a notorious, distinct, and spécifie claim 
of title in fee are not required, in order to make their possession adverse 
to ail the world, to show that they hâve used due diligence in hunting 
up unknown heirs, and hâve failed to discover them. 

14. Limitations dp Actions— Commencement of Suits in Différent Courts. 

The brlnging of one action does not stop the running of the statute of 
limitations, when pleaded in a later action in respect to the same prop- 
erty. Therefore, the beginning, before the expiration of the limitation 
period, of a partition suit in one court, does not stop the running of the 
statute, so as to avail the complainants in another partition suit Insti- 
tuted in another court after the period of limitation had expired. 

15. Same— Disabilitt of Covertdre. 

In a statute making the period of limitation In respect to real esta te 
21 years, with a saving to married women of 10 years after the re- 
moval of the disability of coverture (Smith & B. Kev. St. Ohio 1890, §§ 
4977, 4978), the saving clause has no application to a case in which the 
disability was removed more than 10 years before the expiration of the 
21 years. 

16. Equity Jdrisdiotion— Waiver of Objections— Appeal. 

In a case usually cognizable In equity, as a suit for partition, an ob- 
jection that, for a spécial reason, the rlghts of the parties should ûrst 
be established at law, may be waived, and is waived, so far as an ap- 
pellate court is concerned, by a failure to object to the equity juris- 
dlction in the court below. 

On Pétition for Rehearing. 

17. Appbalablb Dbcrees—Finality— State Procédure. 

The question of the flnality of a decree, for purposes of appeal or 
otherwise, in the fédéral courts, Is not affected by the procédure in 
the State courts, but must be govemed by the statutes of the United 
States and the procédure and rules of décision in the United States 
courts. 

18. Same — Partition Decree. 

In a partition suit a decree was entered settllng the various undivided 
Interests of the parties, finding that the parties demanding it were en- 
titled to partition, and appointing commlssioners to make the same, with 
authority to survey and allot the respective shares, and with directions, 
in case they found partition of any tracts impracticable, to report the 
facts to the court, to appraise every tract with and wlthout Improve- 
ments, and to take testlmony on ail thèse matters and report their pro- 
ceedings. The decree also referred the cause to a spécial master to re- 
port spécial facts as to improvements, rents, profits, taxes, and assess- 
ments, and required him to reduce the évidence to writing and report 
the same. The court expressly reserved ail questions as to Improve- 
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ments, accounting of rents and profits, and allowances of taxes and 
expenses, for further order. Hdd, that thls was not a final, appealable 
decree, and that consequently errors arising thereon could be assigned 
as error upon an appeal taken jnore than two years later from a sub- 
séquent final decree made in the cause. Green v. Fisk, 103 TJ. S. 518, 
followed. 

19. 8amb — Appbal — Action op Court Bblow. 

Upon an appeal from a final decree the appellate court, In determinlng 
the question whether a prier decree in the same cause, entered more 
than two years before the appeal was taken, was a final decree, so that 
no errors could be assigned thereon upon the présent appeal, wlU give 
welght to the fact that the court below treated the former decree as 
merely interlocutory. by permltting amendments and by refusing the al- 
lowance of an appeal therefrom. 

20. Limitation of Actions — Running of Statutb — Dotjbtpul Rights. 

The fact that the right of parties clalmlng an Interest in lands by 
rlght of heirship and as remainder-men was considered very doubtful 
for several years after the falling in of the life estate, and until thelr 
rights were made clear by a décision in a suit between other parties, Is 
no ground for holding that the statuts of limitations was in the mean- 
time suspended as against them. 

21. Appeal— Waiver and Cobhbction dp Irregulabities. 

Where, by a misprision of the clerk of the appellate court, an appeal is 
docketed as of a date prier to the time when the decree appealed from 
was in fact entered, but It appears that immediately after the filing of 
the transcript the appellees moved to dismiss the appeal on other 
grounds, which motion was overruled, hM, that this was a wairer of the 
irregularlty, and that the same should be corrected so as to make the 
record speak the truth. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

This is an appeal from a decree of the circuit court for the Southern 
district of Ohio ordering the partition and sale of a tract of 161^ acres— a 
quarter section— on Price's Hill, a suburb of Cincinnati. The action was be- 
gun on the 4th day of December, 1886, in the superior court of Cincinnati, 
by Sarah McClaskey and 3 .others, against more than 200 défendants. On 
the pétition of two of the défendants the whcle cause was removed to the 
court below under the second section of the removal act of 1875, on the 
ground that there was a separable controversy between the removing de- 
fendants and the complainants, who were citizens of différent States. To 
conform to the chancery practice, the complainants filed an amended bill 
in the circuit court. It averred that the complainants were seised of an 
undivlded one-fifth in fee in the tract in controversy, which had been sub- 
ject to the life estate of one Maria Bigelow until her death, on August 3, 
1860, when their right of entry accrued. It averred that the tract was 
dlvided into many pièces, and thèse were occupied by the several défend- 
ants in possession, respectively, each of whom was seised of an undivlded 
^"/sB part of the -tract of which he had possession, and that certain other 
named défendants, not in possession, were seised of an undivlded s/35 of 
the entire tract. In 1889 the défendants named in the bill as belng out 
of possession filed a cross bill jolning in the prayer for partition, but as- 
serting a much larger interest in the property than that conceded to them in 
the bill. After much preliminary controversy the case was flnally sub- 
mitted on bill and answers and cross blU and answers and the proofs. The 
défendants in possession, among other défenses set up In their answers, 
pleaded the bar of the statute of limitations. The circuit court held that 
the statute was not a bar to the relief sought, that the complainants were 
seised of an undivlded i/g of the tract, that the cross complainants were 
seised of i/e plus 1/1 s. and that the other défendants were entitled to the 
remainder or n/ig of the several parts of the tracts of which they were re- 
spectively in possession, and, after fixing the amount to be allowed for im- 
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provements made between 18G0 and the date of the commencement of the 
action, ordered a partition and sale. The perlod of limitation for the bring- 
ing of actions for the recovery of real estate in Ohlo is 21 years. More 
than thls time, by flve years, had elapsed between the time when the 
right of entry by complainants and cross complainants had accrued, and 
the time when the suit was brought; but the circuit court held that the 
défendants in possession held under a claim of title in subserviency to that 
of the complainants and cross complainants, as their cotenants, and that the 
possession had therefore never been adverse. The court further held that, 
even if there had been at one time an ouster or disseisin by the défendants 
in possession, they had subsequently purged it by accepting deeds of un- 
divided interests under the same title as that of complainants and cross 
complainants. McClaskey v. Barr, 47 Fed. 154; Id., 42 Fed. 609. 

The quarter section in controversy was owned in 1815 by William Barr, 
Sr. He died in 1816, and by his will he devised the tract to his three sons- 
In-law and their heirs in trust to pay the ineome to his son, John M. Barr, 
for life, and, in case he should die leaving a child, then also in trust for his 
son's wife. Maria, during her life, and upon the decease of the said Maria 
the testator devised the remalnder in fee to his son's child. In case his 
son died without leaving issue, he devised the remalnder to his sons-in-law 
and their heirs forever. He also devised the resldue of his estate to his 
sons-in-law. John M. Barr, the son, had one daughter, who survlved him 
18 months, and died in 1821. The widow marri ed John Bigelow in 1824. 
By the décision of the suprême court of Ohio in Bigelow v. Barr, 4 Ohio, 
358, under the will of William Barr, Sr., Maria Bigelow took a life estate 
In the land on the death of her flrst husband. Untll the décision of the 
suprême court of the United States in Poor v. Consldine, in 1867, reported In 
6 Wall. 458, it was the subject of much discussion whether, under the will, 
the remalnder in the tract vested in the sons-in-law of Wm. Barr, Sr., after 
the death of Mary Jane Barr, or vested in her heirs, and, if the latter, 
whether, by the then statute of descents of Ohio, the estate passed to the 
children and descendants of William Barr, Sr., or to his brothers and sisters 
and their heirs. By that décision it was settled that Mary Jane Barr, 
granddaughter of William Barr, Sr., on the death of her father, John M. 
Barr, took a vested estate in remalnder in the tract, subject to the life es- 
tate of her mother. Maria Bigelow, and that by the Ohio statute of de- 
scents, on tlie death of Mary Jane Barr, in 1821, the fee in remalnder 
ascended to the ancestor, William Barr, Sr., from whom it had corne, and 
vested in his brothers and sisters and their heirs. In 1838 Maria Bigelow 
sold the tract to Ephraim Morgan and Lot Pugh for $2,000, by deed wherein 
she "granted, bargained, sold, conveyed, released, and forever quitelaimed 
* • * unto the said Ephraim Morgan and Lot Pugh, their heirs and as- 
slgns forever, ail that certain farm or tract of land [describing it], and ail 
the estate, right, title, and interest, clalm and demand, both in law and 
equity, of her, the said Maria Bigelow, * • * to the only proper use and 
behoof" of Morgan and Pugh, "their heirs and assigns forever," and war- 
ranted, for herself and heirs, the title against ail persons claiming by, 
through, or under her. In 1839 Pugh, for $500, conveyed the lot to Morgan 
by deed wherein he granted, bargained, sold, conveyed, and quitelaimed 
it to Morgan and his heirs. After his purchase Morgan was advised that 
the fee of the land was in the brothers and sisters of William Barr, Sr., and 
their heirs, subject to the life estate of Maria Bigelow. He thereupon sent 
his son-in-law, Dr. William Wood, to Westmoreland and Cumberland coun- 
ties, Pa., where William Barr, Sr., had lived before coming to Cincinnati, 
to purchase the Interests in remalnder of the heirs of his brothers and sis- 
ters. Wood spent a number of days in that neighborhood and elsewhere, 
In his search, and brought back to Morgan 12 différent deeds, from more 
than that number of persons, conveying to him (Wood) ail their interests in 
the fee-simple title to the tract in question. Wood procured seven more 
deeds of the same character, one in each of the years 1841, 1843, 1845, 1846, 
1847, 1850, and 1853. Thèse interests were duly conveyed to Morgan in two 
deeds, in fee simple, one in 1839 and the other in 1857, in the flrst of which 
the récital was that the title conveyed was that of the interests of "the" 
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heirs of the brothers and slsters of William Barr, Sr. About the time lie 
received the Wood deed, in 1839, Morgan began the sale of the tract, and 
between 1839 and August 3, 1860, when Maria Bigelow dled, he had sold ail 
but 23 acres of the quarter section. Morgan had, in that perlod, executed 
eight deeds of Tarions pièces, wlth covenants of gênerai warranty, and 
the grantees had taken possession under them. Some of his grantees had 
in tum made like sales, wlth like deeds. Prior to the death of the life ten- 
ant, Morgan had glven seven différent mortgages, covering collectlvely the 
whole tract retained by him, in which he graated the fee simple of the 
same, with covenants of gênerai warranty. The deeds and mortgages were 
ail duly recorded in the recorder's office of Hamilton county. AU but two 
of the nine différent tracts Into which the quarter section was thus di- 
vided were occupied as suburban homes by their owners, who erected sub- 
stantial country résidences thereon, and inclosed and beautifled their land 
with shade trees and otherwise. One tract of flve acres was conveyed by 
Considine, a grantee and purchaser of Morgan, in 1847, to the Catholic 
archbishop of Cincinnati, John B. Purcell, and his heirs, to build thereon a 
collège for the éducation of young men for the Catholic priesthood. At a 
cost of $20,000 or more, a collège building was erected on this tract in 1847, 
and has ever since been continuously used for this purpose. The résidences 
built on the différent tracts were ail In good condition and repalr when 
Maria Bigelow died, on the 3d of August, 1860. Her death made no dif- 
férence in the character of the occupancy of Morgan and his grantees. On 
August 3, 1860, the persons in possession, and their respective tracts, were 
as follows: 

Patrick Considine 66 acres 

Archbishop Purcell 14.738 acres 

Caroline ïoung 25.29 acres 

S. S. Boyle .' 20 acres 

E. Henry Carter. 4 acres 

J. B. Hubbard ...10 acres 

Bphraim Morgan 23 acres 

Considine, from 1860, continued to occupy his résidence and to farm his 
land, until 1868, when he sold two tracts of 10 acres each for $10,000 apiece, 
with deeds of gênerai warranty. He died in 1873, and by his will devised the 
remainder of the tract to Archbishop Purcell, subject to a life estate in his 
brother and sisters. The sisters being dead, the brother conveyed his life 
estate to the archbishop in 1874. The archbishop leased the tract in 1874 
at a yearly rental of 6 per cent, on $2,000 an acre, with a privilège of pur- 
chase, and a covenant to convey the fee, by deed of gênerai warranty, in 
blocks of four acres or more. The other land of Purcell continued to be used 
for seminary purposes. In 1863 a flre consumed the south wing of the build- 
ing, and It was rebuilt at a heavy outlay. In 1867 or 1868 a north wing was 
built at a cost of $50,000. The grounds were improved, graded, and planted 
with shade trees. The ïoung tract continued to be used as a country rési- 
dence until subdlvided into town lots in 1881. Upon the Boyle tract of 20 
acres was built a manslon house, which. was begun In 1859, and only com- 
pleted in 1867, at a cost of $200,000. E. Henry Carter occupied his tract as a 
résidence until April, 1889, when he sold, with deed of gênerai warranty, to 
W. A. Blanchard, for $8,000. J. B. Hubbard conveyed his 10 acres to his 
wife in 1861 by deed of gênerai warranty. In 1866 they unlted to convey the 
same by like deed to Henry (ïlosterman, to secure $10,000. The house and place 
were continuously occupied as a suburban résidence. Bphraim Morgan, in 
September, 1860, after the death of Maria Bigelow, gave a mortgage on his 
homestead to John H. Groesbeck, wlth covenants of gênerai warranty, for 
$5,500, and in the next two years gave three others of the same kind to 
secure upwards of $25,000. In January, 1867, he deeded 614 acres to W. H. 
Taylor, with covenants of gênerai warranty, for $5,250. The next year Taylor 
sold 114 acres of this tract to the board of éducation, and a schoolhouse was 
erected thereon. In 1867 Morgan sold 3 acres to E. W. Boyle by gênerai war- 
ranty deed, and In 1869 he sold 6 acres to T. D. Lincoln for $6,000, by like 
deed. He continued to occupy bis résidence on the remalning 8 acres until 
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his death, in 1873. After his death his homestead lot was sold to pay his 
debts at judlclal sale. From 1873 until 1886, the tlme of bringing thls suit, 
there was much inerease in the value of the property. The Considine, Boyle, 
Morgan, Lincoln, and Young tracts were subdivided into city lots and sold. 
The number o£ transfers in that period was over 500. The aggregate of the 
considérations recited in the deeds was more than $1,200,000. The number 
of new houses erected was 115, and their cost $400,000. The public improve- 
ment assessments pald by the défendants in possession aggregated $100,000. 
The défendants in possession paid ail the taxes due on the tract during ail 
the time from 1860 to the beginning of the suit. Ail the deeds heretofore re- 
ferred to were duly recorded. 

It remains to state the légal proceedings and other acts of the défendants 
in possession, upon which the court below found that in spite of the circum- 
stances showing exclusive ownership, just reviewed, the défendants in pos- 
session must be regarded as holding in privity with the complalnants and 
cross complainants. 

In 1847 Morgan flled a bill in chancery in the common pleas court of Ham- 
ilton county against the direct descendants and devisees of William Barr, 
Sr., to remove the cloud on his title to this quarter section, which he averred 
was created by the défendants' claim that under William Barr, Sr.'s, will, 
and the statute, the remainder in the land had passed to the son-in-law or 
direct descendants of the testator. He stated in his bill that he was in the 
possession of the land, and held the légal title to it, as he believed, and 
was entitled to the full and perfect enjoyment of it. He further showed 
that he had at varions times purchased the interests and claims of the 
brothers and sisters of William Barr, Sr., and their hoirs, in and to the said 
quarter section, by deeds recorded. He recited also his various conveyances 
of parts of the land by deeds of gênerai warranty. The bill was dlsmissed 
without préjudice on the ground that it was prematurely flled before the 
death of the life tenant, the possession and title of whose grantee during 
her life was not disputed. In June, 1858, Morgan and his grantees flled in 
the same court a pétition under the Ohio statutes against the same défendants 
and some otliers to perpetuate the testimony of Maria Blgelow, to be used in 
a suit which, as they averred, they feared would be brought against them 
on her death. In the pétition Morgan alleged that, after acquiriug the life 
estate of Maria Bigelow, he had purchased the interests of "nearly ail" the 
brothers and sisters of William Barr, Sr., and their heirs; that, for the pur- 
pose of sustalning the title under which petitioners elaimed, it was necessarj- 
to perpetuate the évidence of Mrs. Bigelow as to the relative dates of tho 
death of Mary Jane Barr and her father, and the relationship of the various 
persons from whom Morgan had secured deeds to the brothers and sisters 
of William Barr, Sr. The answer to the bill in the présent suit of the défend- 
ants in possession, which was required to be under oath, and is therefore 
évidence in the cause against complainants, avers that the small outstanding 
interests not purchased by Morgan, and referred to by implication in the 
phrase "nearly ail," in the foregolng pétition, were only those of the children 
of William Barr, Jr., and Mary Barr, his wlfe, who were cousins. The cross 
bill of the défendants not in possession charges that thèse words were In- 
tended to hâve the same meaning. Mary Barr was the daughter of William 
Barr, Sr., and as such entitled to one-third of the land, if it went to his direct 
descendants. William Barr was the son-in-law and a devisee of William 
Barr, Sr., and as such entitled to one-third of the land, if it vested by the will 
in the three sons-in-law. But this William Barr was a son and heir of Samuel 
Barr, a brother of William Barr, Sr., and as such entitled to a comparatively 
small share in the land, if it vested in the brothers and sisters of William 
Barr, Sr. Morgan could not buy thls interest, because it was disavowed by 
those entitled, who elaimed to take, not through Samuel Barr, but as the 
direct devisees of the testator. Maria Bigelow's déposition was taken. After 
testifying to the fact that her daughter Mary Jane Barr had survived John 
M. Barr, which it was the ehief purpose of the petitioners to prove, she testi- 
fled to what she knew of the brothers and sisters of William Barr, Sr., and 
their descendants. She sald that William Barr, Sr., had three or four broth- 
ers, she thought; that she knew he had three, Robert, Samuel, and John, 
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and she thought there was a brother Andrew, who went to Kentucky, but 
of this she was not certain; that he had two sisters, one named Jane, who 
married a Mewhlrter, and the other she thought was named Sarah, married 
a Grafton, and went to Natchez, Miss.; she knew they wére ail dead but 
Mrs. Mewhlrter, and she thought she was dead; that Robert, the eldest 
brother, left no chlldren; that John Barr left seven chlldren; that Samuel 
Barr left flve chlldren; that Mrs. Grafton left three sons and a daughter, 
but whether they left any heirs she could not state; that the boys, she was 
sure, died young; that, as to the daughter, she was not sure. She was able 
to identlfy but seven or elght of the grantors in the deeds which Morgan, 
through Wood, had procured from persons whom he supposed to be heirs 
of the brothers and sisters of William Barr, Sr. 

In December, 1863, more than 23 years before the blU in thls cause was 
filed, Margaret Poor, who was one of the six chlldren of William Barr and 
Mary Barr, the daughter of William Barr, Sr., and who had acquired the in- 
terests of two of her sisters and one brother, brought suit in ejectment 
agalnst Consldlne, Morgan, and the others in possession of the quarter sec- 
tion. The défendants pleaded not guilty. On an agreed statement of facts, 
a verdict by direction of court was rendered for the plaintiff for i/so. The 
court held that the plaintiff took nothing by descent from the testator, 
William Barr, Sr., but only by descent from Samuel Barr, the testator's 
brother. The agreed statement set forth the names of the brothers and sis- 
ters of William Barr, Sr., six In number, as Mrs. Bigelow had given them. 
It recited that two of them had died without issue; that Morgan had acquired 
^Vso of the Interests of the four who left heirs, and that Margaret Poor had 
the remalning i/so- Mrs. Poor's share was determined in this wise. She had 
■t/a of her father's (William. Jr.'s) share, which was i/s of his father's 
(Samuel's) share, which was % of the entire tract, 1. e. «/e of i/b of %, or i/go. 
ïhe case of Poor v. Consldlne was declded by the suprême court of the 
United States in April, 1868. In December following the tenants in posses- 
sion authoiized Lincoln & Smith, as trustées, to purchase the outstanding 
interests in said real estate clalmed by the several heirs of William Barr, 
John T. Barr, and Margaret Keys, formerly Barr, "to sustaln the présent title 
of the tenants In possession." Thèse three persons were the chlldren of 
Samuel Barr, whose interests Morgan had not been able to purchase because 
the chlldren of William Barr and some of the chlldren of Margaret Keys 
were Interested in maintaining that the estate vested in the descendants of 
William Barr, Sr., instead of in those of his brothers and sisters. Thèse were 
the outstanding interests to which Morgan referred in the expression, in his 
pétition to perpetuate testimony In 1859, "nearly ail." Thèse outstanding 
interests were purchased, and the deed recited that the grantees claimed ad- 
versarily to the grantors. In 1871 T. D. Lincoln purchased the outstanding 
interests of certain of the chlldren and heirs of Andrew Barr. This deed 
of 1871 recited the claims of heirship and the share conveyed, and contalned 
covenants of gênerai warranty. In 1873, 1874, and 1877, the tenants In pos- 
session purchased the outstanding Interests of three of the eleven chlldren 
of Jane Mewhlrter. The deeds of 1873 and following were quitclaim deeds, 
though the exact shares conveyed were set ont. The deeds from 1868 to 
1877 stated the shares conveyed as If there were five of the brothers and 
sisters of William Barr, Sr., who had left heirs or devisees to take, Instead 
of four, as recited in the agreed statement in Poor v. Consldlne. There was 
much évidence In the record to show that the deeds from 1871 to 1877 were 
of interests bought to buy peace and to avold litigation, and that on each 
purchase strong assurances were given to the défendants in possession that 
thèse were the last claims which could be presented. The considérations 
paid were from one-thlrd to one-half of the real value of the interests con- 
veyed. On July 28, 1881, Robert Barr, Samuel Barr, Jane Chapman, and 
Martha Reed, descendants of John Barr, a brother of William Barr, Sr., each 
brought a partition suit in the common pleas court of Hamilton county, Ohlo, 
in which he or she claimed one-fortieth interest in this tract, and named 
many of the défendants in possession as défendants thereto. Some of the de- 
fendants settled by paylng small sums, but others, and those a majorlty, 
fought the case. In 1885 ail the suits but that of Robert Barr were dismissed 
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by the plaintlffs thereln, a cross pétition havlng been prevlously flled Angust 
14, 1884, by the same plaintifîs. In Robert Barr's suit, In whicb Samuel Barr 
and certain others clalmed to be devlsees of one-slxth of the entlre tract 
under the wlU of Robert Barr,— that brother of WUliam Barr, Sr., who had 
died without issue. The same claim was set up by the same parties In the 
présent suit by the cross bill. In the Hamllton common pleas court, the suit 
resulted In a defeat of every claim except that of Robert Barr and others to 
Interests aggregatlng i«/6î6 of the whole. The case was carried to the state 
circuit court, where it Is now pendlng. 

By the flnding of the decree of the court below, It appears that Morgan, 
in August, 1860, when Maria Bigelow, the life tenant, died, had in fact ac- 
quired two-thlrds of the interest descending to the heirs of John Barr, brother 
of William Barr, Sr., one-half the Interest descending to the heirs of Andrew 
Barr, two-fifths the Interest descending to the heirs of Samuel Barr, and 
eight-elevenths of the interest descending to the heirs of Jane Barr Mew- 
hirter. He seems never to hâve acqulred any of the Interest descending to 
Robert Barr, the brother of William Barr, Sr., or of that descending to his 
slster Sarah or Mary Grafton, if, as found by the court below, such interests 
vested. The court below found that at the time this suit was brought the 
défendants in possession had acqulred, in addition to the interests recelved 
from Morgan, the other half of the Interests of Andrew Barr, three-elevenths 
of the Mewhlrter Interest and three^fifths of the Samuel Barr Interest, so 
that they had ail the interests of Samuel, Andrew, and Jane, and two-thlrds 
of John's. The court below held that Robert Barr, Sr., survived Mary Jane 
Barr about a year, and that, though he left no issue, the interest which vested 
in him upon her death passed by his will to the cross complalnants, or some 
of them. The court also found that the name of William Barr's slster, who 
married a Grafton, was Mary, and not Sarah, as Mrs. Bigelow had called her, 
and that the complainants were her sole heirs. There were 2, and proba- 
bly 3, of the 19 deeds to Wood and Morgan, the grantors in which the court 
below was unable to identify as heirs or descendants of William Barr, Sr. 

R. A. Harrison, J. G. Harper, and Ledyard Lincoln, for appellanta. 
Henry T. Fay, for appellees Sarah E. McClaskey et al. 
Samuel Orawford, for appellees Samuel Barr et al. 

Before TAFT and LURTON, Circuit Judges, and SEVEEENS, 
District Judge. 

TAFT, Circuit Judge, after stating the case as abOTe, delivered 
the opinion of the court. 

The défendants in possession, or the persons under whom they 
claim, hâve been in possession of the quarter section hère in contro- 
versy from 1839 until the présent day. The right of entry to this 
land under the title which the complainants and cross complainants 
assert accrued to them on the 3d of August, 1860, when Maria Bige- 
low died. This action was not begun until the 4th day of Decem- 
ber, 1886, or 26 years and 4 months after the immédiate right of 
possession vested in the complainants and cross complainants. The 
présent statute of limitations of Ohio, which is substantially the 
same as that in force in 1860 (section 4977, Smith & B. Ed. Rev. St.), 
provides that "an action for the recovery of the title or possession 
of real property can only be brought within twenty-one years after 
the cause of action accrues." Under the construction put upon thia 
statute by the suprême court of Ohio, an open, notorious, exclusive, 
and adverse possession of land for 21 years, with or without color 
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of title, whether continuous in the first possessor, or tolled in per- 
sons claiming under him, and whether with or without knowledge 
of the existence of a better title, conf ers upon the original pos- 
sessor, or those claiming under him, an indefeasible title in fee. 
Paine v. Skinner, 8 Ohio, 159, 165, 167; Yetzer v. Thoman, 17 Ohio 
St. 130; McNeely V. Langan, 22 Ohio St. 32, 37. This is a rule of 
property binding on fédéral courts of law and equity in adjudicat- 
ing upon titles to real estate in Ohio. Miles v. Caldwell, 2 Wall. 
36; Blanchard v. Brown, 3 Wall. 245, 249; Britton v. Thornton, 112 
U. S. 526, 5 Sup. et. 291; Smelting Co. t. Hall, 106 U. S. 86, 1 Sup. 
et 128; Orvis v. Powell, 98 U. S. 176. In Tiew bf the lapse of time 
between the accruing of the right of possession and the bringing of 
the action, the only question for our considération on this branch 
of the case is whether the possession of the défendants in posses- 
sion was adverse to the title and claim of the complainants and 
cross complainants. For brevity, we shall hereafter refer to the 
défendants in possession as "défendants," and to the complainants 
and cross complainants as "claimants." 

The conclusion of the circuit court that the statute of limitations 
éreated no bar to claimants' action was based on thèse three propo- 
sitions: First. That the défendants had entered the land in sub- 
serviency to the title of the heirs of the brothers and sisters of Wil- 
liam Barr, Sr., and therefore as tenants in common of the fee with 
the claimants, who were some of such heirs. Second. That a pos- 
session begun by défendants as tenants in common with claimants 
oould not become adverse, so as to set the statute running, until 
actual notice of the intent to disseise them was brought home to 
the claimants, and no such notice was shown in this case. Third. 
That even if the original entry by défendants had been adverse, or 
it had become so by actual disseisin, yet the disseisin was purged 
by acts of the défendants which were in law and in fact an acknowl- 
edgment of the validity of the title of claimants, and conclusively 
showed an intention thereafter to hold under it. We propose to 
examine thèse propositions in their order, and to consider their ap- 
plication to the case at bar. When a tenant in common, claiming 
as such, enters upon the common land, he is exercising the right 
which his title gives him, and his resulting possession is presumed 
to be consistent with his avowed title, and therefore to be the pos- 
session of his cotenants and himself. His cotenants hâve the right 
to rely on this presumption until his acts or déclarations are pal- 
pably inconsistent with it. "^lie law fully recognizes that he may 
oust them, but he cannot do so except by acts so distinctly hostile 
to the rights of his cotenants that his intention to disseise them is 
unmistakable. Notice of this intention must be brought home to 
his cotenants, but whether this must be actual, or may be construe- 
tive, it is not necessary at this point to discuss. It sufflces for our 
présent purpose to say that the rule thus stated has no application 
to any case except where the possession of the person in question 
was avowedly begun as a tenant in common, or under a deed which 
defined his title as such. 
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1. We corne, therefore, to the question whether the défendants 
l»egan their possession in August, 1860, as tenants in common with 
the claimants. The circumstances under which Morgan and his 
grantees began this possession are somewhat différent, and we shall 
consider their cases separately. When the life tenant died, in 
August, 1860, ail but 23 acres of the quarter section was held by 
persons who claimed exclusive ownership in fee to the pièces they 
respectively occupied, under deeds from Morgan in fee simple, with 
covenants of gênerai warranty. They or their predecessors in title 
had entered under thèse deeds, and were maintaining possession 
thereunder when the rights of the claimants accrued. Such an en- 
try and possession is an ouster of ail other persons claiming an in- 
terest in the land, at and from the time they hâve a right of entry. 
It is immaterial that the fee-simple deeds under which the entries 
were made actually vested only the title to a life estate or an un- 
divided interest. The extent of the estate purporting to be con- 
veyed characterizes the entry and subséquent possession, and shows 
beyond doubt that they were made under a claim to the whole, and 
were with intent to oust ail others asserting an interest. This is 
well settled by fédéral and state authorities. Prescott v. Nevers, 4 
Mason, 326, Fed. Cas. No. 11,390; Bradstreet v. Huntington, 5 Pet. 
402; Clymer's Lessee v. Dawkins, 3 How. 674; Hall v. Law, 102 U. 
S. 461, 466; Christie v. Gage, 71 N. Y. 189; Jackson v. Smith, 13 
Johns. 406; Clapp t. Bromagham, 9 Cow. 530, 551, 557; Kittredge 
V. Proprietors, 17 Pick. 246; Foulke v. Bond, 41 N. J. Law, 527, 539, 
541; Sands v. Davis, 40 Mich. 14, 18; Greenhill v. Biggs, 85 Ky. 155, 
2 S. W. 774; F^eem. Coten. § 224, and cases cited. The principle 
is recognized in Ohio, although there is no authority directly illus- 
trating it. Youngs v. Heflner, 36 Ohio St. 232; Hogg v. Beerman, 
41 Ohio St. 8i. 

It is suggested that the fact that thèse deeds from Morgan were 
made, and possession begun under them, before the claimants' right 
of entry accrued, should prevent their having any eiïect to oust 
the latter. The contention is without merit. The question is 
whether the possession of the défendants was adverse after the life 
tenant died. There was no change in the claim or character of the 
possession after the life estate determined. It continued as before, 
and we can only know its nature by référence to the circumstances 
under which it began and was continued. Thus, the warranty 
deeds from Morgan prior to the falling in of the life estate are of 
first importance in showing whether the possession taken by virtue 
of them was intended to be, and was in fact, adverse, when contin- 
ued after the time at which claimants' right of entry accrued. 
There can be no doubt of the correctness of this view, on principle, 
and the authorities fully support it. In Constantine v. Van Winkle, 
Hill, 177, 195, the question was whether the possession of a gran- 
tee in a deed of husband and wife purporting to pass the fee of the 
wif e, but in fact, because of a defective acknowledgment of the wife, 
passing only the life estate of the husband, was adverse, after the 
iiusband's death, to the claims of the hoirs of the wife; and it was 
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held that it was so, and must be referred to the deed under which 
it began during the pendency of the husband's life estate. In Miller 
V. Eailway Co., 132 U. S. 662, 692, 10 Sup. Ct. 206, the suprême court 
determined the adverse character of the possession of a défendant 
under a statute of limitations by référence to a deed under which 
it had begun at a time before the statute could begin to run, because 
the title was then in the government. In Kinsell v. Daggett, 11 
Me. 309, 314, the défendant took exclusive possession of a dam while 
the fee was in the state. Subsequently the state conveyed the f ee 
to the plaintiiï, who sought to avoid the effect of the statute of lim- 
itations by denying that defendant's possession was adverse, urging 
that the acts of disseisin before title passed from the state, when 
the statute did not run, could not characterize the possession there- 
after. The argument was not sustained. The court said : 

"Holding exeluslvely and adversely and openly are the highest acts in 
the power of the disseisor to indicate his intentions; and, if he thus hold 
prior to the conveyance from the state, what more could he do subsequently 
to constitute a disseisin?" 

Nor is there any substantial ground for maintaining that the pos- 
session of the 23 acres held by Morgan in 1860 was begun or contin- 
ued as that of a tenant in common with claimants. 

He began his possession under a deed from Maria Bigelow, which 
conveyed to him and Pugh, whose interest he soon acquired, the 
entire tract, with words of inheritance. The deed actually con- 
veyed but a life estate, but it purported to convey a fee. Within 
a year after, and before he had actually obtained any other légal 
title, he executed a deed in fee of nearly one-half the tract to Con- 
sidine, with covenants of gênerai warranty. In the interval be- 
tween the Bigelow and the Considine deed, being advised that the 
Bigelow deed only passed a life's estate, and that the remainder in 
fee was outstanding in the brothers and sisters of William Barr, 
Sr., and their heirs, he procured Wood to buy in their interests; and 
upon December 16, 1839, four days after the Considine deed, Wood 
executed a deed to him in fee simple of the entire tract, reciting 
that he thereby conveyed to Morgan the title conveyed to him by 
the heirs at law of William Barr, Sr. It is immaterial for our prés- 
ent purpose whether thereafter Morgan's possession is to be re- 
ferred to the Bigelow or the Wood deed, for in either case his claim 
of title thereunder was wholly inconsistent with, and necessarily 
excluded, any implied admission or avowal that lie was holding in 
common with, or for the beneût of, any one else, whether heirs of 
William Barr, Sr., or otherwise. The language of Wood's deed 
conveying a fee-simple title derived from the heirs of William Barr, 
Sr., necessarily implied that there were no other heirs entitled than 
those persons whose interests were thus being conveyed. In Jack- 
son V. Smith, 13 Johns. 406, the conveyance by one, as the heir of 
another, of an entire tract in fee simple, was held to imply the con- 
veyance of the ancestor's entire estate in the land, and possession 
thereunder was held to be adverse to eight other heirs of the same 
ancestor equally entitled with the grantor. As already shown by 
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the authorities above cited, it is wholly immaterial in this discus- 
sion that Maria Bigelow had only a life estate, and tliat Wood did 
not hâve in him the title of ail the heirs of the brothers and sisters 
of William Barr, Sr. It sulBces that the Bigelow deed purported 
to convey the fee, and that the Wood deed purported to convey the 
entire remainder in fee then outstanding in the heirs of William 
Barr, Sr. 

Allusion has been made to the fact that Morgan's gênerai war- 
ranty deed to Considine was executed before Wood's deed to Mor- 
gan. While this is true, the deeds were but four days apart, and 
they should perhaps be treated as contemporaneous. Eead in the 
light of the coyenants assuring Considine a title in fee, clear, free, 
and unincumbered, Morgan'selaim of title under both the Bigelow 
and the Wood deeds cannot be mistaken. - It was to a fee in sev- 
eralty. Morgan's subséquent dealing with his title was a continued 
assertion of its complète and exclusive character, down to the falling 
in of the life estate. He asserted it in his bill to quiet title in 1847, 
and he reiterated the assertion in eight différent deeds of gênerai 
warranty executed between 1839 and 1860, by which, at Mrs. 
Bigelow's death, he had parted with ail but 23 acres of the quarter 
section. His pétition to perpetuate testimony flled in 1858 was a 
claim of exclusive title under the Wood deeds, with the admission 
and exception of a small outstanding interest in the descendants 
of Samuel Barr, which he flrst contested in the Poor-Considine suit, 
and then bought. That he did not intend to hold as a cotenant 
even with thèse heirs was shown by deeds and mortgages of the 
entire fee executed about the time of filing the pétition, and in the 
interval between that time and the falling in of the life estate. The 
same objection is made to a considération of Morgan's acts prior to 
1860 to détermine the character of his possession thereafter, that 
we hâve discussed above in flxing the adverse character of the 
possession of the other défendants, and for the reasons and précé- 
dents there given it is equally untenable hère. It is also objected 
that the possession of the 23 acres held by Morgan in 1860 cannot be 
affected or rendered adverse by his dealings with the remainder of 
the quarter section. Generally it may be admitted that where the 
bar of the statute is pleaded as to two separate pièces of land, 
against the same claimant, adverse possession of each must be 
made ont by circumstances relating to the possession of each 
pièce respectively. But it would seem that where, by plaintiff's 
admission, the plaintiff and défendant are tenants in common in one 
continuons tract of land, and the défendant, under color of title to 
exclusive possession, had entered thereon, the défendant might show 
conveyances by him in fee to others of a much larger part of the 
tract than his share as admitted by plaintiff, to show that his posses- 
sion of what he retained was inconsistent with and adverse to 
plaintiff's claim. However this may be, it is not necessary to refer 
to Morgan's warranty deeds of the remainder of the tract to show his 
assertion of exclusive ownership of the 23 acres which he retained. 
His mortgages, the bill to quiet title, the pétition to perpetuate 
testimony, and the character of the occupancy, sufficiently show it. 
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He gave a mortgage on Ms homestead a month after Mrs. Bigelow's 
death, and three more, covering parts of the tract, in the following 
two years, covenanting that his title was clear, free, and unincum- 
bered. He was made défendant in an ejectment suit brought by 
an heir of the brothers and sisters of William Barr, Sr., in 1863, more 
than 21 years before the bringing of this suit to recover the entire 
tract, and pleaded not guilty. He bought the title of this heir and 
others of the same branch after it was settled by litigation, reciting 
that he was holding adversarily. He sold flve acres in 1867, and 
three more in the same year, with deeds of gênerai warranty. He 
sold six acres with a like deed in 1869, and in 1873 he died in the 
house he had built upon the tract and occupied for 44 years. His 
house and the remaining eight acres were sold under judicial pro- 
ceedings, and a deed in fee executed to the purchaser, who holds it to 
this day. Entering as he did under a claim to the fee of the tract 
in severalty, under deeds which purported to give such a title, we 
are of opinion that his possession was never in privity with claim- 
ants, as their tenant in common, or in subordination to them. 

2. But, even if we were to concède that the tenancy of défendants 
and those under whom they claim was begun as tenants in common 
with claimants, we cannot agrée with the court below in the view 
that the facts shown in this record were not sufflciently brought 
home to the claimants to constitute a disseisin, and to set the statute 
running. Where one enters avowedly as tenant in common with 
others, his possession is the possession of those others, so long as the 
tenancy in common is not openly disavowed. Before adverse posses- 
sion by one tenant in common against another can begin, the one in 
possession must, by acts of the most open and notorious character, 
clearly show to the world, and to ail having occasion to observe the 
condition and occupancy of the property, that his possession is in- 
tended to exclude, and does exclude, the rights of his cotenant. It 
is not necessary for him to give actual notice of this ouster or dis- 
seising of his cotenant, to him. He must, in the language of the 
authorities^ "brin g it home" to his cotenant. But he may do this by 
conduct, the implication of which cannot escape the notice of the 
world about him, or of any one, though not a résident in the neighbor- 
hood, who has an interest in the property, and exercises that degree 
of attention in respect to what is his that the law présumes in every 
owner. Said Mr. Justice Bradley in Ee Broderick's Will, 21 Wall. 
503, 519: 

"Parties cannot, by their seclusîon from ttie means of Information, claim 
exemption from the laws that control human affairs, and set up a rlght to 
open up ail transactions of the past. The worlû must move on, ànd those who 
claim an interest in persons and things must be chargea with the knowledge 
of their status and condition, and of the vicissitudes to which they are sub- 
ject.» 

See, also, Townsend v. Eichelberger (Ohio Sup.) 88 N. E. 207 ; Webster 
v. Society, 50 Ohio St. 1, 13, 33 N. E. 297; State v. Standard Oil Oo., 
49 Ohio St. 137, 188, 30 N. E. 279; Williams v. Goal Co., 37 Ohio St. 
583; Howk v. Minnick, 19 Ohio St. 462. There are some authoritiea 
in which language is used indicating that, before a tenant in com- 
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mon can hold adversely to his cotenants, he must prove that his 
cotenants had actual knowledge of his intention to assume exclusive 
possession, but it will be found that the language was not necessary 
to the décision of the cases under considération. Such a case is 
Ghandler v. Ricker, 49 Vt. 128. By the overwhelming weight of 
authority, however, actual notice is not necessary, and acts public 
and noterions, and of such a character as to leave no doubt to any 
one observing that exclusive right of enjoyment against every one 
is asserted by the holder, are quite sufficient to bring home notice 
of ouster to the tenants in common. Such is the law of Ohio. In 
Hogg T. Beerman, 41 Ohio St. 81, 99, the court states the rule as to 
the adverse possession of one who entered under a deed conferring 
title as a tenant in common as follows: 

"He had full right to so enter. Havlng so entered, his possession con- 
tinuéd referable to that deed — continued to be that of one tenant in com- 
mon — until by unmistakable acts, of whlch his cotenants had notice, or of 
which It was their duty to take notice, he disclaimed to hold as a tenant 
in common, and asserted ownership of the entire estate," 

In the case of Youngs v. Heffner, 36 Ohio St. 232, two brothers 
owned a tract in common. One left and went to Texas, leaving 
the farm to the other, with the agreement that he cultivate the farm 
for the beneflt of both. Trace of the absent brother was lost for 
more than seven years, and steps were taken to settle his estate as of 
one dead. Partition proceedings were brought by his représenta- 
tives, and the tract sold in fee. Twelve years after, the brother 
returned. The suprême court held that previous to the partition 
proceedings the tenancy had been avowedly in common, but that 
thereafter the possession was adverse, although the absent brother 
had not actual notice of them. The question has been decided in 
the same way in many well-considered cases in other states. War- 
fleld V. Lindell, 38 Mo. 561; Rich v. Bray, 37 Fed. 277, 278; Lodge 
V. Patterson, 3 Watts, 74-77; Dikeman v. Parrish, 6 Pa. St. 210, 227 
Weisinger v. Murphy, 2 Head, 674; Greenhill v. Biggs, 85 Ky. 155 
2 S. W. 774; Winterburn v. Chambers, 91 Cal. 182, 27 Pac. 658 
Bath V. Valdez, 70 Cal. 350, 11 Pac. 724; Forest v. Jackson, 56 N. H 
357; Boberts v. Moore, 3 Wall. Jr. 292, 294, 297, Fed. Cas. No. 11,905 
Foulke V. Bond, 41 N. J. Law, 527, 540; Butter v. Small, 68 Md. 133, 
11 Atl. 698; Freem. Coten. § 230. There is nothing in the cases of 
Graydon v. Hurd, 6 U. S. App. 610, 5 C. C. A. 258, and 55 Fed. 724, 
and Eoot v. Woolworth, 150 U. S. 415, 14 Sup. Ct. 136, which should 
vary our conclusion. In those cases it was attempted to show that 
a possession begun in avowed subordination to another's title had 
been rendered adverse by mère acts in pais upon the land, like the 
building of fences, the clearing of timber, and the cultivation of the 
soil, — acts that were in their nature quite consistent with a superior 
title in another. There were in those cases no open, notorious, and 
publicly recorded déclarations of exclusive ownership on the part of 
the défendant, in judicial or other public proceedings, of which it 
would be the duty of an owner to take notice. The court below 
rested its ruling, that nothing short of actual notice of diseeisin to 
the cotenants out of possession would render adverse possession 
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begun in privity with them, upon the language of the suprême court 
of the United States in Zeller's Lessee t. Eckert, 4 How. 289. In 
that case a testator devised land to his son, but permitted his wife 
to occupy it until tbe time when the son should be 15 years old. 
The son died. The wife married again, and had a second son, and 
the second husband and second son remained on the land for many 
years after the first son would hâve been 15 years old. The question 
was whether the possession of the second son and second husband 
was adverse to the heirs of the first son, and when it became so. It 
appeared that, even before the expiration of the time within ^hich 
the wife was permitted under the will to occupy the land, suit had 
been begun by the heirs of the first son to recover the land, which 
was resisted by the second son and his father, and ended in an arbi- 
tration and award against the plaintiffs, and that a second suit 
ended in a compromise, which was not carried out. It was ,held 
that the possession of the second son and his father was adverse 
from the time the plaintiffs had a right of entry, i. e. upon the day the 
first son would hâve been 15 years of âge. No question arose in 
this case whether constructive notice of a disseisin was sufflcient, 
because actual notice was undisputed. The words of the court so 
much relied on were not used, therefore, with référence to such a 
distinction. They were as follows: 

"The original possession of Bclcert, the husband of the widow, belng 
confessedly In subordination to the title of the younger White durlng his 
lifetime, and after his decease to the title of the heirs at law, down to 
1809, when the right to occupy under the will ceased, the burden was upon 
him to establish a change In the character of the possession after this 
period; and, being thus in privity with the title of the rightful owner, 
nothing short of an open and explicit disavowal and dlsclalmer of a hold- 
ing under that title, and assertion of title in himself or in his son, the 
half-brother, brought home to the lessors of the plaintlfC, will satisfy the 
law. Short of this, he will still be regarded as holding in subserviency to 
the rightful title. * * * The only distinction between this class of cases 
and those in which no privity between the parties existed when the pos- 
session commenced is in the degree of proof requlred to establish the ad- 
verse character of the possession. As that was originally taken and held 
in subserviency to the title of the real owner, a clear, positive, and eon- 
tinued disclaimer and disavowal of the title, and assertion of an adverse 
right, and to be brought home to the party, are indispensable before any 
foundation can be laid for the opération of the statute. Otherwise the 
grossest injustice might be practiced; for, without such notice, he might 
well rely upon the flduciary relations under which the possession was 
originally taken and held, and upon the subordlnate character of the pos- 
session, as the légal resuit of those relations. The statute, therefore, does 
not begin to operate until the possession, before consistent with the title 
of the real owner, becomes tortioiis and wrongful by the disloyal acts 
of the tenant, which must be open, continued, and notorlous, so as to pre- 
clude ail doubt as to the character of the holding, or the want of knowledge 
on the part of the owner." 

Ail that the court meant hère to say was that the évidence of 
the intention on the part of the tenant in possession to disseise the 
owner must be of such an open, notorious, distinct, and unmistak- 
able character that the owner must hâve known of the disseisin if 
he exercised the slightest care with respect to his property. This is 
clearly shown by the décision of the same court in the term préviens, in 
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Clymer's Lessee v. Dawkins, 3 How. 674, in which, unlike Zeller's 
Lessee v. Eckert, the question whether constructiTC notice of dis- 
seisin was sufiQcient, as between tenants in common, did arise, and 
had to be decided. In that case tbree tenants in common held 
7,000 acres in Kentucky. Two of them, without tlie knowledge of 
tlie third, who lived in another state, instituted partition proceed- 
ings in a court of Kentucky, and the tract was divided, and the two 
complainants entered in possession in severalty of the parts allotted 
to them respectiyely. The partition proceedings were defective be- 
cause not in compliance with the statute, and were claimed to be 
void. The period of limitation after the partition proceedings ex- 
pired before the third owner brought suit in ejectment against his 
cotenants. He was held to be barred on the ground that posses- 
sion of his cotenants became adverse f rom and after the defective 
partition proceedings. Mr. Justice Story delivered the opinion of 
the court, and said : 

"In our judgment, It is wholly unnecessary to décide whether those pro- 
ceedings [i. e. the partition] were absolutely void or not; for, assuming 
them to hâve been defective or invalid, still, as they were matter of public 
notoriety, of which Clymer was bound, at his péril, to take notice, and as 
Lynch and Blanton, under those proceedings, claimed an exclusive title to 
the land assigned to them, adversely to Clymer, if the défendants entered 
under that exclusive title the possession must be deemed adverse, in point 
of law, to that of Clymer. * * * It is true that the entry and possession 
of one tenant in common of and into the land held in common is ordinarily 
deemed the entry and possession of ail the tenants, and this presumptlon 
will prevail in favor of ail until some notorlous act of ouster or adverse 
possession by the party so entering into possession is brought home to the 
knowledge or notice of the others. When this occurs the possession is 
from that period treated as adverse to the other tenants, and it will after- 
wards be as operative against them as if the party had entered under an 
adverse title. Now, such a notorious ouster or adverse possession may 
be by overt act in pais, of which other tenants hâve due notice, or by the 
assertion in any proeeeding at law of a several and distinct claim or title 
to an entirety of the whole land, or, as in the présent case, of a several and 
distinct title to the entirety of the whole of the tenant's purparty under a 
partition which, in contemplation of law, is known to the other tenants." 

The case of Clymer's Lessee v. Dawkins is not mentioned in Zeller's 
Lessee v. Eckert. Certainly we cannot suppose that the suprême court 
in the latter case intended to overrule the décision in the former 
without referring to it, especially when such action was wholly un- 
necessary to the décision of the later case. If a tenant in common, 
in order to make his possession adverse to a cotenant, is obliged to 
seek the latter out and aetually inform him of his intention, then 
it would become impossible to set the statute running against ab- 
sent heirs, whose existence and whereabouts were unknown to the 
tenant, and whose heirship and interest in the property were un- 
known to themselves. It is certainly the policy of the law to re- 
quire claims which hâve been latent for many years to slumber on. 
The disturbance of possessions of long standing, if thus encouraged, 
would be, as said by Mr. Justice Grrier in Eoberts v. Moore, 3 Wall. 
Jr. 292, 294, Fed. Cas. No. 11,905, an intolérable mischief to the 
community. Cases can be stated, doubtless, where the flduciary 
relation between the possessor and the owner is actual, and not 
v.70F.no.6— 35 
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created alone by tHe légal character of tlieir respective titles, in 
which the dependence of the one upon the loyalty of the other is 
so complète that nothing but actual notice of the change from a 
subordinate to an adverse possession would suffice to set the statute 
running. In such cases it would seem that the relation must be 
of such a nature as afBrmatively to discourage the owner from giv- 
ing attention to conduct of the tenant. But the authorities cited 
show conclusively that no such rule obtains where the flduciary re- 
lation, if such it can be properly called, is created merely by the 
character of the respective titles, and not by an actual personal de- 
pendence of the owner upon the possessor, and that in such cases 
the owner is bound at his péril to take notice of acts of the pos- 
sessor of such open and noterions character, and so unmistakably 
indicative of an intention to exclude-others from any interest in the 
land, that the world about, including the real owner, must be pre- 
sumed to know and act upon them, Any other doctrine would 
make of a rule of law founded on the plainest principles of natural 
justice and equity an instrument of oppression, and a means of se- 
riously impairing the peace of society. Indeed, in England so much 
trouble has arisen from the rule that the possession of one tenant 
in common is the possession of ail that it is now provided by statute 
that the exclusive possession and enjoyment of the common prop- 
erty by one tenant shall be held to be adverse, and set the statute 
running, without other proof of ouster. See remarks of Mr. Jus- 
tice Campbell in Campau v. Dubois, 39 Mich. 274. 

In the light of thèse principles, we think that but one conclusion 
can be reached as to the adverse character of the possession of the 
défendants from August 3, 1860, until this suit was brought. The 
bill to quiet title âled in 1847 by Morgan, Considine, and others, 
was then still on record in the common pïeas court of Hamilton coun- 
ty, in which he and they asserted ownership in fee in the lands in dis- 
pute. It is true that, by the pétition to perpetuate testimony âled 
in 1858, Morgan and his grantees admitted a small outstanding in- 
terest in the heirs of Samuel Barr; but the same public records 
which showed this would also show deeds and mortgages, executed 
both before and after the flling of the pétition, which asserted an 
exclusive ownership in fee by the possessors in the entire tract. 
Extensive improvements of récent date, in 1860, or actually in pro- 
cess of completion, were patent to the casual observer, and, in con- 
nection with the other circumstances, were entirely inconsistent 
with anything but an exclusive ownership in the improver, and ref- 
erable only to the claim of title set forth in the recorded instru- 
ments already alluded to. Immediately after the life estate fell 
in, Morgan gave a number of mortgages on his homestead, cove- 
nanting that he owned it in fee simple, and thèse were duly re- 
corded in the public records of Hamilton county. In 1863 he and 
his grantees, when sued by one who had, by the same title as claim- 
ants, a thirtieth interest or less in the property, pleaded not guilty, 
although she owned part of the small outstanding interest referred 
to by him in the pétition to perpetuate testimony in 1858. And when, 
in 1868, he and his grantees took a, deed for ail thèse small interests 
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ref erred to in the pétition of 1858, there -was inserted a récital tliat 
they claimed the land adversarily to tlie grantors. The subsé- 
quent subdivisions, sales, judicial and otherwise, and the enormous 
improvements, need net be dwelt upon, except to say that it is diffl- 
cult to imagine a case in which the légal presumption of knowledge 
of the adverse character of the possession could be stronger, as 
against the ovs'ners of outstanding interests. 

3. There remains to consider the contention of claimants, sus- 
tained by the court below, that, whether the possession of défend- 
ants was at any time adverse to the claimants, the disseisin was 
subsequently purged by récognition and acquiescence of défendants 
in claimants' title, so that an avowed cotenancy ensued before the 
statute had run. This contention is chiefiy rested on the purchase 
and acceptance by the défendants of deeds conveying to them out- 
standing interests of certain of the heirs of the brothers and sisters 
of William Barr, Sr., whose title was of the same character as that 
of claimants. It is well settled by binding authority that a vendee 
is not estopped to deny the title of his vendor. Kobertson v. Pick- 
rell, 109 U. 8. 608, 614, 615, 3 Sup. Ct. 407; Watkins v. Holman, 16 
Pet. 25, 54; Willison v. Watkins, 3 Pet. 43; Blight's Lessee v. Koches- 
ter, 7 Wheat. 535. And the necessary conclusion from this is 
drawn, in the last-named case, that the person in possession of prop- 
erty under a claim of complète ownership has the right to fortify 
his title by the purchase of any real or pretended tîtles, without 
thereby holding possession in subordination to them. This is fur- 
ther supported by the décisions of many other courts to the same 
effect. Warren v. Bowdran, 156 Mass. 280, 283, 31 N. E. 300; Gard- 
ner v. Greene, 5 R. I. 104; Chapin v. Hunt, 40 Mich. 595; Sands v. 
Davis, Id. 14, 18, 20; Campau v. Dubois, 39 Mich. 274, 279; Mather 
V. Walsh, 107 Mo. 121, 131, 17 S. W. 755; Giles v. Pratt, 2 Hill (S. C.) 
439, 442; Osterhout v. Shoemaker, 3 Hill, 518, 518; Tobey v. Secor, 
60 Wis. 310, 312, 19 N. W. 99. Mr. Preeman, in his work on Co- 
tenancy and Partition, says (section 106) : 

"A person in possession of land may protect hlmself from Utigation by pur- 
chaslng any outstanding claim against his property. By so purchasing he 
does not necessarily admit the superiority of the title bought, nor change his 
possession, which was before adverse, into a iwssession subordinate to the 
newly-aequired title. Therefore one who Is In possession of real estate doea 
not become a tenant in common thereof by merely aceepting a deed therefor 
from the owner of an undivided Interest therein." 

The following are cases where the possessor and défendant pur- 
chased outstanding titles of tenants in common with the plaintiffs 
in ejectment, and yet was held not to hâve thereby acknowledged 
the validity of plaintiff's title: Fox v. Widgery, 4 Me. 214; Jackson 
V. Smith, 13 Johns. 406, 413; Northrop v. Wright, 7 Hill, 477, 489, 
496; Bryan v. Atwater, 5 Day, 181; Cannon v. Stockmon, 36 Cal. 
539; Winterburn v. Chambers, 91 Cal. 183, 27 Pac. 658; Cook v. 
Clinton, 64 Mich. 309, 313, 31 N. W. 317. And the same rule pre- 
vails in Ohio. 

In Coakley v. Perry, 3 Ohio St. 344, one Nathan Perry had pur- 
chased the land, received a conveyance, and was in possession. 
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Subsequently he took a deed, witli covenant of warranty, f rom Job 
Doan, to whom a one-fourth interest in a tax title had descended 
from his father. The court say: 

"It would be the grossest absurdity to conclude that Nathan Perry, by 
taking thé conveyance from Job Doan, for a trlfllng considération, con- 
templated, Instead of continulng- seised of the whole premlses, as he clalm- 
ed to hâve been before, that he became seised of only an undivided part in 
common with the other heirs of .Tob Doan's ancestor. It would seem to 
be just and reasonable that a person in the bona flde possession of land 
under a claîm of title should be allowed to buy In any title, real or pre- 
tended, with a view to quiet the enjoyment of his possessions, and that 
the purchase of an adversary title. If it does not strengthen, should cer- 
tainly not hâve the effect to impair, the title of the owner. It Is not the 
policy of the law to deter persons from buying their peace, and compel them 
to submit to the expense and vexation of lawsuits, for fear of having their 
titles talnted by defects which they would gladly remedy by purchase, 
where it can be done with safety." 

Whether the acceptance of a deed of an outstanding interest by 
one in possession shall affect his adverse possession, dépends on ail 
the circumstances surrounding it Generally, if his possession be- 
gan under a claim of title in fee, the purchase of another titte is 
uot to be regarded as a change of his attitude. His purchase may 
strengthen his title, but it is usually not permitted to impair it. 
Cases may perhaps be conceired where the acceptance of a deed 
of an interest in property by one in possession would be équivalent 
to an express avowal of subordination to the title of others in priv- 
ity with the grantors, but it would be esceptionaJ. The cases re- 
lied upon by the court below to establish a différent doctrine do not 
seem to us to do so. They are Criswell v. Altenmus, 7 Watts, 565 ; 
Vaughan v. Bacon, 15 Me. 455; Carpenter v. Mendenhall, 28 Cal. 
487; Carpenter v. Small, 35 Cal. 356; House v. Fuller, 13 Vt. 165; 
and Parker v. Proprietors, 3 Metc. (Mass.) 99. In the two cases 
flrst above cited the possessor and défendant had expressly relin- 
quished his adverse possession and had agreed to hold under and 
for plaintiffs. If the two California cases contain a principle différ- 
ent from that we hâve above stated (which may be seriously ques- 
tioned), they are overruled by the latter cases in the same state 
already cited. In House v. Fuller, 13 Vt. 165, a défendant in eject- 
ment defended on the ground that he was a tenant in common of 
the plaintifl, and plaintiff had never demanded possession in com- 
mon. It appeared that défendant had entered under a deed which 
disseised plaintiff, but that he subsequently took a deed from a 
tenant in common with plaintifl, and that thereafter he had never 
denied plaintiff 's title or his right to possession. Under thèse cir- 
cumstances it was held that défendant might claim to hold under 
the latter deed, but there is nothing in the case to show that, if he 
had chosen so to do, he might not hâve continued his adverse pos- 
session in spite of the second deed. In Parker's Case, in 3 Metc. 
(Mass.), Justice Wilde, in passing, does say that where a man with- 
out color of title disseises heirs, and subsequently buys the interest 
of one of them, he purges his disseisin as against ail; but the re- 
mark was unnecessary to the case, and in any event would seem 
to bave no application to a case like the présent, where there is 
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color of title to which the disseisor's continued possession may be 
referred. More than this, the view we hâve taken is sustained by 
a much later décision of the same court in Warren v. Bowdran, ubi 
supra. 

Having determined the principles applicable to this branch of 
the case, we corne now to examine the circumstances under which 
thèse deeds of outstanding interests were taken, and the other al- 
leged admissions of superior title in claimants were made by de- 
fendants. In his bill to quiet title, in 1847, Morgan averred that 
he had acquired the whole légal title, and in his pétition to perpetu- 
ate testimony, in 1858, he in eflEect stated that he had acquired ail 
but a small part of it. Between the flling of this pétition and the 
death of the life tenant, Morgan had conveyed about 20 acres more 
of the tract by deeds of gênerai warranty, and his grantees were 
selling off large tracts in fee simple, and, by most extensive im- 
provements, were gi.ving every possible évidence of an exclusive 
and adversary ownership. When one of the owners of the small 
interests referred to by him in his pétition of 1858 sued him in 
ejectment in 1863, he and his grantees resisted and pleaded not 
guilty. How could they more clearly emphasize the fact that 
the purchase of outstanding interests had not been intended to 
put their holding in subordination to those which remained un- 
bought? In 1869, after the Poor-Oonsidine litigation had settled 
the proper descent of the title, the défendants joined in an agree- 
ment to buy up the outstanding interests of three heirs of Samuel 
Barr, brother of William Barr, Sr., which they had not been able to 
purchase, because of the litigation and the sympathy felt by that 
branch in the adverse claim to the entire tract made therein by the 
direct descendants of William Barr, Sr., with whom thèse heirs had 
intermarried. Deeds were procured, and expressly recited the ad- 
versary claim of Morgan and his grantees. In the face of this ré- 
cital, how can it be said that défendants thereby changed their ad- 
verse holding into one subordinateto the title of other possible heirs? 
Nor can the deeds of 1871 from the heirs of Andrew Barr, or those 
of 1873 and 1877 from the heirs of Jane Mewhirter, be given any 
such efifect. The proof is overwhelming, from ail the attorneys 
now living who conducted the negotiations that led to thèse deeds, 
that they were purchased merely to avoid litigation, and with the 
assurance that there were no other outstanding interests. It is 
true that some of thèse deeds are drawn with covenants of gênerai 
warranty, and carefully describe the interests claimed by the gran- 
tors, but deeds in this form no more estop the grantee to deny or 
resist grantor's title than a quitclaim. Giles v. Pratt, 2 Hill (S. C.) 
439, 442. 

It is suggested in the opinion of the court below that, if claimants 
were to be charged with constructive notice of the publicly recorded 
acts of défendants in regard to this property, the acceptance of thèse 
deeds would lead them to suppose that défendants' possession was 
not hostile to the title under which they claimed, however adverse 
prior acts may hâve rendered it. An examination of the records 
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f rom 1868 to 1881, the period covered by thèse deeds, would hâve dis- 
cloeed to the claimants a dealing with ail this property by its posses- 
sors utterly incoQsistent, with anything but their exclusive owner- 
ship. A large surburban village was constructed on the tract, with 
ail the numerous recorded changes of ownership and permanent 
improvements which that implies. The claimants would hardly be 
justiûed in supposing that small householders, who had put their 
savings into town lots and brick houses, were doing so as tenants in 
common with unknown heirs, and in subserviency to their title. 
And this suggests another aspect of the qase, which renders it still 
more difficult to sustain the theory that défendants purged their 
disseisin of claimants by accepting deeds from other heirs of the 
brothers and sisters of William Earr, Sr., or in any other way. A 
close examination of this entire record satisfles the court that when 
Morgan and his grantees filed their bills to quiet their title, in 1847, 
they supposed they had acquired ail the outstanding interests of the 
heirs of the brothers and sisters of William lîarr, Sr. Morgan so 
stated in his bill, and his acts and those of his grantees manifest 
their confidence in this belief. Indeed, when Morgan received the 
flrst Wood deed, it is probable that he then thought he had the title 
of ail the heirs. The récital in the Wood deed, and the character of 
Morgan's deed to Oonsidine, indicate as much. That Morgan should 
hâve been so much mistaken as the facts found by the court below 
indicate is not strange when we consider the difflculty that the 
parties to this record hâve had in tracing the true history of the 
varions and remote branches of this numerous and widely-spread 
family in thèse days of quick communications. The egregious lapses 
of memory in many witnesses as to near members of the family, 
and the uncertainty of the claimants themselves as to their immédi- 
ate relatives, show that it was entirely possible for Morgan and 
Wood, in 1850 and later, to hâve been misled as to the number and 
identity of the descendants of William Barr's brothers and sisters, 
who were far along in life when the century began. In 1858, it 
does appear, from his pétition to perpetuate testimony, that he 
knew that the interests of some of the heirs of Samuel Barr were out- 
standing, but he and his grantees bought thèse as soon as the 
décision of the suprême court made it possible. The déposition of 
Maria Bigelow, taken on the pétition of 1858, showed that the num- 
ber of William Barr, Sr.'s, brothers and sisters was six. Her state- 
raents made it probable that the lines of two, and perhaps three, 
had become extinct. The finding in the Poor-Considine case was 
made on the basis of four inheriting lines, and in 1871 the deed of 
Andrew Barr's alleged heirs recited the shares on the basis of flve 
such lines. The court below found that there were six. The sixth 
Une was made by proof of a will by one brother who was known to 
hâve died without issue. The identity of this testator with the 
brother of William Barr, Sr., was flercely contested, and the évi- 
dence presented a close question, both on its weight and competency. 
The évidence of the descent of those claimants who claim under 
Sarah or Mary Grafton, a sister of William Barr, Sr., though found 
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by the court below to be sufflcient to sustain it, is by no ineans so 
conclusive, after years of careful préparation by acute and in- 
dustrious comnsel, that Morgan and bis grantees, with the lights 
they had, inight not reasonajbly bave supposed that this line had 
become extinct. We quite concur with the learned judge who de- 
livered the opinion of the court below in thinliing that the deeds 
which Morgan and bis grantees reeeived from the Barr heirs covered 
those of ail the heirs they could find or hear of . It was not until 
the décision in the case of Poor v. Considine by the suprême court of 
the United States had been spread abroad in the published reports 
of that court, and had shown the chance of an inheritance to any one 
bearing the name of Barr who traced bis descent backtoPennsylvania, 
that thèse slumbering claimants began to appear from distant states. 
Till then they were as ignorant of their interests as the défendants 
were of their existence. Morgan and his grantees, it now appears, 
had actually acquired in 1860 a large part of the share descending to 
each of four Unes, and then had deeds from other claimants, whose 
descent and interest Mrs. Bigelow was unable to flx in 1858, and 
which cannot even now be satisf actorily established. Thèse circum- 
stances make it entirely reasonable and probable that Morgan and 
his grantees in good faith believed, as they said they did, in 1847, 
in 1858, and in 1863, that they had acquired the interests of ail the 
heirs of William Barr, Sr.'s, brothers and sisters, with the exception 
of a small interest which became theirs in 1868. From time to 
time, as new claimants appeared, they bought them ofE to round 
ont their title, made defectire by this new development, and with 
no intention oif admitting, and not in fact believing, that there were 
other interests outstanding of tlie same kind. Each settlement 
after 1868 was made by the harassed possessors with the assurance 
that the interest purchased was the last. Indeed, it is in évidence 
that the counsel who had negotiated the last purchase declined 
employment by the présent claimants, or some of them, because he 
had made such strong représentations to the possessors that his 
clients were the only heirs whose shares had not been acquired. The 
court below expressly found that the défendants had acquired ail 
the outstanding interests they could fmd or hear of. We bave 
already pointed out why this séries of purchases cannot be construed 
into a change in the adverse holding by Morgan and his grantees 
against ail the world, in view of the course of their dealings with the 
property, which continued the same from 1860 to 1886. But what 
we now wish to emphasize is that even if thèse purchases are to 
be construed as admissions that the vendors had titles superior to 
that of the vendees, and as controlling évidence of an intention on 
the part of the vendees to daim under the title thus acquired, they 
certainly could not be held to be admissions of title in the claimants, 
and évidence of an intention to claim under them, whose existence 
and heirship they did not then suspect, and the heirship of many of 
whom, on the évidence adduced, they even now deny. A claim of 
title under an ancestor is not a claim of title under the heir, 
when the heirship is not known or admitted. Acquiescence in 
the title of one heir is entirely consistent with a possession ad- 
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Terse: to a coheir, when the fact of the relationsMp between the 
two is unsuspected or is the point in dispute. The fact of heir- 
ship is as material to a title by descent as the existence or valid- 
ity of a deed to a title by purchase, and acquiescence in the title 
of the ancestor and some of his heirs is no more an acknowledgment 
of the title of his unknown heirs than would the récognition of the 
title of a grantor and some of his grantees be an acknowledgment 
of the title of other grantees claiming under a deed, the existence, 
genaineness, or validity of which was not admitted. The contention 
of the claimants and the holding of the court below on this branch 
of the case, when reduced to their last logical analysis, amount to 
this: that when one in the exclusive possession of a tract of land, 
claiming it in fee under the known heirs of a former owner, is con- 
fronted with the daim of one asserting an interest in the property 
as an hitherto unknown heir of such former owner, and, through 
fear of its validity, buys it in the confident belief that it is the only 
outstanding interest, he thereby becomes the avowed cotenant of 
ail other heirs of the same former owner, of whose existence he has 
no suspicion, so that his possession forever after is their possession. 
If this is the law, surely it is a trap for the prudent as well as the 
unwary, Under such circumstances, to impose on the défendants 
obligations to the claimants which grow out of the flduciary rela- 
tion existing between avowed tenants in common, merely because 
défendants were trying to strengthen their title as its defects became 
revealed to them and to avoid the chance of litigation, seems to us 
to work against them great injustice. 

Some argument is made to show that Morgan and his grantees 
ought to hâve known of the heirship of complainants and cross-com- 
plainants, if they did not, and that if they had used due diligence 
they might hâve discovered it. It would be a new doctrine, indeed, 
if persons in possessiod under a most noterions, distinct, and explicit 
claim of title in fee, in order to make their possession adverse to ail 
the world, were bound to show the use on their part of due diligence 
in hunting up unknown heirs, and their failure to discover them. 
In Foulke v. Bond, 41 N. J. Law, 527, the court of errors and appeals 
of New Jersey, in considering a case not unlike this, on its facta, 
under a statute in which good faith is a necessary élément of suc- 
cessfnl adverse possession, though it does not seem to be in Ohio 
(Yetzer v. Thoman, 17 Ohio St. 130, 132, 133), used this language: 

"It is contended on the part of plalntiff that the défendant had con- 
structive notice of the Imperfection in his title, on the principle that a party 
is legally chargeable with knowledge of the contents of the deeds in his claim 
of title, and therefore was not a purchaser bona fide. But the doctrine of 
constructive notice does not apply in such a case. There must be proof of 
actual fraud. Mère neglect to inquire Into the state of the title Is not suf- 
ficient évidence of fraud. Nor does the rule that what is sufficient to put a 
party on Inquiry opérâtes as notice apply in such case. There must be clear 
and satlsfactory proof of knowledge that the title supposed to be acquired 
was invalid, accompanied by proof of an Intent to defraud the real owner. 
Clapp V. Bromagham, 9 Cow. 531. If the law were otherwise under the Sys- 
tem of recording adopted In this country, a dlsseisin of one tenant in common 
by a eonveyance of the entire estate by his cotenant would be quite impossi- 
ble." Pages 542, 543. 
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The court of appeala of New York, in Sands t. Hughes, 53 N. Y. 
287, said: 

"The mère taklng by a purchaser of a bafl tJtlo la not fraud; nor is the 
doctrine of constructlve notice of defects in the tltle, arlsing out of neglect 
in the' purchaser to Investlgate, applicable on the question of adverse pos- 
session. This was declded by the court of errors in the case of Olapp y. 
Bromagham, 9 Cow. 558, where a deed from the committee of a lunatie and 
a deed from one of several tenants In common were held each to be a good 
basis for an adverse possession in the grantor." 

But, even if due diligence were necessapy, the court below, in its 
finding already alluded to, acquitted the défendants of failure to 
exercise it. The resuit is that the adverse possession of Morgan 
and his grantees against claimants began in 1860, when Maria Bige- 
low's life estate determined by her death, and ripened into an in- 
defeasible title some five years before this suit was brought, and 
became and is a complète bar to this action. 

It is claimed that the case of some of the cross complainants is 
taken out of the opération of the statute by the fact that suits to 
partition this land were brought by them in the court of common 
pleas of Hamilton county against the défendants in 1881, before the 
21 years after the death of Maria Bigelow had expired. It does 
appear from the record that, six days before tbe statutory period 
had expired, four suits were brought for partition against a part 
of the défendants, to partition the tract in question, — one by Robert 
Barr, one by Samuel Barr, one by Jane Ohapman, and one by Mar- 
tha Eeed. Each plaintiff claimed one-f ortieth interest in the tract, 
as heir of William Barr, Sr. Three years later Samuel Barr, Jane 
Ohapman, and Martha Reed flled cross pétitions in Robert Barr's 
suit. Samuel Barr joined with him in this cross pétition James 
Barr and others, and claimed one-flfth of the entire tract as derisees 
under the will of old Robert Barr, brother of William Barr, Sr,, in 
addition to the one-fortieth interest set up in his suit of 1881. 
About a year after the flling of the cross pétitions the separate suits 
of Samuel Barr, Jane Chapman, and Martha Reed were voluntarily 
dismissed. In 1889, four years later, the cross bill was flled below, 
in which ail thèse interests were set f orth and relied on as grounds 
for partition hère. Meantime a decree for partition was rendered 
by the common pleas court for interests aggregating ^'/sas of the 
entire tract, in favor of some of the plaintiflfs, and an appeal was 
taken to the state circuit court, where it is pending for trial de 
novo. It might be difflcult to see how the bar of the statute could 
be avoided, except in the case of Robert Barr, and then only for the 
interest he originally claimed, to wit, one-fortieth. But we do not 
flnd it necessary to pass on this question at ail, and we do not do 
so, because we are clearly of opinion that, however completely the 
claimants in the suits in the state court may hâve escaped the bar 
of the statute for the purposes of thosé suits, they cannot be plead- 
ed in this action, begun several years later, to avoid the statutory 
bar tp relief hère. The bringing of one action does not stop the 
statute, when pleaded in a later action. Delaplaine v. Crownin- 
shield, 3 Mason, 329, Fed. Cas. No. 3,756; Stafiford v. Bryan, 1 Paige, 
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239; Moore ViOreen, 19 How. 69, 71; Grane v. French, 38 Miss. 503, 
525, 528; Callis v. Waddy, 2 Munf. 511. A judgment in ejectment 
in favor of the plaintiff establishes his right of entry, but does not 
Buspend the statute of limitations. To do this there must be a 
change of possession. Smith v. Trabue, 1 McLean, 87, Fed. Cas. 
No. 13,116; Doe v. Stevens, moust. 240; Jackson v. Haviland, 13 
Johns. 229, 235; Doe v. Reynolds, 27 Ala. 364, 377; Smith v. Horn- 
back, 4 Litt. (Ky.) 232. If Robert Barr or any of his co-claimants 
hâve a good ^ght to any interest in this land saved from the bar 
of the statute by the suit or suits now pending in the state courts, 
they must prosecute it there. Hère they, equally with ail their 
co-complainants, are barreid. 

One other contention of the complainants should be hère noticed, 
although not pressed before the court in argument. In an amend- 
ment to the second amended bill, the complainants Sarah King, 
da.ughter of Augusta King, and Marcus and Luella Love, her grand- 
daughters, sought to avpid the statute of limitations by the follow- 
ing averment as to their disability : 

"Complainants further allège that Augusta Grafton, one of tlje heirs oC 
Mary Grafton, intermarried wlth one James King In the mo;ith oî August, 
1858, prior to the détermination of the life estate of Maria Bigelow; that stie 
remained iii côVerture until some time in Dëcember, 1879, and that the com- 
plainants Sarah Ethig and Marcus Love and Lauretta Love, whO are the heirs 
of Augusta Grafton aforesaid, Were therefore under disability until Decem- 
Ijer, 1879, at-wWch time said coverture was removed; and that theii- right 
of action accrued inl879." 

'Augusta King was found by the court below to be an heir of 
Sarah or Mary 'Grafton, sister of Willîalm iBarr, Sr. It was through 
hè'r that Sarah King and the two Love childreû claimed. The évi- 
dence shows thàt her husband, James H. King, died in 1869, instead 
of 1879, as aveirred. The statute began to run againsf the wife at 
that time, and made the bar complete^l years after the death of 
Maria BigelOW; in 1860. By section 4978, Eev. St. Ohio 1890, the 
i'îghts of married womén were saved for 10 years after the removal 
of the disability, if the disability côhtinued during the 21 years; 
btit, where the diisability was removed more than 10 years before 
the expiiration bf the 21 yeats, the s&,ving clause had no possible 
application. The bar of the statute Was therefore complète against 
Aiiigusta King before her dèath, irl 1885, and she had no estate in 
this lahd which cpuld descend to the^ minor complainants. 

The appellants assign error to the action of the court below in tak- 
ihg jurisdictioh of this partition in equity before the disputed questions 
of titie had been settled fey â^ction at law. In view of our very clear 
conviction that on the merits the statute of limitation is a complète 
bar, we hâve déèïned it best not to conkîder this assigntaent ôf error. 
The dreadful Weight of tjiis litigation sh6uld be lifted as sbon as possi- 
ble from this iinf ortunàte quarter section, and, having reached thé con- 
clusion stàtéd, \ye wdufd, if we could, avbîd à décision which would 
simply traûsfer this tedious and éxpenàive contre ver sy tô auother 
forum, there io drag its slow and exhàuating length along. ' The 
objection to the équitable jurisdiction of the court below in a cas©. 
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like this is one which can be waived. It is of a class of actions usu- 
ally eognizable in equity, and though it be conceded that, for a spé- 
cial reason, it should be heard at law flrst, the rule is, in such a 
case, that the objection, if not made below, will not be considered 
hère. Reynolds v. Watkins, 9 C. C. A. 274, 60 Fed. 824; Reynes v. 
Dumont, 130 U. S. 355, 9 Sup. Ct. 486; Kilbourn v. Sunderland, 130 
U. S. 505, 9 Sup. Ct. 394. As the complainants and cross complain- 
ants went into equity, they cannot complain of a decree on the mer- 
its; and we may assume that the défendants, whatever may hâve 
been their previous vîew, are now willing to waive any objection on 
this ground. 

Our holding as to the plea of the statute of limitations disposes 
of this case, and makes it unnecessary to consider any of the many 
interesting questions of pedigree évidence and allowances for im- 
provements, and the much-contested validity, construction, and ef- 
fect of old Robert Barr's will, which, together with the question 
decided, hâve been elaborated in the brief of counsel for appellants 
with an industry, ability, and copiousness of authority rarely equal- 
ed in this court. The decree of the circuit court is reversed, with 
instructions to dismiss the bill at the costs of the complainants and 
cross complainants, both in this court and the court below. 



On Rehearing. 
(June 14, 1895.) 
Those of the appellees who were cross complainants below hâve 
âled one pétition for rehearing, and those who were complainants 
below hâve filed another, based on somewhat différent grounds. 
The pétition of the cross complainants is chiefly based on the 
ground that the court had no jurisdiction to consider the issue upon 
which it decided the décrees below and directed the dismissal of 
thé bill and cross bill. The issue decided was that the claim of 
title to the land in question set up in the bill and cross bill was 
barred by the statute of limitations. The contention of petitioners 
is that because the decree by which this issue was decided in the 
court below was entered November 17, 1891, and no appeal was 
allowed to that decree within six months after its rendition, its cor- 
rectness cannot be exâmined hère on the présent appeal f rom a sub- 
séquent decree entered August 9, 1894. If the decree of 1891 is to 
be regarded as a final decree, the contention is sound, and the ques- 
tion raised therefore turns on the finality of that decree. Before 
examining the question on its merits, it should be said that the de- 
fendants below, out of abundant caution, lest this objection should 
be raised, applied to the circuit court, composed of Judges Jackson 
and Sage, for the allowance of an appeal from the decree of 1891 
within six months after its rendition, and that those judges refused 
to allow the appeal on the ground that, under the décisions of the 
suprême court and the well-establisl^ed rules of fédéral appellate 
procédure, the decree of 1891 was merely an interlocutory decree. 
Still furthèr, to avoid possible préjudice to their right to appeal, 
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tlie défendants applied rto ïae, as a membér of the circuit court of 
appeals, for the allowanee of an appeal. I wrote to' Mr. Justice 
Brown, tlien assigned, as circuit justice, to this circuit, and present- 
ed the question of the ânality of the decree to him. We concurred 
in the view taken by the judges at the circuit, refused to allow the 
appeal, and at the next session of the court of appeals caused an 
order to be entered embodying such refusai. When this cause, on 
the appeal subsequently tiaken and allowed, came on to be heard, 
a motion was made by counsel for appellees to dismiss or strike 
ont certain assignments of error made by appellants, on the ground 
that they were based on issues disposed of in the decree of 1891, 
and not cognizable on this appeal. The motion was overruled on 
the ground that that decree was not a final decree. For the third 
time, on this pétition, the same question is made. In view of the 
irrémédiable wrong which would be done to appellants if the refusai 
of both the circuit and appellate courts were erroneous, we should 
be very slow to change our views already expressed on this subject. 
Acfurther examination completely satisfles us of the correctness of 
our first conclusion. The argument of counsel for petitioner per- 
sistently ignores the fact that the question of the flnality of a de- 
cree, for purposes of appeal or otherwise, in the fédéral courts, is 
not affected by the procédure in the state courts, but must be gov- 
erned by the statutes of the United States, and the procédure and 
ruies of décision in those courts. Chateaugay Ore & Iron Co., Pe- 
titioner, 128 U. S. 544, 9 Sup. Ct. 150 j Andes t. Slauson, 130 U, S. 
435, 9 Sup. Ct. 573; Insurance Co. v. Hamilton, 11 G. C. A. 42, 63 
Fed. 93; Bronson v. Schulten, 104 TJ. S. 410. 

The bill and cross bill below were for partition of real estate. 
By the issues made on the pleadings, it became necessary to déter- 
mine the interests and descent of the complainants and cross com- 
plainants from the ancestors in whom the original title was con- 
ceded to hâve been, and also the question whether the right of entry 
had not been barred by the statute of limitations. But thèse is- 
sues were but incidental to the main relief asked, which was a par- 
tition of the land, and a setting apart of their proper shares to the 
complainants and cross complainants. But fOr the fact that this 
was the main object of the bill, no possible ground for the jurisdic- 
tion of a court of equity existed. A mère dispute concerning title 
and right to possession must inevitably hâve been dismissed from 
the equity side of the court, and redocketed on thè law side. In 
an équitable action for partition, the preliminary inquiry of the 
court is always as to the varions undivided interests; and not until 
after thèse are flxed does the court proceed to its main judiciàl 
f unction in such cases, — of determining how the partition prayed 
for can be equitably made, and of making it. The decree of No- 
vember, 1891, settled what the varions undivided interests of the 
parties to the cause were, and found that the complainants and 
crbss complainants were eiititled to partition. It appointed three 
commissioners to make partition, with authority to employ a sur- 
veyor and to allot to tjie parties their respective shares as declared 
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in the decree, but, if they f ound it impossible to partition any tract 
without manifest injury, to report tWs fact It furtlier directed 
the commissioners to appraise every tract, with and without im- 
provements, separately stating the value of improvements prior to 
the falling in of the life estate in 1860, and of those made between 
that date and the flling of the bill, and of those made since. They 
were authorized to take testimony as to ail thèse matters, and were 
directed to report their proceedings to the court, and ail questions 
as to improvements on the premises were reserved for future order 
of the court. The cause was further referred to a spécial master 
to report spécial facts as to the improvements; also to report the 
rents and profits received from the land through certain periods, 
also taxes and assessments paid, also rents and profits attributable 
to improvements and to land without improvements; and to reduce 
évidence taken to writing, and to report the same, with his conclu- 
sions, to the court. The court reserved the question of accounting 
of rents and profits, and of the allowances for taxes and expenses, 
for further order. The question of the flnality of decrees is not 
free from difflculty, under the décisions of the suprême court, as 
Mr. Justice Brown points out in the case of McGourkey v. Railway 
Co., 146 U. S. 536, 545, 13 Sup. Ct. 170. The gênerai rule that the 
learned justice lays down in this, the last expression of the suprême 
court on the subject, is as follows: 

"It may be said In gênerai that if tlie court make a decree flxlng the rights 
and liabilities of the parties, and thereupon refer the case to a master for a 
minlsterial purpose only, and no further proceedings in court are contem- 
plated, the decree is final; but if It refer the case to him as a subordinate 
court, and for a judicial purpose, as to state an aecount between the parties, 
upon which a further decree is to be entered, the decree is not final." 

Judged by this standard, the decree of 1891 was plainly not final. 
Neither the character of the partition nor the accounting was set- 
tled by this decree. Each was dépendent on further judicial ac- 
tion of the court, in approving or disapproving the action of its ju- 
dicial subordinates. The voluminous record of the évidence be- 
fore the master and commissioners, and the strenuous controversies 
before the court below on the questions thus reserved, testify most 
emphatically to the interlocutory character of this decree. The 
court below treated it as merely interlocutory by subséquent amend- 
ments, and by refusing the allowance of the appeal, and this cir- 
cumstance is allowed to hâve weight with the appellate court in 
determining whether the decree is final, in a doubtful case. Mc- 
Gourkey V. Railway Co., 146 U. S. 536, 550, 13 Sup. Gt. 170. Portu- 
nately, however, we are not obliged in this case to refer to gênerai 
ruies to settle the question of the interlocutory character of this 
decree. In Green v. Pisk, 103 U. S. 518, the complainant filed a 
bill for partition of real estate not susceptible of partition (as the 
land in this case was also reported to be), praying a partition 
by sale. The court entered a decree flnding the exact interest of 
complainant in the land, and his right to partition, and referred the 
case to a master "to proceed to partition according to law, under 
the direction of the court.^' It was held that it was not a final 
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decree. The foUowing remarks of Chief Justice Waite, who spoke 
for the court in that case, are specially applicable to this. 

"In partition causes, courts of equlty flrst aseertaln the rights of the sev- 
eral persons Interested, and then make a division of the property. After 
the dlHslon has been made and conflrmed by the court, the partition, If 
In kindj Is completed by mutual conveyances of the allotments to the sev- 
eral parties. * • • A decree cannot be said to be final untll the court 
has completed Its adjudication of the cause. Hère the several interests of 
the parties in the land hâve been ascertalned and determined, but this is 
merely preparatory to the final relief whlch Is sought; that is to say, a 
eetting olï to the complainant, in severalty, her share of the property, in 
money or in kind. This can only be doue by a further decree of the court. 
Ordinarlly, in chahcery, commlssloners are appointed to make the neces- 
sary examinatlon and inquiries and report a partition. Upon the coming 
in of the report, the court acts again. If the commlssloners make a divi- 
sion, the court must décide whether it shaU be conflrmed before partition, 
which is the primary object of the suit, is complète. If they report that 
a division cannot be made, and reeommend a sale, the court must pass on 
this View of the case before the adjudication between the parties can be 
said to be ended." 

If the decree of November, 1891, was not a final decree, as the 
foregoing authoritative language conclusively shows, then no final 
decree was entered nntil August, 1894; and an appeal properly 
taken and allotved from that decree brings up for review ail the 
questions in the cause, both those decided by the decree of 1891 and 
those subsequently arising. 

A second ground urged for a rehearing is that I was disqualified 
to sit as a niember of this court, to hear this cause, because, as a 
circuit judge, in the circuit court, I had passed upon the question 
whether the decree of November, 1891, was a final appeal, and had 
made the order of the circuit court shown in the record of the pro- 
ceedings disallowing the appeal. This ground is based on a mis- 
take of fact. The order referred to in the record was made by 
Judge Sage, with Judge Jackson's concurrence. The application 
for the allowance of the appeal was made to me as a member of the 
court of appeals, and refused by me as such, with the concurrence 
of Mr. Justice Brown, and a record of our action spread upon the 
minutes of this court. That Judge Sage made the order in the 
circuit court is shown, not only by the affidavit of counsel and clerk, 
but also by the indorsement of his initiais upon the original order. 
No évidence is adduced tending to support this ground of the mo- 
tion. It does appear, by référence to the minutes of the circuit 
court, which this court has examined sua sponte, that Judge Sage and 
I were both présent in the circuit court on the day when the order 
refusing the appeal was entered ; but I was there for the purpose 
of sentencing two convicted persons, and took no part in the order, 
as the indorsement of the original order shows. 

AU the other grounds urged for a rehearing on behalf of cross 
complainants, except one, hâve been so fully considered in the opin- 
ion already filed that we think it unnecessary to refer to them, ex- 
cept to say that nothing now presented leads us to change our 
views of them, as already expressed. Gne contention of counsel 
for the cross complainants did escape notice in our opinion, because 
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of the many more formidable ones we felt it necessary to consider 
at length. As it bas been repeated in the pétition for reliearing, 
it is only proper tliat we should now ref er to it. The contention is 
that although Maria Bigelow, the life tenant, died in August, 1860, 
and the claimants had an immédiate right of entry into the lands 
in suit, as the owners of the remainder, there was so much doubt 
whether claimants were entitled, as remainder-men, or the direct 
descendants of William Barr, Sr., and his sons-in-law, were thus en- 
titled, that the running of the statute was suspended until 1868, 
when the décision of the suprême court of the United States in fa- 
vor of the descendants of William Barr, Sr.'s, brothers and sisters 
made it clear that the claimants and their coheirs had an interest 
in the property, and therefore that the period of limitation did not 
expire until 1889, three years after the bringing of this action. 
This proposition, which to the court is somewhat startling, is sought 
to be supported on the authority of New Orléans v. Gaines, 15 Wall. 
634; Fortune v. Center, 2 Ohio St. 537; and Trustées t. Campbell, 
16 Ohio St. 11. The first case involved the question how many 
years of rents and profits Myra Clark Graines was entitled to re- 
cover from the city of New Orléans on the land withheld f rom her. 
It was held that certain limitations of the Civil Code of Louisiana 
upon the time within which actions for rent and personal actions 
might be brought did not apply to a claim for rents and profits of 
land, the title to which was in dispute between the plaintiff and 
défendant, and that really no cause of action arose for rents and 
profits until the main suit, as to the title, was determined. Wheth- 
er this case turned on the peculiar provisions of the Louisiana Code, 
or not, it is not necessary to détermine. It sufftces to s^y that the 
case bas no possible application hère. The action which claimants 
failed hère to bring was the main action to assert and détermine 
the title, and the suit of Poor v. Considine did not in the slightest 
degree interfère with their bringing such a suit. The question of 
law decided in Poor v. Considine was, of course, of interest to them, 
in supporting their claim of title; but it is a novel doctrine that 
claimants of land, out of possession, may silently delay asserting 
their claims until somebody else may by his suit hâve secured from 
the court of last resort the décision of a doubtful question of law, 
upon which the validity of their title dépends. The case of Fortune 
v. Center, 2 Ohio St. 537, bas nothing in it in the remotest degree 
sustaining such a proposition. In fact, the court did not ref er to 
the statute of limitations, because it was not involved in the case. 
In the case of Trustées v. Campbell, 16 Ohio St. 11, the point de- 
cided was that a gênerai statute of limitation for suits for trespass 
did not apply to a suit begun under a spécial statute authorizing 
such a suit for trespass on lands held in trust by the state. The 
aid that this case gives to the proposition of counsel does not ap- 
pear. 

The counsel for the complainants also files a pétition for rehear- 
ing. The chief ground urged in this pétition is that the decree 
appealed from was entered upon August 8, 18&4, in the circuit court. 
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wMle the case was docketed în this court and the transcript flled 
hère on Jnly 24, 1894, at a time when the cause was not in condi- 
tion to permit appeal. Therefore it is urged that tliis court neyer 
iiad jurisdiction to review the decree which by its order is now re- 
versed. The discrepancy thus stated arises merely from a mis- 
prision of the then clerk of this court, in marking upon the appear- 
ance docket the wrong date for the filing of the transcript. It ap- 
pears that the record in the court below was so voluminous, and 
both appellants and appel lees were so anxious to hâve the cause 
speedily heard and decided in this court, that they made an arrange- 
ment with the clerk of this court to hâve large parts of the record 
printed under his supervision before the final decree was formally 
entered and the appeal was taken, and that an early number upon 
the docket was held open by the clerk for this case, and the date 
of the docketing was thus by mistake marked before any appeal 
had been taken, and before any return had been in fact made. The 
record shows that the appeal was taken August 15, 1894, and the 
certiflcate of the circuit clerk to the return of the transcript to the 
appeal is dated October 1, 1895. Thèse dates are contained in the 
properly certified original record on file in this cause. The évi- 
dence conclusively establishes that the return to the appeal was not 
flled in this court until October 9, 1894. Immediately after the 
docketing of the case and filing of the transcript, counsel for appel- 
lees appeared, and flled motions to dismiss on other grounds, and, 
on the overruling of thèse, flled their briefs upon the merits. Such 
acts would seem to constitute a waiver of any irregularity in the 
docketing of the cause, if that were essential. In order to make 
the record speak the truth, however, we think it proper to make an 
order by which it shall be made to appear upon the docket of this 
court that the return and transcript were, as a fact, lodged in this 
court on October 9th, and not upon July 24th, as the docket incor- 
rectly states. This pétition also reviews some of the alleged er- 
rors of this court in the opinion already flled. We carefully read 
the entire record and the briefs of counsel, and gave this case the 
full considération that its intrinsic importance, and the fact that 
we were reversing the action of two learned and able judges, re- 
quired, and are entirely satisfied of the correctness of our conclu- 
sions. This leads us to deny the motion made by counsel for cross 
complainants that we certify certain questions arising in the case to 
the suprême cOurt. If there ever was a case which should be ended, 
this is the case. 

A motion is also made that we modify the order of reversai al- 
ready made, so as to save the rights of those claimants who brought 
suit in the common pleas court in 1881. We should be glad to 
make an exception in the order which should relieve those claimants 
of any embarrassment that this order and adjudication ought not 
rightfully to impose upon them. But we do not see how any ex- 
ception can safely be made, with the data before us. Nor do we 
think its absence will cause unjust embarrassment to cross com- 
plainants. We hâve ordered thé bills and cross bills dismissed on 
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the merits of the défense of the statute of limitations. In so far 
as we hâve hère determined that adverse possession began against 
ail the claimants on August 3, 1860, and continued nntil 1886, it 
would seem that such a flnding should hereafter estop ail parties 
to this suit from raising the question in any suit pending. The 
bringing of the suits in 1881 did not save the bar of the statute in 
this suit, whatever effect it had in the suits in the state court, and 
vce hâve not passed on the effect of it on those suits, because not 
within our jurisdiction. Every court called upon to consider the 
effect of our order and adjudication upon those suits will be advised 
that the fact of the bringing of those suits was immaterial in this 
suit, to save the bar of the statute, and will measure and limit the 
estoppel of our decree on the merits by that knowledge; but we 
cannot safely undertake, by exceptions to our decree on the merits, 
to limit with exactness the estoppel which other courts shall ascribe 
to it, when other circumstances, material and relevant to the issue 
before them, are presented, which were wholly immaterial in the 
determining of the issue before us. The motion to modify the or- 
der of reversai heretofore made is denied. 
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et al. V. SAME. SMITH et al. v. SAME. LOVELESS et al. v. SAMB. 

(Circuit Court of Appeals, Sixth Circuit October 8, 1895.) 

Nos. 214-221. 

1. Pakol Partition— Estoppel— Ohio Law. 

In Ohio, a paroi partition of land, consummated by possession and 
acquiescence under it for any less period than that which créâtes the bar 
hy the statute of limitations, does not vest the légal title in severalty 
to the allotted shares; but such partition, acqulesced In for any considéra- 
ble length of time, will estop any person joining in it, and accepting ex- 
clusive possession under it, from asserting title or rlght to possession, in 
violation of its terms; and if such a partition Is made by the busband of 
a married woman, and consented to by her, and is falrly and equally 
made with respect to her rights, it Is a good défense against her and her 
heirs In an action by them to recover her undlvided Interest in the shares 
allotted to her cotenants. Berry v. Seawall, 13 C. C. A. 101, 65 Fed. 742, 
foUowed. 

2. Same— Evidence— Prebomption. 

In the absence of évidence to the contrary, the fact that the cotenants 
of a tract of land hâve occupled the several portions, in severalty, for 
Bftore than 50 years, with the knowledge and consent of each other, and 
hâve exereised acts of exclusive ownership and control over the respective 
shares, without objection or clalm on the part of other cotenants, raises 
a strong presumption of fact that there was an actual division by agree- 
mént, express or taclt, of the land between the cotenants, according to 
the Unes of exclusive occupancy; and one of such cotenants, who is sued 
by another for an undlvided share of the portion occupied by him, Is en- 
titled to hâve the jury so Instructed. 
8. Plbading — Ejbctmbnt— Estoppel. 

It seems that the défense of estoppel In pais is open to a défendant in 
an action of ejectment, under the gênerai issue or a gênerai déniai. 
v.70F.no.6— 36 
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In Error to the Circuit Court of tàe United States for iie Western 
Division of the Southern District of Ohio. 

Thèse were eight actions of ejectment brought against J. H. Sea- 
well and others by Melissa Allen and others, Susanna Brock and 
others, Urban Hidy and others, Maria Trumper and others, William 
Gates and others, John Yates and others, Jane Smith and others, 
and Maria Loveless and others, respectively, to reeover an undivided 
interest in certain land in Ohio. Judgment was rendered in the 
circuit court for the défendants. Plaintifs bring error. Reversed. 

Thèse are eight writs of error brought to review the same number of judg- 
ments entered In the circuit court of the United States for the Southern dis- 
trict of Ohio. The actions were for thé recovery of an undivided interest in 
real estate situate in a 1,500-acre survey in the Virginia mllitary district of 
Ohio, entered In the name of Edward Stubblefleld. The interest claimed by 
the plaintIfEs was an undivided *2yj„g of the land in question. The facts are 
substantially llke those in the case of Berry v. Seawall, decided at the présent 
term of thls court, and reported in 13 0. O, A. 101, and 65 Fed. 742. The 
plaintlfCs claimed as the descendants and heirs at law of Margaret Ann Sin- 
clair, a granddaughter of William Greene Munford, under a warrant which 
was issued to his heirs and légal représentatives for 6,666% acres of land. 
and directed to the survéyor of the Virginia military land district of Ohio. 
ïhis warrant was flnally satisfied by the Issue of several patents to the same 
beneficiaries, one of which was for 1,500 acres, and embraced the land hère 
in question. The défendants, in their answer, denled the title of plaintiffis, 
denied that they had the right of possession, and set up the statute of limita- 
tions. The statutes of limitation did not apply, because Margaret Ann Sin- 
clair, through whom the plaintiffs claim, was a marrled woman at the time 
her interest in this property accrued, and her husband, who had a tenancy 
by the curtesy of the land of which she died seised, did not die until less 
than 21 years before the bringing of the suit. On the trial the défendants 
sought to establlsh a paroi partition between the heirs of William Greene 
Munford between the years 1821 and 1824, in which Margaret Ann Sinclair 
and her husband joined, and by virtue of which she acquired the exclusive 
right in severalty to the land carried by ajpatent for 1,300 acres, which she 
and her husband subseqùeritly sold in 1824, by deed, with covenants of 
gênerai warranty, for $1,300^ There was no direct évidence of the partition, 
but tbe proof of itis existence rested on circumstanees, the chief of which were 
the warranty deed of Margaret Ann Sinclair for the 1,300-acre tract above 
referred to, and the quiet possession of the 1,500-aere tract by the plaintiffs 
and their grantors, the othër cotenants of Margaret Ann Sinclair, for more 
than 50 years; Evidence of the circumstanees tending to show such a paroi 
partition was a^dmltted by the court, but, at the close of the Case, the court 
ruled that a paroi pà:rtition, though foUowed by correspondent possession, 
was not a good, défense against a married woman in such a, case in Ohio, and 
directed a verdict for the plaintiffs for ian undivided one-thlrd of the prop- 
erty in question. To thisi ruling and Instruction to the jury, due exception 
was taken. 

AlthoUgh'thè court was of the opinion that a paroi partition did not consti- 
tute a good défense, the court, nevertheless, for the purpose of facllij;ating 
the hearing In the court of appeals, submitted the foUowing questions to the 
jury: "ThirdJ Was a voluntary paroi partition made by and between the 
heirs and légal représentatives bf said William Greene Mùnford, including 
the original plaintiffs herein, of the lands Included In the original land war- 
rants Issued by the govemiiièht of the United States in théir favor as such 
heirs, and Ihclùdlng the lands In the pétitions herein described? If so, at 
what date, aS neai'ly as can be determlned by the évidence adduced In this 
case?" To this the jury answered, "No." "Fourth. If such partition was made, 
did the parties thereto respectively then talie possession of and occupy in 
severalty the portions of said lands thereby assigned to them, ahd hâve they 
and their grantees since then continuously and exclusively so occupied said 
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lands?" To thîs the jury answered, "No."' "Fifth. If such partition was 
made, to whom were the lands in thie pétitions tierein described assigned, and 
under wliom do the défendants hold and claim?" To thls question the jury 
answered, "No such partition was made." 

The court instructed the jury how they should proceed in their answer to 
the above questions. "The défense of a paroi partition is made by the défend- 
ants, and it must not only be establlshed by évidence, but it must be estab- 
lished by a fair prépondérance of the évidence. AU of thèse parties supposed 
they had a title to this land, and dealt with it accordingly, but that fact of 
itself by no means establishes a partition. The évidence must be such as to 
satisfy you that an agreement was made between thèse parties that one 
should take a part of thèse lands as his portion, and another, another part as 
his iKvrtion, and so on; or, at least, that the lands described in the partitions 
were set aside to a coparcener from whom the défendants claim." Défend- 
ants asked the court to charge the jury as follows: "Mr. Gardner; We ask 
your honor to charge the jury that it is not neeessary that they should flnd 
as a fact that the évidence proved the making of and the actual terms of a 
contract or agreement of partition, but that they are justified In presuming 
such agreement to hâve been made if they flnd that the hoirs of William 
Greene Munford, about the years 1821 to 1824, had severally, with tlie knowl- 
edge and consent of each other, taken possession of separate and distinct 
tracts of the land to which they were entitled in common, and sold and con- 
veyed the same by deeds of gênerai warranty, and that they and their 
grantees, respeetively, had sinee, to the présent time, exercised acts of ex- 
clusive ownership and control over the respective shares so taken possession 
of, without objection or claim on the part of the other cotenants." But the 
court refused to give said charge as asked to the jury (to which défendants 
then and there excepted), but chargea the jury in Heu thereof as follows: 
"The Court: ïou are to look to ail the circumstances, and thèse, with what- 
ever direct testimony there may be, must be such as to satisfy you that there 
was a division of thèse lands. The setting apart a lot to one of the hoirs, 
and his possession of it, may be circumstances that are explainable and con- 
sistent, without attaching to them or Connecting them with a partition at ail. 
You are to consider whether they may not be referrea to some other cause." 
To which said part of said charge défendants then and there excepted. De- 
fendants also excepted then and there to the foUowing portion of said charge, 
in relation to the character of proof required to establish such partition: 
"The évidence of the partition must be clear enough to fully establish It. 
You must bear in mind that a partition is the resuit of an agreement to par- 
tition. You must flrst flnd from the évidence that thèse parties agreed upon 
a partition of thèse lands, and then, after that, that they carried ont this 
agreement by making the division or partition, and taking possession there- 
under." 

Humphrey Jones, for plaintiffs in error. 
Harlan Gleveland, for défendants in error. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge, after stating tlie facts, delivered tlie opin- 
ion of the court. 

In the case of Berry v. Seawall, 13 C. C. A. 101, 65 Fed. 742, it was 
decided that in Ohio a paroi partition consummated by possession 
and aequiescence under it for any less period than that which cré- 
âtes the bar by the statute of limitation does not vest the légal 
title in severalty to the allotted shares, but that such a partition 
acquiesced in for any considérable length of time will estop any 
person joining in it, and accepting exclusive possession under it, 
from asserting title or right to possession in violation of its terms; 
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and that if sucli a partition is made by the husband of a inarried 
woman, and çonsented to by her, and is fairly and equally made with 
respect to her rights, it is a good défense against her and her heirs 
in an action by them to recover her undivided interest in any one 
of the shares allotted to the other cotenants. Défendants were 
therefore entitled to the charges embodying thèse principles which 
were requested by them and refused by the court. Some question 
is made by the défendants in error that the défense of estoppel 
was not set up in the answer below. It is said that the cause was 
tried below on the theory that such a paroi partition, foUowed by 
correspondent possession, vested the légal title in the allottees, and 
that no argument was made in favor of such a défense based on 
estoppel. The arguments pf counsel do not appear in the record, 
and it is impossible for the court to say whether the view hère taken 
was presented or not. SufSce it to say that the évidence admitted 
raised the issue, and presented the question of this substantive dé- 
fense. Under the Code of Ohio, where évidence admitted clearly 
raises an issue not made by the pleadings, the parties hâve the 
right to hâve such issue submitted to the jury. If objection is made 
to the form of the pleadings, an amendment will be permitted; but, 
if no amendment is requested, then the parties must be considered 
as having waived objection to the pleadings. 

In Hoffman v. Gordon, 15 Ohio St. 211, Judge Welsh, speaking 
for the suprême court of Ohio, said : 

"The évident object of the Code is to vest in the court a discrétion, where 
It ean be done without surprise or injury, to try the case upon the évidence, 
outside of the pleadings, and, if objections be made, to allow the pleadings 
to be conformed to the évidence, at once and wlthout terms." 

See Railway Co. v. Whitcomb, 14 0. C, A. 183, 66 Fed. 915; Ely 
V. Toplifl, 41 Ohio St. 357. 

More than this, it is by no means clear that the défense of es- 
toppel in pais was not justifled under the gênerai déniai of the an- 
swer. In Kirk v. Hamilton, 102 U. S. 68, which is a leading case 
upon the subject of défense of estoppel in pais to the action of 
ejectment, it was held under a plea of not guilty that évidence to 
sustain such a défense was properly introduced, and that the dé- 
fense was a valid one. We think, therefore, that the refusai to 
give the charges requested by the défendant already alluded to was 
error. 

It is contended, however, that, because by the spécial flndings of 
the jury that there was no paroi partition, and no correspondent 
possession, the error committed in refusing the charges in respect 
to their effect could not hâve prejudiced the défendants, and cannot 
be made the ground for a reversai. That brings us to the question 
whether, upon the issue presented with requests for spécial flnd- 
ings, the court below properly instructed the jury as to how they 
should proceéd to détermine whether paroi partition in fact was 
had. We think that, in the absence of évidence to the contrary, 
the fact that cotenants of a tract of land hâve occupied the several 
portions in sevëralty for more than 50 years, with the knowledge 
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and consent of each other, and hâve exercised acts of exclusive 
ownership and control over the respective shares, without objection 
or daim on the part of other cotenants, raises a strong presump- 
tion of f act that there was an actual division by agreement, express 
or tacit, of the land, between the cotenants, according to the Unes 
of exclusive occupancy, and that the défendants below were en- 
titled to hâve the matter presented to the jury in this light. Be- 
twçen the time of trial and the date of the alleged partition there 
was an interval of upward of 70 years. In such a case it is obvious- 
ly impossible to introduce direct évidence of a paroi express agree- 
ment to partition. The proof must necessarily rest upon the cir- 
cumstances, and no circumstances could be stronger than exclusive 
possession of the several cotenants of portions of the land. It 
seems to us that the défendants below had a real cause for com- 
plaint, in that the court did not sufladently explain to the jury the 
weight of this presumption. 

. The défendants in effect asked the court to tell the jury that they 
would be justified in presuming a paroi partition from the fact that, 
with the knowledge and consent of each other, they had taken ex- 
clusive possession of différent tracts to which they were entitled in 
common, and had sold the same, with covenants of gênerai war- 
ranty, or had exercised other acts of exclusive ownership or control, 
without objection by their co-owners, for more than half a century. 
This the court refused, suggesting that the setting apart to one of 
the heirs, and his exclusive possession, might be entirely consistent 
with there having been no partition. Herein, we think, the court 
erred, and that the défendants were entitled to the charge as asked. 
The whole ténor of the charge given had a tendency to impress 
the jury with the idea that the défendants were under the burden 
of showing by other circumstances than the actual exclusive posses- 
sion in severalty, and subséquent acquiescence therein by ail con- 
cerned, that there had been an express or tacit agreement to parti- 
tion. In our opinion, no such burden rested on défendants; and 
after the exclusive possession in severalty by the heirs of the vari- 
ons parts of the common land, and gênerai acquiescence therein, 
were shown, the jury might well hâve inferred a paroi partition, 
unless other circumstances rebutted the presumption thus arising. 
Our view of the presumption that follows from an actual divi- 
sion and exclusive occupancy for many years is supported by the 
case of Jackson v. Miller, 6 Wend. 232, and the note of the learned 
éditer, Mr. Freeman, in the report of the case in 21 Am. Dec. 316. 
See, also, Bogardus v. Trinity Church, 4 Sandf. Ch. 732; Markoe 
V. Wakeman, 107 111. 251; Adie v, Cornwell, 3 T. B. Mon. 276-283. 

The judgment of the court below is reversed, with directions to 
order a new trial. 
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• JOHNSON V. OAKBS et al. 

(Circuit Court, p/kliinesota, Flfth Division. Noyember 19, 1895.) 

Mastbb and Sbbvaht— Risks ov Employmbnt— Falling Iciclbs. 

A railroad etnployé Injured by the falling of a large Icicle from the 
eaves of a locomotive roundhouse cannot recover theref or where It ap- 
pears that he had been working there for some time, taklng englnes in 
and ont, and consequently had equal means wlth défendant for observing 
the ictoles and knowing the danger theref iom. 

. * ■ 

This was a pétition of intervention flled by Charley Johnson 
against Thomas F. Oakes and others, receivers of the Northern 
Pacific Eâilroad Company, to recover damages for personal injuries, 
received while in their employment. 

John Jenswold, Jr., for plaintiiï. 

L. T. Chamberlain, J. 0. Bullitt, and J. L. Washburn, for défend- 
ants. 

NELSON, District Judge. Upon motion of défendants this suit 
was referred tO; a master in chancery to hear and report findings of 
fact and conclusions of law, whereupon the master reported that on 
January 3, lé94, and for, some time prior thereto, plaintifl was work- 
ing for défendants about their roundhouse and yard at Duluth, 
Minn., cleaning and taking out engines, and doing such other work 
as hç was ordered to do; that on the night of said day plaintifE was 
working under the eaves of the roundhouse, and, while so engaged, 
was struck by a, large and Jieavy icicle which had been for some time 
suspended from the eaves, and of its own weight fell down; that . 
défendants knew that such icicles had prior to January 3, 1894, 
fallen from said eaves, but carelessly and negligently omitted to 
hâve them remoyed; that plaintiff was ignorant of any danger or 
risk to be incurred where he was working, and no warning was given 
him thereof ; that plaintiiï was injured solely by the négligence of 
défendants, and was entitled to |700 therefor as damages. To this 
report of the master, défendants flled exceptions, and plaintifE moves 
its confirmation by the court. 

Upori due considération pf the arguments of counsel and the testi- 
mony, I am of opinion that the master erred in flnding that the plain- 
tifl's injuries were caused solely by the négligence of said défendants, 
and that said défendants are liable therefor. The plaintifE had 
equal means with the défendants of knowing the danger from icicles 
falling from the roof of the roundhouse. It was as apparent to him 
as to them, an,d as well known. PlaintifiE's duties called him in 
and about the roundhouse. On the night of the injury he took loco- 
motives into that building, and must hâve passed near and under 
the icicles many times before he was hurt; and, although he states 
in his testimony that he knew nothing about the condition of the 
eaves above him, other men who worked about the roundhouse 
knew that icicles formed on that building, and he must hâve known 
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that changes in the weather would cause them to form, and that 
they were liable to fall at any time. 

The motion to conârm the report of the master will be denied, and 
judgment will be entered for the défendants. Ordered accordingly. 



OLAT CITY NAT. BANK v. HALSEY. 

(Circuit Court of Appeals, Sixth arcuit. October S, 1895.) 

No. 296. 

Accommodation Papbr— Bobden of Pboof. 

The K. Co., whlch had obtained from the C. Bank discounts of sundry 
notes of its own and of individuals given to It, with the bank's knowledge, 
for its accommodation, deposited wlth the bank siindry securities, as 
collatéral to its indebtedness, and instructed the bank that such securities 
were pledged to secure the payment of loans made to the K. Co. or the 
varions persons who had made the notes, and of any déficit on the présent 
or future Indebtedness. Belâ, that the burden was upon the bank to show 
that a note made by one of such persons to the order of the bank, and 
discounted after the deposit of the collatéral, was made for the accommo- 
dation of the K. Co.; and that, upon the évidence In the case, the bank 
had failed to shovy such fact. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

This Is a bill in equity, flled by B. T. Halsey, as receiver of the Kentucky 
Union Land Company, against the Clay City National Bank. The bill àlleged 
that the Kentucky Union Land Company had deposited certain promissory 
notes ànd bonds wlth the Clay City National Bank as collatéral security for 
the payment of the land company's indebtedness to the bank; that collec- 
tions made by the bank of a part of said collaterals, together wlth payments 
made directly to the bank by the land Company, had, if properly applied, 
paid off and discharged ail proper indebtedness to the bank; and that it was, 
therefore, entitled to hâve the remalning collaterals returned, and its obli- 
gations to the bank canceled. This relief was reslsted by the bank upon the 
ground that ail of the obligations seçured by pledge of the collaterals had 
not been paid. The decree was in favor of the complainants, and the bank 
has appealèd. 

St. John Boyle, for appellant. 
Arthur Carey, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVEEENS, 
District Judge. 

After stating the facts as above, the opinion of the court was de- 
livered by LURTON, Circuit Judge. 

The issue presented by the pleadings and assignment of error is 
wholly one of fact. The évidence establishes that many of the 
oflBcers èngaged in and about the transactions which gave rise to 
the controversy were ofiicers of both corporations. The capital of 
the bank was small, and under the law it was prohibited from lend- 
ing a sum in excess of 10 per cent, of its capital to any one cus- 
tomer. To avoid this provision, the land company procured the dis- 
count of notes made by one or more of its ofiicers for accommoda- 
tion, the proceeds of which were placed to its crédit. Among those 
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who madesuch accommodation paper were F. D. Caplsy>' its prési- 
dent, E, E. Carley, J. B. Clayton, and Arthur Carey, dltectors, and 
L. T. Bosengarten, its treasurer and secretary. On tlie 19th of July, 
1890, Mr, Rosengarten, as secretary and treasurer, addressed to tlie 
bank a communication in tlie f ollowing words : 

"Loulsville, Ky., July 19th, 1890. 

"Mr. Chas. Scott, Près. Olay City National Bank, Clay City, Ky.— Dear Sir: 
Keferrlng to your remark whereln you expresseâ a doubt as to the snfficiency 
of the collatéral furnished by the Kentucky Union Land Company and Rail- 
way Company on account of the loans made thèse compariies, I send you by 
express to-day one hundred Kentucky Union Railway Company second mort- 
gage bonds, par value $1,000.00 each. Nos. 128 to 227, both inclusive, which 
you can hold as collatéral on the loans made us. Thèse bonds are good be- 
yond ail question, and hâve been largely taken hereabouts by local parties. 
I would be much obliged if you would return me the Three Forks City bonds 
sent you some time since as collatéral. 

"Yours, truly, L. T. Rosengarten, Sect'y and Treas. 

"Please understand the above collatéral is for any loan to our account." 

Mr. Scott, the bank président, to whom this was addressed, was 
also the assistant secretary and treasurer of the land company. 
After receiving this additional collatéral for the bank, he, in his 
character as assistant secretary and treasurer for the land com- 
pany, addressed a communication to Mr. Grant Green, cashier of 
the bank, worded as follows: 

"Clay City, Ky., July 29th, 1890. 
"Mr. Grant Green, Jr., Cashier, City— Dear Sir: Will you klndly return to 
me the twenty-four (24) Three Forks City bonds, held by you as collatéral 
on certain loans to Kentucky Union Land Company and Kentucky Union 
Railway Company. 1 désire to replace thèse bonds by one hundred (100) 
Kentucky Union Railway Company second mortgage bonds. Nos. 128 to 227, 
both inclusive, of one thousand dollars ($1,000.00) each. Thèse securities are 
pledged to the Clay City National Bank, Clay City, Ky., to secure the pay- 
ment of loans made to Kentucky Union. Land Company, Kentucky Union 
Railway Company, F. D. Carley, L. T. Rosengarten, Earle E. Carley, J. B. 
Clayton, Arthur Carey, and Clay City Brick Company. It is understood that 
thèse bonds are also to secure the payment of any déficit on the présent or 
future indebtedness to Clay City National Bank. 

"ïours, truly, Kentucky Union Land Co., 

"Per Chas Scott, Ass't Treas." 

At a still later date further collatéral was deposited with the 
bank. The communication by which this pledge was made was 
dated November 8, 1890, and was as follows: 

"Kentucky Union Land Oo. F. D. Carley, Président. 

"Louisville, Ky., November 8th, 1890. 

"Clay City National Bank, Clay City, Ky.— Dear Sirs: In answer to your 
request for additional security on varions notes executed by Kentucky Union 
Land Company, Kentucky Union Railway Company, and other notes dis- 
counted by you for the sald land company or companles or individuals in 
which it is interested, at the request of sald land company we now herewith 
inçlose you an assignment on the claim of the Kentucky Union Land Com- 
pany against Asher Bros., to be held by you as collatéral security for the pay- 
ment of the said notes or of any future indebtedness created by or at the 
request of the sald Kentucky Land Company. 

"ïours, truly, F. D. Carley, Président." 

At the date of thèse several pledges the bank, among other obli- 
gations of the land company, held an accommodation note made by 
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P, D. Carley for $5,000, and another made by E. E. Carlej for a 
like amount; both of which, with the knowledge of the bank, were 
notes made for accommodation of the land company, which had 
procured their discount, and caused the proceeds to be passed to 
its crédit. After the date of the several letters above set out re- 
lating to deposit of collatéral, the bank discounted, on November' 
22, 1890, a second note made by F. D. Carley, bearing date Novem- 
ber 19, 1890, and payable to the order of the bank, for |3,140. The 
only disputed question in the case is as to the right of the bank to 
apply the collaterals theretofore pledged to the payment of this 
Carley note; the parties by a stipulation found in the record, havlng 
agreed that the collections made by the bank, together with pay- 
ments made to it by the land company, would, if applied to the un- 
disputed obligations of the land company, fully pay ofif and dis- 
charge ail obligations other than this Carley note. 

Nothing contained in the communications accompanying the col- 
laterals indicates any purpose upon the part of the land company to 
secure any obligations other than its own, or those made for its 
accommodation. Prima facie, this disputed note is not an obliga- 
tion of the land company. It was made and discounted after the 
deposit of the collaterals in question, and after the date of every 
written communication deflning the purpose of the pledge. It 
therefore devolves upon the bank to show that it was discounted 
for its benefit, or to show a state of facts estopping the land com- 
pany to dispute its liability. This, we think, it has not satisfac- 
torily done. Mr. lîosengarten distinctly testifles thaf he procured 
the discount of the note for the personal accommodation of Mr. 
Carley, and that the bank gave a check on Cincinnati, payable to 
the order of Mr. Carley, for the proceeds. Xovember 29th this 
check was returned, and a check or draft on New York was issued 
instead. Carley's note was accompanied by a large block of stock 
in the Big Stone Gap Improvement Company, which was then sup- 
posed to be ample security. The testlmony of Mr. Scott, président 
of the bank, is in conflict with Mr. Rosengarten's statement; and 
certain entries made December 1, 1890, on the books of the land 
company and of the bank, tend to indicate this Carley note to hâve 
been discounted by procurement of the land company. Thèse en- 
tries were ail subséquent to the discount of this note, and were ail 
made by direction of Mr. Scott, who was both président of the bank 
and assistant secretary and treasurer of the land company. The 
entries made on the land company's books seem to hâve been with- 
out authority from Mr. Rosengarten or any other authorized ofiQcer 
of the land company, and were canceled by Mr. Rosengarten's order 
so soon as discovered. Mr. Scott's évidence is contradictory, and by 
no means clear. The évidence of Mr. Green, the cashier of the 
bank, is based on what Mr. Scott told him, and upon inferences 
from book entries and former transactions, and therefore of no evi- 
dential value. Mr. Carley could hâve cleared the matter up, but 
his évidence was not taken. The appellant has not, by satisfactory 
évidence, established the liability of the land company for this Car- 
ley note. The decree will be afifirmed. 
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i FISHÇiR et al. T. BROWN.» t 

(Circuit Court of AppealB, Sixtli Circuit October 8, 1885.1 

''. ,^ \'no. 807,' . ' ■ 

CtoxvKBSioir— Mbabure of DAMÀass. 

Plalntlff ma4» a contract wlth one J. to sell hîm, for cash, the timber on 
certain plne lands. J., -without paylng the cash, used the tlmber to fui- 
flU a contract wlth défendante to sell them lumber, to be made from the 
tlmber, at agreed prlces, parts of whlCh were to be advancpd to hlm by 
défendants when the legs were skldded, and at other stages of their man- 
ufacture Intp tlmber; J. agreetng that the tltle to the legs should- pass to 
défendants, and warrantlng the tltle. Défendants were Ignorant of plaln- 
tlff's rights. Ééld, that the proper measnre of damages for défendant»' 
conversioli bf the logs, they belng Innocent purchasers, and bavlng ad- 
, vanced the money expended In Improvlng the value bf thé logs on the 
falth of a good tltle thereto.was the value of the logs at the time when 
they were skidded, and when the flrst advance was made by défendants. 
Wooden-Ware Go. v. U. S., 1 Sup. Ct 398, 106 U. S. 432, dlstinguished. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Thia was an action by Fayette Brown, trustée, against Spencer O. 
Pisher, Alfred Mosher, Wilson H. Tousey, and Joseph Turner for the 
conversion of certain timber. PlaintifE recovered judgment in the 
circuit court. Défendants bring error. Eeversed. 

Henry Bussell and Ashley Pond, for plaintiiîs in érror. 
W. W. Wicker, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge. The action below was for damages for con- 
version of 2,000,000 feet of lumber. Fayette Brown, trustée, the 
plaintiff, recovered a verdict against Fisher and others, défendants, 
for $22,000. Many errors are assigned, but we flnd it necessary only 
to consider the assignment based on the charge of the court as to the 
ineasure of damages. 

The facts necessary to state the question are as follows: Brown 
made a contract with one Johnson to sell him the pine timber on a 
half section of land in northem Michigan, held by Brown, as trustée, 
for |6,125 cash. Johnson did not pay the cash, but, expecting to do 
so, went on, and eut the timber, without Brown's permission, and 
used it in the fulflllment of a lumber contract he had made with 
Pisher and others, défendants. By his contract with the défendants, 
Johnson agreed to sell and deliver on the rail of vessels at Marquette 
4,000,000 feet of lumber, to be eut from certain pine saw logs, for 
which défendants were to pay at certain rates per 1,000 feet, varying 
from $8 to $36, according to grade, in 60 days from the delivery of 
each half million feet at Marquette. Défendants further stipulated 
to advance to Johnson $3 per M on each half million of said logs when 
skidded, $3 per M on each half million banked near the water, $2 
per M on each half million delivered in the mill boom at Marquette, 
and ?3 per M as each half million was eut and piled on the wharf 

1 Rehearing pendiog. 
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At Marquette; interest àt T per cent, per annum to be allowed until 
advances were paid by delivery of lumber over vessel rail under con- 
tract. It was f urther provided that, to secure the advances, the title 
to ail the logs, wbether good or culls, should pass to the défendants. 
By an instrument of even date Johnson sold and transferred to the 
défendants, ail and singular, the pine timber on certain named sec- 
tions of land, warranting the title. This was the timber from which 
the lumber was to be eut and delivered in f ulfillment of the contract. 
Subsequently it proved that the sections named in the contract would 
not produce the required 4,000,000 feet, and, by verbal agreement 
between Johnson and défendants, he included the logs from Brown's 
half section in the terms of the contract, and used them to perform 
his obligations thereunder, cutting them into lumber, and delivering 
them over the rail at Marquette. Défendants made the same ad- 
vances on thèse logs as upon ail the others. 

The learned judge presiding at the circuit in effect charged the 
jury that, even if défendants were innocent purchasers from Johnson 
for value of the lumber eut from Brown's logs (and he saw no reason 
to doubt that they were), they were nevertheless liable to Brown for 
the value of his timber, as it was delivered to them over the rail at 
Marquette, in the form of eut lumber; that then was the time when 
they converted it to their own use, and that the value at that time 
was, therefore, the measure of plaintitï's recovery. Défendants duly 
excepted to this instruction, and requested the court to charge that 
plaintiff could only recover the value of the logs from which the 
lumber was eut on the skid ways, but the court refused to do so. 

In the leading case of Wooden-Ware Co. v. U. S., 106 U. S. 432, 1 
Sup. et. 398, the rules for measuring the damages of one whose tim- 
ber bas been eut and carried away were stated as follows: 

"(1) Where the défendant Is a wUlful trespasser, the full value of the prop- 
erty at the time and place of demand or of suit brought, with no déduction 
for his labor and expense. (2) Where he is an unlntentional or mistaken 
trespasser, or an innocent vendee from such trespasser, the value at the time 
of conversion, less the amount which he and his vendor hâve added to its 
value. (3) Where he is a purchaser, without notice of wrong, from a willful 
trespasser, the value at the time of such purchase." 

Such cases may be viewed in two ways. He who is injured is 
entitled to compensation. This is the pecuniary différence between 
his condition with the injury done, and his condition if he had been 
uninjured. The différence between his condition with his trees eut 
and his trees uncut would seem to be the value of his timber in the 
trees. On the other hand, the trees eut would still be his property, 
recoverable in specie, and they would not cease to be his property, 
even when eut into lumber, and rendered more valuable. The dif- 
férence in his condition then, with the lumber recovered and in his 
possession, and his condition with the lumber placed beyond his 
recovery, in specie, through the act of another, would be the value 
of the lumber thus eut. The foregoing rules for reconciling thèse 
two views of the proper measure of damages are based on the 
équitable doctrine that a willful trespasser should not be reimbursed 
for any outlay he has knowingly made on another's property with the 
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intent to appropriate it to his own use, while a man who innocëhtly 
appropriâtes another's property, and expènds labor and money où it 
to increase its value, should be allowed compensation for this in- 
creased value. What is truè of the original trespasser is true of his 
vendes who stands in his shoes, and is liable in the same amount as 
his vendor. If the vendee is an innocent purchaser, he can be held 
only for the value of the property as it came into his hands, and not 
for the increased value he may hâve given it. 

The question hère is how thèse rules are to be applied to a case 
where an innocent purchaser from the willf ul trespasser, ia anticipa- 
tion of an absolute purchase, and on the faith of a good title to the 
property in his vendor, advances money to be expended in improving 
its value, and to be credited on account of the purchase money, when 
the property is delivered in its improved condition, and takes from 
the vendor a transfer of title to the property in its unimproved con- 
dition, pending the completion of the contract, to secure the advances 
thus made. Under such circumstances, we think the measure of 
damages should be ûxed as of the time when the flrst advances were 
made by the innocent purchaser, to be expended in adding to the 
value of the property. The rule which forfeits to the owner the 
added value conferred by the labor and money of the trespasser is a 
punitive one, and should not be made to apply to the innocent pur- 
chaser where it can be avoided. In the Wooden-Ware Oo. Case, it 
could not be avoided, because when the purchaser paid his money to 
his vendor, that which he bought belonged, increased value and ail, 
to the person from whom it had been tortiously taken. In this case, 
however, the défendants advanced money for the very purpose of giv- 
ing the property added value, when it was still in the shape of legs, 
and secured a transfer of title at the time. We think justice re- 
quires that we should treat the case as if the purchase had taken 
place when the logs were on the skids, and the accession in value had 
been the resuit of the défendants' expenditure thereafter. In this 
view of the case, the jury should hâve been instructed to measure 
the damages by the value of the logs tortiously taken on the skids, 
and not that of the eut lumber on the rail at Marquette. 

A question was made on the hearing in this court for the flrst time 
whether the plaintiff, Brown, under the deed to him as trustée, had 
any title to the land from which the timber in controversy was eut. 
It was contended that the deed created a mère naked trust in the 
grantee, and, by the statute of Michigan, vested the légal title, not in 
the trustée, laut in the beneficiaries. The deed to Brown is not set 
forth in full in the record, and to support the judgment we might be 
obliged to présume that its contents, not disclosed, were of such a 
character as to create an active trust. In any event, as the case 
must be tried again, when the deed may be introduced in évidence 
in full, we do not now pass on the question. 

The judgment of the circuit court must be reversed, with direc- 
tions to order a new trial. 
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REIMERS et al. v. SEATCO MANUF'G CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. October 8, 1895.) 

Ko. 276. 

Gaenishmbnt— SiTus OF Dbbt— FoREiGN Corporation. 

R., a citizen of Illinois, commenced suit against the S. Co., a Washing- 
ton corporation, in a court of tlie state of Micliigan, by process of gar- 
nishment issued against the M. Co., an Illinois corporation, which had an 
office and did business in Michigan, and was indebted to the S. Co., the 
debt being payable in the state of Washington. Eeld, that though, under 
the statutes of Michigan, a f oreign corporation doiug business in the state 
subjected itself to service of process by garnishment, the Michigan courts 
could not aequire jurisdiction in rem to pronounce judgment in favor of 
a nonresident against a foreign corporation by garnishment of a debt due 
to the défendant from another foreign corporation, and not payable 
within the state. 

In Error to the Circuit Court of the United States for the Eaateru 
District of Michigan. 

John J. Eeimers, doing business as John J. Reimers & Co., is a citizen 
and résident of Chicago, 111. The Seatco Manufacturing Company is a 
corporation organized and existing under the laws of the state of Wash- 
ington. The Miehlgan-Peninsular Car Company is a corporation of the 
state of Illinois, having an office and doing business in the state of Michi- 
gan, at Détroit. This was an action by Reimers against the Seatco Man- 
ufacturing Company to recover npon an express contract the sum of ^îS.SGé.- 
64. The suit was begun In the circuit court of Wayne county, Mich., by the 
affidavit and writ of garnishment flled and served by the sherifC upon the 
Michigan-Peninsular Car Company. The affidavit averred that the latter 
Company was indebted to the Seatco Manufacturing Company, and had 
crédits of that company in its hands. True copies of the summons, affi- 
davit in garnishment, and writ of garnishment, with return of the service 
upon the writ, were served upon the Seatco Company at its office in 
Bucoda, in the state of Washington. The Michigan-Peninsular Car Com- 
pany flled a disclosure under the garnishee statute of Michigan, in which 
It admitted that it was indebted in the sum of $3,135.06 to the Seatco Com- 
pany; that this indebtedness was created by the purchase from the Seatco 
Company of certain lumber shipped from Washington; and that the pur- 
chase priée of the lumber was to be paid by the garnishee défendant to the 
principal défendant in Bucoda, Wash. The Michigan-Peninsular Car Com- 
pany moved to quash the writ of garnishment. This motion was overruled 
in the Wayne circuit court. Thereupon the Seatco Company appeared spe- 
cially, and moved to set aside the service and process on the ground that the 
court had no jurisdiction over it or the debt. Before the motion was pass- 
ed on, the same défendant appeared speclally, and flled a pétition for re- 
moval of the cause to the circuit court of the United States for the Eastern 
district of Michigan. The order of removal was granted, and thereupon 
in the court below the motion to quash the writ and dismiss the suit for 
want of jurisdiction was heard. The motion was granted, the writ was 
quashed, and the suit dlsmissed for want of jurisdiction. The learned 
judge who presided in the court below reached this conclusion upon two 
grounds: First, that the debt sought to be attached was not within the 
Jurisdiction of the Michigan courts, because the créditer, the debtor, and 
the plaintifif were ail nonresidents of Michigan, and the debt was not pay- 
able In Michigan; and, second, that the requirements of the garnishee stat- 
ute of Michigan as to process In such cases had not been complied with. 

Bowe,B, Douglas & Whiting, for plaintiffs in error. 

Wells, Angell, Boynton & McMillan, for défendants in error. 
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Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

The question in this suit is whether, in a suit brought by a rési- 
dent and citizen of Illinois against a résident and citizen of the 
state of Washington in the state of Michigan, a court of the latter 
state can acquire jurisdiction in rem to pronounce judgment against 
the nonresident défendant to the extent of a debt owed to the de- 
fendant by a corporation résident and citizen of Illinois doing busi- 
ness in Michigan, and liable by the laws of Michigan to the service 
of process in garnishment in that state. The question of jurisdic- 
tion is raised by the défendant against whom such a judgment is 
sought. It may be conceded that under the statutes of Michigan 
a corporation of another state which assumes to do business in 
Michigan subjects itself, through its agents in that state, to serv- 
ice of process by garnishment. But this does not détermine the 
question whether a créditer of such a corporation is affected by this 
fact so that the debt owing is given a locality and situs within the 
state Unes of Michigan such as to permit the courts of Michigan, 
under gênerai principles of international law and the constitution 
of the United States, to seize the debt. The debt was not payable 
in Michigan, but in Washington. We conceive it to be well settled 
by authority that while, generally speaking, the situs of a debt is 
constructively with the créditer to whom it belongs, it is within th(; 
compétence of the sovereign of the résidence of the debtor, by rea- 
sou of its control over its own résidents, to pass laws subjecting the 
debt to seîzure within its territorial sovereignty. We also conceive 
ît to be well settled that, even if the debtor is not a résident of the 
sovereignty under which garnishment is attempted, such sover- 
eignty still may subject the debt to its process and constructive 
seizure if the debtor is personally within the service of its process 
and the debt is payable within its territory. In either of the cases 
above mentioned, if a judgment is rendered against a garnishee for 
the debt thus constructively seized in favor of the plaintiff, the 
satisfaction of the judgment will be pro tanto a bar to a recovery 
against the garnishee on the original debt in any jurisdiction where 
the créditer seeks to recover it. But we are of opinion that a non- 
resident créditer cannot hâve his property in the debt seized in a 
state to which debtor may resort, not for purposes of résidence, but 
merely for the purpose of doing business through agents, when the 
claim arose on a contract not to be perf ormed within the state, and 
the debtor does not réside therein. But it is said that, if the debtor 
is a corporation, and seeks to do business outside of the state of 
its incorporation, the state to which it may send its agents for this 
purpose may impose any requirement whatever as a condition pré- 
cèdent to its doing business there, and, therefore, that it may re- 
quire it to submit to judgment in garnishment for a debt owing by 
It to a nonresident, on the suit of a nonresident, tbough payable in 
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another state. The right of a state to impose conditions upon for- 
eign corporations doing business therein is not unlimited. In In- 
surance Co. V. French, 18 How. 40é, Mr. Justice Curtis, speaking for 
the suprême court, said: 

"A corporation created by Indiana can transact business In Ohlo only 
wlth the consent, express or Implied, of the latter state. Bank y. Earle, 13 
Pet. 519. This consent may be aceompanied by such conditions as Ohio 
may think fit to impose, and thèse conditions must be deemed valid and 
effectuai by other states and by this court, provided they are not répugnant 
to the constitution or laws of the United States, or inconsistent wlth those 
rules of public law which secure the jurisdietion and authority of each state 
from encroachment by ail others, or that prlnciple of natural justice which 
forbids condemnation without opportunity for défense." 

In Southern Pac. Co. v. Denton, 146 U. S. 202, 13 Sup. Ct 44, it was 
held that the law which permitted a nonresident corporation to do 
business within its territory on condition that it should forfeit such 
permît if it removed a suit brought against it into the court of the 
United States held within the state was unconstitutional and void, 
and could give no validity and effect to any agreement or action of 
the corporation in obédience to its provisions, because it thereby was 
compelled to surrender a right and privilège secured to it by the 
constitution and laws of the United States; citing Insurance Co. v. 
Morse, 20 Wall. 445, and Barron v. Burnside, 121 U. S. 186, 7 Sup. 
et. 931. If, as we hâve already found, the debt to be garnished 
Vas not brought within the state by présence of the debtor corpo- 
ration through its agent, then a condition that the corporation must 
be subject to garnishment process as if the debt were within the 
state's jurisdietion would hâve one of two results: It would either 
subject the corporation to the probability of a double recovery for 
the same debt, or it would compel the créditer, a nonresident, whose 
person and property are both out of the jurisdietion of the state, 
to submit to a judgment against him, rendered without notice of 
any kind to him. Either resuit would seem to be inconsistent with 
the rules of public law securing the jurisdietion and authority of 
ea,ch state from encroachment by ail the others, and with that prin- 
ciple of natural justice forbidding condemnation without opportu- 
nity for défense. At ail events, there is nothing in the garnishee 
statute of Michigan expressly requiring a foreign corporation to 
submit to a judgment in garnishment in such a case. And the mère 
provision that such a corporation shall be generally subject to gar- 
nishment is not to be interpreted as imposing a liability, power to 
impose which is rendered doubtfui by the considérations already 
stated. It is easy to conceive of many cases where a foreign cor- 
poration may be garnished, in which, by ail the rules of public law, 
the debt thus sought to be seized is within the territorial jurisdie- 
tion of the state in which process is issued. Such cases may well 
satisfy the provision of the Michigan law for garnishment against 
foreign corporations. The latest case on the subject, and one 
which has close application to the case at bar, is that of Douglass 
V. Insurance Co., 138 N. Y. 209, 33 N. E. 938. The action there was 
upon a poJicy of flre Insurance issued by the défendant, a domestio 
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corporation, and a plea in abàtement was entered stating, in sub- 
stance, tliàt it was carrying on business and maintained an agency 
in tliestate of Massachusetts; that in pursuance to tlie laws in that 
State it liad an attorney upon whom process could be servedj that 
action was brought by one residing in Massachusetts against plain- 
tiffs, in which the défendant corporation was made a party défend- 
ant, as trustée of the plaintifl, and the attachment was issued 
against the crédits of the plaintiff in the hands of the défendant ; 
that the action was still pending, and by virtue of the laws of Mas- 
sachusetts its courts had acquired full jurisdiction over the parties. 
It was held that the debt due from the plaintiff to the défendant 
was not within the jurisdiction of the courts of Massachusetts; that 
the défendant corporation was a résident of New York and that 
the plaintifl was a résident of New York; and that the fact that 
the défendant corporation had an agent in the state of Massachu- 
setts did not carry the corporation into that state, and did not affect 
the locality of the debt owing by the défendant to the plaintiff, both 
résidents of New York, it having been contracted in New York, and 
being payable therein. Said the court ôf appeals, by Andrews, 
C. J.: 

"But, we repeat, no court can acquire jurisdiction in attachment pro- 
ceedlngs unless the debt is elther actually or constructively within the 
jurisdiction; and we are of opinion that the attempt to exécute an attach- 
ment in Massachusetts upon the debts owing to the plaintiff by the Insur- 
ance Company by serving upon the agent of the corporation there, and 
wlthout having acquired jurisdiction of the plaintiff, must fail, for the rea- 
son that the debtor, the Insurance company, was In no just or légal sensé 
a résident of Massachusetts, and had no domicile there, and was not the 
agent of the plaintiff; and that, in contemplation of law, the company 
and the debt were, at the time of the issulng of the attachment, in the state 
of New York, and not in the state of Massachusetts. This court has had 
occasion heretofore to consider the effect of the aet of a foreign corpora- 
tion constitutlng an agent in another state upon whom proceedings may 
be served, done in compliance wlth the laws of sueh state in pursuance 
of a condition Imposed, and to enable the corporation to do business in 
sueh state. It has been held by sueh act the corporation does not change 
its domicile of origin or its résidence. It becomes bound by judgments 
rendered upon service on the designated agent, because it has consented so 
to be bound; but it remains, as before, a résident of the state where it is 
incorporated. Gibbs v. Insurance Co., 63 N. Y. 114; Plimpton v. Bigelow, 
93 N. Y. 593. If, in thls case, the Insurance company could be regarded as 
residing or having its domicile in Massachusetts for the purpose of attach- 
ment proceedings, it liliewise has a domicile in every state where it may 
hâve àppointed an agent under similar laws; and so, constructively, upon 
the theory upon which the Massachusetts attachment is defended, the cor- 
poration is présent as debtor to tlie plaintllï in every state where sueh 
agency exists, and the crédit is also présent at the same time in each of 
sueh jurisdictions. The admission of sueh a prlnciple would give rise to 
most embarrasslng conflicts of jurisdiction, and subject creditors of do- 
mestic corporations to great préjudice. We think the rule is that a domestic 
corporation at ail tlmes has its exclusive résidence and domicile in the juris- 
diction of origin, and that it cannot be garnished in another jurisdiction 
for debts owing by it to home creclitors, so as to make the attachment ef- 
fectuai against its creditor in the absence of jurisdiction acquired over 
the person of sueh creditor." 

The same principle is laid down in Railroad Co. v. Dooley, 78 Ala. 
524; Railroad Co. v. Maltby, 84 Kan. 125, 8 Pac. 235; Wright v. 
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Bailroad Co., 19 Neb, 175, 27 N. W. 90; Eailway Oo. v. Sharitt, 43 
Kan. 375, 23 Pac. 430; Eeating v. Befrigerator Co., 32 Mo. App. 293; 
Pielder v. Jessup, 24 Mo. App. 91; Green v. Bank, 25 Conn, 452; 
Lawrence v. Smith, 45 N. H. 533; Nye v. Liscombe, 21 Pick, 263; 
Pierce v. Baiiway Co., 36 Wis. 283; Benier v. Hnrlbut, 81 Wis. 24, 
50 N. W. 783; Everett v. Walker (Colo. App.) 36 Pac. 617; Baylies 
V. Houghton, 15 Vt. 626; Tingley v. Bateman, 10 Mass. 343; Sawyer 
V. Thompson, 4 Fost (N. H.) 510; Lovejoy v. Albee, 33 Me. 414. 

It is abundantly established by the décisions of the suprême 
court of the United States that, no matter what business a corpora- 
tion does in another state, its résidence is exclusively in the state 
of its création. Shaw v. Mining Co., 145 U. S. 444, 12 Sup. Ct. 935; 
Bank v. Earle, 13 Pet. 519; Insurance Co. v. French, 18 How. 404; 
and a number of other cases holding the same principle, cited in the 
learned opinion of Mr. Justice Gray first above named. 

Nor are the cases in Michigan opposed to the view we hâve taken. 
The case most relied upon is that of Newland v. Beilly, 85 Mich. 
151, 48 N. W. 544. In that case résidents of Boston brought an ac- 
tion in assumpsit in a state court of Michigan against résidents of 
New York as principal défendants, and served a writ of garnish- 
ment upon résidents of Détroit within that state. Though the 
contract of indebtedness was not to be performed within the state 
of Michigan, the court held that, as the debt was owing by the rési- 
dents of Michigan, the res was within the jurisdiction of the courts 
of that state. Certainly there is nothing hère to conflict with our 
holding that, where neither the plaintifl nor the défendant nor the 
garnishee are résidents of the state of Michigan, and the debt is not 
to be paid within the state of Michigan, the debt sought to be gar- 
nished has no situs in that state. In Cofrode v. Gartner, 79 Mich. 
332, 44 N. W. 623, the suprême court held that the plaintiffs, who 
were nonresidents of the state, might bring their action against a 
nonresident, and proceed to judgment in the courts of the state for 
the purpose of subjecting crédits in the hands of three persons, 
résidents of the state, to the payment of such debt, although no Per- 
sonal service could be made upon the principal défendant within the 
state. In this case the debtor owing the debt was a résident of 
Michigan, and the control of its payment would, therefore, seem to 
hâve been within Michigan's sovereign power. In Drake v. Eail- 
way Co., 69 Mich. 168, 37 N. W. 70, plaintifE was a résident of Mich- 
igan, who had acquired the claim by assignment from a résident of 
Indiana, the défendant was a citizen of Indiana and the garnishee 
défendant was a corporation organized under the laws of Indiana 
and Michigan, and doing business in each state. The contract was 
made between the défendant and the garnishee in Indiana, and pay- 
ment was to be there made. No service was made upon the de- 
fendant. It appeared that the debt in Indiana was exempted from 
attachment, and some of the reasoning of the court proceeds on this 
as a premise; but the whole ténor of the opinion is to the efifect that 
the facts that the original creditor and the original debtor were rési- 
dents of Indiana, and that the debt was contracted in Indiana, and was 
v.70F.no.6— 37 
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made payable in that Btate, prevented the exercise :of jarisdiction 
orer the debtin Michigan without pereonai service upon the prin- 
cipal défendant. Wé do not flnd anything in any of the other cases 
cited f rom the Michigan courts holding a différent conclusion. 
The judgment of the circuit court is afiQrmed. 



UNITED STATES v. FITCH. 

(Circuit Court of Appeals, Slxth Circuit. June 4, 1805.) 

No. 254. 

1. OliBRKS OF COUKT — SUITS FOR FeBB— AtTDITIKG ClAIMS. 

It Is not a défense to an action by the clerk of a fédéral court agalnst 
the government, to recover his fées, that his clalm has not been audlted 
by the ofllcials of the executive department. nor that It has been disal- 
lowed by such officiais. 

2. Same— Peks — IsBuiNG Commissions. 

The clerk of the circuit court Is entltled to a f ee of one dollar for Issulng 
each commission to a superviser of élection, appointed pursuant to Kev. 
St §§ 2011, 2012. 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Michigan. 

This was an action by Charles L. Fitch, clerk of the United States 
circuit court, against the United States, to recover fées. PlaintifE re- 
covered judgment in the district court. Défendant appeals. Af- 
flrmed. 

There was a flnding of f acts In the court below, upon the case as made 
there, whlch it is unnecessary to restate in fuU, because the assignment of 
errors is conflned to three Items of the clerk's aceount involved in the contro- 
versy; and as to one of thèse the error is confessed on the authority of the 
subséquent case of U. S. v. King, 147 U. S. 677, 13 Sup. Ot. 439. The first re- 
lates to the amount elaimed to be due to the appellee, as clerk of the court, 
for entering orders openlng and adjourning court durlng the period betweeu 
the Ist day of February, 1887, when he entered upon the duties of that office, 
and the 31st day of December, 1889, Inclusive. During that period, as matter 
of fact, the clerk entered 378 orders openlng court, and 378 orders adjourning 
court, each ordér conslsting of one "folio," under the définition thereof glven 
in the Revlsed Statutes; but, having omitted by Inadvertence to make any 
charge therefor in preparing his semlannual aceounts ûurtag that time, the 
auditing offlcers of the treasury department did not pass upon thèse items 
In settling the aceounts, nor had he at any tlme received compensation in 
whole or in part therefor. The whole amount elaimed for the entry of such 
orders during the period above stated is $113.40. When this matter was first 
laid before the court below, no statement of aceount covering thèse charges 
having been presented in any form to the proper auditing offlcers for their 
action thereon, the court, for that reason, decllned to pass upon the question 
until there had been some action by the treasury department. Acting upon 
this suggestion, the clerk made up a spécial statement of aceount covering 
thèse charges, and no other, and transmitted it to the first auditor of the 
treasury, with his regular aceount for the half year ending December 31, 
1890. The whole of the spécial aceount was disallowed solely upon the 
ground that the charges therein contained had not been Included In the regu- 
lar semlannual aceounts of the clerk. The second of the disallowed charges 
relates to the clalm of the clerk for fées for issulng commissions to super- 
visors of élection, charged at the rate of one dollar for each commission. In 
the month of October, 1888, the circuit court for the district was regularly 
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opened, under the provision ôf title 26 of the Revlsed Statutes, and sueli pro- 
ceedings were thereupon and thereafter had theréin that, before the gênerai 
élection held in that year, the court duly appointed and commissioned 120 su- 
pervisors of élections for varions voting preclncts, wards, and townships in 
the two divisions of said judicial districts. Thèse appointments were made 
f rom time to time, and the petitioner, as clerk of the circuit court, acting un- 
der the directions of thç district Judge, who had been suffieiejitly authorized 
to act in the premises by the circuit judge, filled ont with hls own hand a com- 
mission for each of the said supervisors of élection, and placed the same be- 
fore the district judge, who authenticated them by his officiai signature. 
Thereafter the clerk affixed to each commission the seal of circuit court, and 
thereupon dellvered them to the person whose appolntment was thereby at- 
tested, such delivery being made either personally or by mail. In maklng up 
his regular semiannual account for the half year ending December 31, 1888, 
the clerk charged the sum of $1 for Issulng and affixlng the court seal to each 
of said commissions, the whole charge therefor amounting to the sum of 
$120. He was In due course allowed and paid the sum of 20 cents for aflixing 
the seal to each of the commissions, amounting In the aggregate to ?24; but 
the remainlng $96 of the sum so charged therefor was dlsallowed, and has 
never been paid. 

John Power, U. S. Atty., and B. L. Newnham, Asst. U. S. Atty. 
Charles L. Fitch, in pro. per. 

Before TAFT and LURTON, arcuit Judges, and HAMMOND, Dis- 
trict Judge. 

HAMMOND, J. (after stating the facts). The judgment of the 
court below in favor of the clerk for $ll.'î.40, referred to in the flrst 
of thèse items, inust be affirmed. A clerk is entitled, under the 
statute, to a fee "for ent'iring any return, rule, order, continuance, 
judgment, decree or recognizance, or drawing any bond, or making 
any record, certificate, retura or report, for each folio, flfteen cents." 
Rev. St. § 828. And it is further provided that "the term 'folio' in 
this chapter shall mean one hundred words, counting each figure as 
a Word. When there are over flfty and under one hundred words 
they shall be counted as one folio; but a less number than flfty 
words shall not be counted, except when the whole statute, notice or 
order contains less than flfty words." Rev. St. § 854. 

No question is made by the appellant as to the rendition of the 
services, nor as to the legality of the charges in the account, except 
that the liability of the government to pay the amount due the clerk 
is denied, because thèse items hâve never been audited by the proper 
oflScials in the executive department at Washington. This suit was 
instituted under the act of congress of March 3, 1887 (24 Stat. 505, c. 
359), providing for the bringing of suits against the United States 
in the circuit and district courts, as well as in the court of claims. 
There is nothing in the act which requires that a claim shall be 
audited at the treasury department or anywhere before the suit is 
brought 

In Clyde v. TJ. S., 13 Wall. 38, which was a suit begun in the court 
of claims, the action was dismissed because, under a rule of that 
court, the claimant had not applied to the prOper executive depart- 
ment for an auditing and allowance of his claim before bringing suit. 
In reversing this action of the court of claims, Mr. Justice Bradley 
eays: 
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"Instead of belng a ruie of practlçe, It was really an additional restriction 
of -tbe exercise of jurisdictlon by that court. It required the elaimant to do 
wtiat the açt giying the courts jurisdictlon did not require him to do, be- 
fore it would assume jiirisdiction of his case." 

In U. S. V. Knox, 128 U. S, 230, 9 Sup. Gt 63, the elaimant pre- 
sented his account to the court, as required by the act of February 
22, 1875 (18 Stat. 333); and the court refused to act upon the claim 
because it had not been presented to the treasury department to be 
audited. In answer to this objection by the government, the su- 
prême court, citing Olyde v. U. S., supra, approved it, and declared 
that: 

"Tlie présentation, therefore, of the présent case to the olficers of the gov- 
ernment chargea with the auditing of such accounts in the treasury depart- 
ment, was not necessary to give the court of elaims jurisdiction." 

And thèse cases hâve been subsequently approved by the suprême 
court in U. S. T. Ewing, 140 U. S. 142-144, 11 Sup. Ot 743, and U. S. 
V. Fletcher, 147 U. S. 664r-668, 13 Sup. Ct. 434. In the last case, 
howeyer, it was held that: 

"So long as the claim is pending and awaiting final détermination in the de- 
partment, the court should not be ealled upon to interfère, at least not until 
it ignores such claim or fails to pass upon it within a reasonable time." 

In this case the court below did not interfère until the appellee's 
claim was disallowed at the treasury department. Indeed, action 
was suspended pending the détermination of the department, which 
shows that due regard was paid to this suggestion of the proper 
judicial action under such circumstances. Whatever may be 
thought of the propriety of the action of the auditing officers in dis- 
allowing this just claim of the clerk, because he had not proffered 
it for action in the auditing offlce at the proper time, according to 
their mies of procédure, it cannot be claimed that this disallowance 
is conclusive of the clerk's right to the money. Excluded, as he 
may be, through this disciplinary process, he clearly has the right 
to resort to the courts for a recovery of the sum due him, inasmuch 
as this auditing process is not a prerequisite to his right to the money 
nor a prerequisite to the jurisdiction, and therefore the disallowance 
can in no sensé be said to be a défense to his action against the gov- 
ernment. 

Next, as to the amount claimed by the clerk for issuing the com- 
missions to the supervisors of élection : This amount was also prop- 
er ly allowed in the judgment of the court below. By section 828 
of the Revised Statutes it is enacted that a clerk may receive "for 
issuing and entering every process, commission, summons, capias, 
exécution, warrant, attachment or other writ except a writ of venire 
or a summons or subpœna for a witness, one dollar." It is required 
by the statute requiring the appointment of élection supervisors 
that "the judge * * * shall open the circuit court at the most 
convenient place in the circuit." Eev. St. § 2011. And "the court 
when so opened by the judge shall proceed to appoint and commission 
from day to day and from time to time and under the hand of the 
judge and under the seal of the court, ♦ • • and renew such 
appointment from time to time, to citizens, • ♦ • who shall be 
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known and desîgnated as supervisors of élection." Id. § 2012. And, 
further, "the circuit court when opened by the judge as required in 
the two preceding sections, shall therefrom and thereafter and up 
to and including the day following the day of élection, be always 
open for the transaction of business under this title." Id. § 2013. 
Hère thèse provisions of the statute were strictly followed, the 
superrisors being appointed by the judge who signed the commissions 
which had been prepared for his signature by the clerk, and were 
sealed by him, and properly issued and delirered to the supervisors. 
If any service performed by the clerk of a court in a matter within 
its jurisdiction was necessary and proper to be done by him, that 
which he did in this matter of the supervisera' commissions was cer- 
tainly entirely within the scope of his duties; and there is and can be 
no reason whatever, except a spécial prohibition in the statute to the 
contrary, -which should preclude his right to the fées allowed under 
the statute we hâve quoted. Olough v. U. S., 55 Fed. 921. 

The judgment of the court beîow is afQrmed, except as to the item 
relating to the clerk's charge for his service as jury commissioner, 
as to which error is confessed by the appellee. 



UNITED STATES v. HONSMAN et al. 

(Circuit Court of Appeals, Ninth Circuit. October 31, 1895.) 

No. 219. 

Ofpicial Bonds — Rbnbwal— Prbsumption as to Accouktino. 

One H. was appointed postmaster at M., in January, 1890, and gave 
bond. In August, 1890, the post-offlce department required him to give 
a new bond, wliicli he did; the new bond to take effect October Ist. 
On the settlement of H. 's aceount, before that date, there was found 
to be due from him to the government $1,689. On October llth, H. rc- 
mitted to the government $2,442, of which $1,689 was applied by tho 
accounting officers upon the balance due October Ist. H. was after- 
wards removed from office, and an action brought againsi the bondsmen 
on his second bond for a balance of $2,235. Eeld that, in the absence of 
évidence that, at the time his accounts were settled before his new bond 
tools efCect, H. did not hâve in hand the amount of the balance shown 
by such accounts, It would be presumed that he did hâve it, that $1,689 of 
the remittance of October llth was properly applied to the payment 
of such balance, and that the sureties on the second bond were not en- 
titled to hâve this sum credited to them, upon the balance due from H. 
at the tlme of his removal. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Preston H. Leslie, U. S. Atty., for the United States. 
Robert B. Smith and E. L. Wood, for défendants in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge. This is an action brought by the 
United Stafes, plaintifE in error, against H. E. Honsman, and the 
sureties upon his officiai bond, as postmaster, défendants in error, 
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to recover the sum of |2,235.63. The record sbows that Honsman 
was postmaster at Missoula, Mont., f rOm January 21, 1890, until 
February 13, 1891, when he was removed from office; that, when hé 
enter ed upon the discharge of his officiai duties, he executed a 
bond, with surettes, as required by law ; that prior to August 8, 1890, 
the post-office départaient required him to exécute a new bond, and 
on the 8th day of August, 1890, he executed a new bond, with 
sureties, which is the bond sued on in this action ; that the new bond 
was accepted on the 20th day of August, 1890, by the postmaster 
gênerai, to take effect October 1, 1890. 

The cause was tried before the judge without a jury. At the trial 
the United States introduced in évidence: 

"A certifled copy of the account o( said Honsman with référence to the 
money-order business of said ofBce; that it appeared from said account that, 
at the time the new bond above set eut took effect, there was due from the 
said Honsman, as postmaster at Missoula, Mont, the sum of $1,689.85, which 
said amount was eharged against the said Honsman under the bond orig- 
inally executed by him at the tlme he entered upon the discharge of his du- 
ties as said postmaster; that on the llth day of October, 1890, said Hons- 
man had paid to the government of the United States the sum of $2,442, of 
which the sum of $1,089.85 was applied by the postmaster gênerai, or the 
sixth auditor, to discharge the balance due from said Honsman, as such 
postmaster, under his old bond. In accordance with the provisions of section 
3835, Kevised Statutes of the United States; that thereupon said défendants, 
by their counsel, objected to their being held liable for any balance due from 
eaid postmaster under his said old bond, and prior to the exécution and tak- 
ing effect of thé said new bond, and also, so far as the sureties on the new 
bond were concerned, they were liable only for the balance due from said 
postmaster from the date when the said new bond took' effect, and that, so 
far as the sureties on the new bond were concerned, neither the postmaster 
gênerai nor the sixth auditor had any authority, under said section of the 
statute, to apply said payment to discharge the said balance due from said 
postmaster under said old bond, and that, as to said amount, so applied, the 
said défendants were entitled to a crédit upon their said balance of the en- 
tire amount of $2,442, so paid by said Honsman, as postmaster, on the llth 
day of October, 1890,— which said objection of the said défendants was by 
the court sustalned, ând the court then and there held that the said obliga- 
tion of the said défendants, as sureties, was only for delinquencies and bal- 
ances accruing after the exécution- of the new bond, and after the date 
when the same was to take effect, to wlt, October 1, 1890, and that they were 
entitled to a crédit for the entire amount of $2,442, so paid, as af oresaid, by 
said postmaster, Honsman, on the llth day of October, 1890." 

Did the court err in so ruling? This is the only assignment of 
error presented by the record. 

Section 3835 of the Eevised Statutes of the United States reads as 
foUows: 

"Whenever any postmaster is required to exécute a new bond ail payments 
made by him after the exécution of such new bond may, if the postmaster' 
gênerai or the sixth auditor deem it just, be applied first to discharge any 
balance which may be due from such postmaster under his old bond." 

Section 3837 reads as follows: 

"Whenever any of the sureties of a postmaster notlfy the postmaster gên- 
erai of their désire to be released from their suretyship, or when the post- 
master gênerai deems a new bond necessary, he shall require the postmaster 
to exécute such new bond, with security. ' When accepted by the postmaster 
gênerai, the new bond shall be as valid as the bond glven upon the original 
appointment of such postmaster, and the sureties in the prior bond shall 
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be released from responsibillty for ail acts or defaults of the postinaster 
which may be done or committed subséquent to the last day of the quarter 
in whIch such new bond shall be executed and accepted." 

It is conceded by counsel for the plaintiff in error that the sureties 
upon the second bond cannot be held liable for any défalcation of the 
postmaster whiçh occurred prior to the time the second bond took 
effect, to wit, prior to October 1, 1890. The suprême court of the 
United States has repeatedly held that by no act of the oiïicer or of 
the treasury department, or of both combined, can officiai moneys, 
collected by the ofBcer and paid into the treasury department during 
one term of office, be appropriated to the accounts of the other term, 
to the préjudice of the sureties for the respective terms. U. S. t. 
January, 7 Cranch, 572, 575; U. S. v. Eckford's Ex'rs, 1 How. 250, 262; 
Jones V. U. S., 7 How. 681, 688; U. S. t. Stone, 106 U. S. 525, 529, 1 
Sup. et. 287. But in the présent case there is no attempt upon the 
part of the government to make the new bond rétroactive, or to 
make the sureties thereon liable for any défalcation of the postmaster 
prior to the time the new bond took efEect. Its contention is that 
the presumption necessarily arises from the évidence that the sum of 
$1,689.85, which was the balance due on account of the money-ordei- 
business, on the settlement of the postmaster's quarterly account 
for the quarter ending September 30, 1890, remained in his hands on 
the Ist day of October, 1890, when the new bond took effect. If that 
■ money was in his hands on the Ist day of October, 1890, it is made 
certain and cleâr, by the provisions of section 3837, that the sureties 
upon the old bond were then released of ail liability on account 
thereof, and the sureties upon the new bond would be liable therefor. 
Upon such a state of facts, there can be no question as to the right 
of the proper authorities, under the provisions of section 3835, to 
apply the sum of $1,689.85 out of the amount of |2,442, paid by th<; 
postmaster to the department on the llth day of October, 1890, to 
the discharge of the balance due the government at the close of the 
quarter ending September 30, 1890. 

Section 3846 of the Revised Statutes provides that : 

"Postmasters shall keep safely, without loanlng, using, depositing in an 
unauthorlzed bank, or exchanglng for other funds, ail the public money col- 
lected by them, or which may come into their possession, uctll it Is ordered 
by the postmaster gênerai to be transferred or paid out." 

The treasury transcript, introduced by the government, was prima 
facie évidence that the money due from the postmaster at the close of 
the quarter ending September 30th remained and was in his hands 
on the Ist day of October, 1890. It was the money of the govern- 
ment. There is no presumption that the postmaster was at the clore 
of the last quarter a defaulter, and, without any proof to the cou- 
trary, the presumption is that the postmaster held the money in his 
hands until October 11, 1890, and then forwarded the same, with 
other money due the government, to the post-office department. 

Upon thèse presumptions, which are well established by the de- 
cided cases, it necessarily follows that the sureties upon the second 
bond were not entitled to hâve the sum of |1,689.85 allowed as a 
crédit on their behalf, and that the court erred in so ruling. 
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In Alvord t. U. S., 18 Blatchf. 279, Fed. Cas. No. 269, the facts 
were that Alvord was surety upon the officiai bond of postmaster 
Sedgwick; that on the 14th of September, 1^61, a new bond, witli 
other sureties, was accepted ; that afterwards Sedgwick was removed 
from office, ajad at the time of removal was indebted to the govern- 
ment; that it was not shown that Sedgwick did not hâve in his 
hands on the 14th of September, 1861, when the new bond tooÈ 
eiïect, ail moneys of the United States with which he was then 
chargeable. The court held that it must be presumed that he had 
such money in his hands when the new bond was given, and that 
the sureties upon the old bond could not be held liable. In de- 
livering the opinion, the court said: 

"In the absence of évidence from which an înference can be directly 
drawn, the presumptlon of fact which the law raises must control. That 
presumptlon is that an offlcer has done his duty, until the contrary appears. 
It was Sedgwiek's duty, under the law and the bond, to keep the money 
which should corne to his hands safely, wlthout loaning, using, depositing in 
the banks, or exchanging for other funds than as allowed by law, till it 
should be ordered by the postmaster gênerai to be transferred or paid out. 
This duty he ts presumed to hâve performed, until proof is made to the con- 
trary. If the présent action had been against the sureties on the bond ac- 
cepted September 14, 1861, on the same proof, they would hâve been held lia- 
ble, by reason of the same presumptlon." 

In Bruce v. U. S., 17 How. 437, 443, which was a case of a new 
commission and a new bond of an Indian agent, it was held that, if 
a balance was due from the offlcer when reappointed, the presump- 
tlon was that it was then in his hands; and, if so, the sureties under 
his reappointment would be responsible for its due application. Chief 
Justice Taney, in delivering the opinion of the court, said: 

"When Bruce received his second commission, if any money or property 
which he received in his former term of office still remained in his hands, 
he was bound to apply and account for it, under the appointment he then 
received. The terms of the bond clearly require it, and his sureties are 
bound for it. It was so much money in his hands, to be disbursed and ap- 
plied under his second appointment. Indeed, if it were otherwise, the gov- 
ernment would hâve no security for it; for, if it was not wasted or misap- 
plied during his first officiai term, but still remained in his hands, to be ap- 
plied according to his officiai duty, the sureties in his first bond would not 
be liable, for there would in that case be no def ault or breach of duty in that 
term of office, and, If afterwards wasted or misapplied, it would be a breach 
of duty in that officiai term for which Steele was one of his sureties. Un- 
doubtedly, the sureties in the second term of office are not responsible for 
a def ault committéd in his flrst; but, if any part of the balance now claimed 
from him was misapplied during that perlod, it was incumbent on the plain- 
tiffs in error to prove it No offlcer, without proof, will be presumed to hâve 
violated his duty, and, If Bruce had done so, Steele had a right, under the 
opinion of the circuit court, to show it, and exonerate himself to that amount; 
but it could not be presumed merely because there appears by the accounts 
to hâve been a balance in his hands at the expiration of his flrst term." 

In U. S. V. Stone, 106 U. 8. 525, 529, 1 Sup. Ot. 287, which was an 
action upon the officiai bond of a collector of internai revenue, the 
court said: 

"It is true that the sureties are liable only for money received during the 
term for which the collector was appointed, covered by the bond to which 
they are parties, and not for the misapplication of money received and mis- 
applied before or after that term. U. S. v. Eckford's Bx'rs, 1 How. 250. 
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It Is nevertheless equally true that they are liable for taxes which he col- 
lected during that term, upon assessment roUs reeelved during a prior term, 
or for moneys or stamps on hand at the expiration of a former term, and 
remaining in bis possession at the beginning of a new one; for the coUector 
is responsible, as well for moneys and stamps retained by him as his own 
successor, as for those received by him from any other predecessor, and the 
separate adjustment of his aecounts for both periods, made at the treasury 
department upon its books, is prima facie évidence, not only of the fact and 
of the amount of the indebtedness, but also of the time when, and the man- 
ner in which, it arose. It is, of course, always open to the détendants sought 
to be charged to show by opposing proof that the default charged occurred 
before the commencement of thelr liability." 

In the présent case the sureties did not offer any proof tending to 
slhow that the postmaster did not hâve in his hands the sum of 
fl,689.85, belonging to the government, at the time the new bond 
took eflfect. The case rested solely upon the prima facie évidence 
introduced by the government. In order to relieve themselves from 
responsibility, it was essential for the sureties to prove, by circum- 
stances or otherwise, "that the default charged occurred before the 
commencement of their liability." 

The judgment of the circuit court is reversed, and cause remanded 
for a new trial, in accordance with the views expressed in this opin- 
ion. 



NORTHERN PAO. R. 00. v. PAUSON. 

(Circuit Court of Appeals, Ninth Circuit. October 31, 1895.) 

No. 224. 

CAKKIERS—ExPULSIOir OF PaSSENOEK— OMISSION OF Agbnt TO Stamp Ticket. 
Plaintiff purchased from the défendant railway company a round-trlp 
ticket from P. to S. and return, one of the conditions of which, pruited on 
its face, was that the return coupon would not be honored for passage un- 
less the passenger was identifled by the agent at S., before returning, and 
the coupon slgned by him, and witnessed and stamped by such agent 
Plaintiff, when about to return from S., presented his ticket to the agent 
there, signed it for the purpose of Identification, and handed it to the 
agent, at the same time asking for a sleeplng-car ticket. The agent took 
the ticket to the rear of his office, and, returning with it, handed it to 
plaintiff, folded up with the sleeping-ear ticket. Plaintiff put the ticket, 
so folded, in his pocket, and did not discover, untll he was on the train on 
the way to P., that the agent had omitted to stamp the ticket, for which 
cause plaintiff was ejected from the train by the conductor upon his re- 
fusai to pay fare. Eeld, that the plaintifC, having done ail that he was re- 
quired to do, and being justified by the circumstances in believing that 
the agent had duly stamped the ticket, was a légal passenger upon the 
train, and the railway company was liable in damages for his expulsion. 

In Error to the Circuit Court of the United States for the North- 
ern District of Calif ornia. 

This Is an action to recover damages for the allégea wrongful expulsion of 
the défendant in error from a passenger car of the plaintiff in error. It was 
commenced In the superior court of the city and county of San Francisco, 
and, upon motion of the plaintiff in error, was removed to the United States 
circuit court. The eomplalnt allèges that on the 6th day of September, 1892, 
the plaintiff (défendant In error) became and was a passenger upon a train 
of cars operated upon the rallroad of défendant (plaintiff In error), running 
from Seattle, Wash., to Portland, Or., for the purpose of being transported 
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from Seattle to Portland, and had pald to the défendant the fare for sneb 
transportatlon; that while he was a passenger upon sald train the défendant 
wrongfnlly, mallciously, wantonly, and wlllfully assaulted, insulted, and mal- 
treated the plaintlfC, and by force and arms ejected hlm fi-om the said train; 
that by reason of said acts the plalntiff sufCered both physical and mental In- 
juries,— and prayed for damages in the sum of $10,000. The answer dénies 
thèse allégations of the complaint The case was tried before a jury, and a 
verdict was rendered In favor of the plaintiff for the sum of $310. 

Upon the tri^l, the plaintiff, to sustain the issues upon his part, introduced 
évidence to the efCect that he was & merchant engaged in business at San 
Francisco, Cal., and at Seattle, Wash.; that he had purchased of the défend- 
ant a round- trip ticlset from Portland to Seattle and return, which, among 
other things, required that the holder must be identifled as the original pur- 
chaser of the ticlîet by writing his or her signature on the baek tliereof , or 
by other mèans, 1( necessary, in the présence of the ticket agent of the North- 
ern Pacific Railroad at Seattle, Wash., who will witness the same, otherwise 
It will not be honored for passage; that he had made the trip from Portland 
to Seattle on this ticlset; that on the 6th day of September he sent a messen- 
ger to the ticket office of défendant at Seattle to reserve a sleeper; that about 
10 o'clock on the evening of said day he went to the ticket oflice, and asked 
the agent If he had a sleeper; that the agent replied, "What is your namef ' 
and then asked hlm for his ticket; thathe handed over the ticket in question: 
that the agent took It, and laid it on the board, and gave hlm a pen, and said 
to him, "Please Sign that"; that he signed it, and handed it to the agent; 
tliat the agent took it to the rear end of the ticket oflice, and came baek with 
a ticket berth for the sleeper; that the agent folded both tickets together, 
and handed them over to the plaintiff, who thereupon paid to the agent tho 
sum of two dollars for the sleeper ticket; that plalntiff then put the folded 
tickets in his pocket, got on .the train, and, after getting a check for hia 
sleeper berth, went to bed. As to what occurred oh the train the plalntiff 
testlfled as fWlbws: "I was asleep when the conductor came around, and 
he asked for my ticket. I had put my ticket under a pillow, in order not to 
be annoyed, so I could get it when asleep, — under my pillow, in order to hâve 
it handy when the conductor comes. So I handed him the ticket, and he 
looked at it, and he told me that I çould not ride oh that ticket. I was sur- 
prised, and t&bujght may be I gave him the wrong ticket or something, and I 
asked hini what tlie trouble was with It, and he said, "That ticket won't go,' 
and I explaihed the màtter tp.him. I looked at the ticket,— examined the 
ticket,— and seen where there Nvas a place where it says, 'Station agent 
stamp hère,' ànd I seen there was no stamp on it. I explained the matter to 
him, and I says, 'I hâve done my part' 1 presented the ticket in the prés- 
ence of two of our men from the store, and I describéd to hlm what I had 
done in regard to It, and that the ticket was ail right'; that I got the ticket, 
and paid for it, and signed it in his présence,— ail that was required of me to 
do; and he says, 'That don't make ahy différence. I know my business, and 
the ticket aln't ixo gopd, and ybu canriot ride on it.' I told him I had posi- 
tively paid for tlie ticket, and it was my own untll I had used it up, and 'I am 
golng to ride: on It,' He says, 'You çannot; and I know my business; and 
you cannot ride on this ticket.' And we talked the matter over for some time, 
and I hated to get out of bed, and told him so. And he says: 'You hâve 
either got to pay your fare or get pff.' I told him: 'You mean, according to 
that, I hâve got to get out of bed and dress myself ?' He says, 'That is what 
you hâve got to dp.' and I got up and dressed myself, and before I got 
through dressing the train stopped, and the conductor came to me, and I was 
not quite done yet, and he waited until I got through, and he says, 'Now 
get ofl the train.' I told him: 'No, I would not. I wanted to ride on the train, 
and I had paidmy fare, and I dld not want to get ofiC.' He says, 'Ali right; I 
will put you off.' I says, 'AU right; you will haye to put me off. I won't 
go until I atnjput off.' He says, 'Hâve you any baggage,' and I says, 'Yes,' 
and I puUedasatchel from under the bed, and I am ;^<?t positive, but I think 
the porter toolsimy satchel, and he led me out of thcitrain onto the platform. 
When I was oni the platform, it looked really~I could not see any light— only 
a small station there, and asked him if he knew where I could lînd a hôtel 
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or place to stop ovçr night, and he says he don't know; he don't care a damn. 
I look'ed around thiere, and dld not Uke to lay out ail nlght, and did not see 
any place where I could go to. I told hlm, 'I think I had better pay my fare 
and go on,* and I went on the train, and paid my fare, and went on. * * * 
I was exclted, and felt bad on belng put off of the train. Never had any- 
thing of that klnd happen to me before, and I travel a great deal. I felt 
naturally insulted and tiegraded, and consider I was treated just like a tramp 
in being put ofC the train. I talked to the conductor in référence to the af- 
fair, and told him who I was, and told him I was certainly put off the train 
wrongfuUy; explained the matter to him; told him how the whole thing hap- 
pened; told him the same thing over again before he put me off; and the 
conductor told me he was satisfled in his mind that I was the right man, that 
it was my ticket, and that I was the right party; and I told him that I be- 
longed to the flrm in Seattle, and he told me that he had hls instructions, and 
he had tO do according to his instructions." There wasia conflict In the évi- 
dence as to what occurred at the ticket olfice between the agent and the plain- 
tiff. The défendant, at the close of the case, moved the court to instract the 
jury to flnd a verdict for défendant, which motion was denied. The court, 
after stating the conditions on the ticket, and the notice given to the passen- 
ger "that it will not be good unless so signed, witnessed, and stamped," and 
that this notice was substantlally a part of the terms of the ticket, charged 
the jury as follows: "Therefore it was the duty of the plaintiff to présent 
the ticket to an agent for signing and witnessing and stamping. When so 
presented and signed, it was the duty of the agent to witness iand stamp it 
There is a controversy between the plaintiff and défendant as to what was 
done, which you are to décide from the testimony; and if you flnd from the 
testimony and évidence that the plaintiff did présent himself to an agent, 
and sign the ticket in his (the agent's) présence, and the agent took the ticket, 
and retiirhed it in such a way and under such cirtumstances as to justify 
plaintiff in believing that he, the agent, had witnessed and stamped the 
ticket, and plaintiff, so .believing, entered the train, he was a légal passenger; 
and if you flnd from the évidence, further, that lie explained to the conductor 
the circumstances, he had a right to refuse to pay or deposit a fare wlth the 
conductor; and his removal from the train, if you flnd from the évidence he 
was removed, was unlâwful." 

Joseph D. Eedding, for plaintiff in error. 
Greorge Lezinsky, for défendant in error. 

Before GILBEET and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after stating the facts). The disposi- 
tion to be made of this case dépends upon the question whether 
the charge of the court to the jury states a correct légal principle 
applicable to the facts and circumstances of this case. The au- 
thorities bearing upon this question are by no means uniform, some 
of the courts holding that it is the duty of the passenger, before 
going upon the train, to examine his ticket, and to ascertain there- 
from whether or not any mistake has been made by the ticket agent; 
that the face of the ticket is conelusive évidence to the conductor 
of the train as to the contract between the passenger and the rail- 
road Company ; that the conductor can look only to the ticket, and 
has no right to be governed by any statement or explanation of 
the passenger; that if the ticket is not upon its face such a ticket 
as entitles the passenger to ride, the conductor has the right, and 
it is his duty, to eject him from the train; and that his only remedy 
for thé mistake, négligence, or carelessness of the ticket agent is 
bj an action for breàch of the cbntract to recover the extra amount 
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he WaJs compelled to pay for his fare, and he cannot recover for the 
tort of the conductor in expelling Mm, — others holding that the 
passenger has the right to rely upon the acts and statements of the 
ticket agents or conductors, aaid that, if expelled from the train 
when he has àcted in good faith and is without fault, the carrier 
would be liable in damages for such expulsion, whether the action 
is brought for a breach of the contract or solely for the tort of the 
conductor. With this conflict in the décisions, state and national, 
we must examine the reasons given by the courts for the adoption 
of the rule upon which their décisions are founded, and endeavor 
to ascertain the controlling principles of the law applicable to this 
case which are best established by the soundest reason and justice 
of the cases. In the view we take of the question of pleadings 
it is wholly immaterial whether the action is to be treated as found- 
ed upon a tort, pure and simple, as claimed by the plaintiff in error, 
or as an action upon a contract to recover damages resulting from 
a tortious breach of the contract. Under the System of practice 
prevailing in many of the states there ought not to be any spécial 
controversy as to the character of this action, as the formai distinc- 
tions which prevailed at common law are abolished. The action 
was instituted in California, and, being an action at law, is con- 
trolled by the provisions of the Code and décisions of the state 
court In Gorman v. Southern Pac. Co., 97 Cal. 6, 31 Pac. 1112, the 
court expressly held that, "when a passenger is wrongfully ex- 
pelled from a train, it is a breach of duty on the part of the carrier, 
and an action in tort will lie to recover damages." McGinnis v. 
Railway Co., 21 Mo. App, 407; Railroad Co. v. Roberts, 91 Ga. 513, 
519, 18 S. E. 315; Hall v. Railroad Co., 15 Fed. 59. In ail such 
actions the plaintiff is not to be conflned in his recovery to the price 
of his extra tickets or fare or mère loss of time, but the jury may 
award damages for the humiliation or injury received by his wrong- 
ful expulsion from the train. Zion v. Southern Pac. Co., 67 Fed. 
503, and authorities there cited. With référence to the principles 
enunciated in the charge of the court it is deemed proper to refer 
generally to many cases which discuss the relative rights and duties 
of a railroad company and of its passengers, It has been held that 
it is a reasonable régulation upon the part of the company to re- 
quire passengers getting upon its railroad train without a ticket to 
pay aï Jitional fare, but in this connection the courts déclare that 
a reasonable opportunity must be given to the passenger to enable 
him to purchase the ticket, and that, if the passenger fails to pur- 
chase a ticket solely on account of the prématuré closing of the 
ticket office, or of the failure of the railroad company to hâve an 
office for the sale of tickets, he cannot be required to pay additional 
fare, and, if expelled for the nonpayment of the additional fare, 
after paying or offering to pay the regular fare, he is entitled to 
recover damages for the expulsion. Poole v. Railroad Co., 16 Or. 
261, 19 Pac. 107; State v. Hungerford, 39 Minn. 7, 38 N. W. 628; 
Everett v. Railway Co., 69 lowa, 15, 28 N. W. 410. The reason 
given is that, to allow a railroad company to enforce its rule for 
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additional fare, under such circumstances, would be punishing the 
passenger for the railroad company's neglect of duty. Unless the 
railroad Company furnishes the necessary conveniences or facili- 
ties for procuring tickets, the passenger cannot be considered to 
be in any manner at fault. Ray, Neg. Imp. Dut 181-183, and au- 
thorities there cited. 

With référence to the right of a passenger to be carried on the 
wrong coupon, where the coupons are detached by the conductor on 
the going trip, and the returning coupon, instead of the going 
coupon, is retained by the conductor, and the going coupon, instead 
of the returning coupon, given to the passenger, which the passen- 
ger retains without discovering the mistake until he présents it to 
the conductor on the return trip, and then makes his explanation 
as to how the mistake occurred, the courts haye held that under 
such circumstances the passenger bas the lawful right to be carried 
on his return trip on presenting the going coupon, with the explana- 
tion; and, if expelled for not paying his fare, he is entitled to 
recover damages for the expulsion. Pennsylvania Co. v. Bray, 125 
Ind. 229, 25 N. E. 439; Railway Co. v. Fix, 88 Ind. 381; Railroad 
Co. V. Bambrey (Pa. Sup.) 16 Atl. 67; Wightman v. Railway Co. 
(Wis.) 40 N. W. 689; Railroad Co. v. Rice, 64 Md. 63, 21 Atl. 97; 
Rouser v, Railway Co., 97 Mich. 565, 56 N, W. 937. Thèse cases, 
as well as the others previously referred to, ail proceed upon 
the broad ground that the passenger was wholly without fault; 
that he had done ail that could reasonably be required of him to 
do; and that the railroad company, by the mistake, carelessness, 
or négligence of its agents or conductors, was itself at fault. 
This is the underlying principle of ail the well-considered cases 
upon this subject. This principle is fair to both parties. It is 
Sound, reasonable, and just. In further support of it we cite the 
foUowing additional authorities: Johnson v. Railway Co., 46 Fed. 
347; Zion v. Southern Pac. Co., 67 Fed. 506; Head v. Railway Co. 
(Ga.) 7 S. E. 217; Railroad Co. v. Dougherty, 86 Ga. 744, 12 S. E. 
747; Railroad Co. v. Roberts, 91 Ga. 514, 18 S. E. 315; Railway Co. 
V. Hennigh, 39 Ind. 509; Hufford v. Railroad Co., 64 Mich. 631, 31 
N. W. 544; Railway Co. v. Mackie (Tex. Sup.) 9 S. W. 451; Railroad 
Co. V. Conley (Ind. App.) 32 N. E. 96; Murdock v. Railroad Co., 137 
Mass. 293; Muckie v. Railway Co., 79 Hun, 38, 29 N. Y. Supp. 732; 
McGinnis v. Railway Co., 21 Mo. App. 399; Burnham v. Railwav 
Co., 63 Me. 298. 

In a majority of the cases cited by the plaintiff in error in support 
of its contention, it affirmatively appears that the passenger was 
himself at fault, and that the railroad company was free from any 
fault, négligence, carelessness, or mistake. Especially is this true 
in the following cases: Railway Co. v. Bennett, 1 C. G. A. 544, 50 
Fed. 496; Dietrich v, Railroad Co., 71 Pa. St. 433; Railway Co. v. 
Griffln, 68 111. 499; Pennington v. Railroad Co., 62 Md. 95; Johnson 
V. Railroad Co., 63 Md. 106; Pétrie v. Railroad Co., 42 N. J. Law, 
449. In Mosher v. Railroad Co., 127 U. S. 390, 8 Sup. Ct. 1324, upon 
which plaintiff in error principally relies, neither party seems to 
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haye been at fault. In that case tliere was a spécial contract in 
regard to a tourist's ticket sold by the ^t. Louis, Eailroad Com- 
pany to Mosher at St. Louis, Mo., "good for one ârst-class passage 
to Hot Springs, Ark., and return, when offlcially stamped on back 
liereof, and presented witb coupons attached." Tlie St. Louis Rail- 
road extended to Malvern, and a coupon on tlie ticket entitled Mosh- 
er to be carried f rom Malvern to Hot Springs, and back on the Hot 
Springs Eailroad. The régulations upon the ticket provided that 
it was not good for return passage "unless the holder identifies 
himself as the original purchaser to the satisfaction of the author- 
ized agent of the Hot Springs Eailroad at Hot Springs, Ark." 
When Mosher returned, he went to the ticket ofiflce of the Hot 
Springs Eailroad, at Hot Springs, for the purpose of having himself 
identifled in pursuance pf the terms of the ticket, but failed to 
obtain such identification on account of the failure of the Hot 
Springs Eailroad to hâve an agent at that place. He returned over 
the Hot Springs road to Malvern, and when he got upon the train 
of the gt Louis road the conductor called for his ticket, and re- 
fused to honor it, because its conditions had not been complied 
with. Another condition upon this ticket was "that in selling this 
ticket the St. Louis, Irpn Mountain and Southern Eailway Company 
acts only as agent, and is not responsible beyond its own Une." 
Upon thèse facts the court held that Mosher had no cause of action 
against the St. Louis Company for bis expulsion. In the course of 
the opinion the court said: 

"By the flrst condition of the contract contained in the plaintiffi's ticliet the 
défendant is not responsible beyond its own Une. Consequently, it was not 
responsible to the plalntlff for failing to hâve an agent at the further end of 
the Hot Springs Railroad. The agent who was to Identlfy the passenger and 
stanip his ticket there was the agent of the Hot Springs Railroad Company, 
and is so described in the ticliet, as well as in the pétition. I£ there was any 
duty to hâve an agent at Hot Springs, it was the duty of that çompany, and 
not of the défendant. * * * The omission to hâve an agent at Hot Springs 
not being a breach of contract or of duty on the part of this défendant, the 
case is relieved of ail difflculty." 

This was the reason, and the sole reason, given for the décision. 
It will therefore readily be seen that the décision in that case does 
not support the views contended for by the plaintiff in error. 

In Eailroad Co. v. Winter's Adm'r, 143 U. S. 60, 73, 12 Sup. Ct. 
356, there is a clear récognition of the fundamental principles which 
we hâve announced. The court, in the course of the opinion, said : 

"The reason of such rule is to be found in the principle that, where a party 
does ail that he is required to do under the terms of a contract into which he 
has entered, and iS Only preventêd f rom reaplng the beneflt of such contract 
by the fault or wrongful aet of the other party to it, the law glves him a rem- 
edy against the other party for such breach of contract." 

In the présent case Pauson introduced testimony tending to show, 
and from which the jury were authorizéd to infer, that he had fully 
coimpiièd with ail the conditions of the ticket upon his part; that 
he "did présent himself to an agent, and sign the ticket in his [the 
agent's] présence, and the agent took the ticket, and returned it in 
Buch a way and under such circumstances as to justify plaintiff in 
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believing that he, the agent, had witnessed and stamped the ticket, 
and plaintiff, so believing, entered tîie train." Tlie conrt did not 
err in instructing the jury that, if they believed such facts to be 
true, then the plaintiff was a légal passenger, and bis removal from 
the train was unlawful. The judgment of the circuit court is 
afiarmed. 



UNITED STATES v. BENSON. 

(Circuit Court of Appeals, Ninth Circuit. November 8, 1895.) 

No. 171. 

1. Cbiminal Pleadino— Conspiracy— Rev. St. § 5440. 

In an indictment under Rev. St. § 5440, for conspiring to defraud tlie 
United States, It is sufficient to charge an unlawful combinatlon and 
agreement as actually made, and in addition to describe any aet by one 
of the parties, as an aet relied on to show the agreement in opération, 
without showing how such aet would tend to effeet the object, or that the 
object was actually effected. 

2. Samb. 

An Indictment under Rev. St. § 5440, agalnst B. and R., for conspiracy 
to defraud the United States, charged that B. and R, on a certain day dld 
conspire together, etc., to defraud the United States of $2,500, in the mau- 
ner following: That they, knowing that a con tract had been made be- 
tween one F., a United States deputy surveyor, and the United States 
surveyor gênerai for Callfomla, for the survey of certain lands, to be made 
by F. personally, and the field notes thereof filed with the surveyor gên- 
erai, upon approval of which paymeiats were to be made (the cqntract 
being set out in détail), and in pursuauce of thé conspiracy B., with the 
intent to effeet the same, caused a fraudulent, flctitious, and pretended 
survey of the lands to be made, and fraudulent fleld notes to be made, 
whereby the surveyor gênerai was deceived into certifylng the amounts 
due to F. Beld, that the indictment was sufficient, though it f ailed to show 
how the acts charged would tend to effeet the fraudulent object, or that 
B. and R. had actually proflted by the conspiracy. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Calif ornia. 

This was a pétition by John A. Benson to be discharged on habeas 
corpus from the custody of the marshal for the district of Calif or- 
nia, by whom he was held to answer an indictment for conspiracy. 
The circuit court discharged the petitioner. 58 Fed. 962. The 
government appeals. Reversed. 

The indictment In this case is founded upon section 5440 of the Revised 
Statutes, as amended May 17, 1879 (21 Stat 4; 1 Supp. Rev. St. p. 264), which 
reads as follows: "If two or more persons conspire either to commit any of- 
fense against the United States, or to defraud the United States in any'man- 
ner or for any purpose, and one or more of such parties do any aet to efCect 
the object of the conspiracy ail the parties to such conspiracy shall be liable 
to a penalty of not more than ten thousand dollars, or to imprlsonment for 
not more than two years or to both fine and imprlsonment in the discrétion 
of the court." The Indictment contains three counts, each of which Is of 
great length. The flrst count, In appropriate language, charges that John A. 
Benson and M. F. Rellly on a certain day "did unlawfully, corruptly, and 
wickedly conspire, combine, and agrée together, and with divers other per- 
sons to the sald grand jurors unknown, to defraud the United States of a 
large sum of money, to wit, the sum of twenty-flve hundred [dollars], lalwful 
money of the United States, by the means and In the manner followlag: 



;5?2 FXOBItAL BSPOBTSB, Vol. 70. 

That Is to say, that they, ♦ • • well knowing that a certain contract had 
• ♦ • been procured, secured, and entered Into by and between John W. 
Fitzpatrlck, then and there being a United States deputy surveyor In and for 
•laie staté of Callfomla, on theone part, and W. H. Brown, then and there 
being the United States surveyor gênerai In and for the state of California, 
on the other part, whereby the said John W. Fitzpatrick, in bis capacity 
aforesaid, in substance and effect, undertook, agreed, and promised." Then 
follows a detailed statement of the terms and conditions of the contract to 
survey certain publie lands, which are specifically described, and avers that 
Benson and Reilly had full knovirledge thereof ; that Fitzpatrick agreed that 
in his oflacial capacity he •would faithfully survey said lands, and establish 
and mark ail the Unes and corners thereof, In strict conformity with the laws 
of the United States, and complète the same, and return true fleld notes 
thereof to the surveyor gênerai, on or before the 30th of June, 1885; that 
compensation was to be paid therefor at specified rates; that no accounts 
were to be paid therefor unless properly certified by the surveyor gênerai, nor 
until approved plats and certified transeripts of the field notes should be 
flled in the gênerai land office; that no payments were to be made for surveys 
not executed by said Fitzpatrick in his own proper person; that said contract 
was on December 17, 1884, approved by the commissioner of the gênerai land 
office; that Fitzpatrick was officially notifled thereof; that in pursuance of 
the aforesaid eonspiracy, combinatlon, confederacy, and agreement among 
them, and with full knowledge of ail the facts, the défendant Benson, for the 
purpose and with the intent to efCect the object of "the aforesaid eonspiracy, 
did cause and procure a.fraudulent, flctitlous, and pretended survey of the 
lands described in the aforesaid contract"; that défendant Benson, well 
knowing that said survey had not been made in strict conformity with the 
laws of the United States, or at ail, and that the survey made by him was 
fietitious and pretended, for the purpose "and with the Intent of imposing 
upon and deceiving" the surveyor gênerai, and for the further purpose of pro- 
curing the surveyor gênerai "to properly eertlfy to the accounts and amount 
aceruing to défendant under and by the terms of the aforesaid contract, and 
for the further purpose of securing approved plats and certified transeripts 
of the fleld notes of said pretended survey to be filed in the gênerai land of- 
fice, and with the intent and for the purpose of securing the payment f rom 
the United States of the contract price for said survey," and witi the intent 
to corruptly, wickedly, and unlawfuUy defraud the United States out of the 
sum of $2,500, the said Benson on May 6, 1885, did cause and procure false, 
fietitious, and fraudulent field notes of the aforesaid false, fietitious, and pre- 
tended survey to be made of the lands specifically described, the same being 
public lands of the United States. The second count is substantially the sarae 
as the first, except that in statlng the overt aets committed to effect the ob- 
ject of the eonspiracy It avers that Benson on May 6, 1885^ falsely pretending 
that the surveys had been properly made by Fitzpatrick according to the con- 
tract, with fuU knowledge to the contrary, and with the intent to Impose 
upon and decelve the surveyor gênerai, and for the purpose of fraudulently 
obtaining his officiai approval of said pretended survey, and procure the sur- 
veyor gênerai to certify the accounts for said survey and of the amount due 
to Fitzpatrick under the contract, and the approval of the plats and certified 
transeripts of the fleld notes to be filèd in the gênerai land office, and for 
the purpose of defrauding the United States by securing the payment to him 
f ronr the United States of the contract priée for said survey, did make and 
cause to be made false, fietitious, and fraudulent fleld notes, etc., and that the 
surveyor .gênerai was by the said unlawful eonspiracy of Benson and Keilly 
and the fr?iudulent acts of Benson "decelved Into approving the said pre- 
tended survey and the said fietitious and fraudulent field notes, and into 
statlng and certifying the amounts acerued to and eamed by the said John 
W. Fitzpatrick under and by the terms of the aforesaid contract." The third 
eount Is substantially the aame as the first The elrcuit court held this indict- 
ment to be whoJly insufficlént to charge Benson with any crime punishable 
by the laws of the United States, and discharged him upon habeas corpus. 
In re Benson, 58 Fed. 962. From this order the United States takes this ap- 
peal. 
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F. S. Stratton, Spécial Counsel, and Charles A. Garter, U. S. Atty., 
for the United States. 
Reddy, Campbell & Metson, for appellee. 

Before GILBEET, Circuit Judge, and HAWLEY, District Jndge. 

HAWLEY, District Judge (after stating the facts). Is the in- 
dictment in this case suflacient in law to constitute a crime punish- 
able by the laws of the United States? The'form of the indict- 
ment is certainly open to criticism. It is not as clear, concise, and 
direct in its averments as it might hâve been made. It is, as was 
said by the suprême court with référence to the form of an indict- 
ment in another of the Benson Cases, in U. S. v. Perrin, 131 U. S. 57, 
9 Sup. et. 681, "so diffuse and obscure, presenting in no point a dis- 
tinct issue of law on which the guilt of the défendants must rest, 
that it is impossible to décide any of the points without the most 
laborious wandering through the whole of the three counts of the 
indictment, and passing upon the whole question whether, under ail 
the circumstances set out, the parties are liable to the indictment" ; 
and for that reason the court declined to answer certain questions 
touching its sufiieiency. Notwithstanding the labor involved, it 
becomes our duty, as best we can, to wander through the whole 
indictment and solve the troublesome question. The case comes 
to this court with the knowledge that there bas been a wide di- 
Tergence of opinion among the nisi prius judges who hâve, in one 
form or another, been called upon to décide the identical question 
hère presented. A demurrer to the indictment was overruled by one 
without any opinion being flled, and his reasons therefor cannot be 
ascertalned. Appellee was subsequently discharged by another on 
the sole ground of the insufQciency of the indictment, in a forcible 
and strong opinion, wherein his views are clearly and ably stated. 
In re Benson, 58 Ped. 962. 

It is argued by appellee that the indictment is wholly insufficient in 
this, among other things: that it does not allège that the défendants 
named therein, or either of them, ever agreed to make any use of the 
contract entered into by Pitzpatiack, or of the accounts for the con- 
tract price of the survey, for the purpose of defrauding the United 
States; that neither Fitzpatrick nor the surveyor gênerai is in any 
manner connected with the conspiracy; that there was never any 
assignment of the contract to Benson; that Benson is not shown to 
hâve had any interest therein, or any such connection therewith as 
to enable him to commit any fraud against the government of the 
United States ; that no such fraud as is alleged could, by any of the 
acts of the conspirators, hâve been consummated either by the défend- 
ants, Fitzpatrick, or any other person or persons; that Benson could 
not hâve obtained any money on the vouchers given by the surveyor 
gênerai, because the same were not payable to him; that no money 
could be paid to Fitzpatrick upon the accounts without his being 
a party to the conspiracy, which is not alleged; that the facts 
alleged are not suflficient to advise Benson of what particular offense 
he is called upon to meet. Is it necessary to allège that the defend- 
v.70F.no.6— 38 
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ants nameâ'in thé indictment, or either of tliem, would profit by the 
conspiracy, or to state the means by which the conspiracy was to be 
successf ully carried out, or that any f raud was actually consummated, 
or that it should appear upon the face of the indictment in what par- 
ticular manner the acts alleged to hâve been performed in pursuance 
of the tinlawful agreement would tend to accomplish the object of 
the conspiracy? What facts are necessary to be alleged in the in- 
dictment in order to constitute an offense punishable under the pro- 
visions of section 5440? It will be observed by référence to the 
language of this section that it embraces two separate and distinct 
offenses, viz.: First, a conspiracy to commit an offense against the 
United States; second, a conspiracy to defraud the United States in 
any manner or for any purpose. It is made an essential élément of 
thèse offenses that one or more of the alleged conspirators must hâve 
done some act to effect the object of the conspiracy. The facts 
alleged in the indictment must be çonsidered with référence to the 
second offense above stated, to wit, a conspiracy to defraud the 
United States. It is important that thèse offenses should be kept 
separate, as to the requirements of an indictment under either. A 
référence to the authorities as to what is required under the flrst 
to show that an offense has been committed, or to indictment under 
other sections of thestatute, uniess there is a clear analogy between 
them ajud the essentials required under the second, would tend more 
to confuse than to enlighten the court as to the suffîciency of the. 
présent indictment. There are, pf course, certain gênerai rules, 
that are well settled, which apply to ail indictments, and to thèse 
rules it will be necessary to refer. 

At common law "copepiracy" is deâned to be the unlawful con- 
federacy ànd agreement of two or more persons to do an unlawful 
act, or a lawful act by unlawful means. The conspiracy constituted 
the offense, and it was frequently held that it was unnecessary to 
state the particular means by which the government or party was to 
be defrauded ; that the f elonîous intent being charged, the means to 
effect the fraud were matters of évidence for the considération of 
the jury; nor was it necessary to aver any overt act. The gist of 
the offense was the entering into the conspiracy. The bare combina- 
tion and agreement constituted the crime. 2 Bish. Cr. Proc. §§ 
207, 20g, 217; 2 Bish. Cr. I^w, §§ 171, 175, 191, 193, 198; 2 Russ. 
Crimes, 674 et seq. But the national courts cannot resort to the com- 
mon law as a source of criminal jurisdiction. Crimes and offenses 
cognizable under the authority of the United States can only be 
such as are expressly designated by, law. It devolves upon congress 
to defiûe w^iat are crimes, to flx their punishment, andto confer juris- 
diction fortheir trial. U. S. v. Walsh, 5 Dill. 60, Fed. Cas. No. 
16,636; U. S. V. Martin, 4 Cliff. 156, Fed. Cas. No. 15,728; In re 
Greene, 52 Fed. 104; Swift v. Railroad Co., 64 Fed. 59; U. S. v. Hud- 
son, 7 Oraflch, 32; U. S. v. Coolidge, 1 Wheat 415; U. S. v. Britton, 
108 U. S. 199, 206, 2 Sup. Ct. 531. We must therefore look else- 
where than to the comnjon law for the test to be applied which will 
détermine the validity of the indictment Where the offense ia 



UNITED STATES V. BEXSON. 595- 

purely statutory, having no relation to the common law, it is, as a 
gênerai rule, sufflcient to charge the défendant, in the indictment^ 
witli the acts comlng fully within the statutory description, in the 
substantial words of the statute, without any f urther élaboration. To 
this gênerai rule should be added the qualification that the descrip- 
tion of the offense in the indictment must be accompanied by a state- 
ment of ail the particulars essential to constitute the offense, and 
must be sufflcient to inform the accused as to what he must be ex- 
pected to meet at the trial. U. S. v. Simmonds, 96 U. S. 302; U. S. v. 
Oarll, 105 U. S. 612; U. S. v. Hess, 124 U. S. 483, 8 Sup. Ct. 571; Pot- 
ter V. U. S., 155 U. S. 438, 15 Sup. Ct. 144. 

Keeping in sight thèse gênerai principles, we now corne to the 
question as to what a conspiracy is, and what facts are necessary 
to constitute the offense under the particular provisions of section 
5440, upon which the présent indictment is based. A conspiracy is 
a combination of two or more persons by concerted action to accom- 
plish some criminal or unlawful purpose, or to accomplish a lawful 
purpose by criminal or unlawful means. In other words, it is a 
combination formed by two or more persons to eflfect an unlawful 
end, said persons acting under a common purpose to accomplish the 
end desired. U. S. v. Babcock, 3 Dill. 581, 586, Fed. Cas. No. 14,487; 
U. S. V. Nunnemacher, 7 Biss. 111, 120, Ped. Cas. No. 15,902; In re 
Wolf, 27 Fed. 607; U. S. t. Thompson, 29 Fed. 86; U. S. v. Wootten, 
Id. 702; U. S. v. Owen, 30 Fed. 534. The essential éléments of this 
offense, as applied to the charges in the indictment, are the alleged 
combination or conspiracy between the défendants to def raud the gov- 
ernment of the United States out of the sum of |2,500, and the overt 
act or acts by them, or either of them, performed to effect the object 
of the conspiracy. In U. S. v. Nunnemacher, there were four counts 
in the indictment. The first three were based on section 3290 of the 
Revised Statutes, providing certain penalties for the remoTal of any 
distilled spirits on which; the tax has not been paid. The fourth 
count was based upon section 5440. With référence to its suffl- 
ciency the court, in its charge to the jury, said: 

"A conspiracy is formed when two or more persons agrée together to ùo 
that wliieh is unlawful,— in other words, when they combine to accomplish 
by their united action a criminal or unlawful purpose; and the statutory of- 
fense is complète when such agreement is made or such combination is en- 
tered Into, and one or more of the parties does any act to effect the object of 
such conspiracy. To illustrate, if two or more persons agrée together that by 
fraudulent practices they will deprive or defraud the government of the tax 
required to be paid on distilled spirits, and one or more of thèse persons does 
any act to effect the object of such agreement, they are gullty of the offense 
of conspiracy. * * * If the conspiracy Is formed by ail or some of the par- 
ties charged, and the act to effect the object of the conspiracy is done by only 
one of the parties, this constitutes a complète offense as to both or ail of the 
members of the conspiracy, for In that case the act of one becomes the act of 
both or ail. » • * Such connection with or relation to a conspiracy as the 
law takes notice of and punishes Is not dépendent upon personal pecuniary 
Interest In the resuit of the unlawful adventure. Where there is an at- 
tempted attainment of an unlawful end by two or more persons, who are 
actuated by a common design of accomplishlng that end, and who in any 
way and from any motive work together In furtherance of the unlawful 
schéma, each one of the persons becomes a member of the conspiracy." 
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In XJ. s. V. Sacia, 2 Fèâ. 755, the court in cLarging the jury, after 
reading section 5440 of the Eevised Statutes, said: 

"The offense • • • consista In two or more persons conspiring to de- 
fraud the government In any manner whateTer, In a case where one or more 
parties to the consplracy shail do any act to effect the objeet; that Is, to 
effect the fraud. It need not be successful. It may fall short of the actual 
commission of the fraud. Merely agreeing or combinlng together to commit 
the fraud is suflacient to constitute the offense, without any loss to the gov- 
emment, If any one of the parties has taken a step towards its exécution. 
The section Is very sweeping in its terms, and was doubtiess intended to 
meet the party to the fraiJd agalnst the government on the very threshoid 
of the perpétration of his crime, and to renfler him llable to Its penalties be- 
fore the consummation of the fraud." 

See, also, U. S. v. Newton, 48 Ped. 218, 52 Ped. 275. 

In U. S. V. Donau, 11 Blatchf. 168, Fed. Cas. No. 14,983, where 
there was a motion to quash the indictment, founded upon section 
5440, the court said : 

If the "indictment correctly charges an unlawful combinatlon and agree- 
ment as actually made, and in addition describes any act by any one of the 
parties to the unlawful agreement, as an act intended to be relied. on to show 
the agreement In opération, It is sufllcient, although upon the face of the 
indictment It does not appear in what manner the act described would tend 
to effect the objeet of the consplracy. It Is sufllcient if the act be so described 
as to apprise the défendant what act Is intended to be glven In évidence as 
tendlng to show that the unlawful agreement was put In opération, without 
its belng made to appear to the court, upon the face of the indictment, that 
the act mentloned Is necessarlly calculated to effect the objeet of the unlaw- 
ful combinatlon charged. It is not the case of an attempt to commit crime. 
The crime Is committed when the combinatlon is made, and the act of one of 
the consplrators Is not requlred by the statute to show the intent. That Is In- 
ferred from the unlawful act of combinlng to defraud or to commit an of- 
fense, but the objeet of requlring proof of some act in furtherance of the un- 
lawful agreement is to show that the unlawful combinatlon became a livlng, 
active combinatlon." 

An indictment under section 5440, which avers the conspiracy 
and then sets ont the overt acts done to carry it- into effect, is sufll- 
cient, and it is not necessary to aver the means agreed on to effect 
the conspiracy. U. S. v. Dennee, 3 Woods, 50, Fed. Cas. No. 14,948; 
U. S. T. Goldman, 3 Woods, 192, Fed. Cas. No. 15,225; U. S. v. Dustin, 
2 Bond, 382, Fed. Cas. No. 15,011; U. S. v. Sanche, 7 Fed. 715; U. S. 
V. Gordon, 22 Fed. 250; U. S. v. Adler, 49 Fed. 736. See, as to 
other offenses, U. S. v. Ulrici, 3 Dill. 535, Fed. Cas. No. 16,594; U. 
S. V. Simmonds, 96 U. S. 360; U. S. v. Britton, 107 U. S. 655, 661, 2 
Sup. et 512. 

From the authorities we hâve cited and quoted from, it will be 
observed that the gist of the offense under the statute, as well as 
at common lavF, is the conspiracy. The cases quoted from and 
cited are principally décisions rendered in the respective circuits, 
and hâve no binding force upon this court, except such as may be 
found in the soundness of the reasons therein given. Our atten- 
tion, however, has not been called to any décision of the suprême 
court which takes issue with the circuit courts as to the require- 
ments of an indictment under the clause of section 5440 declaring 
it to be a conspiracy for two or more persons to conspire "to de- 
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fraud the United States in any manner or for any purpose." On 
the other hand, there are décisions whicli substantîally affirm the 
doctrines announced in tlie circuit courts. Borne of them liave al- 
ready been cited in the course of this opinion. In Dealy v. U. S., 
152 TJ. S. 539, 14 Sup. Ct. 680, the question was as to the sufflciency 
of the indictment to sustain a conviction under section 5440 for a 
conspiracy to defraud the United States of the title and possession 
of large tracts of land of great value by means of false, feigned, 
illégal, and flctitious entries of said lands under the homestead 
laws of the United States; the said lands being public lands of the 
United States, open to entry, etc. It vs-as there, among other things, 
objected that the indictment did not allège any particular tract of 
land of which the défendants conspired to defraud the United 
States. Mr. Justice Brewer, in delivering the opinion of the court, 
said : 

"It is true, no tract Is named by number of section, township, and range, 
and the language is broad enough to include any or ail the public lands of 
the United States situate within that county and.subject to homestead entry 
at the land office. But manifestly the description in the indictment does not 
need to be any more definite and précise than the proof of the crime. In 
other words, if certain facts make out the crime, it Is sufflcient to charge 
those facts, and it Is obviously unneeessary to state that which is not essen- 
tial. Oan it be doubted that if thèse défendants entered into a conspiracy to 
defraud the United States of public lands, subject to homestead entry, at 
the given office in the named county, the crime of conspiracy was complète, 
even if no particular tract or tracts were selected by the consplrators? It is 
enough that their purpose and their conspiracy had in view the aequiring of 
Bome of those lands, and it is not essentlal to the crime that in the minds 
of the consplrators the précise lands had already been identified." 

The entire opinion is instructive upon many points. We pass to 
the last objection there urged, — that the overt acts are not charged 
to hâve been done within the limits of the United States. In re- 
plying to this the court said: 

"The solicltation was to do a wrongfui act within the state of North Da- 
kota. In re Palliser, 136 U. S. 257, 265, 10 Sup. Ot 1034. And that solicltation 
was not a part of the conspiracy, but subséquent to and in furtherance of it. 
The glst of the offense is the conspiracy. As said by Mr. Justice Woods, 
speaklng for this court, in U. S. v. Britton, 108 U. S. 199, 204, 2 Sup. Ct. 531: 
'This offense does not consist of both the conspiracy and the acts done to 
effect the object of the conspiracy, but of the conspiracy alone. The pro- 
vision of the statute that there must be an act done to efCect the object of 
the conspiracy merely afflords a locus pœnitentise, so that before the act done 
either one or ail of the parties may abandon their design, and thus avoid the 
penalty prescrlbed by the statute.' Hence, if the conspiracy was entered Into 
within the limits of the United States and the jurisdiction of the court, the 
crime was then complète, and the subséquent overt act in pursuance thereof 
may hâve been done elsewhere." 

Viewed from the standpoint of good pleading, the weakest point 
in the indictment is perhaps f ound in the descriptive words : "By 
the means and in the manner following: That is to say." But in 
answer to this, as well as to the further question whether it prop- 
erly informs défendant Benson as to what he is accused of, we con- 
tent ourselves by quoting thè language of the suprême court, in 
reply to like objections, in Botter v. U. S., 155 U. S. 438, 445, 15 
Sup. Ct. 144, as follows: 
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"It is generally true, as clairoed, that where an indietment iS unnecessarily 
descrlptii^e even the unnecessary description must be proved as laid; but 
thàt proposition does not seem ti be in point, for it Is not claimed ttiat tlie 
testlmony dld not show just such a wiitlng as is cliarged to hâve been made 
by the défendant, and surely It cannot be claimed that unneces«ary matter 
of description must be proved otherwise than as it is stated. Whlle there is 
plausibillty in the contention of counsel, yet we think it would be giving an 
unnecessary strictness to the language of the indietment to adjudge it in- 
sufflcient, or to hold that it f alled to inf orm the défendant exactly of what he 
was accused, or laeked that précision and certainty of description whlch 
would enable hlm to always use a judgment upon It as a bar to any other 
prosecution; and that, as we ail know, is the substantial purpose of a written 
charge." 

The judgment of the circuit court is reversed, and the cause re- 
manded for further .proceedings in accordance with the views ex- 
pressed in this opinion. 



In re RACE HORSE. 
(Circuit Court, D. Wyomlng.) 

Fbdbkal Courts— Jurisdiction — Haubab Corpus— Rev. St. § 753. 

The treaty between the United States and the Bannack Indians, made 
in 1868, provided (article 4). that the Indians should hâve the rlght to 
hunt on the unoccupied lands of the United States, so long as game should 
be found thereon, and so long as peace should subsist between the whites 
and Indians on the boi-ders of the hunting district. The state of Wyo- 
ming, after its admission to the Union, passed an act making it a misde- 
meanor to hunt or kill elk, and some other kinds of game, wlthin the state, 
at certain seasons. One R., a member of the Bannack tribe, in a time of 
peace between the fwhites and Indians, killed a numbér of elk during the 
prohibited season, upon a tract of country, about 30 by 36 miles in ex- 
tent, withln the boundarles of the state of Wyomlng, of whlch tract a 
small part had been surveyed by the United States, and opened to settle- 
ment, and the remainder was unsurveyed. A few settlers, not exceeding 
sevèn in humber, had establlshed ranches at points withln the tract, and 
cattle ranged in the valleys and àlong the streams, wild game being also 
abundant throughout the tract, and the country being generally mouutain- 
ous and wooded. The point at whlch the elk were killed was not withln 
the llmlts of any settlement. K. was arrested and prosecuted by the of- 
ficiais of the state of Wyomlng for violation of the statute. and applied 
to the United States circuit court for discharge upon habeas corpus. 
Hdd, that the fédéral court had jurisdlction, under Rev. St. § 753, to issue 
the wrlt, and to détermine whether or not R. was restrained of his liberty 
in violation of the treaty. 

Indian Trbaties— Huntikg Rights- Unoccupied Lattds. 

Héld, further, that the tract of country withln whlch the elk were killed 
constituted unoccupied lands of the United States, withln the meaning of 
the treaty with the Indians, notwithstanding the présence of a few set- 
tiers thereon, and the fact that It was withln the boundarles of the state 
of Wyomlng. 

Samb — Bfpbct OF Admission op Statb. 

Held, further, that the admission of Wyomlng as a state, upon an equal 
footing with the original states, as well in respect of the exercise of the 
police power as otherwise, dld not abrogate the provisions of the treaty 
In référence to the rlghts of the Indians in the lands within the state. 

Samb— Inconsistent Statb Laws— Wyoming Statute. : 

Hdd, further, that, as the provisions of the state statute were Incon- 
sistent with the treaty, and as the latter, under the constitution, was para- 
mount, the statute could not be enforced àgainst the Indians, and that R. 
should be discharged from custody. 
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Habeas Corpus. 

Gibson Clark, U. S. Atty., for petitioner. 

Benjamin F. Fowler, Atty. Gen., Willis Van Devanter, and John 
■C. Ham, for respondent. 

RINEE, District Judge. On the 7th day of October, 1895, tbe pe- 
titioner, Race Horse, flled in this court bis pétition and application 
for a writ of habeas corpus. He sets forth in his pétition that he 
18 a Bannack Indian, and a member of that certain tribe of Bannack 
Indians which entered into and concluded a treaty with the United 
States of America at Ft. Bridger, in the territory of Utah, on the 
3d day of July, A. D. 1868, and that he résides upon what is known 
as the "Fort Hall Indian Réservation," situate in the eastern part 
of the state of Idaho. He further represents in his pétition that 
he was born a member of said tribe of Indians, that he was a mem- 
ber thereof at the time of the making of said treaty, and bas at ail 
times and still does maintain tribal relations with said tribe of 
Bannack Indians. He further sets forth in his pétition that he is 
unjustly and uniawfully, and in violation of the constitution of 
the United States, and in violation of article 4 of the treaty entered 
into between the Bannack Indians and the United States, restrain- 
ed of his liberty and held in custody by one John H. Ward, the 
sheriff of Uinta county, in the state of Wyoming, at the town of 
Evanston, in said county, by virtue of a warrant of commitment 
issued out of and under the seal of the district court of the Third 
judicial district of the state of Wyoming, within and for the county 
of Uinta in said state. He further allèges and sets forth in his 
pétition that Mr. John C. Ham, county and prosecuting attorney of 
Uinta county, on the 3d day of October, 1895, filed in said court an 
information charging that the petitioner did, on the Ist day of July, 
1895, at the county of Uinta, in the state of Wyoming, seven elk, 
uniawfully, wantonly, and in excess of the number he could im- 
mediately use for food purposes, take, capture, destroy, and kill, 
contrary to the form of the statute of the state of Wyoming, and 
that thereafter a warrant was duly issued out of the clerk's office 
of the said district court, and under the seal thereof, for his arrest ; 
that he was thereupon arrested, and brought before the clerk of 
the district court, and was held to bail in the sum of |500, for his 
appearance before the said district court on the flrst day of the 
next term thereof; that he failed to give the bond required, and 
was, in default thereof, committed to the custody of the sheriff of 
Uinta county, to be by him safely kept, until discharged by due 
process of law. Copies of the information and warrant are at- 
tached to the pétition. The petitioner admits that he did pursue, 
hunt, and kill the seven elk mentioned in the information, and al- 
lèges that he killed the said seven elk at a point about 20 miles 
southeast of Mt. Hoback, in the county of Uinta and state of Wy- 
oming, on or about the Ist day of July, 1895. He then allèges that 
the place where he killed the elk was about 60 miles distant from 
any ranch or settlement of any kind whatever, and was upon un- 



600 FBDEBAL BEPOETEB, VOl. 70. 

occupied lands of the TJnited States; that tliere weré nor «ccupied 
or settled lands nearer than 60 miles to the point where said act of 
killing was done; that, at tlie time said elk were killed by him, 
tliere was wild game in abundance upon t^ie lands just mentioned, 
and in the immédiate vicinity of the point at which he killed the 
elk in question; that the lands over which he vas at that time 
hunting constituted and were lands which the said tribe of Indians 
had for a great many years last past been in the habit of hunting 
over and upon; that along and upon the borders of said hunting 
districts, and of said lands over which the said Indians had been 
in the habit of hunting, peace between the whites and Indians had 
for many year^ subsisted, and was subsisting, and did subsist at the 
time the petitioner was hunting thereon, and at the time he killed 
the seven elk mentioned in the information or complaint. He ad- 
mits that the seven elk were in excess of the number he could im- 
mediately use for food purposes, but he allèges that he killed thèse 
elk solely for the purpose of furnishing means of subsistence for 
himself and family, and for other members of the Bannack tribe 
of Indians, saving, curing, and preserving the méat of the animais 
so killed, so that it might be and constitute a food supply for the 
use of himself, his family, and others of said Bannack tribe of In- 
dians, during the following winter. He then sets out in his péti- 
tion article 4 of the treaty between the United States and the Ban- 
nack Indians, which is in the following words: 

"Art. 4. The Indians hereln named agrée, when the ageney house and 
other buildings shall be construeted on thelr réservations, named, they will 
make said réservations thelr permanent home, and they will make no perma- 
nent settlement elsewhere; but they shall hâve the right to hunt on the un- 
occupied lands of the United States so long as game may be found thereon, 
and so long as peace subsists among the whites and Indians on the borders 
of the hunting districts." 

He then allèges that the complaint and information, to answer 
which he is unlawfully and wrongfuUy held in custody, is based 
upon an act of the législature of the state of Wyoming approved 
February 20, 1895, entitled "An act for the préservation of game and 
fish," being chapter 98 of the Session Laws of Wyoming of 189.5. 
He then allèges that his détention, restraint, and imprisonment are 
illégal, for the reason that, under and by virtue of the treaty provi- 
sion above quoted, he had the right, under the constitution and 
laws of the United States, to hunt and kill said seven elk upon the 
unocçupied lands of the United States, and that this right was a 
right guarantied to him by the laws and constitution of the United 
States; that the act of the législature of the state of Wyoming, in 
so far as it in any manner whatsoever related to him, was and is 
wholly and absolutely void, being in dérogation of, and contrary 
to, the provisions of the treaty, and especially to article 4, above 
quoted. He further asks that a writ of habeas corpus may issue 
out of this court, directed to the sheriff of Uinta county, Wyo., to 
the end that he may forthwith be brought before the court, to so 
submit to and receive what the law may direct. 

Upon the filing of this pétition the writ was duly issued out of this 
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court, directed to the sheriff of Uinta county, Wyo., directing him 
to haTC the body of the petitioner bef ore the court at Cheyenne, Wyo., 
on the 26th day of October, 1895, at 10 o'clock in the ferenoon of that 
day. Upon application duly made, and at the request of both 
counsel for the petitioner and the sheriff, the hearing was, on the 
26th day of October, continued until the 2d day of November, 1895, 
and the sheriff was given until that day to make his return to the 
writ. Upon the last-named day Mr. Ward, the sheriff, produced the 
body of the petitioner, as directed by the writ, and made retura 
thereto that he held the petitioner in custody under and by virtue of 
a warrant of commitment under the hand and seal of the clerk of 
the district court of the county of Uinta, in the state of Wyoming; 
that the said warrant of commitment was duly and regularly issued 
upon a criminal information theretofore duly and regularly made, 
presented, and flled in the said district court of the county of Uinta, 
in the state of Wyoming, by the county and prosecuting attorney of 
said county, and that he did, prior to and at the time of the service 
of the writ of habeas corpus, hold and detain, and that he still holds 
and detains, the said petitioner, Race Horse, in his custody, under 
and in pursuance of the command of the said warrant of commit- 
ment, and not otherwise. He then allèges that the accusation and 
charge against the petitioner is still depending and not disposed of 
by the district court of that county, and that the cause of the deten 
tion of petitioner by him, as sheriff of Unita county, is that he may 
hâve petitioner before the said district court at the next term thereof , 
on the flrst Monday in April, A. D. 1896, then and there to answer the 
charge and accusation made in the said criminal information flled by 
the county and prosecuting attorney. He then admits that the 
petitioner is a Bannack Indian, and a member of the Bannack tribc, 
which concluded a treaty with the United States at Ft. Bridger on 
the 3d day of July, 1868, and that the petitioner résides at Pt. Hall 
Indian réservation; that the petitioner was born a member of that 
tribe; that he was a member thereof at the time of making the 
said treaty; and that at ail times mentioned in the pétition or 
application the petitioner maintained tribal relations with said trib( 
of Bannack Indians. He further admits that the elk were killed 
by the petitioner at the place mentioned in the pétition, and that they 
were killed on public lands of the United States, which had not beeii 
entered under the land laws of the United States, and which had 
not been settled upon. He then allèges, in substance, that the pub 
lie lands of the United States, at the place and in the vicinity where 
the elk were killed, had been surveyed, subdivided, and platted by 
the United States, and had been so subdivided and platted long 
before the time of the commission of the alleged offense by petitioner, 
and long before then, and ever since, had been opened to entry and 
settlement under the land laws of tiie United States. He further 
allèges that a considérable portion of the public lands in and near 
the vicinity of the place where the elk were killed had been, before 
the time of the commission of the offense, settled upon, and duly 
entered under the land laws of the United States, and were occupied 
and used by the persons making such entry as homes. He then 
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allèges ihat the place where the àlleèed offense was committëd, and 
the country adjacent thereto, at the timè of th« commission of the 
offense, constituted a part of the staté of Wyoming, and a part of the 
county of Uinta, and was included in, aiid constituted a part of, the 
school districts and élection districts in which said country had been 
theretofore, and was then, duly and regularly subdivided, pursuant 
to the laws of the state of Wyoming. He further allèges that the 
lands at the place where the alleged offense was committed, and in 
the country adjacent thereto, which were not then inclosed and 
fenced by settlers and entrymen thereon, were, at the time of the 
commission of the offense, used as an open and common grazing 
ground for the grazing of live stock by the citizens of the state of 
Wyoming and citizens of other states, who had and owned live stock 
in large numbers at that time grazing, running, and ranging thereon; 
that the country adjacent thereto was, in the year 1895, and other 
years previous thereto, divided into round-up districts, pursuant to 
the laws of the state of Wyoming; and that the cattle ranging 
thereon were, in the year 1895, and in other years previous thereto, 
rounded up, gathered, and handied, according to the long-established 
custom prevailing upon such round-ups, and pursuant to the laws of 
Haid state. He then admits that, at the time of the commission of 
the alleged offense by petitioner, peace between the white persons 
residing in the vicinity of the place of the commission of said offense 
and the said Bannack Indians, and ail other Indians, had for many 
years subsisted, and was then subsisting. He then dénies, by rea- 
son of the matters and things set out in his return, that the said 
petitioner, Race Horse, is or has been wrongfully and unlawfully 
held in custody; and concludes his return in the following words: 

"Nevertheless, the body of the said Race Horse I hâve now hère before 
this honorable court, as in said writ of habeas corpus commanded, to be dealt 
with according to law, ajad herewith I return the said writ of habeas corpus, 
with this niy return thereon." 

To this return the district attorney, who appeared for the peti- 
tioner, flled the following reply: 

"Cornes now the said Race Horse, and, replying to the return of John H. 
Ward, the respondent herein, dénies that the public lands of the United 
States, at the place where the killlng of said elk, mentioned in the pétition 
herein, occurred, hâve been survéyed, subdivided, and platted by the United 
States, or had been so survéyed, subdivided, and platted long before the 
time of the commission of the said offense, or that at the said time, or for any 
period before said time, said lands were open to entry and settlement under 
the land laws of the United States. The petitioner admits that a small por- 
tion of the lands had been so, as aforesaid, survéyed and platted and opened 
for settlement under the land laws of the United States, but that the sanie 
were and constituted a very inconsiderable portion of the entire body of 
public lands In that vicinity. He dénies that in the near vicinity of the place 
of killing said elk there were any lands which had been settled upon and en- 
tered under the land laws of the United States prior to the commission of 
said ofiCense. He dénies that there were any ranches or settlements of any 
kind within flve miles of said place, but, on the contrary, he allèges the fact 
to be that the said act of killing said elk was committed at a point much more 
than flve miles distant from any ranch or settlement whatever." 

The sections of the statute which it is alleged the petitioner vio- 
lated are as follows: 
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"Sec. 6. The wanton destruction or the wasting of the game and flsh of 
this State during any perlod of time when the taking or capture of such game 
or flsh is permitted Is hereby prohlblted and declared a misdemeanor; and 
any person who shall at any tlme take, capture, or destroy any game or fish 
In excess of the number or quantity thereof which he can immediately use 
for food purposes shall be deemed gullty of a misdemeanor, and upon con- 
viction thereof shall be punlshed by a fine of not less than ten, nor more 
than flfty dollars and costs of prosecution for eaeh and every animal, bird 
or flsh, whlch he or she may take or destroy, contrary to the provisions of 
this section." 

"Sec. 14. It shall be unlawful to pursue, hunt or kill any deer, elk, moose, 
mountaln sheep, mountaln goat or antelope at any time except during the 
months of September, October and November In eaeh year, during which 
months the maies only of such animais may be killed or hunted under the 
conditions and restrictions imposed by this section. It shall be unlawful at 
any tlme' whaterer to klU or capture any of the abové-named animais men- 
tioned in this section, by means of any pit, pltfall or trap. Any person may 
during the perlod permitted and prescribed by this section, pursue, hunt and 
kill any of the maies of the animais mentioned in this section for the purpose 
only of supplylng himself wlth food, but not for spéculative purpose or 
wantonly. In order to prevent more effectively the hunting and slaughter 
-of the animais mentioned in this section for spéculative purposes, it Is hereby 
<ieclared to be unlawful for any nonresldent of this state to hunt, kill or pur- 
sue any of the maie animais permitted by this section to be hunted, killed 
or pursued herein, without having flrst procured a llcense therefor, so to do 
from a justice of the peace of the county wherein said animais are to be 
hunted. The justices of the peace of this state are hereby authorized and 
directed to Issue such licensea upon the payment of twenty dollars for eaeh 
license, which shall be good In their county. Such llcense shall permit such 
nonresldent to pursue, hunt or kill, any of the maies of the animais mentioned 
In this section during the months of September, October and November of 
the current year for the purpose of supplying himself or his family wlth food 
during such perlod." 

The pétition, return, and reply in this case draw in question, upon 
the one hand, the validity of a treaty made by the United States 
with the Bannack and Shoshone Indians, or, at least, a construction 
of that treaty, and of the rights and privilèges claimed under it. 
And they also draw in question, upon the other hand, the validity 
of a statute of the state of Wyoming, on the ground of its being 
répugnant to the constitution, laws, and treaties of the United 
States. 

The task for the court, theref ore, as can be readily seen, is a déli- 
cate one, and only to be entered upon with reluctance and hésita- 
tion. It must be évident to any one that the power to déclare ei- 
ther a treaty made by the gênerai government or a législative enact- 
ment void is one which the court will shrink from exercising in any 
case where it can, with due regard to duty and officiai oath, décline 
the responsibility; but the duty to do this in a proper case the 
courts cannot décline. They hâve no discrétion in selecting the 
subjects to be brought before them, and the duty, however unpleas- 
ant, cannot be avoided. 

No question has been raised as to the jurisdiction of the court 
in this case, but the courts of the United States are courts of 
lirait ed jurisdiction, and, in ordinary cases, can hâve no control of 
the courts or judicial officers of the states while engaged in en- 
forcing their criminal laws. It may be well, therefore, to consider 
briefly the statute under which this proceeding was brought Sec- 
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tion 753 of the Eevised Statutes of the United States provides that 
a writ of habeas corpus may issue from the circuit court of the United 
States in ail cases wheré tiie petitioner is in custody for an act done 
or committed in pursuance of a law of the United States, or is in 
custody in violation of the constitution of the United States, or of a 
law or treaty of the United States, The constitution of the United 
States déclares: 

"This constitution and the laws of the United States which shall be made 
In pursuance thereof and aJI treatles made or which shall be made under the 
authority of the United States shall be the suprême law of the land and the 
judges in every state shall be bound thereby, anything in the constitution 
or laws of any state to the contrary notwithstanding." Article 6, § 2. 

Under this provision of the constitution, and the section of the 
Eevised Statutes above referred to, I think it is perfectiy clear that 
this court has jurisdiction, and that it was not only its right, but 
its duty, to issue the writ, in a case such as is presented by the 
petitioner hère, and to proceed to détermine whether or not he was 
restrained of his liberty in violation of the laws or of a treaty of 
the United States. In re Brosnahan, 18 Fed. 62; In re Parrott, 1 
Fed. 481. 

At the hearing some testimony was taken upon the question as 
to whether or not the public lands at or near the place where this 
alleged offense against the state law was committed were occupied 
by actual settlers, or otherwise. I think the évidence shows that 
in a région of country 30 miles wide by 36 miles long, which in- 
cludes the place at which this Indian killed the elk mentioned in 
the information referred to by the sheriff in his return, a very few 
settlers, not to exceed seven in number, hâve established ranches 
at différent places on the différent streams flowing through this ré- 
gion, and that cattle owned by résidents of this state and other 
States range in the valleys, and along the streams, and also that 
game animais are found there in large numbers; that this entire 
scope of country is what would be known and understood as a 
mountainous country, with occasional valleys, and that on the 
mountains and in the timber, elk, deer, and other game animais, in 
very considérable numbers, are found; that a portion of the lands 
within the territory above described hâve been surveyed, subdi- 
vided, and platted by the United States, and were open to entry and 
settlement under the land laws of the United States; that other 
portions of it remain unsurveyed ; that this Indian killed the seven 
elk mentioned in the information in the mountains at some point 
within the territory above described. Upon this point the plat ex- 
hibited by the sheriff at the hearing does not tend to throw much 
light. The only direct évidence is that of the Indian, who testifled 
that he killed the elk in the mountains at a point several miles dis- 
tant from any ranch or human habitation, while the Une indicated 
upon the plat (which is imaginary, and taken, I présume, from a 
gênerai allégation in the pétition that the point at which the elk 
were killed was in a gênerai southeasterly direction from Hoback 
peak or Hoback mountain) would locate the place at which the 
elk were killed in the valley of Horse creek, at a point under G. W, 
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Hartleys ditch, in section 14, and near the Hartley rancli. Tliat 
this could not be the place is, I tliink, clearly establislied by the 
évidence. Not only hâve we the Indian's testimony that he killed 
thèse elk in the timber on the mountain, but it is clearly shown by 
the testimony of other witnesses, who testified for the sherifiE, that 
elk are not usually found in the valleys or open country. Their 
habits, in this respect, are so well known that when the district 
attorney asked this Indian, vFhile upon the witness stand, whether 
he killed thèse elk in the open country, or in the timber on the moun- 
tain, it not only caused the Indian to smile, but also almost every 
other person seated in the court room, and the witness very prompt- 
ly answered: "In the timber on the mountain." Article 4 of the 
treaty guaranties to thèse Indians that they shall hâve the right 
to hunt upon the unoccupied lands of the United States so long as 
game may be found thereon, and so long as peace subsists among 
the whites and Indians on the borders of the hunting districts. It 
is contended that there is no such country within the state of Wy- 
oming, and that the unoccupied lands of the United States, men- 
tioned in the treaty, were of that character of unoccupied lands of 
the United States which constitute hunting districts beyond the 
borders of white settlement. Such is not the language of the 
treaty provision. By the treaty they are to hâve the right to hunt 
on the unoccupied lands of the United States so long as game may 
be found thereon, and so long as peace subsists among the whites 
and Indians on the borders of the hunting districts. To say that 
thèse hunting districts must be beyond the borders of white settle- 
ment would be adding to the treaty words which are not there, and 
giving to it a construction which, as it seems to the court, would 
not be warranted by its terms and provisions. In construing the 
treaty, we must give to the words used their ordinary and accepted 
meaning. In the case of'Worcester v. Greorgia, 6 Pet. 515, the su- 
prême court announced even a broader rule, when applied to In- 
dian treaities, in the following language: 

"The language used in treaties with the Indians should never be construed 
to their préjudice. How the words of the treaty were understood by thèse 
uniettered people, rather than their critical meaning, should form the rule 
of construction." 

A gain, in the case of Hauenstein v. Lynham, 100 U. S. 483, the 
court said: 

"Where a treaty admits of two constructions, one restrictive as to the 
rights that may be elaimed under it, and the other libéral, the latter is to 
be preferred. Such is the settled rule of this court." 

The treaty authorized thèse Indians to hunt (1) upon the unoccu- 
pied lands of the United States (2) so long as game may be found 
thfireon, (3) and so long as peace subsists among the whites and 
Indians on the borders of the hunting districts. The words "hunt- 
ing districts" must, I think, be construed to mean districts of coun- 
try upon which wild game exists and roams, notwithstanding the 
fact that there may be white settlers hère and there within such 
districts. Any other construction would, it seems to me, be equiv- 
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aient to saying that thé words, at thé time they were insettéd in 
the tlfeaty by the parties making it, had no meaning whatever. For 
«everal years prior to that time, and certainly at the date of the 
treaty, there were occasional white settlers located at différent 
points within the territory which nôw comprises the state of Wy- 
oming. It seems to mè equally clear that it would be an uïiwar- 
ranted construction to say that, because this région of country, 30 
by 36 miles, contains a few white settlers, and because cattle owned 
by citizens of this and other states range in the valleys and along 
the streams within this région, that it is therefore not unoccupied 
lands of the United States, within the meaning of the terms and 
provisions of the treaty, especially when the testimony, as it does 
in this case, further shows, beyond ail question, that game animais 
are also found there in very considérable numbers, especially in the 
timber oh the mountains. By the constitution the power to piake 
treaties is expressly delegated to the United States and prohibited 
to the states. Hence, the power to enter into treaty relations rests 
«xclusivèly with the gênerai government, and, by the express terms 
of the constitution, every treaty made under the authority of the 
Unitt'd States is made the suprême law of the land; and, therefore, 
so long as thé provisions of a treaty are in force, if they are in con- 
flict with a law of any state, the state law must give way to its 
tîuperior authority. This rule is essential to the existence of the 
fédéral government. Without it, the constitution, laws, and trea- 
ties of the United States would be subject to overthrow at any 
time, at the will of a state. The suprême court of the United States, 
in the case of Ware v. Hyalton, 3 Dali. 199, says: 

"Hère Is a treaty, the suprême law, which overrules ail state laws upon the 
subject, to ail Intents and purposes. To effect the object intended, there is no 
want of proper and strong language, there Is no want of power; the treaty 
being sanctioned as the suprême law by the constitution of the XJnlteU 
States, which nobody prétends to deny to be paramount and controlling to 
ail state laws, and even state constitutions, wheresoever they interfère or 
dlsagree." 

In the case just referred to, the commonwealth of Virginia, in 
1777, then being at war with Great Britain, passed an act seques- 
tering British property within her limits, and providing, among 
other things, that debts due from citizens of Virginia to British sub- 
jects should be paid into the treasury of the commonwealth, and 
that such payment should operate as an extinguishment of the debt. 
In 1780 a citizen of Virginia paid into the treasury of the state a 
debt due from him to a British subject, pursuant to the provisions 
of the state law. In 1782 a treaty of peace was concluded between 
the United States and Gréât Britain, which contained the f ollow- 
îng provision : "It is agreed that creditors on either side shall meet 
with no lawful impediment to the recovery of the full value in ster- 
ling money of ail bona fide debts heretofore contracted." After 
the adoption of the constitution in 1789, suit was brought by a Brit- 
ish subject in the circuit court for the district of Virginia, against 
this citizen of Virginia, to recover upon the debt contracted in 1774. 
The défendant pleaded payment into the treasury of the state in 
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1780, and the suprême court in that case held: (1) That the stat* of 
Virginia had the right to enact the séquestration act of 1777; (2) 
that payment into the state treasury would be a bar to subséquent 
actions upon the debt, unless the creditor's right was revived by 
the treaty ; (3) that the treaty became the suprême law of the land, 
the constitutional provisions applying alike to treaties made and 
to be made; (4) that the provisions of the treaty of peace with Great 
Britain, above quoted, nullifled the law of Virginia, destroyed the 
payment made under it, revived the debt, and gave a right of recov- 
ery against the debtor, notwithstanding tlie payment by him into 
the state treasury under the authority of the state law, and the 
court gave the plaintiff a judgment for the amount of the debt. 
There are other cases to the aame effect. See Hauenstein v. Lyn- 
ham, 100 U. S. 483; The Peggy v. U. S., 1 Cranch, 103; Fellows v. 
Blacksmith, 19 How. 366. 

There can be no doubt but what the United States may enter into 
treaty relations with an Indian tribe, and that the treaty provisions 
are binding alike, both upon the government and the Indians, to 
the same estent that they would be in case of a treaty made with 
one of the civilized nations. Thus in the case of Worcester v. 
Georgia, 6 Pet. 515, Chief Justice Marshall, in speaking of the treaty 
relations with thèse Indian tribes, says: 

"The very term 'nation,' so generaUy applied to them, means a people dis- 
tinct (rom others. The constitution, by declaring treaties already made, as 
well as those to be made, to be the suprême law of the land, has adopted and 
sanctioned the prevlous treaties with the Indian nations, and consequently 
admlts their rank among those powers who are capable of making treaties. 
The words 'treaty' and 'nation' are words of our own language, selected in 
our diplomatie and législative proceedings by ourselves, having each a deli- 
nlte and well-understood meaning. We hâve applied them to the Indians. 
as we hâve applied them to the other nations of the earth. They are applied 
to ail in the same sensé." 

Again, in the case of Fellows v. Blacksmith, 19 How. 366, Mr. 
Justice Nelson, delivering the opinion of the court, said : 

"An objection was taken on the argument to the validity of the treaty, on 
the ground that the Tonawanda band of the Seneca Indians were not repre- 
sented by the chiefs and head men of the band in the negotiation and exécu- 
tion of it [referrlng to the treaty]; but the answer to this is that the treaty, 
after executed and ratified by the proper authorities of the government, be- 
comes the suprême law of the land, and the courts can no more go beliind it, 
for the purpose of annuUing its effect and opération, than they can go behiud 
an act of congress." 

If any doubt existed as to the po^ver aiîd competency of thèse 
Indian tribes to enter into treaty relations with the government 
prier to the décisions just quoted, the question was certainly set 
at rest by thèse cases. Be that as it may, however, it is well set- 
tled that this court has no power to question it. When a treaty 
has been ratified by the proper formalities, it is, by the constitution, 
the suprême law of the land, and the courts hâve no power to in- 
quire into the authority of the persons by whom it was entered 
into on behalf of the foreign nation. Doe v. Braden, 16 How. 635. 
There can be no doubt, I think, of the power of the United States 
to enter into the particular treaty stipulation hère involved. It 
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violâtes no provision ôf the constitution, nor is it in-any way ineon- 
sisteht with the nature" and structure ofthe government, or of the 
objects for which it was fôrmed, and fàlls, therefore, strictly within 
the lîmits of the treaty-making power. This right to hunt, al- 
though not always expressed in the same language, has been rec- 
ognized and expressly grànted in varions treaties made with Indian 
tribes ever since the foundation of the government. See article 
11 of the treaty with the Kiowas and Oomanches; article 11 of the 
treaty with the Cheyenne Indians; article 11 of the treaty with the 
Sioux Indians; article 4 of the treaty with the Crow Indians; arti- 
cle 2 of the treaty with the Northern Oheyenne and Arapahoe In- 
dians; article 9 of the treaty with the Navajo Indians, 

That this stipulation of the treaty, that the Indians shall hâve 
the right to hunt upon the unoccupied lands of the United States 
so long as game may be found thereon, was considered important 
by the parties to the treaty in question, finds support in the fact 
that this, or similar provisions, are found in almost every Indian 
treaty. The manner and habits of life of thèse Indians are mat- 
ters of common knowledge, and it is not difiScult to understand how 
they would consider this right or privilège to hunt of suprême im- 
portance to them, and Why, in negotiating a treaty, they would in- 
sist that this right be recognized and guarantied to them. This treaty 
was entered into long prior to the admission of Wyomingasastate, and 
this brings us to a considération of the question of whether or not the 
provision under considération remains in full force and effect within 
the territorial limits of the state, notwithstanding the changea con- 
ditions. As we hâve already seen, the power to make treaties is 
by the constitution expressly delegated to the United States and 
prohibited to the states, and that a treaty executed and ratified by 
the proper formalities is the suprême law of the land, and that, so 
long as the treaty provision is in force, any state law in conflict 
with it must give way to its superior authority, because the power 
to abrogate or place limitations upon the treaty provisions is by 
the constitution expressly delegated to the United States and pro- 
hibited to the states. The power, therefore, and the only power, 
which can abrogate the treaty, or any provision of the treaty, is the 
treaty-making power, — the United States. The act admitting Wy- 
oming into the Union admits it upon an equal footing with the orig- 
inal states, and makes no réservation whatever regarding the treaty 
relations then existing between the United States and thèse In- 
dians. Neither does it,* in express terms, abrogate the treaty, or 
any of its provisions. Hence, if the treaty provisions hâve been 
abrogated or repealed by the act admitting Wyoming into the Union 
of states, it is by implication, because of inconsistent congressional 
législation. While repeals by implication are not favored, yet that 
treaty provisions are repealed by subséquent inconsistent congres- 
sional législation is well settled. See U. S. v. Ward, Woolw. 17, 
Fed. Cas. No. 16,639; U. S. v. McBratney, 104 U. S. 621; Cherokee 
Tobacco, 11 Wall. 616. The rule was clearly stated by Judge Hoff- 
man in the case of In re Chin A On, 18 Fed. 506, in the foUowing 
words: 
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"It Is not disputed that Jf the stipulations of the treaty and the requlre- 
ments of the act of congress are found to be irreconcUably confllctlng, It la 
the duty of the court to obey the law, as being the latest expression of the 
législative wlll, and to leave the question of the breach of the treaty stipula- 
tion to be settled by the polltical branch of the govemment. But, before we 
can impute to congress an Intention to violate an important article of a treaty 
wlth a foreign power, that intention must be clearly and unequivocally mani- 
fested." 

It was urged at the argument that, upon the admission of the 
State, the préservation of game was within the police power of the 
state, it having always been within the police power of the original 
States to regulate the taking and killing of game and flsh, and 
therefore, upon its admission as a state, Wyoming became possessed 
with a like police power, without which it would not be upon an 
equal footing with the original states; that the possession of this 
police power in the new state upon its admission was inconsistent 
with the exercise of any authority on the part of the United States 
over such game and flsh, and inconsistent with any unrestrictive 
right in the Indians, or any other persons, to hunt or flsh within 
the state, and therefore necessarily repealed or abrogated any treaty 
or congressional enactment upon this subject. It is undoubtedly 
true that, upon its admission into the Union, Wyoming became vested 
with ail the powers of a sovereign state, and, among the powers thus 
conferred, was the police power, under which the state may un- 
questionably pass laws which are essential to public safety, health, 
and morals. Thus it bas been held that the state may pass laws 
proTiding for the destruction of decayed or unwholesome food, the 
slaughter of diseased cattle, prohibition of wooden buildings in 
cities, placing restrictions upon objectionable trades in certain 
localities, compulsory vaccination of children, the conflnement of 
the insane or those afllicted with contagions diseases, prohibition 
of gambling houses and places where intoxicating liquors are sold, 
etc. The limitations upon this power are — First, that the interests 
of the public generally, as distinguished from those of a particular 
class, require such interférence; and, second, that the means are 
reasonably necessary for the accomplishment of the purpose, and not 
unduly oppressive upon individuals. Under this power the state 
has the unquestioned right to pass laws placing restrictions and 
limitations upon the time and manner of talving wild game and flsh. 
In the case of Lawton v. Steele, 152 U. S. 133, 14 Sup. Ct. 499, Mr. 
Justice Brown, speaking for a majority of the court, says: 

"The préservation of game and flsh, however, has always been treated as 
within the proper domain of the police power, and laws llmiting the season 
within which birds and wUd animais may be killed or exposed for sale, and 
preseribing the time and manner in which flsh may be caught, hâve been re- 
peatedly upheld by the courts." 

The wisdom of such législation is apparent The killing of game 
at certain seasons of the year tends to the destruction of the privilège 
or right, by the destruction conséquent upon the unrestrained exer- 
cise of the right. Another sovereign power, which is even broader 
than the police power, if possible, is the power to impose taxes, as 
v.TOF.no.e— 39 
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statëd by Judge Cooley Iri Ms work on Constitutional Limitations, 
at page 479: 

"The Power to impose taxes Is oae so unlimlted in force, and so searching 
in extent, tliat the courts scarcely Tenture to déclare that it is subject to any 
restrictions wliatever, except sucli as rest in ttie discrétion of the autliorlty 
wliicli exercises it. It reaclies to every trade or occupation, to every objeet 
of industry, use, or enjoyment, to every species of possession, and it imposes 
a burden which, in cases of failure to dlscliarge It, may be followed by seizure 
apd sale or confiscation of property. No attribute of sovereignty is more per- 
vâilin^, and at no point doés tlie power <>f tlie govemment affect more con- 
stântly and intimately ail the relations of life, than thrôugh the exactions 
madé under it." 

But that thèse powers are subject to the right of the gênerai gov- 
ernment to exercise the powet conferred upon it by the constitution 
is pérïectly clear. Thus, in the case of Wôrcester v. Georgia, Mr. 
Justice Washington says: 

"The State claims the right of sovereignty commensurate with her territory, 
imd the United States claim it, in thelr proper sphère, to the extent of the 
fédéral limits. This right or power in some cases may be exereised, but not 
in othera." 

The power to dispose of the public domain is undoubtedly an attri- 
bute of sovereignty, yet a new state cannot dispose of the lands 
A¥ithin its limits which are owned by the fédéral government. 
The power to tax is also an attribute of sovereignty, but a new state 
«•annot tax the lands of the United States. Judge Cooley, in his 
work on Constitutional Limitations, discussing this subject, says: 

"In American constitutional law, however, there is a division of the powers 
of sovereignty between the national and staté govemments by subjects; the 
former being possessed of suprême, absolute, and uncontrollable power over 
certain subjects throughoUt ail the states and terrltorles, while the states 
hâve the like complète power, within thelr respective territorial limits, over 
other subjects. In regard to certain other subjects, the states possess pow- 
ers of régulation which are not soverelgn powers, Inasmuch as they are liable 
to be controUed, or, for the time being, to become altogether dormant, by the 
exercise of a superior power, vésted in the gênerai government in respect to 
the same subjects." 

The power to levy and collect taxes is undoubtedly a power which 
a state may properly exercise, as is also the authority to regulate the 
taking of game under the police power. Both are unquestionably 
sovereign powers possessed by the states, and, as it seems to me, 
stand upon an equal footing. Certainly the exercise of the police 
power is not superior to the power to collect taxes, for the very exist- 
ence of the state government dépends upon its power to provide a 
revenue by taxation for the purpose of maintaining the state govern- 
ment; yet it was held by the suprême court in the case of New York 
Indians, 5 Wall. 761, that a law passed by the state of New York 
which provided for taxing certain Indian lands was void, because 
in conflict with the terms and provisions of a treaty, exempting 
thèse lands from taxation, entered into between the United States 
and the Seneca Indians. See, also, Case of Kansas Indians, 5 Wall. 
737. While it is true Eansaa accepted her admission into the Union 
on condition that the Indian rights should remain unimpaired, and 
that the gênerai government might make any régulation respecting 
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them, their lands, property, or rights, which it might hâve been com- 
pétent to make if Kansas had not been admitted into the Union, yet 
I think the case, following in the same volume, of the New York 
Indians, shows clearly that, in the absence of such a provision as 
that contained in the act admitting Kansas, the judgment would 
necessarily hâve been the same. Both cases turn upon the question 
of the conflict between the state law and the provisions of a treaty. 
Numerous cases might be cited where it has been held that a state 
law in conflict with the provisions of a treaty must give way; but I 
shall not t^ke the time to discuss them. See In re Parrott, 1 Fed. 
481; Baker v. Portland, Fed. Cas. No. 777; People v. Gerke, 5 Cal. 
381. 

It is urged that the act of congress admitting Wyoming into the 
Union, being of a later date thaû the treaty, by implication neces- 
sarily repeals or abrogates the treaty in so far as the treaty provi- 
sions conflicted with the right of the state to exercise any of it? 
sovereign powers. As we hâve already seen, subséquent inconsist- 
ent congressional législation would bave that effect, unless both the 
congressional législation and the treaty can, by fair construction, 
be made to stand together, and reasonable effect given to both. 
Where it is possible to give effect to both, that construction must 
be adopted. Henderson's Tobacco, 11 Wall. 652. But, bearing in 
mind the division of the powers of sovereignty, under our System 
of goverhment, between the national and staite governments, can 
reasonable effect be given to both the treaty provisions and the act 
of congress admitting the state? It would seem perfectly clear 
that, if the United States had the right, by virtue of the treaty- 
making power conferred upon it by the constitution, to take a way 
from a sovereign state, after its admission into the Union, the 
power to levy taxes upon the lands of Indians within the state, it 
would certainly hâve that power prier to the admission of the state 
into the Union, and that the treaty provision would be in full force 
after admission, unless the act of congress admitting the state was 
so inconsistent with the provisions of the treaty that it furnished 
an exclusive rule, so that the court could not, by fair construction, 
give effect to both. The same rule applies, it seems to me, to an 
exercise of the police power of the state. The constitution ex- 
pressly delegates to the United States exclusive jurisdiction to reg- 
ulate intercourse with the Indians, and the power thus delegated 
may be exercised by the government, either by législative enact- 
ment, or under the treaty-making power conferred upon it by the 
constitution. In the absence of congressional législation or a 
treaty with the Indians, they would doubtless be subject to the pro- 
visions of the state law; but no such question arises in this case. 
We are hère dealing with a question which has been the subject 
of treaty stipulation between the national government and this 
tribe of Indians. In the case of Worcester v. Oeorgia, Mr. Justice 
Washington, who delivered a concurring opinion in that case, said : 

"A state daims the right of sovereignty commensurate with her territory, 
as the United States claim it, in their proper sphère, to the estent of the 
fédéra] limits. This right or power in some cases may be exercised, but not 
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In others. Should a hostile force Invade the eountry at Its most remote 
bonndarles, It would becomé thé duty of the gênerai government to expel 
the invaders. But it would violate the solèmn compacts with the Indians, 
without cause, to dispossess them of rights which they possess by nature, and 
hâve been uniformly acknowledged by the fédéral government." 

Again, in the course of his opinion, the same learned judge says: 

"Why may not a state coin money, Issue bills of crédit, enter înto a treaty 
of alliance or confédération, or regulate commerce with foreign nations? 
Because thèse powers hâve been expressly and exclusively given to the féd- 
éral government. Has not the power been as expressly conf erred on the féd- 
éral government to regulate intercourse with the Indians, and Is It not as 
exclusively given, as any of thé powers above enumerated? There being no 
exception to the exercise of thîs power, it must operate on ail communities 
of Indians exercising the right of self-government, and, consequently, include 
those who réside within the limits of a ^tate, as well as others. Such has 
been the unif orm construction of this power by the fédéral government and of 
every state government, untll the question was raised by the state of 
Georgia." 

Wyoming was a.dmitted upon the same footing with the original 
states. Does it put it upon any other or différent footing to say 
that it cannot so exercise this power, that it will aflect persons or 
subjects which are within the treaty-making power conf erred upon 
the United States by the constitution, and which hâve been, as in 
the case at bar, the subject of treaty stipulation? In the case 
against the state of Georgia the court said: 

"When Georgia sanctioned the constitution, and conferred on the nationai 
législature the exclusive right to regulate commerce or intercourse with the 
Indians, did she reserve the right to regulate intercourse with the Indians 
within her limits? This wlU not be piretended. If such had been the con- 
struction of her own powers, would they not hâve been exercised? Did her 
senators object to the numerous treatles which hâve been formed with the 
différent tribes who llved within her aclmowledged boundarles? Why did 
she apply to the executive of the Union repeatedly to hâve the Indian title 
extlnguished, to establlsh a Une between the Indians and the state, and to 
procure a right of way through the Indian landsï" 

Hère, then, we hâve a sovereign state admitted into the Union 
on an equal footing Tfith the original states, whose authority is 
just as full and complète to levy taxes, to exercise the police power, 
and ail other sovereign powers reserved to the states, as was the 
authority of the original states, and subject only to the right of 
the gênerai goyernment to exercise ail of the powers granted to it 
by the constitution. In the case of the New York Indians it was 
held not to be inconsistent with state sovereignty to say that the 
lands of certain Indians within the state should not be subject to 
taxation by the state, because of the treaty stipulation exempting 
them from taxation; and in this case does not the sanje principle 
apply? Hère we hâve a treaty stipulation guarantying to thèse 
Indians, in considération of a surrender by them to the government 
of certain rights, which were recognized by the government as 
rights, that they should be permitted to hunt upon the public lands 
of the United States "so loïig as game may be f ound thereon." That 
this was considered by the parties to the treaty an important right 
to thèse Indians cannot be questioned, as it has been the subject of 
treaty stipulation in almost every treaty made with the Indians. 
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Is it any more înconsistent with state sovereignty to say, by treaty 
provision, that Indians shall hâve the right to hunt upon the un- 
occupied lands of the United States within a state, than it is to 
say, by treaty stipulation, that their lands within a state shall not 
be subject to taxation by the state? I think not. Under the divi- 
sion of the powers of sovereignty between the national and state 
governments, which the court feels bound to recognize as applicable 
to this case, I am forced to the conclusion that the act admitting 
Wyoming into the Union of states is not so inconsistent with the 
provisions of the treaty as to make it impossible for the court, by 
fair construction, to give eiïect to both, as was undoubtedly true 
in the cases of U. S. v. McBratney and The Cherokee Tobacco. Ap- 
plying the rules of construction which I think must be applied to 
this treaty, and to the act of congress admitting Wyoming, I am 
inclined to the view that efifect can be given to both, and, therefore, 
that the act admitting Wyoming into the Union does not, by neces- 
sary implication, repeal or abrogate the treaty, and that the treaty 
provision remains in force. 

The state law being in conflict with the provisions of the treaty, 
it cannot be enforced against thèse Indians, parties to the treaty. 
The petitioner must therefore be discharged. And it is so ordered. 
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TbADE-MARKS — MlSHEPRBSENTATION. 

One C. B., father of complainant, In 1837 began the business of man- 
ufacturing and selling boots and shoes of high grade, upon ail of whicli 
he placed his name "C. B.," as a trade-mark. In 1860 be took complain- 
ant into partnersbip under the firm name "0. B. & Son," which was 
thereafter aifixed to the boots and shoes as the trade-mark. In 1874 C. 
B. sold his Interest In the firm to complainant and his two brothers, 
whose interests were bought In 1875 and 1877 by complainant, who 
thereafter eontinued the business alone; the name "C. B. & Son" being 
continuously used from 1860 as the name of the firm, and as the trade- 
mark on the boots and shoes, which had become known by that name. 
and had acquired a réputation for their quality. Beld, that complainant 
was not guilty of any misrepresentation, in so continuing the use of 
the name without indlcating the changes in the actual manufacturers 
of the boots and shoes, such as to bar the right in equity to restrain 
Infrlngements of the trade-mark. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

This was a suit by William J. Benkert against Samuel Feder and 
others to restrain the infringement of a trade-mark. An interlocu- 
tory decree in favor of complainant was made by the circuit court 
(34 Fed. 534), and a final decree, after an accounting, was subse- 
quently entered. Défendants appeal. Afflrmed. 

Mastick, Belcher & Mastick, for appellants. 
Wheaton, Kalloch & Kierce, for appellee. 
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Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. This is a suit in equity brought by the 
appellee, a citizen of Pennsylvania, as complainant, against the 
appellants, citizens of California, as défendants, for an injunction 
to restrain défendants from using tlie name "C. Benkert & Son" upon 
boots or shoes, and from using any colorable imitation thereof , and 
also for damages for an alleged infringement upon complainant's 
alleged exclusive right to tbat name. The cause was heard upon tlie 
bill, answQr, and testimony, before the late Judge Sawyer, who 
rendered an interlocutory decree granting the injunction prayed for, 
and directing an accounting of the profits realized by défendants 
by the infringement. An accounting was had, and a final decree 
was subsequently entered thereon, making the injunction perpétuai, 
and for the recovery by the complainant as damages of the amount 
of profits shown by the accounting. The only points made upon the 
appeal are that neither the complainant's bill, nor the testimony 
adduced in support of it, discloses anv title in the complainant to the 
exclusive use of the alleged trade-name of C. Benkert & Son, or any 
right in him to be heard in a court of equity to complain of the use of 
that name, or its imitation, by défendants. 

The original bill, which was filed in 1884, allèges that about 25 
years before that time Casper Benkert (who was the father of com- 
plainant) and the complainant were partners, and as such were en- 
gaged in the city of Philadelphia, under the flrm name of C. Benkert 
& Son, in the business of manufacturing and selling boots and shoes 
of high grade and excellent quality, and that they continued to 
carry on that business under that name in the city of Philadelphia 
until the year 1876, when Casper Benkert conveyed his entire inter- 
est in the business to the complainant and retired therefrom, ever 
since which time the complainant bas carried on the business in the 
city of Philadelphia, and has been and still is the sole owner and 
proprietor thereof; that during the times mentioned the partnership 
of C. Benkert & Son, and the Complainant as its successor, manufac- 
s^ured lai'ge quantities of such boots and shoes, which they sold in ail 
the markets of the world; that ail of the boots and shoes so manu- 
factured by them are of the very best and flnest quality, and com- 
mand a higher price throughout the markets of the world than any 
other boots and shoes manuf ctured and sold in quantities by any 
person, firm, company, or corporation; that each and every one of the 
boots and shoes so manufactured and sold by the partnership of C. 
Benkert & Son, and by the complainant as its successor, had plainly 
marked upon them the name and words "C. Benkert & Son"; that 
that name was placed upon the boots and shoes as a trade-mark, and 
to indicate the ownership and origin thereof, and that during ail of 
the 25 years then last past the boots and shoes so manufactured and 
sold hâve been known throughout ail countries and throughout ail 
the markets of the world by the name "C. Benkert & Son," which 
was upon them; that that name has been a trade-mark upon the 
boots and shoes so manufactured and sold, and that the partnership 
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of C. Benkert & Son, and the complainant as its successor in busi- 
ness, hâve been the sole and exclusive owners and proprietors thereof ; 
that during ail the times mentioned there has been no other flrm 
or partnership or individual or corporation carrying on the business 
of nianufacturing or selling boots and shoes under the name of C. 
Benkert & Son, and that no person or persons, ârm or corporation, 
other than the partnership of C. Benkert & Son, and the complainant 
as its successor, has had the right, or now has the right, to place the 
name of C. Benkert & Son, or any name in imitation thereof, upon 
either boots or shoes. The bill further allèges that within five 
years before it was flled défendants hâve been selling, and still are 
selling, large quantities of boots and shoes not manufactured by com- 
plainant, marked "C. F. Benkert & Son," and "C. F. Benkert & Son, 
Phila.," to complainant's loss and injury. 

The record contains abundant évidence of the fraudulent imitation 
of and infringement upon the trade-mark of C. Benkert & Son by the 
défendants. But the point is made that the case shows that the 
complainant is himself guilty of such fraudulent misrepresentation 
in respect to the trade-mark in question as bars him from relief in 
equity. It is said for the appellee that this point was not made in 
the court below. For the appellants it is asserted that it was made. 
We bave no means of determining this dispute between counsel. 
But, whether there made or not, it must be hère met and decided; 
for if it be true that the record shows that the case is one which a 
court of equity, under the principles by which such courts are con- 
trolled, will not entertain, it must be hère so held, whether the atten- 
tion of the trial court was called to the point or not. The évidence 
shows that Casper Benkert, the f ather of the complainant, established 
the business of manufacturing fine boots and shoes in the city of 
Philadelphia in the year 1S37. In 1849 he commenced manufactur- 
ing fine boots and shoes for the trade of the Pacific coast. This 
proved a very successful and profitable enterprise. No goods were 
made except of standard high grade, by the best skilled mechanics, 
at the highest ruling rates of wages, and the name "Casper Benkert" 
became identified with exclusively fine boots and shoes throughout 
the United States; especially on the Pacific coast. In March, 1860, 
Casper Benkert took the complainant, William J. Benkert, Into 
partnership with him, under the firm name of C. Benkert & Son. On 
the Ist day of June, 1874, Casper Benkert sold and transferred ail 
his right, title, and interest in the business of 0. Benkert & Son to 
George F. Benkert, Henry L. Benkert, and the complainant, William 
J. Benkert. The interest of George F. Benkert therein was pur- 
chased by William J. Benkert in September, 1875, and that of 
Henry L. Benkert in March, 1877, from which time the complainant 
lias remained the sole owner of the business, which has, from the 
time the complainant was admitted into partnership with Casper 
Benkert, in March, 1860, continued to be conducted under the name 
C. Benkert & Son. Ail of the boots and shoes manufactured and 
sold by Casper Benkert when sole proprietor of the business were 
stamped "C. Benkert," and ail of the boots and shoes manufactured 
and sold by the flrm of C. Benkert & Son, and by George F. Benkert, 
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Henry Ii..Benkert, and the complainant, and subsequently by the 
complainant, under that flrm name, were stamped "C. Benkert & 
Son," without any other mark or design, or any qualifying or accom- 
panying wards. There is neither allégation nor proof that the boots 
and shoes manufactured by the complainant and his predecessors 
differed in appearance. or in any other respect, from boots and 
shoes made by any other person, except in the excellence of their 
manufacture. There was no express assignment by Oasper Benkert 
of the right to continue the use of his name upon his retirement from 
the firm of C. Benkert & Son, nor was there any express assignment 
or conveyance to George F. Benkert, Henry L. Benkert, and the 
complainant, or to the complainant after he became sole owner of the 
business, to continue the use of the name "C. Benkert & Son." Never- 
theless the complainant continued to conduct the business under the 
name "C. Benkert & Son," In doing so, was he deceiving, and there- 
fore defrauding, the public, to whom he oflered for sale his boots and 
shoes? If so, it is clear that equity will not aflord him any relief, 
however fraudulent the conduct of the défendants may hâve been. 
"Any one has an unquestionable right," said the suprême court in 
Medicine Co. t. Wood, 108 U. S. 222, 2 Sup. Ct. 436, "to afflx to 
articles manufactured by him a mark or deyice not previously ap- 
propriated, to distinguish them from articles of the same gênerai 
character manufactured or sold by others. He may thus notify the 
public of the origin oi the article, and secure to himself the beneflts 
of any particular excellence it may possess from the manner or ma- 
terials of its manufacture. His trade-mark is both a sign of the 
quality of the article and an assurance to the public that it is the 
genuine product of his manufacture. It thus often becomes of 
great value to him, and in its exclusive use the court will protect him 
against attempts of others to pass oiï their products upon the public 
as his. This protection is aiîorded, not only as a matter of justice 
to him, but to prevent imposition upon the public. Manufacturing 
Co. V. Traîner, 101 U. S. 54. The object of the trade-mark being to 
indicate by its meaning or association the origin or ownership of the 
article, it would seem that when a right to its use is transferred to 
others, either by the act of the original manufacturer, or by opéra- 
tion of law, the fact of transfer should be stated in connection with 
its use; otherwise a déception would be practiced upon the public, 
and the very fraud accomplished, to prevent which courts of equity 
interfère to protect the exclusive right of the original manufacturer. 
If one aflQx to goods of his own manufacture signs or marks which 
indicate that they are the manufacture of others, he is deceiving the 
public and attempting to pass upon them goods as possessing a 
quality and merit which another's skill has given to similar articles, 
and which his own manufacture does not possess, in the estimation 
of purchasers." In the case in which thèse observations were made 
by the suprême court, and in which protection to the trade-mark 
tliere claimed was denied, the medicine was manufactured by the 
plaintilî in New York, while the trade-mark declared that it was 
manufactured by another party in Massachusetts; and being, as the 
court there said, founded in honesty and good sensé, if they are ap- 
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plicàble to the f acts of the présent case, they are controUing, not only 
as authority, but in principle as well. 

In the case at bar the trade-mark for which protection is claimed 
consists of nothing beyond the mère name of the flrm, 0. Benkert & 
Son, read in the light of the circumstances under which the name 
was established, and in which its use has been continued. Casper 
Benkert for more than 20 years before the complainant entered the 
firm of G. Benkert & Son, was engaged in the manufacture, in the 
city of Philadelphia, of boots and shoes whose sole characteristic, 
except the name "G. Benkert," which he stamped upon them, was 
the excellency of their manufacture. Because of their fine quality 
they attained a high réputation in the markets of the country. His 
name^ it was that flrst gave to boots and shoes so manufactured and 
put lipon the market their value and réputation, and when he took 
the complainant into partnership with him under the flrm name of 
G. Benkert & Son, and continued the manufacture of the same qual- 
ity of boots and shoes, giving them as a trade-mark the name "G. 
Benkert & Son," his name and skill continued, at least in part, to be 
a guaranty of the excellency of their manufacture, and to give répu- 
tation and value to the goods. Yet the complainant was also an 
original member of the firm of G. Benkert & Son, continued such 
throughout its existence, and flnally, as his brothers one by one con- 
veyed their interest in it to him, became sole successor to its busi- 
ness. The évidence shows that for more than two générations the 
name "Benkert" has been associated by the trade with the business 
established in Philadelphia by the father, flrst under his own name, 
and afterwards, in connection with the complainant, under that of "G. 
Benkert & Son," of making and selling boots and shoes of a speclally 
fine grade, and in the course of that long period the name has become 
indicative of the quality of the goods, irrespective of the particular 
Benkert who was their manufacturer. Under such circumstances, 
we are of opinion that the public could not hâve been misled, and that 
the complainant cannot be fairly held to hâve incurred the charge 
of misrepresentation. 26 Am. & Eng. Enc. Law, 260, and cases 
there cited. Judgment afQrmed. 



POIRIEE V. OLBMBNTSON et al. 

(Circuit Court, D. Minnesota, Flfth Division. November 20, 1895.) 

Patbhts— Infringement— Pack Stbaps. 

The Poirier patent, No. 268,932, for an Improved pacls strap, construed 
as limited to tlie particular combination shown, and held not Infringed. 

This was a suit in equity by Camille Poirier against Gabriel 
Glementson, Jr., Tobias Clementson, and Martin Glementson, f or al- 
leged infringement of a patent for an improvement in pack straps. 

Towne & Davis, for complainant. 
Wm. E. Spencer, for défendants. 

NELSON, District Judge. This is a suit brought by Camille Poir- 
ier for alleged infringement of his patent, No 268,932, dated De- 
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cember 12, 1882, for a new and improved pàck strap. The validity 
of the patent is not disputed, and the sole défense Is noninfringe- 
ment. There are four claims in the patent, which are as follows: 

"(1) The comblnatlon with the bag, A, of the shoulder straps, F, and the 
head strap, E, substantially as herein shovvn and descrlbed, and for the pur- 
pose set forth. (2) The combination with the bag, A, of the straps, F, and 
the sUding pads, K, substantlally as herein shown and described, and for the 
purpose set forth. (3) The combination with the bag, A, of the straps, F, the 
sllding pads, K, the sliding straps, I, and the buclile, J, substautialiy as here- 
in shown and described, and for the purpose set forth. (4) The bag, A, pro- 
vlded with the flap, B, the straps, F, and the strap, M, on the back of the bag, 
substantlally as herein shown and described, and for the purpose set forth." 

The pack strap made and sold by défendants consists of a bag 
with a flap similar to complainant's, but it has no head strap, nor 
strap, M (which is stated to be for holding an umbrella or sunshade). 
Therefore the first and fourth combinations are not infringed, and 
the real question is whether the shoulder straps and the method of 
attachm,ent used by défendants are infringements of complainant's 
second claim; for, if the second claim is not infringed, neither is the 
third. Complainant's spécification as to the use of the shoulder 
straps, F, is as follows: 

"Two shoulder straps, F, hâve their upper ends seeured to a pièce of leather, 
G, on the bag, A, and the lower eiids of sald straps ean be seeured to the bag 
by means of buckles. H, fastened to the lower corners of the bag, on the 
surface that is to rest against the back." 

Neither the sliding pads, K, straps, I, nor buckle, J, as described 
in the patent, are shown in the Exhibit A of complainant, nor are 
any of them contained in défendants' pack strap, as shown in the 
JExhibit B of complainant, which pnrports to be a pack strap man- 
Ufactured and sold by the défendants. In défendants' pack strap 
no portion of theweight is borne by a head strap, but it is held on 
the shoulders by , crossed shoulder straps, and, by two encircling 
straps, which go round the pack and connect with a ring running 
between the shoulder straps, by means of a snap catch. The conten- 
tion of complainant is that défendants' pack dlfEeps from his only 
in the fact that the attachment of the straps to the pack is at a 
point somewhat lower than in the patented device, though there is 
no place designated in his patent as to where this point of attach- 
ment should be. Défendants, on the other hand, insist that the 
method of attachment is différent, and that thè load is sustained 
in a différent position from that set forth in the patent. In de- 
términing this matter, we musf look to the patent, and the subject- 
matter thereof. It is merely a combination of old devices to pro- 
duce a new and useful resuit. No patent could be maintained upon 
a bag with flaps, nor upon th« method of carrying a pack by means 
of shoulder straps, and it is only the particular mode of arranging 
the shoulder straps in combination with other devices, so as to con- 
stitute a new and useful improvement over the old plan, that gives 
vitality to the patent. Complainant cannot by his patent cover 
ail methods'of carrying a pack by lûeans of shoulder straps, but it 
la the particular method which he employs, in combination with 
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other appliances or their mechanical équivalents, to which he haa 
thé exclusive right. He must be held to a fair construction of the 
combinatidns set forth by him, and, in view of tlie patent and the 
exhibits offered, I do not tMnk that the crossed shoulder strapa 
used by défendants, with their method of attachment and support, 
constitute an infringement of the second or third claims of the 
patent The flrst and fourth claims, obviously, are not infringed. 
A decree will be entered dismissing the bill of complaint. 



WESTINGHOUSE AIR-BRAKE CO. v. BURTON STOCK-CAR 00. 

(Circuit Court, D. Maine. September 30, 1895.) 

No. 463. 

1. Patents— Prbliminart Injunction— Effect dp Prior Décisions. 

Although, for the purposes of this hearing, défendant acquiesced In an 
adjudication in anotlier circuit In whieh the patent was held valid, and 
made no question as to Infringement, yet, Inasmuch as it appeared that 
the complalnant dld not use the patented devlce, but only made and Bold 
It, and that the défendant dld not manufacture, but only used, the pat- 
ented devlce, and had no Intention of acqulrlng addltional patented de- 
vlces, and as It further appeared that there was no difflculty In maklng 
full compensation on an accounting for damages, except a possible diffl- 
culty made by the complalnant Itself, Interlocutory injunctlon was re- 
fused. Morris v. Manufacturing Co., 3 Fish. Pat. Cas. 67, Fed. Cas. No. 
9,833, and Hoe v. Advertlser Corp., 14 Fed. 914, followed. 

2. Samb— Public Iuconvettiencb. 

In determlnlng whether a prelimlnary Injunctlon shall issue, publie In- 
convenlence Is not to be considered, ■where the resuit would be to deprlve 
the patentée of his property wlthout just compensation. 

This was a bill by the Wéstinghouse Air-Brake Company against 
the Burton Stock-Car Company for alleged infringement of lettera 
patent No. 376,837, granted January 24, 1888, to George Wésting- 
house, Jr., for an improvement in air brakes. 

•John F. A. Merrill (George H. Christy and Frédéric H. Betts, of 
counsel), for complainant. 
Fish, Eichardson & Storrow, for défendant. 

PUTNAM, Circuit Judge. The patent in issue, so far as it con- 
cerns- this cause, bas been sustained, after a full hearing on the 
merits, by the circuit court, and also by the court of appeals in the 
Second circuit, in a suit by the présent plaintifif against the infrin- 
ging manufacturer, Wéstinghouse Air-Brake Co. v. New York Air- 
Brake Ce, 59 Fed. 581, and 11 C. C. A. 528, 63 Fed, 962. For the 
purposes of this motion the défendant is content to rest the case on 
that fact, but reserves for the final hearing ail questions as to 
the validity of the patent or its scope. There is no issue on 
the question of infringement. But the défendant is not a manu- 
facturer, and only uses a number of the infringing devices, with no 
apparent intention of making any additions thereto pending this 
litigation. It also appears that the complainant does not use its 
owti devices, or reçoive any royalty from their use, but manafactare» 
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an4 sells them in connection with certain other parts, which are not 
iBiissue hère, and that it does not sell them except in such connection; 
that tlie priçe which is demanded and receiTed for each set of Con- 
necting parts, including the patented derice, is $40; that the pat- 
ented device has not been sold separately; so that there is no fixed 
price or royalty by which damages or profits can be certainly de- 
termined. The défendant uses about 1,200 infringing devices, 
which were purçhased by it from the manufacturer after sufficient 
notice to it of complainant's claims, and of the pending litigation in 
the Second circuit 

The défendant rests its défense to the pending motion upon the 
claim that on the facts of the case, substantially as we hâve stated 
them, it is not one in which équitable principles require or permit 
an interlocutory injunction to issue. It sets out especially that the 
défendant is only a user to a limited extent, as we hâve already 
explained; that such use, under the circumstances we hâve stated, 
cannot injure the complainant except in a way and to an extent 
which can be fully compensated for by a pecuniary award; that there 
is no suggestion that the défendant is not entirely solvent, and able to 
answer any decree which may be entered against it; that on the ques- 
tion of inconvenieuce the prépondérance is very great against the 
défendant, to such an extent that, with the rest, an interlocutory 
injunction would compel the défendant to accède to the complainant's 
terms before its rights can be finally determined; and that the 
granting of the motion would also involve great public inconvenience. 

So far as public inconvenience is concerned, while that may, undor 
some conditions, be taken into account, yet it should not be under 
such circumstances as to deprive a patentée of his property without 
just compensation, or to put Mm in a position where there is sub- 
stantial danger of that resuit. However, in the présent case, the 
nature and extent of the threatened public inconvenience are not 
of a character to require our considération. The propositions touch- 
ing the inconvenience to the défendant, although put with great 
force, do not suggest to the court anything which could not be 
obviated by proper limitations in the injunction order, beyond that 
degree of inconvenience which the défendant assumed when it pur- 
çhased the infringing devices after notice from the complainant. 

The complainant maintains that under the later décisions of the su- 
prême court it is impossible to estimate in this case the damages and 
profits arising from the infringement, and that, therefore, an injunc- 
tion is the complainant's only available remedy. But the présent 
motion relates only to the value of the use of the infringing devices 
pending the litigation. We think there will be no serions difflculty 
in determining that; but, if there is, it is one of the complainant's 
own making, arising from its refusai to supply the patented devices 
disconûected from other parts. As we understand the practice in this 
circuit, and in some other circuits, the gênerai rule is that, where 
the validity of a patent has been sustained by prior adjudication, as 
is the case at bar, after a long, arduous, and expensive litigation, the 
only question open on a motion for a preliminâry injunction in a 
subséquent suit against^ another défendant is the question of infriùge- 
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ment; the considération of otlier défenses being postponed until final 
hearing. The rule was so stated by Judge Coït, in February, 1893, 
in Edison Electric Light Co. v. Beacon Vacuum Pump & Electrical 
Co., 54 Fed. 678, 679, and he further said, in the same case, that the 
only exception to this gênerai rule seems to be where the new évi- 
dence is of such a conclusive character that, if it had been introduced 
in the former case, it probably would hâve led to a différent con- 
clusion. Whether this practice is in ail respects in harmony with 
the fundamental principles of équitable jurisprudence, or with the 
expressions found in the best text-writers and judicial utterances, 
can only be determined by an appellate tribunal. Philadelphia 
Trust, Safe-Deposit & Ins. Co. v. Edison Electric Light Co. of New 
York, 13 C. C. A. 40, 65 Fed. 551 (decided by the United States cir- 
cuit court of appeals for the Third circuit as late as January, 1895), 
carries this stringent rule against infringers to such an extent as to 
sustain a temporary injunction where the facts showed ail the sub- 
stantial features of the case at bar, except only, perhaps, the claim of 
spécial tnconvenience, which we hâve already said we do not regard 
as of importance hère. If we are to follow thèse broad expressions, 
and the conclusions of the case last cited, we would feel compelled 
to grant the pending motion. Yet, on the other hand, in cases where 
the facts relied on by the défendant were substantially the same as 
at bar, Judge Lowell, in the circuit court for the district of Massa- 
chusetts, in February, 1883, in Hoe v. Advertiser Corp., 14 Fed. 914, 
and previously, in 1866, in Morris v. Manufacturing Co., 3 Fish. Pat. 
Cas. 67, Fed. Cas. No. 9,833, refused preliminary injunctions. If 
thèse rulings of Judge Lowell still stand as law in this circuit, this 
injunction must be refused. We are of the opinion that the présent 
practice has developed, and the broad expressions we hâve cited were 
used, without any spécifie reconsideration of the earlier rulings, or 
of a case whose circumstances were like those at bar with référence 
to the character of the infringement, and of the method by which 
the patentée avails himself of the profits arising from his patent. In 
Morris v. Manufacturing Co., ubi supra, Judge Lowell said, on 
page 69: 

"In the présent case the défendants are admitted to be fully responslble 
for any profits or damages that may be decreed against them. This is a ma- 
terial cireumstance. Another Is that the défendants do not raake or vend the 
patented machine, but only use It, so that the injury to the plaintifEs is a 
loss of their royalty, and not a damaging and constantly increasing compéti- 
tion." 

In Hoe v. Advertiser Corp., he said, on page 915 : 

"Nor would it [meaning a preliminary injunction] be of any advantage to 
the plaintiffs, except to coerce a settlement, for they do not use printing ma- 
chines, but make and sell them in the market. Whatever they are entitled 
to in the way of damages, amounts, In effiect, to a royalty. Their real dam- 
age was suffered when this machine was bought, and is not afCected by the 
amount or duratlon of its use." 

In each of thèse cases before Judge Lowell the validity of the pat- 
ent had been sustained in another district, and the défendant was 
a user, and not a manufacturer. The conclusions of Judge Lowell 
apply directly to the facts at bar. In our judgment, they are in 
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h9,rii}Dn7 wîth the fqndair^ental rules of equity jnrisprndence; and 
we think, under the circumatances, we ought to foUow tbem. The 
motion for a preliminary injunction is denied. 



GOULD COUPLER CO. y. PBATT et al,' 

(Circuit Court, N. D. New ïork. November 19, 1895.Ï 

No. 6,184. 

L Patents— What Constitutes Invention. 

An InTention does not cease to be merltorlous because It Is simple. The 
test should be, not whetber the mechanlsm Is simple or complex, but 
Vbether the patentée has glven the world something new; whether the 
public Is rlcher for hls contribution to the art; whether he has produced 
novel and beneflclàl results. Invention should be determlned more by an 
ascertalnment of what the Inventer has actually accompllshed than by a 
technlcal analysls of the means used to acccmpUsh It 

2. Samb— Cab-Couplers. 

The Browning patent, No. 254,106, for an Improvement In car-couplers, 
whlch Improvement relates to car-couplers of the Janney type, and pro- 
vides a successf ul means for automatically openlng, and holding open, 
the coupler, so that it Is no longer necessary for the operator to go be- 
tween the cars for any pùrpose, covers a merltorlous Invention of hlgh 
order, and was not antlclpated by the Hein patent, No. 190,858, or by tiie 
Bngllsh patent \io Talbot, or by any devices known to the prier state of 
the artj and the clalm is entltled to a wlde range of équivalents. 

8. Samb— Mbchanioal Equivalents. 

A lever used for throwlug. out the hooks of a car-coupler is the mecban- 
Ical équivalent of a sprlng, or gravity devices, whlch accomplish the same 
resuit 

4 Same— Infringement. 

Where the true value of an invention lies In one élément of a comblna- 
tlon, an Infrlnger who bas appropriated that should not be permitted 
to escape upon the plea that he has omltted a subordlnateand compara- 
tively nonessentlal feature, unless it is clear that he has in fact omltted 
It. In the case of a merltorlous Invention, the court should be diligent to 
give the patentée the fruits of hls genius and labor, by resolving doubt- 
ful points In hls favor* 

I. Same — Car-Couplbrs. 

The Browning patent, No. 254,106, ïor an Improvement In car-couplers, 
lield Infrlnged by a devlce made in aecordance with the Pooley patent, of 
November 3; 1891, and thé Gilbert patent, of January 19, 1892. 

fi. Same. 

The Barnes patent, No. 337,650, for an Improvement In car-couplers, 
whlch Consists substantîally In the addition to the Janney and Browning 
devices of two Incllned bearings,— one at the top, and one at the bottom, 
of the drawhead cavlty, — by whlch the locking and unlocklng procès» 
Is faeilltated, by permitting the locking dog to sllde down and up thèse 
inclines, must be conflned, so far as concerns the third claim, to the 
spécifie détails shown and described, and is not Infrlnged by a devlce 
whlch omit» the upper Incllned bearlng. 

This was a suit in equity by the Gould Coupler Company against 
Pascal P. Prâtt and others f or alleged infringement of two patent» 
relating to car-couplers. 

Edmund Wetmore, i^rederick P. Fîsh, and Ernest 0. Webb, for 
complainant. ■ 

Frédéric H. Betts ànd.Ij, F. H. Bttts, for defendantB. 

> Rehearing denied December SI, 1895. 
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COXE, District Judge. This is an equity suit for înf ringement of 
two letters patent owned by the complainant. No. 254,106 was 
granted to Clinton Browning, assignor, etc., February 28, 1882, and 
No. 337,650 was granted to Charles O. Barnes and Lucien Bames, Sr., 
March 9, 1886. Both are for improvements in car-couplings of the 
Janney type. 

The Browning Patent. 

The Janney coupler, patented on February 25, 1879, No. 212,703, 
was defective in that the hook cannot be opened automatically and 
is left free to rotate by the jarring of the cars to a point where coup- 
ling is rendered impossible. When in this position it is necessary 
for the operator to go between the cars and, by hand, adjust the coup- 
ler. This opération is slow and dangerous. Browning's object was to 
remedy this defect by rotating the hook automatically to the desired 
coupling position and retaining it there until required to rotate in the 
act of coupling. In other words, Browning opens and holds open 
the coupler automatically. This resuit is accomplished by means of 
a spring, gravity or other équivalent means. The operator, standing 
at the side of the car, réleases the locking device by a lever and at the 
same time extenda the coupling hook where it is held in a position 
ready for use. 

There is but one claim. It covers both the idea of opening the 
book automatically and also the idea of holding it open in a proper 
position for coupling. The claim is as follows: 

"In a car-coupling composed of a bifurcated head and rotary interlocking 
hook, the combinatlon, wlth said rotary bock, of means, substantially such 
as described, for automatically opening and retaining sald hook in proper 
position for coupling." 

The défenses are anticipation, lack of patentability and nonin- 
fringement. 

The court has little difflculty in flnding novelty and invention in 
this patent. Browning attempted to remedy the defects in the 
Janney coupler. He dealt with no other coupler. His task was 
not, broadly, to construct a coupler which would open and close 
automatically, but to give thèse f eatures to the Janney coupler — ^to 
make it a complète and perfect device by adding to it the addi- 
tional élément of automatic opening. The prior art, therefore, in 
so far as it relates to totally différent types of couplers, is not 
material for the reason that it furnishes little information which 
could be utilized by one whose sole object was the improvement 
of the Janney coupler. An inventor, for instance, might hâve suc- 
ceeded in making the old link and pin coupler automatic, but this 
would not hâve taught others how to make the Janney structure 
automatic. 

Janney was an inventor of more than ordinary genius. He 
struck eut on entirely new Unes, and produced a coupler so far 
superior to ail that had gone before that it at once began its phé- 
noménal progress towards popular favor. The Master Car Builders' 
Association adopted it as the standard, aud now it is almost uni- 
versally recognized as the most complète coupler used on American 



: 624 . FEDERAL REPOETÏIE, Vol. 70. 

railroads. It was not péri ect. Every one recogni^ed this fact, but 
it was so much better than the old varieties, tbat, even witb its 
defects, it soon supplanted tbem. The tide of invention at once set 
in the direction of the Janney coupler. Obviously the man who 
could remedy its defects was to take a long forward step in the art. 
Browning was the flrst to take this step. Those engaged in practical 
railroading knew that in certain situations the Janney coupler was 
slow and dangerous, Hundreds of skilled car builders and railroad 
mechanics knew of thèse defects; the brilliant inventor himself knew 
of them, but no one suggested a remedy until Browning proposed his 
simple plan of throwing ont the hook by mechanical means. 

He is attacked on the old Unes. The accusation against him is 
one that every inventor must meet The moment the solution of the 
problem is made plain those who did not see it seek to belittle the 
achievement of the one man who did see it by the assertion that it 
was so exceedingly obvions and simple as to exclude the possibility 
of a demand upon the inventive faculties. This will not do. An 
invention does not cease to be meritorious because it is simple. 
Many of the greatest inventions are most simple. The test should 
be not whether the mechanism is simple or complex, but whether 
the patentée bas given the world something new; whether the pub- 
lic is richer for his contribution to the art; whether he has pro- 
duced novel and bénéficiai results. Invention should be determined 
more by an ascertainment of what the inventor has actually accom- 
plished than by a technical analysis of the means by which the 
resuit is attained. Measured by this rule there can be little doubt 
that Browning is entitled to the rank of an inventor. He made the 
position of the intelligent trainman one of absolute safety. It is 
no longer necessary for the operator to go between the cars for 
any purpose. The crushing out of life and the maiming of limbs 
between the dead blocks of approaching cars are things of the past. 
Not only is there a saving of human life but of time and labor also. 
The advantages of Browning's invention hâve been very generally 
recognized, and over 300,000 couplers embodying the invention are 
in use on many of the leading railroads of the country. It is safe 
to say that to-day no car would be accepted if equipped with coup- 
lers réquiring the trainmen to go between the cars to manipulate 
them. 

The Hein Patent. 

The nearest approach to Browning in the prier art is, unques- 
tionably, the Hein patent, No. 190,858. Hein was also attempting 
to improvè the Janney coupler. He shows a block attached to a 
spring which, after the hook is partly opened, is capable of opening 
it still further and retaining it in a coupling position, although 
nothing is said of this function in the patent. There is no évidence 
that the hook was ever so used in actual practice. This is not the 
Browning structure. It misses the very point of the Browning 
invention. It shows how near an intelligent expérimenter may 
come to success and yet fail utterly. If the court under stands 
the Hein patent, it is, as to the points now uader considération, no 
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improyement on the old Janney coupler. It does not do away with 
hand manipulation or the necessity for the operator to expose him- 
self to danger by going between the cars. Indeed, it would seem 
more cumbersome in opération than the Janney coupler. The oper- 
ator must, flrst, by means of a lever, withdraw from its recess the 
block which holds the hook in a locked position; second, he must go 
between the cars and open the hook, part way at least; and, third, 
release the lever from its retaining notch, so that the spring will 
press the block against the heel of the hook, thus forcing the hook 
wide open and holding it there. So long as the operator must go 
between the cars it is easier for him to open the hook the entire 
distance by one motion of the hand than to open it part way and 
dépend upon a subséquent manipulation at another point to open 
it still wider. Hein shows a new form of lock, but the trainman's 
task was just as dangerous afterwards as it was before. 

The Talbot Patent. 

The British patent to Talbot shows an ingénions and complicated 
mechanism designed for use on English and continental railroads 
and not adapted, it would seem, for use on American roads. It has 
a bell crank, somewhat resembling the hook of the Browning patent, 
which is rotated automatically by a coiled spring. In other re- 
spects the device, though somewhat sui generis, resembles the old 
link and pin type more than the Janney type of coupler. Of course 
coiled springs hâve from time immémorial been used to pull or push 
mechanism into working position, but would the Talbot coupler sug- 
gest the Janney coupler to the skilled workman? 

If the défendants are right the Talbot device would infringe and, 
if made before, would anticipate the Janney invention. Theoretic- 
ally there are several points of similarity, while in practice it is clear 
that it belongs to a différent class and opérâtes in a totally différent 
manner. It is thought that it would neither anticipate nor infringe 
nor suggest to the skilled mechanic improvements upon the Janney 
coupler. Can it be said that the bell cranks of Talbot interlocking 
with swinging links or shackles would convey to the mechanic the 
idea of opening automatically Janney's rotary hook? It is thought 
not. 

The Prior Art 

It is not possible to discuss ail of the patents in évidence. They 
hâve been examined, and an earnest effort has been made to nnder- 
stand tbem. None of them adds materially to the disclosures of 
Hein and Talbot. Indeed, this branch of the case may be left with 
the following quotation from the complainant's expert, in whose con- 
clusion I fnlly agrée: 

"In the foregolng review of ail the patents dlseussed It conclusively ap- 
pears, I think, that the Browning Invention does not exlst in any of them, 
and is not suggested by any one of them alone or by any number of them 
taken together. In fact, it appears that, as stated In the early part of this 
answer, no inventor ever coneeived of the idea of accomplishing what Brown- 
ing set out to accomplish, and that he stands, therefore, in the art both as the 
flrst to coneeive such an idea as well as the first to put it into form and 
practice." 

v.70f.no.6— 40 
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The question as béfore stated is: Did it requîre invention to con- 
ceive fhe idea, and embody it in practical f orm, of unlocking and 
throwing eut the Janney hook by mecbanical means? Unless the 
prior patents show this, or show mechanism which would suggest 
this to the skilled workman, they^do not anticipate or invalidate the 
Browning invention. The record shows that an army of inventors 
Avere struggling in this art and yet the feature now conceded to be 
so valuable did not occur to any of them till Browning gave it form. 
Talbot and Hein, who, it is asserted, did ail that Browning did, were 
respectively seven and five years before him in the art, but the 
standard coupler of America continued to kill and maim, and no one 
was found to stop the dangerous work. After surveying the vast 
array of couplera, in infinité variety of form, with which the record 
abounds, it is hardly possible to resist the conclusion that an indirect 
tribute has been offered to Browning's ability and genius. Hun 
dreds of inventors were in the fleld; some came very near to success, 
but no one quite reached the goal; no one did what Browning did. 
He made the Janney coupler safe. This is enough. He is entitled 
to rank not with the great inventors, but certainly on a higher plane 
than some who hâve been awarded the palm. Thèse views are 
sustained, it is thought, by a long Une of authorities, of which the 
following are among the most récent: Potts & Co. v. Oreager, 153 
U. S. 597, 15 Sup. et. 194; ï>u Bois v. Kirk, 158 U. S. 58, 15 Sup. Ct. 
729; Toplifl v. TopliflE, 145 U. S. 156, 12 Sup. Ct. 825; Krementz v. 
g. Cottle Oo., 148 U. S. 556, 13 Sup. Ct. 719; Smith v. Macbeth, 14 
0. C. A. 241, 67 Fed. 137; Consolidated Brake-Shoe Co. v. Détroit 
Steel & Spring Co., 47 Fed. 894; National Cash-Eegister Co. v. 
American: Cash-Register Oo., 3 C. C. A. 559, 53 Fed. 367. 

Infringement of the Browning Claim. 

Thé question of infringement is more difScult. As before stated, 
the claim covers both the feature of opening the hook and holding it 
open in a position for coupling. Of this there is no doubt. AU 
of thé experts agrée upon this proposition. The complainant's 
expert says,,and says correctly, that a coupler which has means for 
accomplishing but one of thèse résulta does not infringe. In ordér 
to infringe, then, a coupler must hâve "means for automatically 
retaining the rotary hook i in proper position for coupling." The 
means thjis ladopted must be something more than the mère inertia 
or friction of the parts çîiused by rust or otherwise. It must be 
somethiiig more than is shown by the old coupler s. It must be the 
Janney coupler plus some additional means. The retaining means 
need not, necessarily, he the same a? the opening means. It can- 
not be doubted that one who, for instance, throws the hook open with 
a spripg and, holds it open with a latçh, will infringe. Any other 
construction would be cruelly technicai. 

Of course the défendants hâve the bifurcated head and rotary 
interlocking hook of the claim. Theirs is a twin coupler of the Jan- 
ney type. That they emplôy means for opening the hook automat- 
ically is also undoubted, but it is said that their mechanism opérâtes 
upon a différent principle and is not the équivalent of the spring or 



GOUI,D COUPLER CO. ;D. PEATT. 627 

gravity devices described in the patent. The défendants' hooks are 
thrown ont by an ingénions double acting lever contrivance, patented 
to Charles A. Pooley, Norember 3, 1891, which is: clearly an équiva- 
lent for the means described in the Browning patent. There was 
nothing in the prier art limiting Browning to a spécifie form of con- 
struction. Every mechanic knew that the resuit could be accom- 
plished in a variety of ways, and Browning says this in so many 
words at the close of the description, He is entitled to a wide range 
of équivalents, but even though the range were limited it would still 
include the défendants' construction. Levers and springs are often 
used interchangeably in the arts, and furnish a familiar example of 
équivalents. Browning used a spring; the défendants use a lever. 
The object in each case is to open the hook. What possible différ- 
ence can it make, in principle, whether it is pulled out by a spring 
or "kicked" out by a lever? Whether it is pulled out by a coiled 
spring, pushed out by a flat spring, forced out by a lever or made to 
slide down the spiral inclines of a hinge of the old window-blind 
construction, would seem quite immaterial. In each instance the 
same object is accomplished without change of resuit by means 
which hâve for years been used interchangeably by mechanics. As- 
sume that, instead of a lever, the défendants used a coiled or flat 
spring, arranged back of the locking arm, to force out the hook the 
moment the locking pawl is moved out of engagement; could there, 
then, be a doubt that the patented device was appropriated? This is 
precisely what is donc, except that a lever is substituted for a spring. 
In theory the two things are identical. 

That the défendants employ means for automatically retaining 
the hook is beyond dispute, but they insist that it is not retained in 
a suitable position for coupling, and is, therefore, not within the 
claim. In their coupler the outside of the locking catch and the 
inside of the locking arm are given an unusual fullness, or bulge, 
so that when thèse abnormally bulging surfaces come together the 
inward swinging of the hook is arrested and held at that point 
against ail the ordinary shocks of railroading. To move still fur- 
ther inward, the hook must hâve sufiScient force imparted to it to 
move not only the heavy locking catch, but force it up the inclined 
bearing in the drawhead. That the hook is, for ail practical pur- 
poses, stopped at the point of contact with the catch, is elearly 
shown both by proof and by actual experiment in court, but the 
question remains, is this a proper coupling point? It is not neces- 
sary that the hook should be retained in its most open position, for 
admittedly it need not be open to its fullest extent to be in the 
proper position for coupling even with an opposing coupler which 
is locked. The distinction between a fuUy open position and a 
proper position for coupling was recognized by the inventer, as will 
be seen by a perusal of the file wrapper. On the other hand, the 
hook must be retained in such a position as will, in actual practice, 
f acilitate the opération of coupling cars. If it has passed the useful 
coupling point, the fact that, in some improbable contingencies, it 
may couple with an opposing hook, will not bring it within the lan- 
guage ol the claim. A position in which it will only couple theo- 
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retically is not a proper position. A position in which it will 
usually operate without furtlier attention from the trainman is a 
proper position. In otlier words, it need not be in the best possible 
position for coupling; if iiDi a position wliere it will couple in the 
ordinary conditions of everyday use, or in some of them, it is enough. 

If the défendants' couplôrs are unlocked, the most unfavorable 
condition in which the hooks can get is when they bear against the 
lockitig catch. There is testimony that opposing hooks will couple 
in this position. If this be true they can, when unlocked, never get 
ont of the coupling position. Hère is a distinct practical advantage. 
The attendant, seeing the hooks unlocked, can proceed with the 
coupling process with perfect confidence in its successful termina- 
tion. It is true that this testimony is disputed, and the experi- 
ments made in court indicated that the fact may be otherwise. If 
the complainant is right the hook in its retained position will couple 
with any but a locked coupler, and if the défendants are right it is 
still true that it will couple with an opposing hook which is opened, 
evenfor a very short distance, beyond actual contact with the 
locking catch. 

Conceding that the couplers will not operate where both hooks 
are held against the locking dogs, it is not improbable that there 
may often be substantial advantage in kèeping so near the coupling 
point that the slightest variation in the position of either hook 
must make successful coupling certain. The partly open position 
is not so désirable as the position which Browning had in mind, 
but it is a distinct advantage over a hook with no retaining device 
at ail. There are many contingencies in which it may be a proper 
position for coupling. The défendants hâve Browning's idea, but 
their embodimènt of it seems less effective than his. In the posi- 
tion shown by him the hook will couple with an opposing coupler 
in every conceivable condition. The défendants' hook will not do 
this, but it will couple in very many instances where the old Janney 
hook would fail. The défendants hâve a retaining device, but it 
will not do ail that Browning's device, when in a perfectly operative 
condition, will do. The peculiar bulge of the hook and dog before 
mentioned are not features of the Pooley patent. They are shown 
in a patent grahted to Truman H. Gilbert, January 19, 1892. Thèse 
features are not merely accidentai. They were added deliberately. 
If not intended for retaining devices, it is not easy to perceive for 
what purpose they were added; that the coupler was strong enough 
without them seems clear from the successful opération of prior 
couplers. 

The court has reached the conclusion that the défendants infringe 
with less hesitancy because it is thought that Browning, by making 
the Janney coupler fully automatic, and, therefore, safe, has done 
a meritorious act, entitling him to protection. The retaining means, 
though clearly an élément of the claim, is not of the essence of the 
invention. If omitted the claim would hâve been valid. It probab- 
ly would ha^^e been omitted if Browning had had the assistance of 
an experiénced' solicitor. In thèse circumstances it is not only the 
duty, but ît shbuld be the pleasure, of the court to give him the 
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fruits of the invention if possib.le. Where the true value of the 
invention lies in one élément of a combination, and an infringer 
bas appropriated that, he sbould net be permitted to escape upon 
the plea that he bas omitted a subordinate and comparatively non- 
essential feature unless it Is clear tbat he bas omitted it. To flnd 
an invention meritorious and then defeat it by an illiberal construc- 
tion is as inconsistent as it is unfair. To décide that an inventer 
has conf erred a beneflt upon mankind and subsequently destroy bis 
patent by a barsh construction is condemned botb by the gênerai 
principles of equity and by express authority. The court should 
be diligent to give him the rewards of bis genius and labor, and 
résolve doubtful points in favor of the patent. 

Another and more practical view of the situation is, perhaps, 
entitled to some weight. Because of the présence of the retaining 
élément in the claim, it is impossible for the court to give the pat- 
entée the full benefits of bis invention. The really valuable feature 
is the device for automatic opening. This may be appropriated so 
long as the retaining élément is omitted. "Unless some considéra- 
tions hâve escaped the attention of the court, the défendants may 
use their kicking lever in connection with the old Janney hook, as 
shown in "Complainant's Exhibit Janney Coupler," with impunity. 
If their experts are correct in the statement that their retaining 
mechanism does not retain and is of no practical value for this pur- 
pose, it is very easy to discontinue it. Why use it if it is not usef ul ? 
If it is usef ul, if it does operate to retain the hook in a proper position 
for coupling, the claim is infringed. If it does not, the défendants' 
coupler will lose no material élément of value by its removal. Its 
présence seems inconsistent with the contention that their coupler 
is intended to operate and does operate without the least reliance 
upon such mechanism. The presumption is manifestly the other 
way. 

It may as well be admitted that the défendants' argument on this 
branch of the case is a cogent one. There are many expressions in 
the Browning patent which are in accord with their contention. 
Nevertheless, the daim is capable of a construction which Includes 
the défendants' structure, and every considération seems to require 
that this construction should be adopted. 

The Barnes Patent. 

The Barnes patent is for additional improvements in the same 
variety of coupler. So far as this controversy is concerned, it 
covers the Browning mechanism plus inclined bearings for control- 
ling and guiding the npward and downward movements of the lock- 
ing catch. 

The third claim, the only one involved, is as follows: 

"(3) The combination of the drawhead provided with the cavity c and open- 
ing b, the swinging head H, composed of the coupling arm d' and supple- 
mental arm d, and pivoted on the drawhead to swing outward therefrom, and 
having the arm d entering the opening b, the catch pivoted in the cavity c, 
inellned bearings i o, respeetively 6n the bottom and top of the cavity, and 
the chaln 1 conneeted to the catch and passing eut from the top of the cavity 
c, substantially as described and shown for the purposes set forth." 



630 FEDERAL REPORTER, Vol. 70. 

The défenses are lack of patentability and noninfringement 

The Bamçs coupler has the same gênerai features as the Browning^ 
coupler. It discloses no new principle of opération, and accom- 
plishes no new resuit. Its improvements relate to minor détails in 
the locking mechaniem, and seem to be conflned entirely to the addi- 
tion oftwo inclined bearings, one at the top and the other àt the 
bottom of the drawhead cavity. The locking and unlocking process 
is facilitated by permitting the locking dog to slide down and up 
thèse inclines. 

The discussion may still f urther be narrowed to a considération of 
the upper incline o, for Tvhatever of novelty there is in the claim 
must be found in the addition of this élément. Every other feature 
was not only old in analogous structures, but old in car couplers of 
the Janney type. Without pausing to consider whether it involved 
invention to add the upper incline to the combination, it is perfectly 
clear that the claim must be limited to the spécifie détails shown and 
described. 

I fully agrée with the défendants' expert. He says: 

"Takiiig thé entlre state of art prior to Bames and Barnes' Invention, I 
iim clear that the thlrd claim of their patent, if It contains any novel com- 
bination,; must be restrictçd to the précise construction shown and described 
in the patent." 

That the claim is a limited one is admitted by the complainant, 
and, in view of the prior art and the well-known principle of opéra- 
tion utilized by the patentées, a broad construction is clearly inad- 
missible. The prior art taught the patentées how to do ail that they 
hâve done, and if their exact combination is not found there it is 
approximated so closely that it is manifest that the doctrine of 
équivalents cannot be invoked to bring within the patent, mechanism 
which employs différent means and opérâtes in a différent way. 

The rib in the défendants' coupler, which it is said corresponds 
to the rib o, was placed there originally as a strengthening rib. It 
was not designed to perform any function in connection with the 
locking dog, and it is doubtful if it ever did do so. The great 
weight jOf testimony is to the effect that this rib never did any prac- 
tical work in crowding the dog back when pulled up by the chain. 
This seems to be demonstrated conclusively by the fact that very 
soon after the commencement of this suit the strengthening rib was 
removed. The coupler opérâtes as well without the rib as with it. 
With the Strengthening rib gone, of course, there could be no prê- 
teuse of infringement, unless something else was found to take the 
place of the rib o. An élément of the combination was lacking. 
That there is nothing in the drawhead cavity of the Pooley coupler 
as now constructed to take the place of the rib o is absolutely certain, 
and, therefore, the complainant seeks relief in the theory of équiva- 
lents. 

It is said that the elongated eye link, which seems to be common to 
both the Grould and Pooley coupler, when pulled up by the chain, 
acts as a lever with a slîding fulcrum where it impinges upon the^ 
front margin of the chain aperture, and, when so acting, tends 
to pry the locking dog backward. This long link in the moving^ 
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cfaain is said to be the équivalent of thé fixed bearing of the patent. 
The position cannot be mâintained. In location and manner of 
opération it is a very différent contrivance. A construction which 
would hold such a structure as an équivalent would hâve to be an 
exceedingly broad one, so broad, indeed, as to invalidate the patent. 
With the claim restricted as required by the prior art and its own 
language, it is not possible, in my judgment, to hold the défendants' 
coupler as an infringement. It does not hâve the upper inclined 
bearing o of the claim. 

It foUows that the complainant is entitled to a decree for an 
injunction and an accounting based upon the claim of the Browning 
patent, but, as the défendants hâve succeeded upon the Barnes pat- 
ent, the decree should be without costs. 
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STRICKLAND v. LOMM. 

(Circuit Court of Appeals, Fourth Circuit. November 7, 1895.) 

No. 130. 

1. Salvaôe— Unpair Contract— Compensation— Fkaud. 

A Britîeli steamship, bound for Vera Cruz, aiTived disabled at the Lit- 
tle Bahamas. Her mate was sent in the ship's beat tô Savannab, whénce 
he communicated with the owners, by wham the tug M., lying at Phila- 
delphia, was cliartered to tow the ship to Vera Cruz for $5,000. The mas- 
ter of the tug D., lying at Brunswick, Ga., leaming from the newspapera 
the situation of the vessel, telegraphed to Savannah, and received a reply, 
stating the facts in regard to the chartering of the M. He thereupon 
started with his own tug for the Little Bahamas, and, arriving before the 
M., without disclosing the fact of the latter's employment, made a salvage 
contract with the steamship's master, under which he towed her to New- 
port News, and was awarded by the district court of that district $10,000 
salyage. Bekl that, owing to the suppression of the facts bj' the master 
of the D., the parties to the contract dld not deal on equal terms, that tlie 
analogies of the doctrine of caveat emptor dld not apply, and that the con- 
tract must be set aside. 

3. Same. 

It appearing, however, in such case, upon a comparison of the items of 
expense actually incurred by the steamship with those which would ap- 
parently hâve attended a towage to Vera Cruz by the M., that the steam- 
ship was actually benefited by the services of the D. in a suni estimated 
at $1,000, held, that this amount should be awarded to the latter. Goff, 
Circuit Judge, dissenting, on the ground that the master of the D. was 
guilty of a fraud, whereby ail right to salvage compensation was for- 
f elted. 

Appeal from the District Court of the United States for the 
Eastern District of Virginia. 

This was a libel by Léo Lomm, master of the steamtug Daunt- 
less, agàinst the steamship Clandeboye, W. H. Strickland, master, 
claimant, to recover compensation for salvage service. The circuit 
court rendered a decree awarding salvage in the sum ôf $10,000, 
from which the claimant has appealed. 

Wilhelmus Mynderse (of Butler, Stillman & Hubbard), for appel- 
lant. 
Robert M. Hughes, for appellee. 
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SEYMOUR, District Judge. The material facts of tàe case are 
as follows: The Clandeboye, a large and valuable British steamer, 
had become disabled by breakage of machinery, and had arrived 
off the Little Bahama islands. Her mate had been sent by a ship's 
boat for assistance, and had on the 15th of May, 1894, arrived at 
Savannah. In pursuance of télégraphie instructions cabled to him 
by the owners, he had engaged the services of the Morse of New 
York, then, hovcever, lying at the port of Philadelphia, which had 
agreed to proceed forthwith to the Little Bahamas, and tow the 
Clandeboye to Vera Cruz, her port of destination, for the sum of 
$5,000. Léo Lomm, the libelant, part owner and master of the 
tug Dauntless, lying at the time at its home port of Brunswick, 
Ga., having learned from the Savannah papers of the arrivai at 
that port of the mate of the Clandeboye, and of the condition and 
location of that vessel, on the 17th of May telegraphed, through his 
agents, to Savannah, and received a reply stating that the tug 
Morse of New York had been chartered to go to the assistance of 
the Clandeboye. The distance from New -York — and that from 
Philadelphia is about the same — ^to Stranger's Cay, where the Clan- 
deboye was lying, is more than 1,000 miles. From Brunswick the 
distance is about one-third as great. Capt. Lomm's boat was lying 
idle. He concluded that he could beat the Morse in a race to the 
Clandeboye, and that, the master of the latter not knowing of the 
employment of the Morse, he could obtain a profitable job of 
salvage. The telegram announcing the employment of the Morse 
by the Clandeboye's owners reached Brunswick at a little after 3 
p. m. of the 17th. Shortly after dark of the same day the Dauntless 
started for the Bahamas. She arrived at Stranger's Cay before 
noon of the 19th. Her master had the interview, and made with 
the master of the Clandeboye the contract, which is a matter in 
litigation, immediately thereafter, and in a counle of hours the 
vessels left for Newport News, one in tow of the other. Between 
three and four days afterwards the Morse reached the spot where 
the Clandeboye had been lying at anchor, to find that she had gone. 
The conversation between the masters of the steamer and of the 
tug at Stranger's Cay contains the contract entered into between 
them and the words that led up to it Capt. Strickland's testi- 
mony upon the subject is as follows: 

"Question. What time did the Dauntless corne alongî Answer. About 
12:30. Q. And the eaptain came aboard? A. Yes, sir. Q. Who came wlth 
iilm? A. A man he has got wlth him as navlgator. The eaptain Is no navl- 
gator, and he brought a man, specially, with him. Q. What did he do when 
he came aboard? A. Went down to the cabln. Q. What did you do then? 
A. I asked him what he would tow the ship to Vera Cruz for, but he sald he 
couldn't go there at any price; said he had no papers, for one thing, and 
that If he went hls ship would be eonflscated. I asked where he would tow 
us, and he sald Nassau. I Isnew there was no way to dock her at Nassau, 
and he had no eoals to takè her any where else, and I arrangea to tow her 
to Brunswick, so he could get coals, and after that to Newport News. Q. 
MIght you not hâve coaled him out of your own bunkers? A. Yes, sir; I 
offered to* Q. What objection was made to that? A. Didn't make them, sir, 
except he wbuldn't hâve them. I suppose he thought I would charge him for 
them. Q. Just state, more in détail, what your conversation was? A. That's 
as near as I can remember. I asked what he would tow the ship to Newport 
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News for, and he said wherevef he towed her we had better not make any 
arrangement; it had better be left to the owners, to be settled by arbitratlon. 
He wouldn't make any bargain, at ail. Q. Dld he say anythlng as to how he 
ascertalned you were there, or anythlng about yonr mate, or boat's crew? A. 
Yes; he said he had seen in a Savannah paper that the beat had arrîved In 
Savannah, and on the strength of that he came ont He reported to me that 
the boat and crew were ail right. Q. Did he tell you that the owners of the 
Clandeboye had engagea a tug to corne for you? A. No, sir. Q. Did he say 
anythlng more, respecting the mate and his crew, beyond the (act that the 
papers said they had arrived? A. That was ail, sir. Q. He gave you no In- 
formation that the owners were seeklng assistance to corne for you? A. No, 
sir." 

Capt. Lomm's testimony is: 

"Question. Relate the conyersatlon that occurred between you and him. 
Answer. When I got aboard the steamship,— I and Captain Curtis,— we were 
met by the captain, who says, 'Come down below,' meanlng in the cabin, 
of course; and, as we were going along the deck, the captain says, 'Did you 
hear anythlng of my mate and boat?' and I said, 'Yes, sir; he is in Savannah;' 
and the captain turned round and told the men, 'The mate is ail rlght; the 
mate and boat is ail right' He said, 'Tell that to the balance of the crew of 
the shlp.' We went down below, in the cabln, and, after we got down there, 
the captain said, 'You say the mate is in Savannah?' and I said, 'Yes, sir.' 
He says, 'Did the mate send you?' and I said, 'No, sir.' He said, 'What 
brought you hère?' I told him I had seen. In the Savannah Mornlng News, 
where his mate and boat had arrived in Savannah and wanted assistance, 
that the ship was disabled, and that she was on Bahama banks; and then he 
said, 'You came on a spec.?' Then I said, 'Yes, sir.' So he told me he was 
offered assistance yesterday, and I said, 'By a steamer?' and he said: 'No, 
sir; thèse schooners round hère came hère yesterday, and wanted me to get 
up my anchor, and said they would tow me in, but I knew they wanted 
nothlng else but to get my anchor off the bottom, and drift ashore, so that 
they could get a chance to wreck my steamer. But,' he says, 'I expect a tug 
in a day or two,' as he had engaged a sehooner or two to go to Nassau with 
a cable, and also to .Tacksonville, to get tugs for him. 'So,' he said, 'this is 
one of the cases, "first come, first served." ' Then we were talking about whero 
he wanted to go, and he said he wanted to go to Vera Cruz, and I said I could 
not tow him to Vera Cruz. He wanted to know the reason, and 1 told him, in 
the flrst place, I couldn't carry coal enough to carry us to Very Cruz. Then. 
again, I was not insured anywhere except the Atlantic, and then, again, it 
was in a foreign port, and a Spanish port besides; and I suggested to tow 
him to Brunswick or Savannah, and he said he couldn't do anythlng there, 
as they had to go în the dry dock to be repaired. Then 1 told him Norfolk or 
Newport News is the best place I know of, and he said, 'Yes; I know they 
hâve got a gpod dry dock in Newport News;' and then it was agreed to tow 
him to Newport News." 

The material facts in the testimony quoted are that Capt. Lomm 
told Capt. Strickland of the arriral of his mate in Savannah, but did 
not tell him of the employment of the Morse for his relief. The 
resuit of the enterprise of Capt. Lomm will be disastrous to the own- 
ers of the Clandeboye if the decree of the district court is allowed to 
stand. Capt. Lomm declined to take the Clandeboye to Vera Cruz, 
the port to which her cargo was consigned, and did tow her to New- 
port News, where she was repaired. Fifteen hundred tons of her 
cargo had to be unloaded and then reloaded before she proceeded 
to Vera Cruz. Her owners were compelled to pay to the owners of 
the Mor.se the sum of $1,900 for the services of that tug, and salvage 
compensation amounting to $10,000 — double what the Morse had 
ag^reed to charge for towing the Clandeboye to Vera Cruz — has been 
awarded to the Dauntless. But the master of the steamship, in 
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charge o| MSvessel, and îiot in communication with his Owners, was 
ftilly einpqy?ered to contract'witli tlie owners of the Dauntless. The 
contract miftde was binding, unless invalidated by the cbnduct of 
Capt Lomm in concealing the fact that the owners of the Clande- 
boye had engaged the services of the Morse. As is said by the judge 
in the cpijrt below : 

"Whether or not the right of Captaiu Lomm to a salvage reward was for- 
feitedby his silence on the, subject of the employment of the Morse, in his 
conférences at the Little Bàhama banks with Captain Strickland, is the 
question on whlch this case dépends. There Is no doubt that Captain Lomm 
ought to hâve given this Information to Captain Strickland. The question 
is, whether his obligation to do so was so stringent as to constitute the 
omission a fraudulent pièce of déception." 

While the right to salvage does not necessarily always arise ont 
of an actual contract, it does so in the case at bar. Services sponta- 
neously rendered to vessels wrecked, or, under the conditions of an 
earlier period, set upon by pirates, or attacked by enemies, or cap- 
tured and résciied, are recompensed with salvage money, whether 
the services were or were not requested. The présent case, how- 
ever, is one of a différent character. The Clandeboye, at anchor off 
the Bahaimas, though disabled, and in a position of contingent péril, 
was not ■wreçked. She had remained 11 days without injury where 
she then was, and was under the plenary control of her master, who 
was at full liberty to accept or refuse the services of the Dauntless. 
The arrangement entered into between the two masters constituted 
a contract, and is subject to the principles which regulate the valid- 
ity of contracts. If valid, the courts of admiralty are bound to 
enforce it; if not,.to set it aside, in accordance with the gênerai rules 
affecting ail contracts. The law of contracts requires of the parties 
to them mutual good faith. Is there any principle of mercantile law 
by which that obligation to good faith which required Capt. Lomm 
to inform Capt. Strickland of the hiring of the Morse is relaxed, and 
is not of so stringent a force as to make the omission fraudulent? 
If there is, it must be sought in the analogies of the rule of caveat 
emptor. The doctrine of caveat emptor belongs, strictly speaking, 
to the law of sales, but its principles apply to other contracts. Nor 
is it a doctrine peculiar to the common law. It is in force in ail 
mercantile communities, and has always been administered under 
the civil law. Pothier says, speaking of the contract of sale: "Cood 
faith prohibits, not only falsehood, but ail suppression of everything 
which he with whom we contract has an interest in knowing, touch- 
ing the thing which makes the object of the contract;" but he adds, 
speaking of contracts where one party has not revealed ail his in- 
formation to the other: "The interest of commerce" does not permit 
"parties to be readily admitted to demand a dissolution of bargains 
which hâve been concluded; they must impute it to themselves in 
not being better informed." Poth. Cont. Sale, pt. 2, c. 2, §§ 234, 2.39. 
In the case of Laidlaw v. Organ, Chief Justice Marshall says: "The 
question in this case is whether the intelligence of extrinsic circum- 
stances which might influence the price of the commodity, and which 
was exclusively within the knowledge of the vendee, ought to hâve 
been communicated by him to the vendor. The court is of the 
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opinion that he was not bound to coniniunicate it. It would be diffi- 
cult to circumscribe the contrary doctrine within proper limits, where 
the means of intelligence are equally accessible to both parties." 
Laidlaw v. Organ, 2 Wheat 178. "Under the gênerai doctrine of 
caveat emptor, the vendor is not ordinarily bound to disclose every 
defect of which he may be cognizant, although his silence may oper- 
ate virtually to deceive the vendee." Story, Cont. § 516. The 
gênerai rule, both of law and equity, in respect to concealments, 
is that mère silence with regard to a material fact which there is 
no obligation to divulge will not avoid a contract. Thus if A., know- 
ing that there is a mine in the land of B., of which B. is ignorant, 
should contract to purchase tlie land without divulging the fact, it 
would be a valid contract, although the land were sold at a price 
whicb it would be worth without the mine, because A. is under no 
légal obligation, by the nature of the contract, to give any informa- 
tion thereof . Fox v. Mackreth, 2 Brown, Ch. 400, 1 White & T. Lead. 
Cas. Eq. *172. "Without some such gênerai rule the facilities of sale 
would be greatly impeded, and there would be no security to the 
vendor" or to the vendee. Story, Cont. § 517. 

It will be noticed that the gênerai rule of law is a requirement 
of good faith in mutual dealings, and that the doctrine of cayeat 
emptor is an exception to such requirement, founded upon spécial 
reasons, viz. the necessities of commerce, and the impossibility of so 
limiting any other doctrine as to do justice. As Chief Justice Mar- 
shall says, "it would be difficult to circumscribe the contrary doctrine 
within proper limits." The necessities of commerce require that 
enterprise should be encouraged by allowing diligence at least its 
due reward, and not interfering with any proper and reasonably fair 
compétition for intelligence. Any other course would set the active 
and the slothf ul upon an equality. "Vigilantibus non dormientibus 
jura subveniunt." 

Even more weighty is the second reason given in support of the 
doctrine. The law works with blunt tools. Fallible memories, 
prejudiced statements, intentional falsehood, the bias of self interest, 
ignorance, and stupidity, are ail concomitants of much of the testi- 
mony from which she has to make up her Judgments. General rules, 
applicable to the majority of cases, but sometimes having an oppress- 
ive beariag upon particular ones, make up the principles upon 
which, of necessity, she founds her décisions, for the law must be 
workable. It must be compréhensible to men who live under its 
rule, and must not be so complex as to overburden the memory with 
minutise. Further, were it open, in ail cases of contracts, for a dis- 
satisfied party to cry o£f, by saying that the other party had known 
better than he the value of the subject-matter, or the market price, 
or some other extrinsic circumstance, there would be no flnality in 
human dealings, and the only limitation to the litigation that would 
ensue would be that imposed by the diminution of business caused 
by such want of flnality and certainty. 

But caveat emptor is but the exception, and not the rule. Its 
opération is to be diligently circumscribed within proper limits. The 
doctrine is not applied (1) to cases of active fraud, one variety of 
which consists in misrepresentation of facts, including what is often 
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eqùiTailéiit, partial statements; it is not applied (2) to cajses in which 
trust is implied by reason either of the relations to one another of 
the parties, or the nature of the contract; nor (3) to cases in which, 
in the absence of lâches in the party injured, the persons dealing 
with one another do not deal upon mutually equal terms, by reason 
of there being spécial knowledge in the possession of one party which 
is inaccessible to the other. 

(1) The case of actual or implied misrepresentation needs no illus- 
tration. 

(2) That of trust includes ail the known flduciary relations, — such 
as those of attorney and client, guardian and ward, agent and prin- 
cipal, and generally of ail who stànd in the relation of trustée and 
cestui que trust. It also inclUdés dealings with regard to ail matters 
which from their nature demand mutual confldence. One seeking 
insurance, is bound to state ail facts within his knowledge which 
would hâve an influence on the terms of the contract, but are un- 
known to the insurer. A vendor of goods is bound to point out any 
latent defect in them known to himself. A person selling negotiable 
paper warrants that he haa no knowledge of any facts which prove 
it worthless. It is held that if one sells to another a check of a 
third party, knowing that other checks of the same party hâve been 
recently dishonored, without communicating the fact to the buyer, 
it is a fraudulent concealment. Brown v. Montgomery, 20 N. Y, 287. 

(3) The case of information possessed by one party and abso- 
lutely unobtainable by the other, though of rarer occurrence, is one 
in which the enforcement of the rule of good faith is fully as imper- 
ative as it is in the two classes of cases first mentioned. It is per- 
haps not properly an exception to the doctrine of caveat emptor, but 
rather a case outside of its terms. The purchaser cannot look out 
for what he cannot hâve knowledge of. It is thus stated by Ghan- 
cellor Kent in his Commentaries : "If there be an intentional con- 
cealment or suppression of material facts in the making of a contract 
in cases in which both parties hâve not equal access to the means of 
information, it will be deemed unfair dealing, and will vitiate and 
avoid the contract." 2 Kent, Comm. lect. 39, *482. It is implied 
in Judge MarshalPs opinion in Laidlaw v. Organ, already cited, in 
the sentence ending with the words, "where the means of intelligence 
are equally accessible to both parties." Supra. Under this excep- 
tion, more logically than under that of spécial confidence, where it 
is generally placed in the text boolis, cornes the obligation of one 
who has manufaçtured goods to reveal to a purchaser any latent 
defect in them known to himself, and the similar obligation of a 
vendor of real estate to inform a vendee of ail incumbrances placed 
by himself upon the land. Where one party to a contract has in- 
formation inaccessible to the other, neither of the reasons assigned 
for the principle of caveat emptor applies. The contract is not one 
which should be sustained to encourage mercantile compétition and 
diligence; for, where knowledge cannot be obtained, compétition is 
impossible and diligence useless, there can be no vigilance to be 
rewarded or sloth to be discouraged. Nor would much danger of 
unsettling the finality of business transactions or of opening bar- 
gains to the uncertainties of conflicting testimony about the equality 
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of knowledge of the parties be likely to arise by reason of the inval- 
idating of contracts for this cause. 

The case at bar is the first of the kind that has come before a 
court of admiralty, but it is as striking a one as could be imagined 
or invented. It is one in which one party to the bargain has 
knowledge of a fact which, if known to the other, would hâve pre- 
vented the making of the contract. The ignorance of the fact on 
the part of the second party is one which cannot be made a sub- 
ject of controversy, and this ignorance was known to the party 
suing upon the contract. To give him the benefit of it, to the in- 
jury of the claimants, would be, in our opinion, a startling violation 
of the fundamental principle of ail law, that equity is equality. 
We think that the agreement between the masters of the two ves- 
sels, made in the case at bar, is infected with ail three of the 
vices just stated, and is, therefore, not within the doctrine of caveat 
emptor. It must, therefore, be declared void under the principle 
that requires good faith in mutual dealings. 

1. Without placing as much stress upon the point as upon the 
other two, we yet think it may be fairly held that in telling a part, 
but not the whole, of the truth to Capt. Strickland, Oapt. Lomm 
was guilty of that suppressio veri which the law calls fraud. By 
this concealment he induced the former to make a contract which 
was contrary to the wishes and intents of his O'^vners, who had 
already made with another a more favorable bargain, — a contract 
that he would not hâve made had the facts been f ully disclosed. 

2. The relation of salvor and saved, while not one of the fiduciary 
relations generally referred to in the law books, and accurately 
defined, as well as classifled, is yet a fiduciary one. This will be 
readily apparent when we remember that in a large number of 
cases of salvage, particularly the earlier ones, the salvor has ac- 
tually been in possession of the property saved, holding it for the 
lien which maritime law gives, and liable as trustée to the owner 
after the receipt of salvage. Besides this reason, another is to be 
found in the spécial confidence resulting from the very nature of 
the services rendered. We think spécial confidence as much be- 
longs to the relation between salvor and saved as to that between 
insurer and insured. 

3. Were the other reasons of declaring the contract void absent, 
we should unhesitatingly do so on the third ground, viz. because 
the parties were not dealing on terms of equality. There was on 
the part of Capt. Lomm an intentional suppression of a material 
fact, in relation to which he was informed, while Capt. Strickland 
had not access to any means of obtaining information of it. Look- 
ing at the position of the two parties to the bargain from another 
point of view, there appears to hâve been a striking inequality 
between them. The master of the Clandeboye had, when the 
Dauntless arrived at Stranger's Cay, been for nearly four weeks in 
a disabled vessel. He had lain helpless at his anchorage for 11 
days. His only assistant, who was a navigator (the mate of the 
vessel), was absent, and he was alone in authority over the Clande- 
boye. He was suffering from the pressure of anxiety, responsibil- 
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ity, and delây. Tàe master of the Dauntless, aware of aîl the cir- 
cuinstances, intent solely upon gain, fresh from home, with a mind 
diseûgagèd and at ease, had an unfair advantage over him. In 
the short period during which he considered and agreed to accept 
the services proflered to him, Capt. Strickland can hardly be sup- 
posed to hâve had the time or grasp of the facts that would hâve 
enabled him to hâve drawn ail the inferences from the fact of 
his mate's opportunities in Savannah that hâve been imagined by 
çounsel. During that hurried interview between the masters of 
the tw^o vessels, it doubtless conf usedly occurred to the master of 
the Clandeboye that his maté was trying to do something for him, 
and that tugs would be at hand in a short time, prepared to tow 
him somewhere. Probably he thought of the nearest ports. His 
conversation shows that thoughts of this kind were in his mind. 
He was àhxious to get away, and with the words "flrst corne, flrst 
served," he made terms with Capt. Lomm, whose tug had arrived 
flrst. But it would be unjust to suppose that he expected or had 
in his mind any thought of the possible existence of what was ac- 
tually the fact, viz. a contract under which a powerful tug had 
been employed by his owners to tow him to the place to which he 
desired to be taken (Vera Crùz), and was already on the way to 
Stranger's Cay, néar the Little Bahamas, where he was lying. We 
see no reason. to doubt his statement that, if he had known of the 
employment of the Morse, he would not hâve employed the Daunt- 
less. The parties were not dealing on equal terms, and their con- 
tract cannot be enforced. 

While, however, the contract must be set aside, it does not nec- 
essarily follow that the libelant is entitled to no compensation. 
The question remains, of what, if anything, the Dauntless is en- 
titled to for any net beneflt actually received by the Clandeboye 
from her services. It would be inéquitable to allow the lutter to 
refuse to pay for anything of use actually received by her. Nor 
do we wish to extend to a new case the exaction of penalties in 
civil actions. In the actual condition and position of the Clande- 
boye when taken in tow by the Dauntless she needed two things, — 
repairs, and the opportunity of taking her cargo to Vera Cruz. If 
Capt. Lomm had not interfered, she would bave been towed to 
Vera Cruz by the Morse at an expense, including cost of taking her 
mate and three seamen from Tybee, of |5,200. Upon arriving at 
Vera Cruz, she could hâve discharged herself of her cargo, but 
could not hâve been repaired, owing to the fact that there are no 
f acilities there for docking vessels. It would therefore hâve been 
necessary to hâve taken her to some port possessed of such facili- 
ties. New Orléans, Pensacola, and Newport News hâve been sug- 
gested. The former places are nearer Vera Cruz than Newport 
News, but the latter is understood to hâve very superior facilities 
of the kind needed. The Dauntless rendered a real service to the 
Clandeboye in towing her to Newport News, where she could be 
docked. After being repaired, it became possible for her to pro- 
ceed to Vera Cruz under her own steam, but it seems probable 
from the testimoiiy that, had she been towed to Vera Cruz in the 
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flrst instance, she would hâve been compelled to take a tug in 
her journey to a dry dock. This expense she has been saved. In 
addition to this, she was saved by the Danntless from the périls 
of a four-days longer stay at her anchorage. On the other hand, 
at Newport News she was put to the expense of ùnloading and re- 
loading 1,500 tons of her cargo, which is stated by Capt Strickland 
to hâve been |1,200. The captain also states that the time occu- 
pied was 16 days, and estimâtes demurrage at £45 per day. From 
this demurrage there ought to be deducted the four days' time 
saved her by the Dauntless in taking her from Stranger's Cay be- 
fore the arrivai of the Morse. I suppose, too, that the demurrage 
is estimated at charter-party rates, and is excessive. I should be 
disposed to allow $1,700 for it. The amount lost to the owners of 
the Clandeboye by their obligations to the owners of the Morse 
was |1,900. The total on this side, as I estimate it, would be 
$4,800, besides costs of steaming from Newport News to Vera Cruz. 
Against this is the saving of the $5,200, which was to hâve been 
paid for the services of the Morse, the cost of taking the Clande- 
boye from Vera Cruz to a port with docking facilities, which would 
hâve been nècessary had she been towed to Vera Cruz bef ore being 
repaired, and the beneflt to her of her earlier rescue from the périls 
of her position on the coast of the Little Bahamas. On the whole, 
the court allows $1,000 as the net gain to the owners of the Clande- 
boj'e for the services of the Dauntless. 

Decree modifled, and rendered in favor of the libelant in the 
sum of $1,000. 

GOPF, Circuit Judge. I agrée with the court that the agree- 
ment made by the masters of the Clandeboye and the Dauntless 
must, under the circumstances shown to hâve existed at the time 
it was entered into, be declared void, and that it cannot be enforced 
in a court of admiralty. I do not concur in that part of the opinion 
that allows the libelant compensation for the services rendered by 
the Dauntless, undertaken, as they were, in bad faith, with a fraud- 
ulent purpose, and, the intention of suppressing the truth, thereby 
taking advantage of a vessel, if not in danger, at least in distress, 
and causing its owners an additional and unnecessary expense. 
In a case of this character a court of admiralty is a court of equity, 
and a party who asks its aid must come before it with clean hands, 
and with such facts as will, ex aequo et bono, show a case proper 
for its interposition. If the salvors hâve been guilty of misconduct 
or of négligence, or hâve been in collusion with the master, or 
hâve attempted to take advantage of the unfortunate, they hâve 
thereby forfeited ail claim for compensation even for services ac- 
tually rendered. The Boston, 1 Sumn. 328, Fed. Cas. No. 1,673; 
The Byron, 5 Adm. Rec. 248, Fed. Cas. No. 2,275; The Lady Worsley, 
2 Spinks, 253; The Belle Corrunes, 6 Wheat. 152; Marvin, Wreck 
& Salv. § 222; Jones, Salv. 124; Cohen, Adm. Law, 171. 

The undisputed facts of this case show it to be at least most 
peculiar, the books containing nothing similar to it, and in my 
judgment the courts should not aid in duplicating it by tolerating 
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8uch litigation. I think that the decree of the district iBOurt 
shbuld be reversed, and the cause remanded, with directions that 
the libel bedismissed, and that the claimant recover ail costs. 
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BACON V. THB POCONOKBT et al. 

(Circuit Court of Appeals, Thlrd Circuit November 14, 1895.^ 

No. 12. 

PABOIi EviDBNCB— CONTRACT FOR CONSTRUCTION OF VeSSBL. 

Where a written contract for the construction of a vessel does not em- 
body the entire agreement of the parties, and is absolutely silent on the 
subjeet of when the title should pass to the purchasers, it Is proper to re- 
ceive oraJ évidence of a paroi agreement In regard thereto, made before 
the exécution of the written contract. 67 Ped. 262, aâirmed. 

Appeal from the District Court of the United States for the 
Eastern District of Pennsylvania. 

This was a libel in rem by Nathaniel T. Bacon to recover the 
steamer Poconoket from the possession of the Interstate Steamboat 
Company. The cause was heretofore heard on a rule against libel- 
ant for security for damages and for increase of security for costs. 
61 Fed. 106. Subsequently the libel was dismissed upon the merits 
(67 Fed. 262), and the libelant appeals. 

Théodore Bacon and N. Dubois Miller, for appellant. 
Edward F. Pugh and Henry Flanders, for appellee. 

Before SHIRAS, Circuit Justice, and ACHESON and DALLAS, 
Circuit Judges. 

DALLAS, Circuit Judge. We flnd no error in this record. The 
opinion of the court below sufficiently supports its decree. The 
main question was as to the admissibility of évidence of an oral 
agreement that the title to a certain steamboat should vest in the 
steamboat company before its delivery to that company under the 
written contract for building it. If this written contract, which was 
claimed to be the exclusive évidence, had been a complète and final 
statement of the whole transaction, or had made provision respecting 
the title to the boat while in course of construction, the question 
would hâve been quite differently presented. It however appeared 
that it did not embody the entire agreement of the parties, and was 
not intended to do so; and it is absolutely silent on the subjeet of 
title. It was by reason of thèse facts that the learned judge re- 
ceived and considered the oral évidence; and in doing so, as well as 
in the conclusion which he based thereon, he was clearly right. To 
the cases cited by him there may be added, and still without making 
the list an exhaustive one: Morgan v. Crifiith, L. E. 6 Exch. 70; 
Angell V. Duke, L. R. 10 Q. B. 174; Lindley v. Lacey, 17 C. B. (N. S.) 
578; Juilliard v. Chaffee, 92 N. Y. 529; Van Brunt v. Day, 81 N. Y. 
251; Willis v. Hulbert, 117 Mass. 151. The decree of the district 
court is afflrmed. 
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PARK V. NEW TOEK, L. E. & W. R. 00. et aL 

F ARMEES' LOAN & TEUST CO. v. S AME. 
(Circuit Court, S. D. New ïork. November 11, 1895.) 

1. JUBISDICTION OF FeDÉBAL COUETS— DIVERSE CiTIZKNSHIP— FaILUBE TO DE- 
FEND. 

Where a fédéral court once acquires jurlsdictlon by reason of the di- 
verse citizenshlp of the parties to an aetual controversy, such jurisdlctlon 
Is not arrested by the fact that, after the action is begun by service of 
process, défendant does not continue to resist complainant's demands. 
8. Same — Appointment of Railroad Receivers. 

In a suit against a railroad company by a citizen of another state than 
that of Its incorporation, to enforce an express lien on accrued earnlngs 
and Income, wlthout seeking to disturb any superior liens, a fédéral court 
has jurisdlctlon to take possession of the railroad and appoint receivers, 
in advance of an application for foreclosure of a mortgage; and it may 
sell the property subject to ail superior liens, and distrlbute the proceeds 
equltably among those entitled thereto. 

8. Same — Citizenship of Intervbners. 

Where a fédéral court has acquired jurisdlctlon, by reason of diverse 
citizenship, of a suit against a railroad company, and has appointed re- 
ceivers, it does not lose jurisdietion when other parties Interested in the 
property intervene, and are made parties, even though some of them be 
citizens of the same state with those whose interests in the property are 
adverse to the interveners. 

4. Same — Foreclosure of Intervener's Mortgage. 

Suit was brought by a citizen of Vermont to enforce an express lien on 
income and eamings of a New York railroad corporation. The court took 
possession of the railroad, and appointed receivers, with the consent of 
the company. A mortgagee, whlch was also a New York corporation, in- 
tervened, and filed a cross bill for foreclosure, and an independent fore- 
closure suit also commenced by it was Consolidated with the suit in ques- 
tion. Edâ, that the court, having properly acquired jurisdlctlon of the 
property in the first place, retained it for the purposes of foreclosure and 
sale, and to dispose of the claims of ail parties, whatever their citizenship. 

This was a suit by Trenor Luther Park against the New York, 
Lake Erie & Western Railroad Company, asking for the appoint- 
ment of receivers, and for other relief. Receivers were accordingly 
appointed, and in August, 1893, the Farmers' Loan & Trust Com- 
pany was permitted to intervene and become a party défendant. 
64 Fed. 190. It thereafter liled a cross bill, seeking the fore- 
closure of a mortgage in which it was the trustée. A decree was 
entered, directing a sale under foreclosure of the second Consoli- 
dated mortgage, and the cause is now heard upon a motion to con- 
flirm the spécial master's report of the sale. 

Francis Lynde Stetson and David McClure, for motion. 
W. W. MacFarland, for New York, P. & O. R. Co. 

LACOMBE, Circuit Judge. Motion is now made upon the report 
of the spécial master, filed November 7, 1895, to confirm and make 
absolute the sale of the railroad, property, and franchises of the 
New York, Lake Erie & Western Railroad Company, under fore- 
closure of the second Consolidated mortgage, of which the Farmers' 
Loan & Trust Company is trustée. No opposition is made by any 
v.70F.no.7— 41 
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party to the record, but counsel appearing for the New York, 
Pennsylvania''^& Ghîo Bailroad has l>eèn ïieard as àitficus curise, 
and calls the attention of the court to what, it is suggested, may 
be a jurisdictional objection to the relief asked for. The suit does 
not présent any fédéral question, and both the railroad Company 
an<^ tbe trust company are citizens of this state. TJndoubtedly, if 
jurisdiction to sell the property were sought to be sustained solely 
by'rèâ^on of a suit to foreclose, brought by the trustée against the 
raîlïoad company, this identity of citizenship would be a fatal ob- 
jection; but in the case at bar jurisdiction was not originally ac- 
quired by such a suit. Trenor L. Park, the complainant in the flrst 
of the above-entitled consolidated actions, was a créditer of the 
New York, Lake Erie & Western Kailroad Company, demandlng 
payment. The railroad company was his debtor, refusing to pay. 
Manifestly there was a controversy between them, and, as they were 
citizens, respectirely, of Vermont and of New York, such diverse 
citizenship gave Park the right to take the controversy to the 
fédéral court. The fact that, after action was begun by service of 
process, the défendant railroad did not continue to resist complain- 
ant's demands, did not change the situation. There was a contro- 
versy when the court took jurisdiction, and jurisdiction was not 
ousted because subsequently défendant ceased to oppose the grant- 
ing of the relief prayed for. To hold otherwise would be to deny 
to the fédéral courts the power to enter judgment on failure to 
answer. 

Park claimed that by spécial contract, made when he loaned to 
the défendant railroad the money for which he sued, he was given 
an express lien upon accrued earnings and income. He did not seek 
to disturb any liens superior to his own, but it was compétent for 
the court, by decree in his suit, to sell the property subject to ail 
superior liens, and distribute the proceeds equitably among ail en- 
titled thereto. The jurisdiction of the fédéral courts to take posses- 
sion of railroad property, and appoint receivers, under circum- 
stances such as were shown in the Park case, and, in advance of 
application, to foreclose mortgage, is abundantly supported in the 
following cases: Brassey v. Eailroad Co., 19 Fed. 669, 670; Central 
Trust Co. V. Wabash, St. L. & P. By. Co., 29 Fed. 623; Railroad Go. 
V. Humphreys, 145 U. S. 113, 12 Sup. Ct. 795; Sage v. Kailroad Co., 
125 V. S. 361, 8 Sup. Ct. 887; Brown v. Iron Co., 134 U. 8. 530, 10 
Sup. Ct. G04; Scott v. Neely, 140 U. S. 106, 11 Sup. a. 712; Hollins 
V. Iron Co., 150 U. S. 380, 14 Sup. Ct 127. 

Having acquired jurisdiction of the property, and having ap- 
pointed receivers with the express consent of the défendant rail- 
road, the court does not lose jurisdiction when other persons in- 
terested therein come in, and are made parties, even though some 
of them be citizens of the same state with those whose interests in 
the same property are adverse to the interveners ; for, when prop- 
erty is in the actual possession of a fédéral circuit court, this draws 
to it the right to décide upon conflicting claims as to its ultimate 
possession and control. Morgan's L. & T. E. & S. S. Co. v. Texas 
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Cent Ey. Co^ 137 U. S. 201, 11 Sup. Ct 61; Freeman T. Howe, 24 
How. 460; In re Tyler, 149 U. S. 181, 13 Sup. Ct 785; Eouse T. 
Letcher, 156 U. S. 49, 15 Sup. Ct 266; Central Trust Co. t. Bridges, 
6 G. C. A, 539, 57''Fed. 753; Farmers' Loan & Trust Co. t. Houston 
& T. C. E. Co., 44 Fed. 115. 

The Farmers' Loan & Trust Company intervened in the Park suit, 
and filed à cross bill, and its independent suit to foreclose was 
Consolidated with Park's suit. There seems no good reason, then, 
why the court which originally acquired jurisdiction to care for 
and dispose of the property in a controrersy between citizens of 
différent states should not retain such jurisdiction to dispose of the 
claims of ail parties appearing, whatever their citizenship. 

The motion is granted. 



PETBRSBURG SAV. & INS. CO. et al. t. DELLAT0RRB3 et aJ. 

(Circuit Court of Appeals, Flfth Circuit November 19, 1895.) 

No. 347. 

1. FxsAïjnr ov Decbeb— Railroad Pokeclosube. 

In rallroad foreclosure proceedings a decree of foreclosure and sale was 
entered, wlth a référence to a master to ascertaln and report the amount 
of the mortgage Indebtedness, the proper allowances to be inade to the 
recelver as compensation and for expenses, the amount of receiver's cer- 
tlficates outstanding, and the proper allowances to the trustée and its 
solicitorB. On the eoming In of the master's report a decree was entered 
confirmlng the same, though no sale had yet been made. Edd, that the 
latter decree. taken In connection with and aided by the former one, 
terminated the litigatlon on the merlts, and flxed the respective rights of 
the parties, and that it was consequently a final decree, which could not 
be modified or altered after the close of the term. 

S. Railkoad Foreclosures— Prioritiks^Allowancks to Trustée and Bolio- 
ITORS — Recbivbr's Certificates. 

The trustée in a railroad mortgage and Its soUcltors In the foreclosure 
of the same are not entitled to priority In respect to their claims for com- 
pensation, over receiver's certificates Issued under décrétai orders. 

8. Bame — Allowances to Receivbrs and Their Somcitorb. 

Allowances to rallroad receivers and their sollcitors as compensation for 
services rendered are taxable as part of the costs, and as such are enti- 
tled to priority over the receivers' certificates. 

4. Practice on AppBAii— Assignmbnts of Erroh — Motion to Strike. 

A motion to strike out an assignment of error on the ground that It was 
not well talien is not proper practice, as the question whether the assign- 
ment is well taken Is the ultimate question In eveiy contested appeaL 

Appeal f rom the Circuit Court of the "United States for the South- 
ern Division of the Northern District of Alabama. 

The appellants are the holders of receiver's certificates Issued by the re- 
celver of the Birmingham, Powderly & Béssemer Street-Railroad Company, 
appointed In two causes In the court below, in each of which the appellees 
were complainants and the said street-rallroad company was défendant. The 
last of thèse causes was a blU filed by the complainants to foreclose two 
mortgages executed by the défendant to said Mercantile Trust & Deposlt 
Oompany, as trustée; Its co-complainant, Dellatorre, belng a holder and 
owner of bonds secured by both mortgages. In that cause there was entered, 
•n September 29, 1892, a decree of foreclosure and sale, with an order of ref- 
«rence to the master to ascertaln and report the amount of the outstanding 
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and unpaid receiver's certiScates, the expenses and compensation of the re- 
celver and his solicitors, allowances to the trustée for Itself and its solicitors, 
and ail othèr charges, Includlng the outstanding mortgage Indebtedness. On 
the report of the master a further decree, conflrmlng the same, was entered 
on January 11, 1898. The sale has not yet been made. The receiver's cer- 
tificates, amounting to the sum of $40,000, wlth interest thereon, remain due 
and unpaid. They were duly Issued under décrétai orders made in the cause, 
and there is no question as to their validity, or as to the amount due on them. 
The order authorizing the issue of thèse certificates declared that they shouM 
be "a flrst lien upon ail the property, effects, rights, and franchises of said 
railroad company, prior to the lien of the mortgages described in the com- 
plainant's bill and to ail otlier liens thereon." There were allowances made 
by the court aggregating, besides taxable court costs, $19,411.20, thus: To 
the trustée, às compensation, $1,000; to the trustée, as expenses, $911.20; to 
the trustée, aS compensation to its solicitors, $10,000; to the receiver, as com- 
pensation, $5,000; to the receiver, as compensation to hls solicitors, $2,500. 
By the decree appealed from thèse allowances were given priority over the 
receiver's certificates. It appears from the record that the property will not 
bring at a sale a sufficient sum to pay the costs, allowances, certificates, and 
other debts whieh hâve priority over the bonds secured by the mortgages. 

John P. Tillman and Frank W. Christian, for appellants. 
Frank A. Clark, A. C. Howze, John White, J. W. Smith, E. K, 
Campbell, and E. K. Montgomery, for appellees. 

Before PAEDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

TOULMIN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The questions raised by the assignments of error involve the pri- 
ority of payment of the receiver's certificates, the other debts con- 
tracted by him, of the allowances made by the court below, and of 
the reasonableness of said allowances. The record embraces thi-ee 
appeals, taken from three separate decrees rendered in the cause, 
the last of whieh was entered on November 9, 1894. As substan- 
tially the same questions are raised upon each of the appeals, we 
deem it necessary for the décision of the case to consider only the 
appeal from the last decree, whieh is confessedly final and appeal- 
able, while the other two decrees may be considered as interlocutory 
decrees. They are in fact so treated by both the counsel for the 
appellants and the appellees. The appellees move the court to 
dismiss the appeals taJien from the two first-mentioned decrees. 
From the view we take of the case, it is unnecessary for us to pass 
upon thèse motions. 

1. Our opinion is that the decree of November 9, 1894, was errone- 
ous, because it modified and altered the decree of January 11, 1893, 
rendered at a former term of the court, and whieh was a final decree. 
"A decree of sale in a foreclosure suit, whieh settles ail the rights 
of the parties, and leaves nothing to be done but to make the sale 
and pay out the proceeds, is a final decree." Grant v. Insurance Cb., 
106 U. S. 429, 1 Sup. et. 414; Green v. Fisk, 103 U. S. 518; Railroad 
Co. T. Swasèy, â3 Wall. 405. "A decree whieh terminâtes the liti- 
gation between the parties on the merits of the case is a final decree." 
Bostwick V. Brinkeroff, 106 U. S, 3, 1 Sup. Ct. 15. The decree of 
September 29, 1892, was a decree of foreclosure and sale, and of 
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référence to the master to ascertain and report the amount of the 
mortgage indebtedness, of proper allowances to be made to the re- 
ceiver as compensation and expenses, of the amount of receiver's 
certiflcates outstanding, and of proper allowances to the trustée and 
its solicitors. The decree of January 11, 1893, waa a decree of con- 
firmation, and, taken in connection with and aided by the decree of 
Septetnber 29, 1892, terminated the litigation between the parties 
to the suit on the merits of the case, âxed their respective rights, 
and was a final decree, which passed beyond the control of the court 
at the close of the term at which it was rendered. "A final decree 
cannot be vacated, altered, or modifled after the close of the term at 
which it was rendered." Bronson v. Schulten, 104 U. S. 410; 
Williams v. Morgan, 111 U. S. 684, 4 Sup. Ct. 638; Central Trust Co. 
T. Grant Locomotive Works, 135 U. S. 224, 10 Sup. Ct 736. 

2. The decree of November 9, 1894, was also erroneous, and must 
be reversed, because it gave to the amounts allowed to the trustée 
and its solicitors as their compensation and expenses priority over 
the receiver's certificates. It is a gênerai principle that, when a 
trust fund is brought into court for administration and distribution, 
it must bear the expense incurred in proper proceedings taken for 
the purpose. That expense necessarily includes reasonable counsel 
fées. The counsel not only represents the complainant who em- 
ploys him to represent his interest in the suit, but he incidentally 
represents ail others having a common and like interest in the suit 
and in the fund brought by it into court, and who avail themselyes 
of his services, and share in the benefits. It is but équitable and 
just that he should be compensated by ail parties thus interested, 
and that he should hâve a lien on the fund for his compensation to 
the estent of their interest in it. But the rule cannot justly apply 
against one who sets up in himself an independent right to the prop- 
erty or fund in litigation. Tlie holders of the receiver's certiflcates 
are clearly not of the same class, having a similar interest in the 
subject-matter of the litigation with the complainants, who bring 
the suit for themselves and ail others having an interest in the 
mortgages sought to be foreclosed by the suit. They do not share 
in the benefits of that suit. Their right is independent of it, and 
their claim involves an antagonistic interest to that of the complain- 
ants. "After the fund or property has been brought in and made 
available by the decree of the court, and nothing remains but the 
proper administration and distribution, contests which may arise 
between claimants in respect to priorities or to the right to share 
are individual contests, invoMng antagonistic interests," Strong 
V. Taylor, 82 Ala. 213, 2 South. 760; Hand v. Railroad Co., 21 S. C. 
162; Miller v. Kehoe (Cal.) 40 Pac. 485; Trustée v. Greenough, 105 
U. S. 527; Eailroad Co. v. Pettus, 113 U. S. 116, 5 Sup. Ct. 387; 
Bound V. Eailway Co., 59 Fed. 509. The solicitors for the complain- 
ants hâve a lien on any fund in court going to their clients, who are 
the parties interested in the foreclosure suit, and they are entitled to 
be paid from that fund before their clients are paid (Ex parte 
Lehman, Durr & Co., 59 Ala. 631; Eailroad Co. v. Pettus, supra), but 
such lien should be postponed to that of the holders of the receiver's 
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certiflcates, who are entitled to priority of payment over the allow- 
ance to the trustée and its solicitors. We consider the allowance as 
compensation to the receiver and his solicitors as part of the taxable 
costs in the case, and as such is preferred to the i*eceiver's certiflcates, 
and entitled to prior payment. 

3. We express no opinion as to whether the amounts allowed to 
the trustée and to its solicitors and to the receiver and his solicitors 
are excessive. We appreciate the fact that "no question can arise 
in a case giving greater embarrassment to a judge personally than 
the question of counsel fées," yet we f ully concur with the suprême 
court of Alabama in the opinion eipressed in Strong v. Taylor, 
supra, that "the courts, while observing principles of equity, and a 
fair considération of the value and utility of the services rendered, 
should be cautions not to award excessive or improper allowances, 
whereby just criticism may be provoked." But the allowances in 
this case were settled by the decree of January 11, 1893, which was 
a final decree. From that decree no appeal has been taken. On the 
hearing of this case there was submitted by the appellees a motion 
to strike ont certain assignments of error relating to the amount of 
said allowances. A motion to strike ont an assignment of error 
because not well taken is not good practice. If permitted, it being 
a preliminary question, the court could be called on to hear the case 
by piecemeal; for in every contested appeal the ultimate question is 
whether the assignment of error is well taken. The motion to strike 
out is denied. The decrees appealed from are reversed, and the 
cause is remanded, with directions to the court below to enter a 
decree in accordance with the views expressed in this opinion. 



LOWB V. PIONEER THRESHING 00. et al. 
(Circuit Court, D. Minnesota. November 29, 1895.) 

1. CoRPORAîioKS— Management— Interférence bt Court. 

A court will not interfère in the internai policy and management of a 
corporation, unless it is manifest that it is about to exceed its corporate 
powers, and do an act In fraud of the rights of stocliholders. 

2. Samb— PuRCHAsiNO Stock — Disposition of Assbts. 

The stockholders of a corporation, by the vote of a majorlty, from which 
a minority dissented, authorized the directors to buy the stock of certain 
stockholders, and pay therefor In plant, machinery, etc., constituting nearly 
ail the assets and property of the corporation. Hdà that, although, in the 
absence of statutory prohibition, the corporation might buy Its own stock, 
at least with its profits, and with the consent of the stockholders, the pro- 
posed action would be In fraud of the rIghts of the dissenting stockholders, 
and should be enjoined. 

This was an action by Henry B. Lowe against the Pioneer Thresh- 
ing Company and W. E. Blodget and others, its directors, for an 
injunction and receiver. 

Merrick & Merrick, for complainant. 
Geo. N. Baxter, for défendants. 

NELSON, District Judge. Upon full examination of the bill, 
the accompanying affldavits, and those presented in rebuttal, I am 
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satisfied that tliere is no sufficient reason for the appointment of 
a receiver. The corporation of which complainant is a stockholder 
was overcapitalized at the outset of its organization, and it appears 
to hâve at this time nearlj as large an amount of assets in value 
as it had when the removal was efifected from Minneapolis to Fari- 
bault. A court will not interfère in the internai policy and man- 
agemept and control of a corporation, unless it is manifest that it 
is about to exceed its corporate powers, and do an act which would 
be in fraud of the rlghts of stockholders. The records of the cor- 
poration show that on June 25, 1895, at a stockholders' meeting, the 
following resolution was proposed and adopted, three persons rep- 
resenting stock voting in the négative : 

"Resolved, that we, the stockholders of the Pioneer Threshing Company, do 
hereby instruct the board of directors elect to take the following action, at 
any time after thls meeting, during their term of ofûce. If in thelr judgment 
they deem such action advisable: (1) To buy from the résident stockholders 
of Faribault, and those jolning with them, the stock issued on accoimt of re- 
moval of the business of the company from Minneapolis, and pay therefor in 
plant, màchinery, etc., property or assets of the company." 

It is a mooted question in this country as to whether a corpora- 
tion may purchase shares of its own stock. Many states forbid it. 
In the absence of a charter prohibition or a statute forbidding it, 
there is no reason why the stock should not be purchased, at least 
with the profits derived from the business of the corporation, where 
ail the stockholders assent thereto. The tendency of the décisions 
in the state of Minnesota is on this line. See State v, Minnesota 
Thresher Manuf'g Co., 40 Minn. 227, 41 N. W. 1020. But in the case at 
bar the purchase of the stock was to be made by a transfer of nearly 
ail the assets and property of the corporation to a few favored 
stockholders, and, evidently, there would be no equal exchange in 
value. This, it seems to me, would be in fraud of the rights of the 
minority stockholders, who protested against the resolution to make 
this purchase of stock. I shall therefore refuse the motion for the 
appointment of a receiver, but shall order an injunction, restrain- 
ing the directors from carrying out the plan contemplated by the 
resolution of -lune 25, 1895. 

A decree will be entered accordingly. 



TUG RIVER COALr & SALT CO. V. BRIGEL et al. 

(Circuit Court of AppeaJs, Sixth Circuit. November 6, 1895.) 

No. 249. 

CosTs — Personal Liabimtt of Trustées. 

A bill by trustées to foreclose a mortgage failed to show jurisdiction in 
the circuit court, but no objection was made in that court, and there was a 
decree for complainants. On defendant's appeal, the decree was reversed, 
and the circuit court of appeals awarded défendant costs in the circuit 
court, and divided the costs of the appeal. Meld, that the judgment as to 
costs should not be modified so as to show that complainants were liable 
as trustées only, and not personally. 
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2, Same— Sbt-Opf;OF Costs. 

Nor should the judgment be modified so as to allow complalnants to set 
ofE their llablUty for costs agâinst the debt due by défendant. 

8. Same — On Kkvbrsal — Want of Jueisdiction. 

The circuit court of appeals, on reversing a decree for complalnants for 
f allure of the blll to show jurisdlction In the circuit court, may award de- 
fendant costs In the circuit court 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

In equity. Bill by Léo. A. Brigel and Logan C. Murray, trustées, 
against the Tug River Coal & Sait Company and others, to foreclose 
a mortgage, and for further relief. There was a decree for com- 
plainants, and the Tug River Coal & Sait Company appealed. The 
circuit court of appeals reversed the decree for failure of the bill 
tb shov? jurisdiction in the circuit court, though the objection was 
not raised below, and remanded the case, with instructions to dis- 
miss the bill, in the absence of an application to amend so as to 
show jurisdiction. The circuit court of appeals awarded the appel- 
lant costs in the circuit court, and dîvided the costs of the appeal. 
67 Fed. 625, 14 C. C. A. 577. 

The appellees moved (1) to modify the judgment as to costs, so as 
to show aflSrmatively that whatever judgment is rendered is against 
the appellees as trustées, and not in their individual capacities, on 
the ground that this was not a proper case in which to charge trus- 
tées personally with costs; (2) to modify the judgment so as to al- 
low any judgment for costs to be set off against the debt due by the 
appellant to the appellees as trustées; (3) to vacate so much of the 
judgment as awarded to the appellant the costs in the circuit court, 
on the ground that the circuit court of appeals, on reversing for 
want of jurisdiction in the circuit court, cannot award such costs. 

Bullitt & Shield, for appellees. 

Motion to modify judgment as to costs denied. 



EYBRS et al. v. HADDBM et al. 

(Circuit Court, W. D. Wlsconsin. November 30, 1895.) 

1. Wabranty dp Chattels — Remédies pob Brbach. 

When a chattel is sold with a warra:nty of quality, accompanied by an 
agreement that if it proves to be Inferior in quality It may bo returned 
to the seller, or exchanged for another article, the buyer, upon breaoh of 
the warranty, Is not restrlcted to such spécial remedy, but may waive it 
and sue for the breach of warranty. 

3. Same. 

Défendants sold plaintifCs a stallion, warranting him to be a reasonable 
foal getter, and agreelng, if he should prove not to be so, to replace 
him with another horse, if retumed as sound and in as good condition as 
when purchased. The stallion having proved not to be a reasonable foal 
getter, held, that plaintifCs were not bound to return him to défendants, or 
give them an opportunity to supply another horse, but might sue défend- 
ants for breach of the warranty. 
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Jackson & Jackson, for plaintiffs. 
Fethers, Jeffris & Fifield, for défendants. 

BUNIS', District Judge. Thls is an action brought by tbe plain- 
tiffs, who are citizens of North Dakota, against the défendants, who 
are citizens of Wisconsin, upon a warranty in the sale of a stallion. 
The défendants are importers of blooded horses at Janesville, Wis., 
and on March 11, 1893, sold to the défendants an imported stallion, 
by a bill of sale containing the folio wing printed warranty : 

"We hereby guaranty the above-named horse to be a reasonable foal getter, 
with proper care and handling. In case he should prove not to be so, we 
agrée to replace hlm with another horse of same breed and priée, upon deliv- 
ery to us of the above-named horse et our stables without cost to us, if as 
Sound and in as good condition as when purchased of us." 

The case was tried before a jury at La Crosse in September, 1895, 
and a verdict rendered in favor of the plaintiffs for |1,350. The 
price paîd for the stallion was |2,700. The plaintiffs' évidence was 
directed to show that the horse, instead of being a reasonable foal 
getter, was what is known among horsemen as a "ridgling," an cl 
nearly worthless as a foal getter. The plaintiffs' évidence went to 
show that during the season of 1893, when the plaintiffs stood him 
for service, he got only about 10 per cent, of mares served with foal, 
and that his value was not more than that of a common workhorse, 
or about $150. After the évidence was in the défendants asked the 
court to direct a verdict in their favor, on the ground that the évi- 
dence showed that plaintiffs did not return the horse according to 
the conditions of the warranty, and give the défendants the op- 
portunity to replace him with another horse. The court overruled 
the motion pro forma, reserving the question for further argument 
upon a motion for a new trial, in case there should be a verdict 
in favor of the plaintiffs. That motion has now been heard, and 
fully argued and considered, and the court is of opinion that it 
must be overruled. The rule is laid down in 28 Am. & Eng. Enc. 
Law, 827, as follows: 

"In a sale of certain classes of articles, the contract of sale frequently spéci- 
fies the buyer's remedy in case the warranty is not complled with. The 
buyer is not concluded by such a provision, however, but may waive the 
spécial remedy, and proeeed as if the contract had been silent in that par- 
ticular. The spécial remedy usually allowed In such contracts is the privilège 
of retuming the article, if it proves not to be as warranted, and to receive 
back the priée paid." 

And it seems to be fully supported by the authorities. One of 
the leading and best-considered cases on the subject is that of Man- 
ufacturing Co. v. Gardner, 10 Cush. 88. In that case the court, by 
Metcalf, J., says: 

"When a seller, In addition to a warranty of property, makes a promise to 
take It back if it does not çonform to the warranty, we cannot hold that such 
superadded provision rescinds and vacates the contract of warranty. We are 
of opinion that in such case the buyer has, if not a double remedy, at least a 
choice of remédies, and may either return the property withln a reasonable 
time, or keep It and maintain an action for breach of the warranty." 
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The same ruling was made by the suprême éonrt of Oonnecticut 
in an opinion by Park, C. J., in Shupe v. Collender, 56 Conn. 489, 
15 Atl. 405. In Perrine v. Serrell, 30 N. J. Law, 454, the action was 
on a warraûty in the sale of a horse, with a provision that if the 
horse did not suit he might be returned, and the seller would take 
him back and send one that would suit. The court held that this 
latter provision was independent of the warranty, and that the 
purchaser was not obligea to return the horse, but could maintain 
his action upon the warranty. In Love v. Ross, recently decided 
(October, 1893) by the suprême court of lowa, reported in 56 N. W. 
529, the con tract was for the sale of a stallion, with a warranty that 
he was a reasonably sure f oal getter under favorable circumstances, 
and in defaolt of which the purchasers could return the stallion to 
the sellers in as good condition as he was then in, and the sellers 
would exchange him for another, giving or receiving the actual dif- 
férence of value in the two animais. In my judgment the case is 
not distinguishable from the one at bar. It was held that the pur- 
chasers had the right to tetain the horse and to recover damages 
for the breach of the warranty, or to return him and receive another 
horse in exchange upon the terms stated. Hefner y. Haynes^ by 
the same court, decided in 1894, reported in 57 N. W. 421, holds to 
the same rule under a similar warranty in the sale of a stallion. 
The suprême court of Minnesota, in Mandel v. Buttles, 21 Minn. 391, 
and Fitzpatrick v. D. M. Osborne & Co., 50 Minn, 261, 52 N. W. 861, 
lias held the same doctrine, foUowing Manufacturing Co. v. Grard- 
ner, supra. Kemp v. Preeman, 42 111. App. 500, was an action upon 
the following warranty on the sale of a stallion: 

"We warrant the animal to be sound and healthy, and in every respect an 
ayerage breeder; and, In case he fails to be an average breeder, we agrée to 
take him back and replace him with another horse of equal value and merits." 

; And the court says : 

"The transaction between the parties waS an unconditipnal, absolute, and 
fuUy-completed sale, with à warranty of the seller superàidded. Had there 
been no condition in the contract by which the appellants bbund themselves 
to take the stallion back In case of a breach of the warranty, the appellee 
conld only hâve képt the horse and s(iught damages for the breach. The 
clause by whlcb the appellants agreed that the horse might be returned if 
there was a breach of the warranty only* operated to give the appellee that 
privilège, which otherwlse he would not hâve had." 

The suprême court of Wisconsin has afftrmed the same doctrine 
in Osborne v. McQueen, 67 Wis. 392, 29 N. W. 636, and in Park v. 
Richardson & Bflynton Co„ 81 Wis. 399, 51 N. W, 572. 

I hâve examined ail the cases çited by the defend,ants in opposi- 
tion to this construction of the warranty, and hâve not found one 
that may be properly said to take the ôther view aiftd support the 
défendants' contention. In most of them there is a plain obligation 
upoû the purchaser to retiirn, either expressëd or necessarily im- 
plied. One case, which is relied upon by the défendants is Himes v. 
Kiehl, 154 Pa. St. 190, 25 Atl. 632, In that case the warranty re- 
lated to the sale of an engine, and the point made by the défendants 
in an action upon the warranty was based upon the proposition that 
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the guaranty in suit was "that the engine would give sufficient pow- 
er to run tàe separator, or that they would take it back," and that 
the plaintiffs, without complaint or offer to return the engine, con- 
tinued to tise it, and afterwards sold it, without an offer to return. 
The court held the contention good, and that it should hâve been 
afiarmed. In that case it was clearly a condition of the guaranty 
that the engine should be taken back if it did not give sufficient 
power to run the separator. That was ail the guaranty there was. 
In another case much relied upon on the hearing (Hills v. Bannister, 
8 Cow. 32), there was a sale of a church bell, and the vendor had 
guarantied that it should not crack for one year, and to recast it 
if it did crack. It was properly held that an action was not main- 
tainable without ârst giving the sellers an opportunity to recast the 
bell. That was the substance of their guaranty, — that they would 
recast the bell in case it cracked within the year, — and the law 
would not hold them to any other or différent measure of relief. 

In the proper construction of the warranty in the case at bar, 
there are one or two other considérations which I think should hâve 
some weight. The warranty is in print, being part and parcel of a 
printed blank for the sale of horses by the défendants, furnished 
and in common use by them. The guaranty is absolute and com- 
plète in itself, closing with a fuU stop. The provision for a return 
of the horse, which is superadded, does not in terms make it obliga- 
tory upon the purchasers to return him. It only says that upon his 
delivery to the sellers without cost, if as sound and in as good con- 
dition as when purchased, the sellers will replace him with another 
horse. It is only by construction that any obligation can be put 
upon the purchasers to return the horse. It would hâve been very 
easy by the change of a few words, to hâve placed the obligation 
upon the purchasers, in express terms, that is now sought to be put 
upon them by construction. Under thèse circumstances, it would 
seem proper to apply the rule that is sometimes applied, that, when 
there is doubt about the proper construction, to construe the con- 
tract most strongly against the person furnishing the printed blank 
containing the provision in question. 

It is évident that, if the construction contended for by the de- 
fendants be the true one, the remedy under the warranty, in the 
circumstances of this case, might amount to but very little. Under 
the provision that the horse must be as sound and in as good condi- 
tion when returned as at the time of the sale, it is évident that the 
purchasers could refuse to receive him back if he lacked in any de- 
gree of being in as good condition as when sold. The sale was in 
March. The foal-getting qualities of the horse could not be tested 
until late in the season of that year. If in the meantime a ring- 
bone or spavin or other defect should corne upon the horse, or he 
should hâve any distemper or sickness common to horses, without 
any fault on the plaintiffs' part, and perhaps from causes existing 
before the sale, the vendors might refuse to receive the horse back, 
though the defect may hâve had no relation to or effect upon his 
value for the purposes for which he was sold, in which case the 
purchasers would hâve no benefit from the warranty. There is a 
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provision in writing fliled into the blank which shows quîte clearly 
that the vendors intended to hâve it in their power to take advan- 
tage of any slight defect or aliment whatsoever in the horse arising 
after the sale, though it should hâve no relation to his qualities as 
a foal gçtter, That provision is this, that; 

"In case thls horse is returned on account of not being a reasonable foal 
getter, a lump on Inslde rlght fore leg, and below the knee, shall not be con- 
sidered a blemish and reason for not taking him back, as a small injury ap- 
pears there now." 

If he did not prove to be a good foal getter, which could not be 
tested until one season had elapsed, and could not be returned on 
account of some small blemish not affecting materially his value, 
which rendered him in not so good a condition as at the time of 
the sale, the warranty would be of no appréciable value, if there 
were no remedj for a breach except to return the horse. Such a 
resuit, considering the language used, could hardly hâve been in 
the contemplation of the parties. The motion for a new trial is 
denied. 



SHIPMAN V. OHIO COAL B3X0HANGB. 
(Circuit Court of Appeals, Sixth Circuit November 6, 1895.) 

No. 297. 

1. Practicb— Stipulation to Rbfer— Review on Appeal. 

The parties to an action at law pending in the United States circuit 
court stipulated that it should be referred to a spécial master, who 
should take and report évidence, wlth his conclusions of fact and law; 
that either party mlght flle exceptions to his report, which should be 
dlsposed of by the court; and that the rlghts of the parties should be 
in ail respects as though the action were one within the provisions of 
section 5222 of the Revlsed Statutes of Ohlo. Hdd, that such stipulation 
neither enlarged nor contracted the rlghts of the parties in respect of 
the mode or authorlty of the circuit court of appeals to revise, on writ 
of error, a judgment of the circuit court, when there was no trial bj- 
jury. 

2. Samb— What Opbn to Rbvibw. 

Had, further, that the trial, so ordered on stipulation, before a spécial 
master, was neither a trial by Jury nor by the court, in accordance with 
Kev. St. § 649, but was a trial by a master sltting as référée or arbltra- 
tor; that only rulings and décisions in matter of law, after the award, 
were revlewable on wrIt of error; and, to présent a question to an 
appellate court, it was essential that the court trylng exceptions to the 
award should ascertain the facts upon which the judgment excepted 
to was founded. 

3. Samb. 

Hdd, further. that, upon revîew of a judgment entered by the court 
upon review and confirmation of the master's report, the only question 
open was whether there was any error of law in the judgment so en- 
tered upon the facts found by the court. 

In Error to the Circuit Court of the United States for the West- 
ern Divisipn of the Northern District of Ohio. 

Thls. was an action upon an: open account, begun In the Lucas eoùnty 
court of eommon pleas, and removed by the défendant upon the ground 
of diversity of cltizeiishlp, into the circuit court of the United States. The 
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account upon which the suit was brought embraced very large transactions, 
and was for coal sold and delivered to the plaîntiff In error, or on his order, 
to the amount of $272,898.86, and was credlted wlth payments aggregatlng 
$265,622.32. The suit was for a balance claimed to be due, of $7,276.48. 
The défendant, by pleadings authorlzed by the code practlce of Ohio, denied 
any llability. After Issue had been duly made up, a wrltten stipulation 
was flled, by whlch the parties agreed that an order should be made re- 
ferring the issues to a spécial master, to be appointed by the court, who 
should take évidence and report same to the court, together with his con- 
clusions of fact and law. It was further provided that either party might 
file exceptions to jthis report, to be disposed of by the court, and the report 
conflrmed, modified, or re-referred, and that "the rlghts of the parties hereto 
shall in ail respects be as though the said action was one within the pro- 
visions of section 5222 of the Revised Statutes of Ohlo." In compliance with 
this stipulation, a spécial master was appointed, and a référence ordered 
in accordanee with the agreement entered of record. A large mass of tes- 
tlmony was taken in wrlting by this spécial master, bearing upon the 
issues submitted, and much documentary évidence received, ail of which 
he reported to the court, together with his spécial flndings of fact and his 
conclusions of law, upon which he found in favor of the plaîntiff for $2,251.- 
56, with interest from February 13, 1888. To the report the défendant 
flled a number of exceptions, ail of which were overruled. The court then 
conflrmed the report, and rendered judgment In favor of the plaîntiff for 
the amount reported due. ,Thls judgment concludes wlth the récital that 
"to ail of which orders and ruiings of the court overrullng said exceptions 
•of défendant, and giving judgment upon said report, the défendant hereby 
excepts." This constitutes the only statement of exceptions reserved upon 
the trial by the court. A blll of exceptions was drawn and allowed, which 
Includes the stipulation for a référence, the report of the spécial master, 
includlng the whole of the évidence flled by him as an exhlbit to his report 
or flndings, and the exceptions flled by plaîntiff in error to that report. 
Plaîntiff in error then sued out this wrlt of error, and has assigned as error 
the action of the court in overrullng the several exceptions flled to the report 
of the spécial master. 

B. A. Hayes, for plaintiflf in error. 

Julian G. Dickinson and J. H. Hamilton, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

After stating the foregoing facts, the opinion of the court was 
delivered by LUETON, Circuit Judge. 

The errors assigned do not arise upon the record independently 
of the bill of exceptions. Unless, therefore, the bill of exceptions 
has been regularly allowed the grounds assigned for reversai are 
not open for our considération. The parties seem to hâve labored 
under the opinion that they could obtain a trial of the issues in the 
mode provided by section 5222, Rev. St. Ohio, and préserve to them- 
selves ail the modes of review by an appellate court admissible un- 
der the law of Ohio in cases properly within the terms of the section 
referred to. The statute referred to in the stipulation for a trial 
by a spécial master is expressly limited in its application to "ac- 
tions in which the parties are not entitled to a trial by jury." This 
action was a plain, simple action at law, and either party was en- 
titled to hâve a trial by jury. The statute therefore had no applica- 
tion, even if the cause had been tried in the courts of Ohio. The 
stipulation that the rights of the parties should be "in ail respects 
a,s though the cause of action was within the provisions of section 
5222, Rev. St. Ohio," is unavailing. It neither enlarges nor con- 
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tracts the rîghts of the parties in respect of the mode or autliority 
Of thig court to revise on \vrit of error a judgment of the circuit 
court of the United States where there was no trial by jury. The 
whole subject of the préparation and allowance of bills of exception 
and of the granting of appeals or writs of error is independent of 
State statutes or state practice, and dépends upon either the com- 
mon law or the acts of congress regulating the subject. In re 
Ohateaugay Ore & Iron Co,, 128 U. S. 544, 9 Sup. Ct. 150; Andes 
V. Slauson, 130 U. S. 435, 9 Sup. Ct. 573; Insurance Co. v. Hamilton, 
11G.:C,A.42, 63Fed.93. 

The trial thus ordered before a spécial master, on consent of the 
parties, was neither a trial by jury nor a trial by the court in ac- 
cordance with section 649, Rev. St. U. S., but was a trial by a mas- 
ter sitting as a référée or arbitrator, under a rule of court, con- 
sented to by both parties. The practice of referring suits pending 
in courts of the United States to a: référée or arbitrator, under a 
rule of court, consented to by the parties, has been sanctioned in 
a number of instaijces. Where there has been such a référence, 
only rulings and décisions in matters of law, after the award, are 
reviewable où writ of error, and, to présent a question to an appel- 
late court, it is essential that the court trying exceptions to the 
award should ascertain the facts upon which the judgment or opin- 
ion excepted to was founded. Railroad Co. v. Myers, 18 Jïow. 246; 
Heckers y. Fowler, 2 Wall. 123. 

The stipulation in this case was not, as is usual, under a rule to 
submit a pending case to the award of an arbitrator, whose con- 
clusion should be entered as the judgment of the court, but 
that the parties reserved the right to file exceptions, and that 
the court might conflrm, modify, or re-refer the issues. This was 
an effort to apply the Ohio practice in regard to a référence of an 
équitable action to a purely légal action pending in a court of the 
United States, If we construe the stipulation and its légal effect 
most favorably to the plaintiff in error, it must be treated as an 
agreement that the court might review and reconsider, on excep- 
tions, ail the ândings of law and fact made by the master, and for 
this purpose might examine and weigh ail the évidence reported to 
the court by the master, and that judgment should then be entered 
according to the resuit of this re-examination of the case. Thus 
considered, the eiïect of the "confirmation" of the report would en- 
able us to regard the "conflrmed" report as "findings of law and 
fact" by the court. Inasmuch, however, as the stipulation thus con- 
strued would not be a submission to the décision of the court with- 
out a jury, within the provisions Of sections 649, 700, of the Eevised 
Statutes of the United States, the only questions presented upon 
this writ of error is whether there is any error of law in the judg- 
ment of the court upon the facts thus found by the court while sit- 
ting, by stipulation, as if a chancellor acting upon exceptions to a 
master's report in equity. The case thus presented, in its înost 
favorable aspect for the plaintifE in error, is completely governed 
by Shipman v. Mining Co., 158 U. S. 356, 15. Sup. Ot. 886; Bond v. 
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Dustin, 112 U. S. 604, 5 Sup. Ct. 296; Paine v. Ràilroad Cd., 118 U. S. 
152, 6' Sup. Ot. 1019; and Andes v. Slauson, 130 U. S. 435, 9 Sup. Ot. 
573. The submission in Shipman t. Mining Ck). was almost identical 
witli that in the case before us. In Paine v. Ràilroad Co., supra, tbe sub- 
mission was, under a Ver-mont statute, to the judge "as référée." The 
court treated the findings of fact by the judge sitting as référée as 
properly brought up by the bill of exceptions, and held that the only 
question presented by the writ of error was whether there was any 
error of law in the judgment rendered by the court upon the facts 
found by the référée. In Andes t. Slauson, cited above, the sub- 
mission was "to the Hon. A. G. Coxe, at his chambers, without a 
jury, with the same force and effect as if tried at a circuit ter m of 
this court." This stipulation was made the order of the court by 
consent of the parties, and the cause submitted to Judge Coxe, at 
chambers, who heard the évidence, and made a gênerai flnding in 
favor of the plaintiflf, on which judgment was regularly entered. A 
bill of exceptions was allowed, setting forth ail the évidence heard 
at the trial, and setting out objections made and overruled during 
the trial to the admissibility of portions of the plaintiff's évidence. 
Upon a writ of error to the suprême court, that court, through Mr. 
Justice Gray, said : 

"The right of review Is limited to questions of law appearing on the 
ïace of the record, and does not extend to matters of fact or of discrétion. 
Questions of law arising upon the trial of an Issue of fact cannot be made 
part of the record by bill of exceptions unless the trial is by jury, or by the 
court after due waiver In writing of a jury trial; and when the trial is, by 
rule of court and consent of parties, before a référée or arbitrator, no 
question of law can be reVlewed on error, except whether the facts found 
by him support the judgment below. In the présent case there was no 
demurrer, or case stated, or spécial verdict, or flnding of facts by the court 
or by a référée, presfenting a pure question of law. But the pleadings 
presented Issues of fact, which, in the légal and regular course of pro- 
ceeding, could be tried by a jury only, and at a stated term of the court, 
unless the parties elther, in writing, waived a jury, and submitted the 
case to the court's décision, or else agreed that the case should be tried and 
determined by a référée. There was no waiver of a jury trial and submis- 
sion of the détermination of ail issues of fact to the court. But the case 
was tried, by consent of the parties, before the judge, at chambers, under 
an order providing that it should be so tried, and that 'if it shall appear to 
the judge, upon such trial, that there are questions of fact arising upon 
the Issues therein, of such a character that the judge would submit them 
tp the jury if one were présent,' they should be submitted to a jury at the 
next term of the court; and the only flnding of the judge was a gênerai 
flnding for the plaintifC." 

In the case before us there were no ruliiigs by the court or mas- 
ter, during the progress of either of the trials, to which exception 
was taken at the time, and presented by bill of exception. That 
the facts found by the spécial master and adopted by the court are 
suflcient in law to support the judgment rendered by the court 
bas not been disputed, or made the subject of an assignment of 
error. The real contention of plaintiff in error has been that the 
évidence submitted to the spécial master and re-examined by the 
court, and set out in the bill of exceptions, does not support the 
conclofions of fact upon which the judgment resta. Being of opin- 
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ion îthât thè bill of exceptions improperly includes évidence heàrd 
on the trial, and that the facts stated in that bill of exceptions can- 
not be regarded on error in this court, we must afArm the judgment 



ODBLL V. REYNOLDS et al. 

(Circuit Court of Appeals, Sixth Circuit. October 28, 1895.) 

No. 264. 

1. Jddgment— CoKBBCTioN Qp Erroks— Bnd of Term. 

Courts hâve power to correct their judgments (as distinguished from 
altering or ameuding them), after the end of the term, so as to make 
them conform to the fact; that is, to the actual proceedings In court, and 
the judgment directed to be entered thereon. This power, however, 
should be cautiously and dlscreetly used. 

2. Same— Notice to Parties. 

Judgments niay be corrected after the end of the term in two classes 
of cases: (1) Where the necessity for the correction, and the matter from 
whlch it Is to be made, appear upon the face of the record; (2) where 
justice requires a correction to be made from matters resting in the recol- 
lection of the judge, or in évidence aliunde. In the former case, notice 
to the parties is unnecessary; in the latter. If the matter rests in the 
recollection of the court, it is doubtful whether notice is requlred; if it 
rests in évidence aliunde, notice Is necessary, and the correction would be 
void without it. 

8. Same— JUDGMENT on Cognovit Notes. 

Where an action was brought on 12 promissory notes, each containing 
a warrant of attorney authorizing any attomey at law to confess judg- 
ment, and. a cognovit was filed by an attorney styllng hlmself as such, 
but the judgment entered recited that the cognovit was filed by defend- 
ant's "attorney in fact," and that the judgment was for the amount due 
"on the note," held, that the judgment might be corrected In thèse partlcu- 
,lars, after the end of the term, by an order nunc pro tune, without notice 
to défendant 

4. bAME— Warrants of Attorney— Joinder of Causes of Action — Promis- 
sort Note. 

Where 12 promissory notes were given by the same party at the same 
time, each containing a warrant of attomey authorizing any attorney at 
law to confess judgment thereon, and ail the notes came into the hands 
of plaintiff, who sued upon ail in one action, hdd, that the authority given 
by the warrant of attomey extended to the flling of a cognovit in that 
action coverihg ail the notes, and that It was not reStricted to confessing 
judgment upon each note in a separate suit thereon. 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This action was brought by the plaintIfC In error, James A. Odell, against 
Frank Reynolds and his guardian, upon a judgment rendered by the superlor 
court of Cook county, 111., on the 18th day of April, 1892, in favor of this 
plaintiff and against the sald Frank Reynolds, for the sum of $25,000, upon 
12 promissory totes, aggregatlng in amount $25,000, and bearing date the 
llth day of April, 1892, each of whlch was accompanied by a warrant of at- 
,torney to confess judgment thereon. Nioe of thèse notes were for the sum 
of $2,000 each, and three were for the sum of $2,333.33 each. Four of the 
notes were payable to thé order of C. H. Odell, foui- to the order of J. A. 
Odell, and four to the order of L. J. Odell, and were ail îadorsed to James H. 
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Odell, the présent plaintiflf. The notes and the warrants of attomey em* 
bodied therein were ail in the same form, except as they varied In the 
amouuts, tlme fixed for payment, and the person to whose order they were 
payable, respectlvely. A copy pf one of them is hère given: 

"$2,000 00. Chicago, 111., April llth, 1892. 

"On or before the llth day of May, 1892, the subscriber, whose post office 
is Cincinnati, county of Hamilton, state of Ohio, promise to pay to the order 

of C. H. Odell, two thousand dollars. Payable at , for value received, 

with 6 per cent, interest per annum from date. Payable annually; with ex- 
change, on New Yorij or Chicago, and expense of collection. If interest is 
not paid annually, to become principal, and draw same rate of interest 
herein stated. And I hereby Irrevocably make any attorney at law my attor- 
ney for me and in my name to appear in any court of record in the United 
States or territories, in or ont of term, at any time after date hereof, to waive 
service of process, to confess a judgment on this note in favor of the payée 
or holder hereof, for such sum as shall at such time appear to be unpaid here- 
on, and for costs, including ten dollars, if aniount unpaid is $100 or less (or 
ten per cent, if amount Is over $100) for attorney 's fées; to agrée that no 
writ of error or appeal shall be prosecuted on such judgment, nor any bill 
in equity exhibited to interfère therewith; to release ail errors in the en- 
tering of such judgment or issuing the exécution thereon, and to consent to 
the immédiate Issuing of such exécution. 

"Résides , miles of P. O. Franls: Reynolds. [Seal.] 

"Witness: . 

"No. ." 

Indorsements: "Pay to the order of James H. Odell, C. H. Odell. The 
Stone Lake Ice Co., Frank Reynolds, Prest." 

On the 18th day of April, 1892, the présent plaintiff, by Monroe & McShane, 
his attomeys, flled in the office of the clerk of the superior court of Cook 
county his déclaration upon ail of the above notes, counting upon each sep- 
arately, and also a cognovit signed by Edward Hagemann, Jr., as defendant's 
attomey, and an affidavit of J. A. Odell, in proof of the signatures to the 
notes and powers of attorney. The cognovit and afHdavit were In the form 
following: 

"Frank Reynolds ads. James H. Reynolds. Cognovit. April Term, A. D. 1892. 
"And the said Frank Reynolds, défendant in the above-entitled suit, by 
Edward Hagemann, his attomey, comes and défends the wrong and injury, 
when, etc., and waives service of process, and says that he cannot deny the 
action of the said plaintiflf, nor but that he, the said défendant, did undertako 
and promise, in manner and form as the said plaintiff has above complained 
against him, nor but that the said plaintiff has sustained damages on occa- 
sion of the nonperformance of the several promises and undertakings In the 
said déclaration mentioned, including the sum of twenty-five hundred dol- 
lars for reasonable attomey's fées for entering up this judgment, over and 
above the other costs and charges by him about the suit in thIs behalf ex- 
pended, making the total of such indebtedness, principal and attorney's fées, 
the amount of twenty-flve thousand dollars; and the said défendant further 
agrées that no writ of error or appeal shall be prosecuted on the judgment en- 
tered by vlrtue hereof, nor any bill in equity flled to Interfère In any manner 
with the opération of said judgment, and that he hereby releases ail errors 
that may intervene In entering up the same, or issuing the exécution thereon, 
and consente to immédiate exécution upon such judgment 

"Edward Hagemann, Jr., Defendant's Attorney." 

"State of Illinois, County of Cook— ss.: J. A. Odell, being duly swom, de- 
poses and says that he Is acquainted with the handwriting of Frank Reyn- 
olds, the maker of the 12 annexed notes and powers of attomey; and dépo- 
nent further says that the signatures to the said notes and powers of attor- 
neys is the genuine signatures of the said Frank Reynolds, and that afflant 
saw hirn sign said notes. J. A. Odell. 

"Subscribed and sworn to before me, this 18th day of April, A. D. 1892. 

"[SeaL] James C. McShane, Notary Public In and for Said County." 

v.TOF.no.T— 42 
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Amd oni thé same day* It belng one ot thé âays of the April Term of thàt 
court, thé foUowing judgment was rendered: 

"Confession, As'sumpsit 
"James H. bdell vs. Frank Eeynolds, 139,389. 

"And now, on thls day, conies the plaintifE to this suit, by Monroe & Mc- 
Shane, his attomeys, and filés hérein hls certain déclaration in a plea of 
trespâss on the case upon promises. And thereupon also cornes the said 
défendant, by Bdwai'd Hagémann, Jr., his attorney In fact, and files herein 
hls warrant of attorney, the exécution of which being duly proven, and also 
his cognovit, confessing the action of the plaintifC against him, the said dé- 
fendant, and that the plaintifC has sustained damages herein by reason of the 
promises against hlm, the said défendant, to the sum of twenty-five thousand 
dollars. On motion of plaintiff, leave Is giveh him by the court to enter up 
a judgment herein for the amount due on the note flled in said cause, together 
with attomey's fées, as provided in said warrant of attorney. Therefore it 
is considered by the court that the plaintifC do hâve and recover of and f roui 
the défendant his Said damages of twenty-five thousand dollars, in form as 
aforesaid by the said défendant confessed, together wlth his costs and 
charges in his bèhalf expended. and hâve exécution therefor." 

' After the expiration of that term, and on the 26th day of February, 1898, 
in the February term of that court, the foUowing proceedings were had there- 
in, and entered of record: 

"James H. Odell vs. Frank Reynolds. No. 139,389. 
"It is hereby ordered, adjudged, and decreed that the judgment record in 
the above^entitled cause be corrected and amended nunc pro tune as of the 
18th day of April, A. D. 1892, as foUows: Strike ont the words, 'And there- 
upon also cornes, the said défendant, by Edward Hagémann, Jr.,; his attorney 
in fact, and files herein his warrant of attorney,' and insert in lieu thereof the 
iollowing words: 'And thereupon cornes the said défendant, by Edward 
Hagémann, Jr., Jiis attorney at law of this court, who appeared as, attorney 
in fact under the warrants of attorney filed in this case.' And strike ont the 
words, 'For the am(junt due on the note filed in said cause, together with 
attorney's fées, as provided In said warrant of attorney,' and Insert In lieu 
thereof the foUpwin^: 'For the. amount due on the notes flled in said cause, 
together with àttomèy's fées, as provided in said warrants pf attorney.'" 

The judgment remaining unsatisfled, the plaintifC brought this action in 
tlie circuit court of the United States for the Southern district of Ohlo, count- 
Ing upon the said judgment. Loretta Reynolds, as guardian of said Frank 
Reynolds, answered that Frank Reynolds was adjudged t» be Insane by the 
probate court of Hamilton county, Ohio, on the 26th day of.October, 1892, 
Vipop a judgmeutof that court rendered on the 12th day of May, 1892, where- 
by he was adjudged tobe. a. lunatic; and she set up several défenses,— that 
the plaintifC was notthe real party In Interest; that the said superior court 
pf Cook çounty i^evev obtained jurisdiction of the person of Frank Reynolds, 
and had no power or authority to render the judgment! that said Frank 
Reynolds, at the time of the exécution of the notes and powers of attorney, 
was insane and Incapable of entering ;into any contracter performing any 
valid act, and was insane at the time of the flllog of the pétition and recovery 
of the judgment in the superior court of Cook county; and that this was known 
to the plaintifC in that suit when he sought and obtained the judgment; and 
that the said notes were not, nor were any of them, due at the date of the said 
judgment The answer also denled each and every allégation in the pétition 
in the présent suit, .The déposition of Edward Hagémann, Jr., was taken by 
the plaintifC, In which he testifled that, at ttie time when the judgment was 
irenderéd in the stiperior court of Cook county, he was an attorney at îaw 
Ilvlng in Chicago, ànd had beén àdmitted to practice in Illinois in the summer 
of 1891. Upon thé trial of the case In the court below, the plaintifC ofCered 
In évidence a transcript of the proceedings iad in the superior court of Cook 
county, Including the judgment and the order made on the 26th day of Febru- 
ary, 1893, for tiie correction and amendment thereof. Défendants objected, 
first, to the last-mentioned order, and moVed to hâve It strlcken out The 
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objection was sustalned, and the motion granted, to which counsel for plain- 
tiff excepted. Whereupon counsel for défendants furtlier objected to the 
record of the judgment In the case. The objection was sustained, and coun- 
sel for the plaintiff excepted. Thereupon counsel for the plaintifC offered 
the déposition of Hagemann to prove that he was an attorney at law of the 
court in which the judgment was rendered, to which counsel for the défend- 
ants also objected, and, the court havlug sustained the objection, counsel for 
the plaintiff excepted. Thereupon counsel for plaintiff again ofCered in évi- 
dence the transcript above mentloned, and it was again objected to by coun- 
sel for défendants, and the objection was sustained by the court. No ground 
for any of the objections upon which the transcript and déposition were ruled 
out was stated, except a gênerai one of incompetency. Thereupon the court 
instructed the jury to find a verdict for the défendants, which was done, 
and judgment was entered accordingly. Plaintiff thereupon removed the 
case into this court by writ of error. 

Robert Eamsey, for plaintiff in error. 
Joseph Wilby, for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and SE^VERENS, 
District Judge. 

SEVERENS, District Judge, haring stated the case as above, de- 
livered the opinion of the court. 

The flrst question to which we shall giye attention arises upon 
the objection of the défendant to the entry made by the superior 
court for Coolt county on the 26th day of February, 1893, in correc- 
tion and amendment of the judgment it had rendered on the 18th 
day of April, 1892. The grounds of that objection, as stated by 
counsel for défendant in error in argument, are: First, that the 
court had no power to mate the order, for the reason that the term 
at which the judgment was rendered had expired; and, secondly, 
that the order was made without any notice to the défendant of the 
proposed action, and without his knowledge. It must be admitted 
that, by the expiration of the term, the court had no longer any 
power or authority to alter the judgment actually rendered at the 
former term in any essential partieular. But it is too much to say 
that the court had not the power to correct it so as to make it con- 
form to the fact; that is to say, to the actual proceedings in court 
and the judgment directed to be entered thereon. On the contrary, 
it is a power inhérent in the authority of every court having gên- 
erai jurisdiction to correct errors in the making up of its records 
whereby they fail to express the truth in regard to its proceedings. 
And this power may be exercised by the court at any time when the 
error is brought to its attention, and no injury is likely to happen 
to the parties or other persons by its exercise. No doubt, such 
power should be cautiously and discreetly used, but that it exists 
is well established by authority. It is the settled doctrine of the 
English courts, and in most of the courts of this country. Freem. 
Judgm. § 71; Gilmer v. City of Grand Rapids, 16 Fed. 708; In re 
Wight, 134 U. S. 136, 10 Sup. Ct 487; Emery v. Whitwell, 6 Mich. 
474; Frink v. Frink, 43 N. H. 508. In the second case just cited, 
Wight had applied to the circuit court for the Eastern district of 
Michigan for a writ of habeas corpus to be delivered from imprison- 
ment in the House of Correction at Détroit, to which he had been 
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Bentehced by tie district court for the same district. The super- 
intendent of the House of Correction responded that he held Wight 
in custody under that sentence. Thereupon the petitioner showed 
that after his trial and conviction, but before sentence, the case 
was by an order duly made by the district court removed into the 
circuit court, and thereupon claimed that the district court lost its 
jurisdiction over him and so that its sentence was void. There was 
no record of anything done in the case in the circuit court by way 
of remanding it; but the judges of that court, recollecting that they 
had niade an order at a former term remanding the case to the 
district court, directed instanter that the order be entered nunc pro 
tune, and thereupon discharged the writ, and remanded the peti- 
tioner. The suprême court held that this did not transcend the 
power of the court. 

In the présent case counsel for the défendant submit as a vital 
objection to the action of the Illinois court in making the entry for 
correction of February 26, 1893, that "to make that flnding, and 
insert it in the judgment nunc pro tune, was to materially add to 
and substantially modify the judgment that was rendered at the 
prior term; for it involved the very character and scope of the 
agency to which alone Reynolds had committed the right to enter 
his appearance and confess judgment." But the conséquence of the 
correction is no test of the power of the court to make it. In 
Wight's Case, just cited, the effect of the entry was "to annihilate 
the whole foundation on which his pétition rested. In Emery v. 
Whitwell it was held that when the files of the case clearly show 
that judgment for a definite sum should hâve been entered, and was 
intended by the court to be entered, but the entry actually made 
was defective, it is entirely compétent to amend the record to what 
it should hâve been, at any time thereafter. Sometimes the pro- 
priety of such action exists in cases where the correction may be 
made upon that which appears in the record itself, and is necessary 
to make it consistent and harmonious, one part with another. In 
other cases it is necessary in the interests of justice to act upon 
matters not appearing from the record; for example, things rest- 
ihg in the recollection of the judge, or évidence adduced aliunde. 
In the former case notice to the parties is not necessary. No new 
thing is brought upon the record. The court, for the clearer and 
more accurate expression of its final action, molds into form that 
which is fairly and reasonably deducible from the whole record, 
taken together. There is nothing to litigate. No right is substan- 
tially affected. Freem. Judgm. § 72a; 1 Black, Judgm. § 164; 
Emery v. Whitwell, ubi supra; Matheson's Adm'r v. Grant, 2 How. 
263. In the latter case the question of the necessity of notice may 
dépend upon the source from which the évidence cornes upon which 
the action is to be taken. If it is the rècollection of the court, it 
is doubtful whether notice is réquired, for the reason that it is not 
open to contest. At ail eyents, it would seem, upon the authorities, 
that corrections of the record made by the court upon its own 
recollection would not becoHateralIyassailable, though made with- 
out notice. If the action is based upon other évidence, it woùld 
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seem to be settled by a prépondérance of authority that notice is re- 
quired, and that the proceeding for correction wonld be void with- 
out it Water Co. v. Pillsbury, 60 Me. 427; Weed v. Weed, 25 C!onn. 
337; Cook v, Wood, 24 Hl. 295; Hill v. Hoover, 5 Wis. 386; Ber- 
thold T. Fox, 21 Minn. 51; Poole v. McLeod, 1 Smedes & M. 391; 
Wallis V. Thomas, 7 Ves. 292. The case of O'Conner t. Mullen, 11 
111. 57, which is relied on by the défendants, was one which went 
up on error from the order of the court allowing the amendment. 
The court held that notice should hâve been given, even though it 
had been made upon matter appearing of record, but the case is 
not an authority upon the question when it arises collaterally. If 
the power to amend exists by reason of the original jurisdiction in 
the case, it is diiïicult to see how there is more than mère error, at 
ail events, in dispensing with notice. 

In the présent case the correction or amendment, whichever it be 
called, related to two things. It declared that the défendant came 
by Edward Hagemann, Jr., an attorney at law of the court, who 
appeared as attorney in fact, and that the judgment was rendered 
upon the "notes" flled in the case, instead of the "note" flled, as in 
the original entry. In the cognovit upon which the judgment 
rested, it was stated that the "défendant in the above-entitled suit, 
by Edward Hagemann, Jr., his attorney, comes and défends," etc.; 
and it was signed by Hagemann as "Defendant's Attorney." It was 
in ail respects in the customary form of a pleading flled by an at- 
torney at law. The judgment, as originally entered, recited that 
the défendant came by Edward Hagemann, his attorney in fact, 
and flled therein his warrant of attorney and his cognovit, confess- 
ing the action of the plaintiff against him. The statute of Illinois 
forbade the practicing in the courts of the state of any one who 
was not an attorney at law. Kev. St. 111. 1891, c. 13, § 1. And the 
court had judicial knowledge, whether Hagemann was an attorney 
of the court or not. 1 Whart. Ev. § 324. Now, the cognovit thus 
recited was the one signed and flled by Hagemann as an attorney 
at law; there was no other;and that was the basis of the judg- 
ment. It was an erroneous récital, but the truth was in the record, 
and furnished the means of correction. So in regard to the notes. 
The déclaration counted upon ail the 12 notes separately, and 
claimed damages for the nonpayment of each and ail; and the 
notes were flled in court. The cognovit confessed damages for the 
nonpayment of ail, in the sum of |25,000, and did not confess dam- 
ages for the nonpayment of any one note. The judgment recites 
that, by the cognovit, it was confessed that the plaintifE had sus- 
talned damages to the amount of |25,000. It was manifest that the 
référence in the judgment to the "note flled in said cause" was a 
mère clérical misprision. We are far from thinking that the judg- 
ment needed any such correction of its récitals to render it eiïectual, 
for it was probably a case within the statute of jeof ails. Conrad v. 
Griiïey, 11 How. 480; Hall v. Jones, 32 Hl. 38, 43 (in which latter case 
it was also said that the cognovit releases ail clérical errors in en- 
tering the judgment, and justifles a disregard of inconsistencies 
which are set right by an inspection of the whole record). But, if 
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such correction wasrequired, we are of opinion that it was within 
the power of the court to make it. 

The questions which remain are those which concern the exercise 
of the power giyen by the warrant of attorney, and the jurisdic- 
tion of the auperior court over the défendant, and its power to 
render the judgment. The principal objection to the validity of the 
assumption of jurisdiction is based upon the ground that the powers 
of attorney were several, and only authorized the confession of a 
several judgment upon each note. 0pon the footing of this proposi- 
tion, it is contended that the confession of one judgment upon ail 
of them.was in excess of the power, upon the application of the 
doctrines of spécial agency. But, while those doctrines hâve appli- 
cation until the vesting of the authority of the court over the case 
and person of the défendant, yet when that is accomplished, and 
the matter becomes subject to the incidents of judicial action, they 
apply with more limited force. Judgments by confession, without 
action, like other judgments, are rarely "void" in the extrême sensé 
of the term. Defects in a confession do not impair the effect of the 
judgment between the parties, and it cannot, for such reasons, be 
collaterally attacked, but must be respected until set aside in some 
appropriate method. For example, the judgment is not void be- 
cause it is entered before the debt is due, or is for too large a sum. 
Freem. Judgm. § 557; 1 Black, Judgm. § 67; Patton v. Stewart, 19 
Ind. 233. "In contemplation of law, a judgment on a warrant of 
attorney is as much an act of the court as if it were formally pro- 
nounced on nil dicit or a cognovit; and, till it is reversed or set 
aside, it has ail the qualities and effect of a judgment on a verdict."^ 
1 Black, Judgm. § 78. Hence, if the court has acquired jurisdiction, 
any mère irregularity in the proceedings must be rectifled in that 
case. The judgment is not by reason of such irregularities rendered 
void. As was declared in Cornett V.Williams, 20 Wall. 226: "The 
settled rule of law is that, jurisdiction having attached in the orig- 
inal case, everything done within the power of that jurisdiction, 
when collaterally questioned, is to be held conclusive of the rights 
of the parties, unless impeached for fraud." ^ 

By his warrant of attorney, Reynolds, in express terms authorized 
any attorney at law as his attorney for him, and in his name, to 
appear in any court of record in the United States or territories, 
and to waive service of process. When that was done, the case 
was before the court. If subséquent irregularities occurred, the 
authority remained with the court, within reasonable limits as to 
time and circumstances, to give relief against any injury to the 
author ôf the power. Roger s v. Rogers, 1 Paige, 188; Ligon's 
Adm'rs v. Rogers, 12 Ga. 281; McGormick v. Wheeler, 36 111. 114. 
The courts of law exercise an équitable jurisdiction over judgments 
rendered by. them upon warrants of attorney, which it has been 
held by the suprême court of Illinois may be exercised at the term 
of the judgment or subsequently. Lake v. Cook, 15 111. 358 ; Wyman 
V. Yeomans, 84 111. 403; Burwell v. Orr, Id. 465. 

It was said by the chief justice in delivering the judgment of the 
suprême court in Machine Co. v. Radcliffe, 137 U. S. 287, 11 Sup, 
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et. 92 (a case from Maryland, in which the judgment sued on was 
rendered by a court in Pennsylyania, upon a warrant of attorney 
given by a citizen of Maryland) : 

"The subject-matter of the suit against him in Pennsylvanla was merely 
the détermination of his personal liabllity, and it was necessary to the vaild- 
Ity of the judginent, at least elsewhere, that It should appear from the record 
that he had been brought within the jurisdictlon of the Pennsylvania court 
by service of process or hls voluntary appearance or that he had In some 
manner authorized the proeeeding. By the bond in question, he authorized 
'any attorney of any court of record in the state of New Yorlj, or any other 
State, to confess judgment against him [us] for the said sum, with release of 
errors,' etc. But the record did not show, nor is it contended, that he was 
served with process or voluntarily appeared, or that judgment was confessed 
by an attorney of any court of record in Pennsylvania." 

In that case the judgment in Pennsylvania was held void, for the 
reason that no attorney of any court of record had appeared and 
confessed judgment for the défendant in that state, which was the 
onïy kind of appearance authorized by the warrant; but the judg- 
ment had been entered by the clerk of the court upon the produc- 
tion of the bond and warrant of attorney, under a statute which 
authorized such a proeeeding and declared that a judgment so en- 
tered should hâve the same force and eflect as if a déclaration had 
been filed, and judgment confessed by an attorney, or judgment 
obtained in open court and in term time. The décision in that case 
proceeded upon the ground that jurisdiction had never been ac- 
quired by the Pennsylvania court, for the lack of an appearance by 
or for the défendant in the suit. 

The fact that the several causes of action arising upon the notes 
were joined in one action did not impair the authority of the at- 
torney to appear for the défendant. The notes were ail exeqùted at 
one time. Several were payable to the same person. The causes 
of action were such as might lawfully be joined in one suit in 
"any court of record" wEere suit could be brought. It is the com- 
mon practice where the same party holds several obligations of the 
kind against another. Ail thèse things the défendant must hâve 
contemplated when he gave the power. In many of the states, if 
several of such suits were brought by a common holder of the notes, 
they could be Consolidated by order of the court, and one judgment 
rendered for the whole; and such a course has not been supposed 
to aflect any substantial right of the défendant. The joinder of 
causes of action saves costs, and it is seldom that any inconvenience 
to the défendant results from such joinder. No provision in the 
law of Illinois, for instance, has been brought to our attention 
which gives an advantage to the défendant from separate suits. 
We are unable, therefore, to see any good reason for believing that 
the maker of thèse warrants of attorney intended to réstrict them 
to actions which should be brought severally upon each note, in- 
stead of authorizing the common course in that regard of légal pro- 
ceedîTigg. 

We are of opinion that the court bel ow erred in rejectihg the 
transcript of the proceedings in the Illinois court, and the judgment 
must therefore be reversed, and a new trial awarded. 
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FINK et al. v. CAMPBELL et ux. 
(Circuit Court of Appeals, Sixth Circuit November 6, 1895.) 

No. 346. 
1. Limitation op Actions— Disability op Covkbtokk— Joint Suit by Hus- 

BAND AND WlFE. 

The exception In ttie statute whlch prevents the limitation from run- 
ning against a married woman during the disability of coverture (Rev. 
St Tenn. [MllI & V. Code 1884] § 3451) does not dlsquallfy her from 
suing to recover damages for Personal injuries, before the disability is 
removed, if she joins her husband as a nominal plaintifC. 

3. Torts — Personal Injueibs to Wipe — Sbpahatb Causes of Action. 

Two entirely separate causes of action may arise from an injury to 
the person of a wife during the disability of coverture,— one for the in- 
jury to her, and the other for the damages resulting to the husband 
from the loss of her services and society, as a conséquence of the 
injury. Though thèse rlghts of action bave their origin in the same in- 
juries, the damages are distinct, and cannot be recovered in one ac- 
tion. 

3. Same— Joint Suit— Wipe's Cause op Action. 

The only damages resulting from personal injuries to a wife which 
may be recovered in a joint action by husband and wife are those ac- 
cming to the wife herself, and which would survive to her on the death 
of her husband. 

4 Limitation op Actions — Waiver op Exceptions— Personal Injuries to 
WiPE^JoiNT Action. 

The fact that a wife who bas sustalned personal injuries during the 
disability of coverture elects to sue upon her cause of action before 
the disability is removed, and to that end necessarily joins her husband 
as nominal plaintiff, does not operate as a waiver of the exception in 
her favor, contalned in the statute of limitations; and she may bring 
such suit any time during coverture, even though the husband's sep- 
arate cause of action would be barred. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Eastern District of Tennessee. 

This was an action by George F. Campbell and Mattie E. Campbell, 
his wife, against Heniy Fink and others, as receivers of the East 
Tennessee, Virginia & Gteorgia Railway Company, to recover dam- 
ages for Personal injuries sustalned by said Mattie E. Campbell dur- 
ing coverture. In the court below, there were a verdict and judg- 
ment for plaintiffs, and défendants sued out this writ of error. 

Wm. L. Welcker, for plaintiffs in error. 

Isaac Harr and Burrow Bros., for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

LURTON, Circuit Judge. The Tennessee statute of limitations 
provides that ail actions for "personal injuries" shall be brought 
within one year from after cause of action accrued. Rev. St. Tenn. 
(Mill. & V. Code 1884) § 3469. 

This cause of action is for a personal injury sustained by Mrs. 
Campbell, wife of Gteorge F. Campbell, more than one year after 
cause of action arose, and is barred unless within the saving clause 
of the same statute. 
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By seetion 3451, Rev. St. Tenn. (Mill. & V. Code 1884), it ia pro- 

vided that: 

"If the person entltled to commence an action is, at the time the cause of 
action accrued, elther (1) within the âge of twenty-one years; or (2) of an 
unsound mind; or (3) a marri ed woman; or (4) beyond the limits of the 
United States, or the territories thereof,— such persons, or the représentatives 
and prlvies, as the case may be, may commence the action after the removal 
of such dlsabiUty, within the time of the limitation for the particular cause 
of action, unless It exceed three years, and in that case, within three years 
after the removal of such disability." 

The déclaration alleged that the injuries for which the suit "was 
brought were exclusively those to the person of Mrs. Campbell, who 
was then, and had ever since been, the wife of George F. Campbell, 
who joined in the suit as husband. Having neglected for one whole 
year to bring this suit, the question for détermination is whether 
or not this default opérâtes to suspend Mrs. Campbell's right of 
actioh until after the removal of the disability of coverture. The 
plaintiffs in error made the point by pleading the statute of one year. 
To this plea the défendants in error demurred. The court sustained 
the demurrer, and this is the only error assigned. 

That Mrs. Campbell may sue within one year after the removal of 
her disability of coverture is the plainly expressed language of the 
saving clause of the Tennessee statute, heretofore set out. Whirley 
V. Whiteman, 1 Head, 610; Cargle v. Railroad Co., 7 Lea, 719; Alvis 
V. Oglesby, 87 Tenn. 182, 10 S. W. 313. Is there anything in this 
statute that will prevent her from suing at any time during her 
disability, her husband consenting to join with her, or must she sue 
within one year after the right of action accrued, on penalty of 
suspension of her right of suit until disability be removed? The 
common-law rule which requires the joinder of husband and wife 
in a suit for an in jury to the person or character of the wife has not 
been afifected by législation in Tennessee. The saving clause of the 
statute in respect of the disability of coverture is in the same terms 
as those in respect of the other disabilities, of infancy or unsoundness 
of mind, and there is no essential différence between this clause of 
the Tennessee statute and the seventh section of the English statute 
of 21 Jac. I. If an infant may sue at any time during disability by 
prochein ami, or a lunatic by guardian, it would seem that a married 
woman may likewise sue with the coopération of her husband at any 
time during coverture, or bring her separate suit within the time 
allowed by the saving clause, unless there be something peculiar 
to an action for an injury to the person of the wife which constitutes 
it a joint tort against husband and wife. That an infant may sue 
at any time during infancy by next friend, and that to such a suit 
the statute of limitations would be no défense, seems to be clear on 
reason and authority. 

In Chandler v. Vilett, 2 Saund. 120, it was ruled that if an infant 
brought an action of assumpsit during his infancy, but after six 
years from the time the cause of action accrued, and the défendant 
pleaded the statute of six years' limitation, it would be a good repli- 
cation that when the cause of action arose, and when the suit was 
brought, the plaintiff was and still is an infant. 
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This constroctioïi ôftlie saTÎng clause a&pérmîtting suit to be 
brought at any time during the disability was foUowed in respect of 
the disability of imprisonment. Piggott v. Eush, 4 Adol. & E. 912. 

In Strithorst T. Graenie, 3 Wils, 145, it was said: 

"An infant ma^ sue befc>ré he cornes of âge if lie pleases, but, if he does 
not, he bas sit yeàrs ,after he çomes of âge to bring his action. Whlle any of 
the dlsabilities mentioned! in the statute of limitations continue, the party 
may, but Is not obligea tô, commence his action. Xhe statute does not run 
whlle any of those dlsabilitiés continue." 

So in Whirley y. Wbiteman, heretofore cited, it was said tbat an 
infant may sue for a personal injury at any time during infancy by 
prochein ami; or he may postpone doing so, and bring his suit at any 
time within one year after arriving at âge. 

And in Ca^gle v. Eailroad Co., also cited above, it was said by 
Cooper,J.: 

"The right of action of a person under disability is protected against lapse 
of time by statute. An infant may therefore sue by next friend during mi- 
norlty for damages to his person, or in his own name after he cornes of âge. 
within the time prescribed." 7 Lea, 719. 

That the statute does not run against persons under the disabilities 
mentioned in the statute of limitations is well settled. 2 Wood, 
Lim. Act § 240, and cases cited. 

The f urther objection, that the default of the husband in bringing 
suit with his wife within one year after a right of action arose bas 
operated to bar him, or any suit in which he must join his wife, is 
based upon a misconception of the nature of a suit for a tort upon 
the wife. Two entirely separate causes of action may arise from 
an injury to the person of the wife during the disability of cover- 
ture, — one for the injury to the wife, and the other for the damages 
resulting to the husband for the loss of the services and soclety of 
the wife, as a conséquence of the tortious injury his wife had sus- 
tained. Though thèse rights of action bave their origin in the same 
injuries, the damages are distinct, and cannot be recovered in one 
action. 2 Bish. Mar. Wom. §§ 272, 273; 2 Thomp. Neg. § 1240; Smith 
V. City of St. Joseph, 55 Mo. 456; Mosier v. Beale, 43 Fed. 358; Mon- 
roe V. Maples, 1 Eoot, 422; Newton v. Hatter, 2 Ld. Eaym. 1208; 
Matthew v. Eailroad Co., 63 Cal. 451. 

Neither can the husband sue for and recover damages for the in- 
jtiry sustained by his wife. The pain and sufEering she bas en- 
dured will not support an action by the husband. To recover such 
damages the suit at common law must be in the name of the hus- 
band and wife. Though such a claim for damages constitutes a 
postnuptial chose in action of the wife, yet, inasmuch as it bas its 
origin in a tort by which the person of the wife bas sustained injury, 
it differs materially from the wife's choses in action arising out of 
claims for money or personal property which accrue during cover- 
ture. While an action upon a money or property claim accruing 
to the wife may be prosecuted by the husband alone, it is well set- 
tled that an action for a tort on the wife's person, or a slander 
touching her character, can be brought during coverture only by a 
suit in which husband and wife are joined as plaintiffs. 2 Add. 
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Torts (Wood) § 1294. Though this jomder is esaential, it is not 
because the tort is Joint, or tlie action one in which the damages sus- 
tained by eacli can be recovered. Two persons injured at the same 
time and by the same tort cannot join in one suit, for it is diflQcult 
to conceive of a joint right of action for a tort upon two or more 
persons, Martin, Hist. Lawsuit, p. 6.5; 1 Chit PI. 73; Bish. 
Mar. Wom. §§ 273, 274; Laughlin v. Eaton, 54 Me. 156; Hooper 
V. Haskell, 56 Me. 251. In Newton v. Hatter, 2 Ld. Eaym. 1208, the 
plaintiffs were husband and wife, who sued for a battery committed 
on them both, and there was judgment by default. Judgment was 
arrested, "because the wife cannot join in an action with the hus- 
band for a battery on the husband," A new action was brought 
only for the battery committed on the wife, to the damage of the 
husband. There was judgment for the plaintifC, which was ar- 
rested upon the ground that the ad damnum should hâve been for the 
damages suetained by the wife, "the damages in such case surviring 
to the wife if the husband dies before they are recovered." Thus, 
the only damages recoverable in a joint suit by husband and wife 
are for those sustained by the wife by reason of the injury to her 
person, and which would survive to the wife on death of her hus- 
band before or after judgment, and before actually received. So 
peculiarly is this action the action of the wife that, if the husband 
dies pending the suit, the wife may proceed without any revivor, 
and, if the wife die pending coverture, the suit at common law 
would abate. 4 Bac. Abr. "Baron & Feme," K. Under statutes 
preventing abatement, such an action would survive to her adminls- 
trator, and abate as to the husband, unless, as sometimes held, he 
may prosecute as sole distributee of the wife. 2 Bish. Mar. Wom. 
§ 272; ISiorcross v. Stuart, 50 Me. 87; Bream v, Brown, 5 Cold. 168; 
Trafford v. Express Co., 8 Lea, 96; Earl v. Tupper, 45 Vt. 283; Wilson 
V. Wilson, 36 Cal. 447. 

The necessity for the joinder of husband and wife has its origin 
in the common-law theory of the unity of husband and wife; for, 
as expressed by the suprême court in Barber v. Barber, 21 How. 
589, "she is deemed to be under the protection of her husband, and 
a suit aflecting her rights must be by the consent and co-operation 
of her husband." This joinder of the husband is therefore purely 
formai. He is, as put by the books, "a nominal party," or "joined 
with her for conformity." 2 Add. Torts fWood) § 1294; 5 Am. & Eng. 
Enc. Law, 44; Suth. Dam. § 1252; 2 Thomp. Neg. § 1240; Wilson v. 
Wilson, 36 Cal. 447; Norcross v. Stuart, 50 Me. 87; Trafford v. Ex- 
press Co., 8 Lea, 97 ; Bream v. Brown, 5 Cold. 168. In the case of Nor- 
cross V. Stuart, heretofore cited, the court describes the relation of 
the husband in language subsequently adopted by the suprême 
court of Tennessee in Bream v. Brown, cited above, as "an enabling 
party, not the actor." A mère "side supporter, having no right to 
be in the writ, except as the aid and support of the wife, and as one 
with her." The wife's injury is the meritorious cause of action, 
and in légal effect it is the action of the wife. If the statute of 
limitations does not operate to bar her action, this suit is not 
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barred, for the Lusband has independently of lier no right of action 
whatever. In Tennessee the statutes of limitations apply tô the 
cause of action, and are not directed to the mère form. Alvis v. 
Oglesbj, 87 Tenn. 182, 10 S. W. 313; Hughes v. Brown, 88 Tenu. 593, 
594, 13 S. W. 286. 

The statute relied upon by plaintiffs in error is one which bars 
an action for "injuries to the person," unless commenced within one 
year. If this is in efifect the action of Mrs. Campbell for "injuries 
to her person," then the replication that she was a married woman 
when the injuries were sustained, and has been continuously a mar- 
ried woman, brings her cause of action within the saving clause of 
the statute. Wilson v. Wilson, 36 Cal. 447. By bringing her suit 
pending disability, instead of waiting for the period allowed by law 
after disability is removed, she has not thereby waived the beneflt 
of the saving clause of the statute, no more than would an infant. 
Jackson T. Ransom, 10 Johns. 409; Chandler v. Vilett, 2 Saund. 120. 

The learned counsel for plaintiffs in error hâve cited and relied 
upon a class of cases holding that, where there is a disseisin of the 
wife's land during coverture, the action to recover possession must 
be one by both husband and wife, and, if such joint action is not 
brought and successfuUy prosecuted within the period limited by 
the statute, the action is barred, and the wife cannot sue until the 
removal of the disability of coverture. Guion v. Anderson, 8 
Humph. 325 j Weisinger v. Murphy-, 2 Head, 676. Those cases rest 
distinctly upon the theory that the husband, by marriage, acquires 
as estate of fi-eehold in the wife's lands, which will continue during 
the marriage, and, by possibility, for the life of the husband. ' Dur- 
ing the marriage this estate, though a freehold, is one in right of 
the wife, and therefore a joint estate with the wife; and, as de- 
scribed by the common-law pleaders, "the husband and wife are 
jointly seised in right of the wife." Clancey, Husb. & Wife, 161, 162; 
Tyler, Inf. 395. The Tennessee courts, in view of this common- 
law joint estate, hâve, in the cases cited and others, held that a dis- 
seisor by opération of the statute acquires this joint estate, and that 
until it has expired by dissolution of the marriage, the wife cannot 
maintain an action to recover possession. By subséquent législa- 
tion, the freehold of the husband was so eut down as that the hus- 
band could not sell or dispose of it by his deed, nor could it be sold 
by any judgment or decree against him, nor the husband and wife 
be ejected therefrom under any such judgment, exécution, or de- 
cree against the husband. Acts 1850, c. 36; Bev. St. Tenn. (Mill. & 
V. Code 1884) § 3338. This statute has been so construed as to al- 
low married women to bring in equity a sepàrate suit to recover 
possession at any time during the disability of coverture, and the 
seven-years statute limiting action for the recovery of lands has 
been held as not operating to bar such suit. Moore v. Walker, 3 
Lea, 667-666; Key v. Snow, 90 Tenn. 663, 18 S. W. 251. 

It would seem clear that, if the lapse of the statutory period with- 
in which such suits might be brought does not operate to suspend 
or postpone the wife's sepàrate right of action until after disability 
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be removed, the same principle is applicable to tbe wife's suit in 
whîcli her husband is merely joined for conformity as a nominal 
party, as in actions like the présent one. 

We think there was no error in sustaining the demurrer, and the 
judgment must be aflSrmed. 



GREAT NORTHERN EY. 00. v. McLAUGHLIN. 
(Circuit Court of Appeals, Nintli Circuit. October 31, 1895.) 

No. 220. 

1. Pkactice on Appeal— Objectioîi not Kaised Below. 

When a demurrer to a complaJnt, on the ground that it does not state 
facts sufficient to constitute a cause of action, lias been filed, but, with- 
out calling for any action thereon, the défendant, on the same day, files 
an answer, upon which the case is trled, such défendant cannot urge 
any objections to the complaint for the first tlme in an appellate court, 
though the statement of the cause of action Is In some respects imper- 
fect. 

2. Evidence— Knowledge op Conditions. 

It is not error to permit a plalntifC, testifying on his own behalf in an 
action for Personal injuries caused by négligence, to answer the ques- 
tion whether, if he had known the condition of certain appllances, the 
defects of which were alleged to hâve caused the accident, he would 
hâve continued to work with them. 
8. Charging Juky— Languasb of Specific Requests. 

Where the trial judge has, in his own charge, fuUy, fairly, and correctly 
instructed the jury upon every material issue raised by the pleadings and 
évidence, the judgment In the case will not be reversed for his refusai to 
give any instructions, however correct, in the language requested by 
counsel. 
4. Négligence— Question poe Jubt. 

in an action agalnst a railway eompany, by one of Its employés, for 
damages for injuries caused by a steel rail falling on the plaintifC 
while he was engaged, with others, in loading rails upon a car in the 
railway company's yard, there was évidence tending to prove that one 
J. was the foreman of the yard, hlred and discharged the workmen, and 
directed their work; that on the day of the accident he directed plain- 
tifC to go to a certain gang, and help load rails upon the cars; that be- 
fore this work was begun plaintiff went to fiU an oil can which was 
needed about the work; that while he was gone J. picked out the skids 
to be used in the work from a number which were lying in the yard 
and had previously been used in the work; that the workmen pointed 
out to J. that one of the skids was too short, and was unsafe, and they 
objected to using it; that J. examined the skid, and ordered the work- 
men to go on and use it, as he was in a hurry; that on plaintiflf's re- 
turn with the oil can he went to work with the others, knowing nothing 
of the defect in the skid; that the skid very soon fell from its place, 
and caused a rail to fall upon plaintiff, injuring him severely. Held, 
that it was not error to refuse to instruct the jury to find a verdict for 
the défendant, but that the questions whether J. was acting as a vice 
principal of the railway eompany, and whether plaintiff was Injured 
through the négligence of his f ellow servants, or through a risk assumed 
by him, or through the négligence of the railway eompany, were for 
the jury. 
6. Pbactiob on Appeal— Rbvibw of Evidence. 

The court of appeals has no authorlty to review the évidence in order to 
détermine whether or not the verdict of a jury was contrary to the 
weight thereof. 
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In Ei'roP tô the Circuit Ciourt of the United States f or tlie Eastern 
DiTÎsion of thé District of Washington. 

This Is an action at law to recover damages for Personal Injuries re- 
ceived by McLaughlin, ttie défendant in errer, whlle in the employ of the 
railway company, plalntîff in error. The action was commenced in the 
State court, and thereafter removed, on motion of the railway company, to 
the United States circuit court. The complaint allèges, in substance, that 
McLaughlin, on the 5th of November, 1892, was in the employ of the rail- 
way company, engaged in loading steel rails in the maternai yard of the 
company near Spokane; that he and hls colaborers were working under the 
direct charge, supervision, and control of the superlntendent of the yard in 
puttlng Iron and steel rails upon the flat cars of the railway company; that 
whlle he and hls colaborers were pushlng a steel rail upon two steel or 
Iron skids one of the sklds slipped, and fell down, causing the rail to fall 
baek upon hipi, striklng him upon the thlghs near the abdomen, and throw- 
ing hlm backward across a pile of angle bars and over and upon a pile 
of steel rails, bruising and woimding hls abdomen and thighs; that the 
steel rail rebounded, and struck hlm upon the left leg, Immedlately abore 
the ankle, laceratlng and wounding bis leg and injnring the bone; that in 
falling back he was thrown with great force, coming in contact with the 
steel rails, so as to injure and brulse his right hlp and kidney, and for a long 
time paralyzed his legs and bips; that ail of sald injuries caused hlm great 
bodily pain; that said injuries were caused by the gross négligence and 
carèlessness of thé railway company, Its agents and servants, and without 
fault on his part; that the Injuries were caused by the use of improper 
skids for the purpose of loading steel rails upon the cars, and the im- 
proper and négligent placing of the same by the railway company, its 
agents and servants; that he was totally ignorant of the danger in which 
he was placed, and of the Imperfect skids used for loading the rails, and of 
the négligent and careless way in whlch the sklds wère placed. The in- 
juries which McLaughlin recelved, and the expenses Incurred by reason 
thereof, are particularly stated. After the removal of the cause to the cir- 
cuit court, the railway company filed a demurrer to the complaint upon the 
ground that It does not state facts sufflcient to constltute a cause of action. 
On the same day, without any action being aslied for or taken upon the 
demurrer, the railway company filed its answer, admitting the employ- 
aient of McLaughlin, and that he was injured while in such employ; but 
denied that he was under the direct charge, supervision, or control of any 
superior oflficer of the company, and, for afflrmative défense, alleged that 
it furnished due and proper means and appliances for the loading of its 
cars; that the injuries which McLaughlin recelved were caused by hls own 
unskillfulness and négligence and that of his colaborers, who were fellow 
servants, in uslng the means and appliances furnished by the company; 
and that he was not Injured by any of its fault or négligence. Upon the 
Issues thus made the cause was trled before a jury, and a verdict rendered 
in favor of McLaughlin for $5,000. The railway company moved the court 
for a new trial, which was denied. 

The testimony at the close of the trial tended to show that a Mr. Tubby 
waS the gênerai superlntendent and storekeeper of the yards for the rail- 
way company; that one Johnson was the gênerai foreman of the yard; 
that he hired and discharged the workmen and directed and controUed 
their movements, and had supervision of the loading and unloading of the 
iron and steel rails In the yard; that on the mornlng of the injury to Mc- 
Laughlin there were three or four gangs of men engaged in loading cars 
at the same time, each gang consisting of from eight to twelve men, and 
each having a boss or head workman; that there were eight or ten paU-s of 
skids lylng along the track and scattered about in the yard, of différent 
lengths. which had been used ofC and on for about two years; that some 
were shorter than others; that they were ordlnary steel rails, some of them 
having flshplates or angle bars fastened on one end and bolted, and when 
used one end of the skid was placed on the slde of the flat car and the 
other end rested on the pile of steel or iron to be loaded; that the workmen 
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generally selected the sklds for use and put them in place; that the Iron 
plie grows lower as the rails are loaded, and the load on the car grows 
higher, aùd the angle of thé sklds steèper; the rails are slid up the skids 
by sticks used by the workmen; that McLaughlln had been employed iû the 
businiesé of Idadfag the cars In thls manner for about two weëks, and badj at 
différent tlmes, asslsted in puttlng up, the skids; that on the mornlng of 
the injury Johnson dlrected hlm to go to Collins' gang, and help them load 
the Car; that he wént there, and some one said, "The oil can is dry;" that 
hé took the can, and went away, fllled the can with oil, and upon his return 
a fellow workman oiled the sklds; that he went to work, with others, 
shoving up the rails on the skids; that -when the third or fourth rail was 
partlally moved about six or seven feet upon the skids, the one f urthest 
from hlm fell, the rails dropped, and he received the injuries set forth in 
the complaint; that while McLaughlln was absent Johnson plcked out the 
skids to be used on this car, and dlrected the workmen présent to put them 
up; that when the sklds were brought to the car the workmen hesltated, 
and objected to puttlng them up, on the ground that one skid was shorter 
than the others, and told Johnson they were not safe; that Johnson then 
exàmined the sklds, and saw they were of diiïerent lengtha, and theteupon 
he said to the men that the skids were ail right, and ordered them to go 
ahead, and put them up, and go to work loadlng the car, as he was in a 
hurry tojiave it loaded; that the cause of the injury was occasioned by 
the defect In tlje skld that fell belng too short, and a little erooked; neither 
of the skids had fish plates attached thereto; that McLaughlin had no 
knowledge or Information of the defect in the sklds, did not know thelr 
lengths. or the manner in which they were put up, or whether they were 
fit for the purpose for which they were used; that he did not examine 
them, and had no reasonable opportunity to do so, and he testifled that 
he would not hâve engaged in the work of loadlng the car had he known 
that either of the skids was imperfect; that it was the shortest skid that 
fell, it being seven or eight inches shorter than the others, and unflt to 
use for that purpose; that Collins was in charge of the gang when the 
rail fell, Johnson having gone away. 

There was more or less conflict in the évidence as to whether the injury 
was caused by the defective skid, or by the négligence of the workmen in 
irregularly pushlng up the rails on the skids. There was also some conilict 
as to Johnson's authorlty to hire and diseharge men, and as to whether 
he was a vice principal of the rallway company or a fellow servant with 
McLaughlin. 

Jay. H. Adams and C. Wellington, for plaintiff in error. 
H. M. Herman, J. W. Feighan, and S. A. Wells, for défendant in 
error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge (after stating the facts). 1. It is 
contended that the complaint does not state facts sufflcient to 
constitute a cause of action, This contention, in our opinion, is 
not well taken. It does not affirmatively appear from the alléga- 
tions of the complaint that the injury of which McLaughlin com- 
plains was caused by the négligence of his fellow servants. The 
complaint avers that the injury was caused by the gross négligence 
of the railway company in the sélection and use of improper skids by 
its supçrintendent and agent in loadlng steel rails upon its cars. It 
is subject to criticism, and is, perhaps, somewhat ambiguous and 
uncertain. It, however, states a cause of action, imperfect in some 
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respects; but, înasmuch as no ruiing was ever called for upon the 
demurrer filèd tiiereto, the railway company cannot urge any objec- 
tions to such defects for the first time in the appellate court; 

2. It is claimed that the court erred in allowing McLaughlin to 
answer the following question, propounded to Mm as a witness in 
hi& own behalf: "Q. Now, you may tell the jury whether or not, 
if you had known the condition of the skid, — ^the manner in which 
it was put up, its length and size, — whether you would hâve gone 
on with the work as you did." This was objected to as immate- 
riaJ, irrelevant, and incompétent. The objection was overruled, 
and the witness answered : "No, sir. I would not, under any cir- 
cumstances, or no man else." The question was pertinent and 
proper. The last sentence of the answer was irrelevant, and not 
responsiVe to the question, and might hâve been stricken ont if any 
motion hàd been.made to that effect; but, in any event, this matter 
is not of sufficient gravity to authorize this court to reverse the case. 

3. Objection is made to the refusai of the court to give instructions 
3 and 5 asked by the counsel for the railway company. Thèse in- 
structions read as follows: 

"(3) If you find from the évidence that the man Johnson had power to hlre 
and discharge employés and superintend and direct their work, this wlU not 
constitute him a vice principal or représentative of the company In respect 
to any duty which the plaintlfE or his fellow servants under their employment 
were to perform." 

"(5) If you find from the évidence that the cause of the injury recelved by 
the plaintlff was the slipping of the lower end of the skid from its support, 
and that such slipping was caused by the skid belng f orced up from Its lower 
support by the action of the rail on the face thereof as the same was belng 
loaded by the plaintiff and his colaborers, then the défendant is not liable." 

In considering this assignment of error we must not lose sight of 
the fact that the court below, in its own charge, f uUy, fairly, and cor- 
rectly instructed the jury upon every material issue raised by the 
pleadings and the évidence. No exception was taken to this charge, 
which, in its entirety, was as favorable in every respect to the rail- 
way company as the law would warrant, or the facts justify. Under 
thèse circumstances it is manifest that this court would not be 
justifled in reversing the case on the ground of the refusai of the 
court to give the instructions asked for by counsel, even if they con- 
tained correct principles of law. 

In Railway Co. v. McCarthy, 96 U. S. 258, 265, the court said: 

"It has been repeatedly determlned by this tribunal that no court is bound 
to give instructions in the forms and language in which they are asked. If 
those given sufflciently cover the case, and are correct, the judgment will 
not be disturbed, whatever those may hâve been which were ref used. We 
hâve examined the charge of the learned judge who tried the case below, and 
are entirely satlsfied with It. It was fuU, clear, and unexceptionable. It 
submltted the case well and fairly to the jury, and was quite as favorable 
to the company as the company had a right to demand." 

See, also, Railroad Co. v. Horst, 93 U. S. 291; Eailroad Co. v. 
-McDade, 135 U. S. 575, 10 Sup. Ct 1044; Ayers v. Watson, 137 U. S. 
601, 11 Sup. Ct. 201; Eailroad Co. v. Winter's Adm'r, 143 U. S. 75, 
12 Sup. Ct 356. 
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It is proper to add that tlie substance of the fifth instruction was 
given in the charge of the court The principle sought to be enunci- 
ated in the third instruction will be relerred to in the considération 
of the next assignment of error. 

4. Did the court err in refusing to instruct the jury, at the close of 
the testimony, to flnd a verdict in fayor of the railway company? 
This motion was asked for upon four distinct grounds: (1) That, 
under the facts disclosed by the testimony, it is apparent that the 
injury was caused by the négligence of a fellow servant; (2) that tbe 
railway company is not liable to McLaughlin for the négligence of 
the foreman, Johnson; (3) that, under the proofs, McLaughlin as- 
sumed the risks incidental to his employment, and the évidence dis- 
closed that this was one of the risks; (4) that whatever defect 
existed in the skids was open and apparent, and that McLaughlin 
had the same or equal means of knowledge thereof with the com- 
pany, and the same opportunity it had to discover and observe the 
defect; and in his employment it was a part of his duty to assist in 
the placing of the skids in position, and to see that they were prop- 
erly placed. It is well settled by the repeated décisions of this 
court and of the suprême court of the United States that no cause 
should ever be withdrawn from the jury unless the conclusion from 
the facts necessarily follows as a matter of law that no recovery 
could be had upon any view which could reasonably be drawn from 
the facts which the évidence tends to establish. Railway Co. v. 
Novak, 9 G. G. A. 629, 61 Ped. 573, 584, and authorities there cited; 
Mining Co. v. Whelan, 12 G. G. A. 225, 64 Fed. 466; Gardner v. 
Eailroad Go., 150 U. S. 349, 361, 14 Sup. Gt. 140; Eailroad Go. v. 
Everett, 152 U. S. 107, 113, 14 Sup. Ct 474. Li the light of this rule 
the questions involved in the ruling of the court will be examined. 
The contention of counsel that because McLaughlin was employed to 
help load and unioad the cars it was his duty, and the duty of his 
fellow servants, to sélect the skids to be used for that purpose, and 
that the railway company had performed its duty when it placed 
proper skids in the yard that might hâve been selected for that pur- 
pose, ignores some of the conditions which the testimony tended to 
establish, and for this reason it should not be sustained. Let us 
suppose, for the purpose of illustrating the principle contended for 
by counsel and embodied in the third instruction, heretofore referred 
to, that the master was an individual, instead of a railroad corpora- 
tion, it would of course follov/, from the argument of counsel, that 
if the individual master himself selected the skids, the tools and ap- 
pliances with which his workmen were to load and unioad the cars, 
and they were defective and dangerous, and known to be unsafe by 
him, and the condition of the skids was wholly unknown to the 
employé, who was injured by their use, this employé could not ver 
cover because, in the Une of the gênerai duty of the employé, he 
might hâve been called upon to sélect the skids himself. Is not this 
going at least one step too far? The fair inference to be drawn from 
the testimony is that, if the duty of selecting and placing the skids 
had been left to the workmen, as it might, perhaps, with safety, 
hâve been, they would hâve selected another and longer skid, 
v.70F.no.7— 43 



674 ; MaMBRlL BBI«OBTER, VOl. 70. 

and the accident would mot have occûrred. The facts of the présent 
case are distinguishable in severàl respects from the cases cited by 
counSel in support oftheir contention. For instance, in McGinty 
V. Eeservoir Co. (Mass.) 29 N. E. 510, the action was brought to 
recoTer damages for injuries received by a servant, occasioned by 
the falling of a derrick. The post to which one of the guy ropes 
had been attached pulled up, and caused the injury. The post was 
set by the workmen nnder the direction of the superintendent. 
There was no defect or insufflciency in the derrick or the guy ropes 
or the post or the pièce of timber used to make the post more se- 
cure. The derrick was ehanged from place to place, as occasion 
required. The moving, adjusting, and securing it were duties re- 
quired of the workmen. It was theù* duty to put down the posts, 
and the injury which occurred from any négligence in thèse respects 
could not be charged tothe master. The court in that case properly 
held that the superintendent of the master, in assisting in thèse 
duties, was only a fellow servant as between himself and the work- 
men, and that the master would not be liable for his négligence. Is 
it not safe to say that the conclusion announced by the court in that 
case would hâve been différent if there had been a defect in the 
derrick, or the other appliances connected therewith, known to the 
superintendent, and he had ordered the men to use it, and a servant, 
without knowledge of the defect, or without having the ordinary 
means of discovering it, had been injured by reason of such defect? 
If the skids in the présent case had not been defective, and Johnson, 
the foreman, had voluntarily corne forward and assisted in selecting 
and placing the skids, no defects being known to him, or in assisting 
to push up the steel rails, and in so doing was négligent in his work, 
the master would not be held liable for Johnson's négligence in that 
respect, because his acts would be simply those of a fellow servant 
between himself and the workmen. It was the duty of the railway 
Company to use ordinary care in the sélection of suitable skids and 
appliances, and to provide a reasonably safe place for the laborers 
to work in loading its cars. This positive duty, which the master 
in ail cases owes to an employé, does not go to the extent of a guar- 
anty of safety; but it does require that reasonable précautions 
should be taken to secure safety. It matters not to the employé 
by whom that safety is secured or the reasonable précautions taken. 
But an employé in ail cases has the right to look to the master for 
the fair discharge of thèse duties; and if the master, instead of dis- 
charging it himself, sees fit to hâve the matters attended to by 
others, that does not in any manner change the measure of obligation 
to the employé. 

The court, in the présent case, after correctly charging the jury 
in relation to the risks assumed by the servant in the course of his 
employment, said: 

"The employer, however, by his contract, assumes responslbUlty for sub- 
Jecting the employé unnecessarily to any extraordlnary or unusual hazards. 
He assumes the duty of supplylng materlals and appliances which are 
reasonably safe and fit for use. His duty Is to exercise the same degree 
of càre for the safety of his employé that a person of ordinary prudence 
and caré usually exercises for his own safety; and négligence which ren- 
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ders hlm liable to the employé Is neglect to perform that duty, to ex- 
ercise that degree o( eare. So that, If you should détermine that Mr. 
Johnson was négligent, and his négligence causcd this Injury, and that he 
was a vice principal, yoù wlll hâve to take Into account the degree of nég- 
ligence in order to détermine whether it was such négligence as gives this 
plaintiff a right of action agalnst that railroad corporation. If it was 
neglect to exercise as much care for the safety of the men who were there 
employed in loading the rails upon the car as a person of ordinary care 
and prudence should exercise for hls own safety, the défendant is liable; 
but the défendant would not be liable for the failure on Mr. Johnson's 
part to prevent an injury which could only hâve been prevented by ei- 
ercislng extraordlnary and unusual care and pains." 

The controlling question often turns more upon the character of 
the act performed than on the title of the offlcer or agent of the 
master, and of the relations of the workmen to each other. When 
Johnson's attention was called by the workmen to the fact that the 
skids were of unequal length, and unsafe, it was his duty, in rela- 
tion to his position with the railway company, to hâve either pro- 
cured other and safe skids, or directed the workmen to do so. In- 
stead of that, he ordered the men to put up the defective skids. 
They obeyed his orders. He was their boss, and in giving the or- 
ders and directions which he did was acting for their master ; and 
it was their duty to obey, or quit work. McLaughlin was not prés- 
ent. He knew nothing of the defects in the skids, and had no rea- 
sonable opportunity to inspect or examine them. They were in 
place, and the men at work, when he returned with the oil. He 
went to work in the Une of his duty to help load the car. Under 
ail the facts and circumstances of this case, he had the right to as- 
sume that the railway company had doue its duty in providing safe 
appliances; and, having no knowledge, or the ordinary means of 
obtaining knowledge, as to the dangerous and unsafe character of 
the skids, it cannot be fairly said that he was bound to assume the 
risks of their being unsafe. 

In Eailway Co. v. Daniels, 152 U. S. 684, 689, 14 Sup. Ct. 756, one 
of the wheels of a car in a freight train, which had a crack in it 
12 incbes long, fllled with grease, rust, and dirt, was inspected by 
a servant of the railroad company at the inspecting station, and 
was by such servant permitted to be used, by reason of which an- 
other servant of the company, who was ignorant of the def ect, waa 
injured. The court said: 

"There can be no doubt that under the circumstances of the case at bar 
the duty rested upon the company to see to it, at this inspecting station, 
that the wheels of the cars in this freight train, which was about to be 
drawn out upon the road, were in safe and proper condition; and this 
duty could not be delegated so as to exonerate the company from liablUty to 
Its servants for injuries resulting from the omission to perform that duty, 
or through its négligent performance." 

This gênerai principle, in one form or another, has been often an- 
nounced by this court. Southern Pac. Co. v. Lafferty, 6 C. C. A. 474, 
57 Fed. 537; Railway Co. v. Novak, 9 C. C. A. 629, 61 Fed. 582; Min- 
ing Co. V. Whelan, 12 C. C. A. 225, 64 Fed. 465, and authorities there 
cited. 

Whether the évidence proved that McLaughlin was working un- 
der the immédiate charge and direction of Johnson, and that John- 
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son was acting as a vice principal of the corporation, or whether 
McLaugMin' was injured by the négligence of the railway company 
or by tne' négligence of bis fellow servants who were not represent- 
ing the master, or was himself guilty of any contributory négli- 
gence, were, under the facts, questions which the court, under 
proper instructions as to the law, had the right, and it was its duty, 
to submit to the jury. Eaiiroad Ce. v, Behling, 6 G. 0. A. 681, 57 
Fed. 1038; Mining Co. v. Whelan, supra; Eaiiroad Go. v. Foley, 3 
C. G. A. 589, 53 Fed. 463, and authorities there cited; Goal Co. v. 
Richmond, 7 C. C. A. 485, 58 Fed. 759; Railroad Go. v. Powers, 149 
U. S. 45, 13 Sup. et. 748, and authorities there cited; Lincoln v. 
Power, 151 U. S. 436, 14 Sup. Gt. 387; Railroad Go. v. Mackey, 157 
U. S. 72, 83, 15 Sup. Gt. 491, 

The court did not err in overruling the motion made by the rail- 
way company. 

5. In the last assignment of error it is claimed that the verdict of 
the jury is contrary to the law as given in the charge and instruc- 
tions of the court. This might be, and probably was, urged as a 
ground why the motion for a new trial should hâve been granted ; 
but it is a matter over which we, as an appellate court, hâve no 
control. Having decided that the court did not err in submitting 
the case to the jury, we cannot be called upon to review the testi- 
mony, and to décide whether or not the verdict was in accordance 
with the weight of évidence, or whether, under the instructions, the 
verdict should hâve been rendered for the railway company. In 
Mills V. Smith, 8 Wall. 32, the court, in disposing of a similar ques- 
tion, said: 

"The counsel, In thelr arguments In this case, seem to hâve forgotten that 
thls court hâve no right to order a new trial because they may believe that 
ithe jury may haye erred in their verdict on the facts. If the court below 
hâve given prôper instructions on the questions of law, and submitted the 
jfacts to the jury, there Is no further remedy in this court for any sup- 
posed mistakeof the jury." 

In Woodruff v. Hough, 91 U, S. 596, 603, the court said: 

"If there was any error, It was committed by the jury, and not by 
the court. It is only another one of those cases, so commpn from that 
circuit, in which, with the whole charge of the court and much of the 
testimony in the bill of exceptions, this court Is expected to retry the case 
as if It were both court and jury. Our repeated refusai to do thls will be 
adhered to, however counsel may continue to press on our attention the mis- 
takes of jurles. They are beyond our jurisdiction." 

The relief from such mistakes, if any are made, is to be sought in 
applications to the trial court for a new trial. The verdict of the 
jury is not omnipotent; not ûnal. It takes 13 men— the jury and 
the judge — to décide what the verdict shall be. The trial court, 
with full knowledge of ail the facts, and the opportunity afforded 
it to observe the manner, appearance, and demeanor of the wit- 
'nesses, and of observing ail their acts and conduct affecting their 
credibility and the weight that should be given to their testimony, 
is clothed with the authority to grant or refuse a new trial. It is 
the duty of the trial court, when the verdict is so excessive as to 
indicate passion or préjudice upon the part of the jury, or where 
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the verdict is clearly against the weight of évidence, or contrary to 
tlie law as given in its instructions, to set the verdict aside. But 
f rom the action of the court in granting or ref using a new trial (un- 
der our System and practice) there is no appeal. Railroad Co. v. 
Charless, 2 C. C. A. 380, 51 Fed. 562, and authorities there cited. 
As was said by the court in Insurance Co. v. Ward, 140 tl. S. 77, 91, 
llSup. et. 720: 

"It may be that, If we were to usurp the functlons of the Jury, and dé- 
termine the weight to be given to the évidence, we might arrive at a dif- 
férent conclusion. But that is not our province on a writ of error. In 
such a case we are conflned to the considération of the exceptions, takeh 
at the trial, to the admission or rej action of évidence, and to the charge of 
the court and its refusais to charge. We hâve no concem with questions 
of fact, or the weight to be given to the évidence which was properly 
admitted." 

See, also, Railroad Co. v. Winter's Adm'r, 143 U. S. 61^ 75, 12 Sup. 
et 356; Lincoln v. Power, 151 U. S. 436, 14 Sup. Ct. 387. 

The judgment of the circuit court is afûrmed. 



WOODBRIDGB & TURNBR ENGINEERING CO. v. RITTER. 

(Circuit Court, E. D. Pennsylvanla. September 16, 1895.) 

No. 30. 

1. Action on Judgment dp State Court— Tbanscript of Rbcobd. 

In an action on a judgment of a state court, an exempliflcation which 
Is a transcript of the "complète record" of the proceedlngs, made up 
according to the practice in the courts of the state, is sufflcient when it 
shows that the court had jurisdiction of the subject-matter and the par- 
ties, and that the judgment was in fact rendered. 

8. Samb — Pbndbnct of Appeal — Supersedeas. 

An action on a judgment of a state court will lie notwithstanding the 
pendency of an appeal; and if, in such case, the affldavit of défense al- 
lèges that thfe appeal opérâtes as a supersedeas, it must not merely aver 
this as a conclusion of law, but must show the facts upon which it is 
based, and must therefore state that the security required to suspend 
exécution was given. 

This was an action at law by the Woodbridge & Turner Engineer- 
ing Company against J. Rush Ritter upon a judgment rendered by 
the suprême court ef the state of New Jersey. Rule for judgment 
for want of a sufflcient affldavit of défense. 

Patterson & Oarr, for plaintiff. 

Wm. A. Manderson and Chas. H. Eimerman, for défendant. 

DALLAS, Circuit Judge. This action is brought on a judgment 
of the suprême court of the state of New Jersey. The affldavit of 
defsase sets forth: 

"* * • That the said exempliflcation of record attached to the plàintlff's 
statement of clalm in this case is not the fuU and complète record of the pro- 
"eedings in said cause in said suprême court of the state of New Jersey as 
the same appeared of record and existed on the files of the said oflîce of the 
clerk of said court at the time of the alleged attestation of said exempliflea- 
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tion at the tîme of the date thereof, namely, July 6, 1895, la thls: That therc 
are errors and defects existlng in that portion of the exempUflcation of the 
record attached to plalntiff's statement of ciaim flled in this case from the 
record on file in sald court; thatsaid exempliflcatlon of record does not con- 
taln the report of the référée flled in said proceedlngs, whleh is material and 
important; that said record does not contaln the oath of the référée, the no- 
tice of the flling of the referee's report, which is also important and material, 
and should hâve appeared upon the record; that no copy of the docket entries 
of the proceedlngs in said suprême court of New Jersey in sald cause or of 
the entry in the judgment docket or index of any judgment having been en- 
tered or reeovered, the sald exempliflcatlon falls to show any blll of costs 
flled in the sum of three hundred and flfty dollars and sixty-four cents, or any 
taxation thereof, although suit is sought to be brought thereon, and judgment 
thereon is sought to be reeovered in this action; the sald exempliflcatlon falls 
to show the Issuance of a wrlt of fl. fa. in sald action, which, as a matter of 
fact, was issued eut of said suprême court on the 27th day of June, 1895,— ail of 
which facts are true, as wlll appear by a comparison of the exempliflcatlon 
flled in this case, and the record as it appears in the suprême court of New 
Jersey. That the judgment so rendered in the suprême court of New Jersey 
was appealed from, and a wrlt of error taken to the court of errors and ap- 
peals of the said state of New Jersey, notice of the taking of which was 
served upon the counsel of the said plaintlff In said action. That the said 
wrlt of error has been perfected, and the wrlt of error promptly brought into 
the oflace of the said suprême court, and entered upon the docket thereof In 
^id cause on the 12th day of July, 1895. That the said wrlt of error, as 
déponent is advised, informed, and believes, was taken wlthln the statutory 
period to enable the same to be a supersedeas, which Is still pending and unde- 
termlned. That, there being no final judgment unappealed from, this court 
has no jurisdlctlon over the subject-matter of this controversy. Tlie record, 
the exempliflcatlon of which is flled in thls cause, and the basis of this action 
being imperfect, incomplète, and def ectlve, this court has no jurisdietlon." 

The validity of the two défenses thus set up is challenged by the 
plalntiff's rule for judgment. 

1. The exemplified copy which is said to be defective is not so. It 
is a transcript of the "complète record." The entries and documents 
teferred to in the affidavit constitute no part of it. Revision N. J. 
1709-1877, p. 877. The forra of the record df a judgment is regulated 
by the practice of the court in which the action is p^osecuted. The 
record sued upon in this case shows the existence of every essential 
fact. It appears from it that the court had jurisdiction of the sub- 
ject-matter of the action and of the parties, and that a judgment had 
in fact been rendered. Maxwell v. Stewart, 22 Wall. 79. 

2. It has been held in this circuit (Union Trust Co. v. Rochester & 
P. R Co., 29 Ped. 609) that "an action of debt will lie on a judg- 
ment of another state, notwithstanding the pendency of an appeal 
or writ of error." This aflQdavit asserts that the appeal from the 
New Jersey judgment operated as a supersedeas, but this averment 
is of a légal conclusion; and the facts upon which the eorrectness 
of that conclusion dépends are not alleged. It is not stated that the 
security required to suspend exécution was entered. Moreover, even 
if it appeared that the appeal superseded the judgment, it is, to say 
the least, extremely doubtful whether the rule which was unqual- 
ifledly laid down in Union Trust Co. v. Eochester & P. R. Co., supra, 
would not still be applicable. The rule for judgment is made abso- 
lute. 
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WOODBRIDGE & TUENBR ENGINEERING CO. r. RITTER. 

(Circuit Court, E. D. Pennsylvanla. October 2, 1895.) 

Appeau to Suprême Court. 

The jurisdiction of the court is not drawn In question by the déniai of 
the rlght of the plaintlff to the judgment entered In its favor, nor is the 
authority of the court to enter the judgment put in question by the alléga- 
tion that It is erroneous, so as to allow a writ of error from the circuit 
court direct to the suprême court, iinder the act establishlng circuit courts 
of appeals. 

Sur pétition for allowance of a writ of error to the suprême court 
of the United States. 

Patterson & Carr, for plaintifl. 

William A. Manderson and Charles H. Erdman, for défendant. 

DALLASj Circuit Judge. The act "to establish circuit courts of ap- 
peals," etc., provides that writs of .error may be taken from the circuit 
courts direct to the suprême court in any case in which the jurisdic- 
tion of the court is in issue, and that in such cases the question of 
jurisdiction alone shall be certified. In this case there is no such issue 
or question, and the assumption to the contrary, upon which this i)eti- 
tion is founded, is, in my opinion, a mistaken one. The jurisdiction 
of the court was not drawn in question by the mère controversion 
of the right of the plaintiff to the judgment which has been entered 
in its favor, nor is the authority of the court to enter that judgment 
put in issue by the allégation that it is erroneous. Cook Co. v. Calu- 
met & C. Canal & Dock Co., 138 U. S. 653, 11 Sup. Ct. 435. It is 
true that the petitioner has asserted, in the affldavit of défense, which 
has been adjudged insufScient, that the facts therein set forth are 
jurisdictional facts, but this incorrect assertion does not impress that 
character upon them. I see no reason to doubt that this judgment 
is reviewable by the court of appeals for this circuit, and, should a 
pétition for the allowance of a writ of error to that end be presented, 
it will be entertained. The prayer of this pétition is denied. 
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(Circuit Court, D. Indiana. December 5, 1895.) 

1. Fédérai. Courts— General Law — Imputbd Nkgmgehce. 

ïhe question whether or not the négligence of a parent should be Im- 
puted to a child of tender years is one of gênerai law, upon which a féd- 
éral court will be guided by its own vlews of that law, and is not bound 
by the décisions of state courts. 

2. Negi,igence— Imputed — Parent and Child. 

The négligence of a parent. In permitting a child of tender years to wan- 
der from home alone, will not be Imputed to the child If it Is Injured by 
another's négligence whlle so wandering alone. 
8. Same — Child dp School Age. 

It seems that, even if négligence of a parent were to be imputed to a 
child, it is not négligence to permit a child of school âge to go alone, 
through the streets of a clty, to school. 
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Conner & Mcintosh and Duncan & Smith, for plaintiff. 
W. E. Hackedorn, John B. Oockrum, and Miller, Winter & Elam, 
for défendant. . , 

BAKER, District Judge. This is an action by Pearlie Berry by her 
next friend, Addie Berry, against the Lake Erie & Western Eailroad 
Oompany, to recover damages for injuries sustained by her through 
the négligence and want of care of the défendant. The plaintifE is 
an infant of the âge of seven years, and was injured by a train of the 
défendant coming in collision with her while she was attempting to 
pass over the tracks of the railroad where the same crosses a public 
aliey and thoroughfare used by the public for travel in the city of 
Connersville, Ind. The négligence charged consisted in running its 
train of cars at the rate of 20 miles per hour, in violation of an or- 
dinanee of that city; and in making a flying switch with that por- 
tion of the train which had been separated from the engine, and in 
haviug no person on the same to govern its raovements, or to warn 
persons having occasion to cross th'e railroad tracks of danger from 
the cars so moving without control. The défendant lias answered the 
complaint in two paragraphs, — First, in déniai; secondly, alleging 
that the plaintiff ought not to hâve oi" maintain her action, "because 
her own négligence, and that of her mother, who had charge of her, 
in a material degree contributed to bring about such accident." 
The plaintiff moves to strike ont of the answer the words, "and that 
of her mother, who had charge of her," on the gronnd that the same 
are irrelevant and immaterial. In argument it is insisted that the 
plaintiff', who sues in her own right, for personal injuries sustained by 
her, cannot be barred or precluded from recovery by the négligence 
or want of care of her mother^ On the other hand, it is maintained 
that the mother's négligence is imputable to the child, and bars her 
right of recovery. 

y!o case has been cited, and none is known to the court, in which 
thè question hère presented has been considered and decided by any 
fédéral court. Under the doctrine announced in the case of Rail- 
road Co. V. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, the question is man- 
ifestly one of gênerai law, and not a question of local law, to be set- 
tled by the décisions of the highest courts of the state in which the 
cause of action arises. In that case, which arose in the state of Ohio, 
it was held that the question whether the engineer and flreman of a 
locomotive engine, running alone on a railroad, and without any train 
attached, were fellow servants of the company, so as to preclude the 
latter from recovering from the company for injuries caused by the 
négligence of the former, was not a question of local law, to be set- 
tled by the décisions of the suprême court of that state. The court 
determined the question as one of gênerai law, and reached a conclu- 
sion exactly the reverse of that held by the suprême court of the state 
of Ohio. The question presented by the pending motion has been 
more or less direetly before the suprême court of the state of Indiana 
in the following cases, viz. : Eailway Co. v. Vining's Adm'r, 27 Ind. 
513; Railroad Co. V. Huffman, 28 Ind. 287; Railroad Co. t. Bowen, 
40 Ind. 545; Hathaway v. Railway Co., 46 Ind, 25; Sullivan y. Rail- 
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way Co., 58 înd. 20; Manufacturing Co. y. Millican, 87 Ind. 87; Eail- 
way Co. V. Tappenbeck, 9 Ind. App. 422, 36 N. E. 915; Railway Co. 
V. Sears (Ind. App.) 38 N. E. 837. The tendency of thèse décisions is 
in snpport of the doctrine that, where a child is of shch tender years 
and immature judgment as to be incapable of exercising care for its 
own safety, the négligence or want of care of its parents will be im- 
puted to the child; and, if the in jury to the child arose from the con- 
tributory négligence of its parent, no recovery can be had for such 
injury. Tf I felt constrained to foUow the décisions of the highest 
court of this state, I should feel it my duty to overrule the motion; 
but I regard the question as one which ought to be determined upon 
the gênerai principles of the law, uncontrolled by the décisions above 
cited, except in so far as those décisions may commend themselves 
to the court as enunciating a correct statement of the law. Where 
a parent brings an action to recover damages in his own right for 
injuries to his child, it may be regarded as settled on authority, and 
in harmony with sound principles, that the négligence of the parent 
contributing to the injury will preclude a recovery by such parent. 
And where the child is of such tender years as to be incapable of 
exercising care for its own safety, it may be that the négligence of 
the parent who is présent in charge of it at the time the injury hap 
pens ought to be imputed to the child. This question, however, is 
not now before the court, and it déclines to express any deflnite opin- 
ion upon it. But when the parent is not présent to exercise care for 
the child, I cannot assent to the doctrine that when it has been in- 
jured by the carelessness and négligence of a third person, it is 
remediless because the parent has been guilty of négligence in per- 
mitting the child to wander from its home. In this state, if a man 
negligently places his property on his own premises, where it is ex- 
posed to fire from passing locomotives, he may still recover damages 
for its destruction if the flre was communicated to it through the 
négligence of the engine driver or the defects of the engine. So, if 
the property of an Infant is injured or destroyed by the négligence of 
a third person, and the négligence of fhe parent has contributed to 
such injury or destruction, the infant may maintain an action against 
such third person, and the contributory négligence of the parent will 
not preclude a recovery. Surely, the law ought to guard the life and 
limbs of a helpless infant with as jealous a care as it does its property 
rights. 

It is said that the helpless infant is intrusted by the divine and 
human law to the watch care of its parents while the infant remains 
of such tender years and immature judgment as to be incapable of 
exercising care for itself. The child has the right to expect, and 
it generally receives, sufflcient care and protection from the prompt- 
ings of paternal and maternai love; but where such care is not 
exercised, or proves insufScient to protect the child, ought it to suf- 
fer irréparable injury without redress because the parent, from 
want of care, has failed to protect it from harm? The child had 
no voice in choosing to whom its care and custody should be given; 
and it seems a harsh, if not cruel, rule which makes it answerable 
in its maimed limbs or ruined health for the négligence of its par- 
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ents. Well might such a child inquire, when it reaches years pf 
discrétion,' whomade me my parents' keeper? The parent'a care 
ought to be a shield to protect, but the want of it ought not to be 
used as a sword to impair or destroy, the right of an infant to re- 
cover for injuries inflicted by a wrongdoer. In such case the wrong 
of the parent is passive, while that of the wrongdoer is active and 
aggressive; and the injury would not hâve oecurred had it not been 
for the active wrong of such third person. 

If a wife, who has intrusted herself to the care of her husband, 
is injured while riding in a carriage or other vehicle driven by him, 
through the négligence of a third person, her husband's contribu- 
tory négligence will not prevent her from recovering damages for 
her Personal injuries, Why should the helpless child, with no 
power of choice, be in a worse situation than the mother who had 
the powér to sélect the driver to whose care she would intrust her 
safety? The rule of imputed négligence as applied to infants in- 
capable of exercising care for their own safety is an anomaly in our 
jurisprudence. "The English law," it has been said by a text writer 
of approved authority, "présents a singular illustration. On the 
one hand, it is held that the négligence of a person having charge 
of a child ié the négligence of the child, and imputable to it, when 
the child comes into a èourt of justice, and asks damages for an 
injury negligently inflicted tïpon it by the défendant. But, on the 
other hand, where a donkey is carelessly run down in the highway, 
where he is negligently exposed, the défendant is held liable ; and, 
thoiigh oysters are negligently placed in a river bed, it is an injury 
redressable at law in damages for a vessel negligently to disturb 
them. It appears, therefore, that the child, were he an ass or an 
ôyster, would secure a protection which is denied him as a human 
being of tender years in such jurisdictions as enforce the English 
and New York rule in this respect." Beach, Contrib. Neg. (2d Ed.) 
§ 127. The doctrine which imputes to an infant non sui juris the 
négligence bf its parent or guardian, seems to be ùnsound in prin- 
ciple, and ià'ùot supported by the weight of authority. It is yield- 
ing to the more enlightened and humane rule which dénies the doc- 
trine of inaputed négligence in relation to infants incapable of exer- 
cising care for their own safety. The doctrine originated in New 
York in the case of Hartfield v. Roper, 21 Wend. 615, and is still 
maintained in that jurisdiction. It is followed in Massachusetts, 
in Gibbons v. Williams, 135 MaSs. 333; Casey v. Smith, 152 Mass. 
294, 25 N. E. 734; in Maine, in O'Brien v. McGlinchy, 68 Me. 552; 
in California, in Meeks v. Railroad Co., 52 Cal. 602; in Minnesota, in 
Fitzgerald v. Eailway Co., 29 Minn. 336, 13 N. W. 168; in Maryland, 
in Railway Co. v. McDonnell, 43 Md. 534; in Kansas, in Eailroad Co. 
V. Smith, 28 Kan. 541; in Delaware, in Kyne v. Eailroad Co. (Uel. 
Super.) 14 Atl. 922; in Wisconsin, in Parish v. Town of Eden, 62 
Wis. 272, 22 N. W. 399; and in Indiana, in the cases supra The 
doctrine is repudiated in Illinois in Railway Co. v. Wilcox, 138 111. 
370, 27 N. E. 899; in Pennsylvania, in Railway Co. v. Schuster, 113 
Pa. St. 412, 8 Atl. 269; in Virginia, in Railroad Co. v. Groseclose's 
Adm'r, 88 Va. 267, 13 S, È. 454; in Vérmoht, in Robinson v. Cohe, 
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22 Vt. 213; in Alabama, in Iron Go. v. Brawley, 83 Ala. 371, 3 South. 
555; in Tennessee, in Whirley v. Whiteman, 1 Head, 610; in Ohio, 
in Railroad Co. v. Snyder, 18 Oliio St. 399; Raiiway Co. v. Eadie, 43 
Ohio St. 91, 1 N. E. 519; in Connecticut, in Daley v. Railroad Oo., 

26 Conn. 591; in Missouri, in Winters v. Raiiway Ce, 99 Mo. 509, 12 
S. W. 652; in Michigan, in Shippy v. Village of Au Sable, 85 Mich. 
280, 48 N. W. 584; in Nebraska, in Huff v. Ames, 16 Neb. 139, 19 N. 
W. 623; in jSTorth Carolina, in Bottoms v. Railroad Co., 114 N, C. 
699, 19 S. E. 730; in Texas, in Allen v. Raiiway Co. (Tex. Civ. App.) 

27 S. W. 943; in New Hampshire, in Bisaillon v. Blood, 64 N. H. 565, 
15 Atl. 147; in lowa, in Wymore v. Mahaska Co., 78 lowa, 396, 43 
N. W. 264; in Mississippi, in Westbrook v. Railroad Co., 66 Miss. 
560, 6 South. 321; in Louisiana, in Westerfleld v. Levis, 9 South. 52; 
in Greorgia, in Raiiway Co, v. Gravitt, 20 S. E. 550; in New Jersey, 
in Newman V. Railroad Co., 52 N. J. Law, 446, 19 Atl. 1102; and in 
the District of Columbia, in Moore v. Railroad Co., 2 Mackey, 437. 
There is a gênerai consensus of opinion among modem text writers 
in répudiation of the doctrine of imputed négligence in the case of 
infants of such tender years and immature judgment as to be in- 
capable of exercising care for their own safety. Beach, Contrib. Neg. 
(2d Ed.) §§ 127, 132; Bish. Noncont. Law, §§ 581, 583; Shear. & R. 
Neg. (4th Ed.) § 75 et seq.; 2 Thomp. Trials, § 1687; and Whart. 
Neg. (2d Ed.) §§ 313, 314. 

The doctrine of imputed négligence ought not to apply in this 
case for an additional reason. The law of this state has flxed the 
âge of six years as the time when children become entitled to the 
beneâts of the public school System. It cannot be assumed, when 
a child has reached that âge, that it is an act of négligence on the 
part of the parent to permit the child to travèl unattended upon the 
streets and highways for the purpose of going to school. This be- 
ing true, négligence ought not to be imputed to a child seven years 
of âge because the mother permits it to travel unattended along a 
public Street or highway. Children of such âge cannot be deemed 
wrongdoers, nor can négligence be imputed to them simply because 
they use the highway for travel unattended by some older person. 
For thèse reason s the motion to strike out is sustained, to which 
the défendant excepts, and 20 days are given within which to file 
a bill of exceptions. 
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(Circuit Court of Appeals, Fifth Circuit November 19, 1895.) 

No. 381. 

1. Sbt-Opf — Fraud in SaiiB of Land— Alabama Code. 

In Alabama, under the Codes of 1852 and 1886, a défendant sued upon 
a note given for the purchase money of land has a right to set off any 
damages sufCered through the fraud or deceit of the plaJntlff, and arising 
ont of the transaction of sale. 

2. Evidence— Obal to Vaby Written— Fraud. 

Where the question of fraud or deceit in a written contract Is in issue, 
such contract lé not the sole évidence of the agreement of the parties, but 
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oral évidence of their acts and déclarations, prior to the exécution of the 
contract, and touehing thé matter of deeeit. are admissible, 
ft Corpokatioits—Agenot— Notice. 

In an action upon a note given for part of the purchase money of land, 
which was defended on the ground that a portion of the lànd whlch the 
plaintiff had agreed to convey, and which, défendant desired to buy, had 
been fraudulently omltted from the written contract betweep, the parties, 
and from the deed given by plaintiff, there was évidence tending to show 
that the défendant, a corporation, had employed agents to inspect and 
report upon the lands which were the subject of negotiation, and to passs 
upori the sufflelency of the plaintlff's title, and that such agents had some 
knowledge of the omission of the land in question from the contract and 
deed. Eéd, that the existence of such knowledge was a question for the 
jury, under Instructions that the corporation was bound by the knowledge 
acquired by any of its agents in the séope of their employment; and that 
it was èrror to charge the jury that, though the agents employed in re- 
spect to the purchase of the land had knowledge of the omission of the 
part in question, the corporation was not bound thereby, unless the agent 
who actually accepted the deed and executed the notes given theref or had 
knowledge of the same fact. 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

This was an action brought by the plaintiff in error, a citizen of Alabama, 
to recover on a promissory note for $14,486.67, executed by the défendant in 
error, a citizen of New Jersey. The considération of the note was the pur- 
chase of certain timber conveyed by the plaintiff In error to the défendant in 
error by a deed dated the 12th day of March, 1891. The considération for the 
conveyance was the payment of something more than $14,000 In cash, and the 
exécution of two notes. One of the notes was paid, and the note sued on was 
the other. The défendant in error pleaded the gênerai Issue and seven spécial 
pleas. The second plea of the défendant is as follows: "(2) And, for further 
défense to this action, the défendant says that on or about the 20th day of 
October, 1890, the défendant, being engaged in the manufacture of charcoal 
iron, entered into a contract with the plaintiff for the purchase of ail the tim- 
ber on two tracts owned by him, and known as the 'Oakley Tract' and the 
'Bibb Mill Tract,' lying partly in the county of Bibb, and partly in the county 
of Ohilton, in the state of Alabama, and other tracts owned by plaintiff ad- 
jacent and near to the above larger tracts, and ail within a distance of three 
and one-half miles of the Bast Tennessee, Virginia and Georgia Railway Com- 
pany, contalning not less than nine nor more than eleven thousand acres of 
land, at and for the sum of four dollars per acre, to be paid: One-third on 
completing the deeds, convey ing clear title to the said timber; one-third No- 
vember 1, 1891; and one-third November 1, 1892,— with interest, to which 
plaintiff agreed to convey a clear title. Défendant avers that, at the time of 
the purchase of said lands from plaintiff, plaintiff did not then, and has not 
now, clear title to said lands, but was and Is wholly without title to the fol- 
lowlng tracts of land, or the timber thereon, viz. [describing the lands], con- 
sisting of 560 acres, which said lands — the timber thereon — were at said time, 
and continuously hâve been, in the open, notorious, and continuons adverse 
possession of the real owners thereof,"— and claimed to abate the purchase 
money, $2,240, wIth interest. The flfth, sixth, seventh, and eighth pleas state 
the contract as it is alleged in the second plea, and set up défenses. The fif th 
plea, after stating the contract as above, concludes as follows: "That it was 
largely induced to enter into said contract by its désire to secure the timber 
from the Oakley tract; said tract being very valuable, both by reason of the 
quality and quantity of the timber thereon. And yet, although the défendant 
has paid to the plaintiff two-thlrds of the purchase money, the said plaintiff 
has wrongfully failed and refused to convey or dellver possession to défend- 
ant of the most valuable part of the Oakley tract, namely, section 9, town- 
ship 23, range 12 east, in Ohilton county, Alabama. The plaintiff deliverèd to 
the défendant a deed which he represented çoiiveyed said Oakley tract, bst 
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whicb omlttèd said section 9 of the Okkléy tract, which was the most valu- 
able part of sald land. That, at the time of the dellvery of sald deed, défend- 
ant well knew that it omitted section 9, but fraudulently concealed sald fact 
from défendant; and by reason of the breach of said contract on plaintiff's 
part, and the fraud and decelt of plaintIfE as aforesald, défendant bas been 
damaged, not only In the loss of said section of land, but the other tracts of 
land bave been rendered inaccessible and of little use to plaintiff for the pur- 
pose for which it was purchased, or for any purpose, and bave been greatly. 
impalred In value,"— for which he daims damages as a set-off. The sixth 
plea, after alleging the contract as averred in the second plea, and the omis- 
sion of section 9, contains the foUowing: "Défendant says that, at the time 
of the making of said contract, it was wholly unacquainted with the land 
numbers or proper description of said lands by metes and bounds, and called 
upon the plaintiff to fumish a list glving a proper description of said Oakley 
tract and said Bibb Mill tract, and otber smaller tracts adjacent and near 
to the above larger tracts; that plaintiff fumished a llSt of lands, which he 
represented was a correct and accurate description of said lands as aforesald, 
and tendered to défendant a deed of conveyance to sald lands, pretending that 
the same was in full compliance with the obligations of said contract on bis 
part; and défendant, accepting and confiding in the truth of said représenta- 
tion of plaintiff in this behalf, accepted said conveyance, not knowing that 
the most valuable part of the land which It supposed it was purchasing had 
been omitted from said deed. And défendant says the fact Is that sald plain- 
tifC, well knowing that said conveyance did not include ail of the timber on 
ail of the lands purchased by it, wrongfully and fraudulently omitted fi-om 
said conveyance section 9, townsbip 23, range 12 east, In Chilton county, Ala- 
bama, whleh is a part of the Oakley tract, and the most valuable of the land 
purchased by it from the plaintiff,"— and concluded by claiming damages lor 
the omission by way of set-off, as a breacb of the contract. The seventh plea, 
after setting out the contract to sell, and alleging that défendant was un- 
acquainted with the character, quallty, and location of the lands, avers that 
the plaintiff caused his agent to show the timber on the lands to an agent of 
the défendant, sent for the purpose of examinlng the lands. The plea then 
continues: "Défendant avers that a part of said above-mentioned land was 
well and thickly timbered, but a considérable part was poorly timbered, and 
a large number of acres were not timbered at ail, but were completely de- 
nuded of timber, some of which was In cultivatlon, and a considérable part 
was so far detached from the main body as to be valueless to défendant 
for coallng purposes or for any purpose; that plaintiff and his agent well 
knew thèse facts, but sedulously concealed the same from défendant, and, in 
showing défendant said lands, so conducted défendants agent as that he was 
permitted to see only such parts of the land as were well timbered, and ail 
adjacent and near to said two tracts above mentioned; and Its agent was 
persuaded and induced to believe that the acres of sald land so shown him 
represented the average quantity and quallty of said timber, and that the 
timber on the rest of said lands was equal in quantity, quallty, and deslrable- 
ness of location to that on the lands inspected, and that ail the lands were 
adjacent and near to the Bibb Mill tract and the Oakley tract above men- 
tioned. Défendant says that, relying upon said wrongful and fraudulent 
représentation as to the quantity, quallty, and location of said timber, it con- 
traetëd with plaintiff for the purchase of the timber described in the contract, 
and for this the défendant asks to recoup." 

To each of thèse pleas, numbered 2, 5, 6, 7, the plaintiff demurred. The 
grounds of demurrer assigned to the fifth and sixth pleas are as foUows: 
(1, 2, 3, 4, and 5) That the plea does not show that the timber conveyed by 
the plaintiff was not reasonably wortb the purchase priée agreed to be paid. 
(6 and 7) That the plea dld not show that défendant bad suffered any damage. 
To the seventh plea thèse same grounds of demurrer were assigned, and in 
addition: (1) That the plea dld not show that the plaintiff or any one au- 
tborized by him ever made any contract or représentation in respect to the 
quantity, quality, or location of the timber to be conveyed. (2) That the 
plaintiff contracted to sell the timber on the land, and nothing more. (3) 
If is not shown how the agent of the défendant was persuaded or induced to 
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belleve anything In respect to the lands, except what he could hâve learned 
by examlnatlon. (4) That the plea did not deny that the défendant could hâve 
inspected or examlned the lands.,, (5) That the means of knowledge were 
available to the défendant. (6 and 7) That defendant's agent had opportunity 
and could hâve discovered ail thèse facts before any notes were executed. 
(10) It Is not denied that the real facts were discovered by défendant before 
the exécution of the note sued on. And to each of the pleas 5, 6, and 7 (the 
pleas having been amended), the plalntiff asslgned the following addltioual 
grounds of demurrer: (1) That the plalntlfE executed a deed for lands under 
the contraqt, and it was not compétent In a court of law to show the alleged 
mlsrepresentation. (2) That the matters alleged In the pleas are cognlzable 
only In a court of equity. (3) That the alleged misrepresentatlons were mère 
matters of opinion. And as additional ground of demurrer to the eighth plea: 
(1) That it was not denied that the défendant went into possession of and 
used the timber conveyed^ and had continued to use and hold the same. The 
plaintlfC flled additional demurrers to pleas 5 and 6, and asslgned as grounds 
the following: (1) That the plaintifC had executed and delivered to défendant, 
and défendant had accepted, a deed in performance of the contract alleged iu 
the pleas. (2) That it appeared that the contract had been performed and 
extinguished. (3) That the pleas do not deny that the défendant accepted 
and held the deed, delivered by the plaintiff, in performance of the contract. 
The court overruled each of thèse grounds of demurrer. The plaintifC there- 
upon filed a spécial replication, numbered 2, to pleas numbered 4, 5, 6, 7, and 
8, alleging that he dld enter into a contract, in writing, on October 20, 
1890, and that the contract was to convey timber on lands in Bibb county, 
and "that after the making of said contract, and before the consummation 
thereof by the exécution on the part of plaintiff of a con voyance, and on the 
part of défendant by- the payment of the cash installment of the purchase 
money, and dellvery of its promissory notes for the rest of such purchase 
money, full opportunity was given to défendant to make examlnation of the 
timber lands to be conveyed by plaintifC to défendant, and that the défendant 
availed itself of such opportunity,. and through its own agents, and in such 
manner as it saw fit, did Inspect and examine the land offered by plaintiff 
in performance of such contract on hls part; that, of the entlre body of lands 
offered by plaintiff, défendant chose and selected certain land, aggregating 
about, to wit, ten thousand eight hundred and sixty-five acres, which are de- 
scribed In the deed hereiuafter referred to, and, before the exécution and de- 
llvery of sald deed, défendant was furnished wlth the government uumbers 
of the land to be conveyed; that, after such examination and sélection on 
the part of the défendant, plaintiff, on, to wit, the 12th day of March, 1891, 
executed and delivered to défendant, in pursuance and performance of said 
contract, and défendant accepted from plaintiff, in satisfaction and perform- 
ance on the plaintiffi's part of said contract, a deed of conveyance which in its 
récitals sets forth a copy of said coi) tract." The contract Is fully set out in 
the deed, which Is pleaded at lengtli in this replication, and the, replication 
concludes as foUows: "And plaintiff avers that, wlth notice of th^ location 
of sald lands to be conveyed, the dellvery of said deed was accepted by de- 
fendant as a performance of said contract on the part of plalHtiff, after full 
examination of said lands, and défendant pald to plaintiff the cash installment 
of the purchase money, and delivered to plaintiff its two promissory notes, 
as provided by said contract, one of which Is the foundation of this action; 
that défendant immediately went into possession of the timber on the lands 
described in said deed, and stUl remains in the undisputed possession thereof." 
: To this replication the défendant demurred, assigning 14 grounds of de- 
murrer, as follows: (1 and 2) That the replication dld not traverse the pleas, 
and was no answer. (3) That, admitting the acceptance of the deed, it was 
not shown that plea 4 was not true. (4) That, though the deed was accepted, 
it did not appear but that défendant was ignorant that section S was omitted. 
(5) It was not averred tliat défendant knew any part of the Oatley tract was 
omitted. (6) It was not denied that the défendant, though it accepted the 
deed, was unacquainted wlth the lands, and was furnished wlth à false Ust 
by plaintiff. (7) That it was not aveiTed that défendant knew when It ac- 
cepted the deed for the Qakley tract that any part of that tract was omitted. 
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(8) That, though the deed was accepted, whatever Investigations were made 
were less thorough and deterred by the false and fraudulent conduct of plaln- 
tlff and his agents. (9) That, though the deed was accepted, It did not ap- 
pear but that the lands added were worthless. (10) The contract was not 
conflned to lands In Bibb county. (12) The deed shows that lands conveyed 
dld not lie in Blbb, but a large tract thereof was in Chilton county. (13) 
The contemporaneous conduct of the parties In connection with the contract 
shows that lands In Chilton were included. (14) Though the défendant ac- 
cepted the deed, it did not appear but that it was induced to accept it by the 
false and fraudulent représentations of the plaintiff, set forth in pleas 4, 5, 
6, 7, and 8. 

This demurrer was sustained by the court, and thereupon the défendant 
flled addltional replications, numbered 3, 4, and 5. The third replication dif- 
fered from the second only in this: that the deed set ont at length in the sec- 
ond was pleaded by référence merely, and the Knowledge and means of 
knowledge by défendant are averred as follows: "That fuU opportunlty was 
given by défendant to make examination of the timber lands to be conveyed 
by plaintiff to défendant from the 20th day of October, 1890, to the 12th day 
of March, 1891; and that the défendant during that time avalled himself of 
such opportunlty, and, through its own agents, and in such manner as it saw 
fit, did go upon and over, inspect and examine, the lands ofEered by plaintiff 
in performance of such contract on his part. That, of the entire body of 
lands ofCered by plaintiff, défendant chose and selected certain lands, ag- 
gregating about, to Wit, 10,685 acres. That, after such examination and sé- 
lection on the part of plaintiff, défendant, on, to wit, the 12th day of March, 
1891, executed and delivered to défendant, in pursuance and performance of 
said contract, and défendant accepted from plaintiff, in satisfaction and per- 
formance of the plalntlff's part of said contract, the deed of conveyance." 
The replication then avers: "That the delivery of said deed was accepted 
by défendant as a performance of said contract on the part of plaintiff, after 
full examination and sélection, and with fuU means of knowledge in respect 
to the location and quallty of said lands, and that défendant paid the cash 
part of the purchase money, executed its notes, and went into possession of 
the timber, and still so continued." The fourth replication Is identical with 
the third, except that it avers that the deed was accepted "by défendant as 
a performance of said contract on the part of plaintiff after full examination 
and sélection, and with full knowledge as to the location and quality of said 
lands, and défendant paid to plaintiff the cash installment of the- purchase 
money, and delivered to plaintiff its two promissory notes, as provided by said 
contract, one of whlch is the foundation of this action. That défendant im- 
mediately went into possession of the timber on the lands described in said 
deed, and still remains In undlsputed possession thereof." The fifth replica- 
tion was interposed to pleas 4, 5, and 6, and alleged a performance of the 
contract set out in thèse pleas, by the exécution, delivery, and acceptance of 
the deed set out in the second replication; that the défendant took and re- 
tained possession of the timber, and removed large quantities; the cash pay- 
ment was made, and the first of the two notes was paid; and that this note 
sued on was the second note. 

To replications 3, 4, and 5, the défendant demurred, and assigned each of 
thè grounds of demurrer assigned to the second replication, and the foUowing 
addltional grounds: (15) That the replication did not show any novatiou 
or change of the contract of October 20th. (16) That the replication was self- 
contradlctory,' for it alleged that the lands contracted for were conveyed by 
the deed, whilè it appears by the deed that the lands lay in Chilton and Blbb 
•countles. (17) It was not averred that défendant knew that any lands con- 
tracted for were omltted, nor was it shown but that plaintiff knew, and de- 
fendant did not know, that a material part of thèse lands had been omitted. 

The circuit court sustained thèse demurrers to ail the replications. The un- 
dlsputed évidence showed that the plaintiff in error owned a large body of 
timber lands, amounting in the aggregate to about 32,000 acres, lying in 
Bibb, Perry, and Chilton countles, Ala.; that the défendant in error was a 
New Jersey corporation, Whlch had been organized by the purchase of the 
proper^ of an Alabama corporation, Unown as the Shelby Zron Company; 
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that tlae défendant and its predecessor were engaged în the manufacture of 
eharcoal iron, and the two corporations were admltted on the trial to be the 
same thing; that, In 1887 or 1888, H. B. Stoughton was the superlntendent 
and gênerai manager of the Shelby Iron Company, and afterwards occupied 
the same position with the défendant; that, in 1887, Stoughton, as superin- 
tendent of the Shelby Iron Company, sent Charles Sparks, William Kidd, and 
John A. Edwards over the land to examine it, and thèse parties made an ex- 
amination of the plaintifif's timber lands, covering a perlod of about three 
weeks, and made a report of this examination and inspection to the Shelby 
Iron Company, dellverlng the report to H. R. Stoughton, who was then the 
superlntendent, with a map showing the lands inspected and examined, 
noting each 40 acres, showing the amount of timber on each. Each of thèse 
witnesses testifled that the plaintifC sent one Mark L. Smitherman with them 
to show the lands, and, in estimation of its value, the two last witnesses 
stated that cleared lands and old ûelds were considered and estimated, aud 
reported to Stoughton as superlntendent. The évidence also showed that the 
Alabama Coal & Iron Company was organized in Febi-uary, 1890; that H. K. 
Stoughton was gênerai manager of the last-named company; that some time 
In the fall of 1890, prier to Oetober 20th, Stoughton sent one H. C. Faucher, 
with Charles Sparks, to see the plaintiff, to know on what terms he would 
sell about 10,000 acres of the timber. The évidence shows that plaintiff of- 
fered to sell the land at four dollars per acre for the timber. Defendant's 
witnesses Sparks and Faucher testifled that in this conversation the Oakley 
tract and the Bibb Mill tract were mentioned, and were to be included in the 
land to be sold. Faucher testifled that Sparks was to be sent down in case 
he got up the trad». It was shown that Sparks did go down, and they applied 
to the plaintifC for some one to show them the lands; that plaintifC told M. L. 
Smitherman, the same person who had been with Sparks, Kidd, and Edwards 
In 1887, to show Faucher and Sparks the land; that thèse last-named persons 
rode over the lands together for two or three days, for the purpose of examin- 
ing the timber. Fancher and Sparks testifled that among other lands shown 
them by Smitherman was the Oakley tract, and section 9 in that tract was 
also shown them as a part of the land to be conveyed; that they examined 
the Bibb Mill tract, and c^me to some timber that had been struck by a hur- 
ricane. On cross-examination, Sparks stated that he had ridden over the land 
with Edwards and Kidd in 1886 and 1887; that afterwards, in January or 
February, 1891, he rode over the tract with William Parker, who was sent 
down by the défendant to examine the timber lands; that Parker had a map 
of the lands to be examined, and that he discovered from Parker's map at 
that time that section 9, which he knew was a part of the Oakley tract, was 
omltted; that he knew Parker was sent down to examine the land for de- 
fendant; that the part of the land afCected by the hurricane was also on 
Parker's map; and that one Splawn rode with him and Parker, and showed 
them the Unes of the Oakley tract. 

The évidence showed that, after the examination by Fancher and Sparks, 
H. R. Stoughton, the gênerai manager of défendant, went down to Randolph, 
where the plaintifC llved, and entered Into the contract in writing which is 
reclted in the deed of March 12, 1891. The évidence further showed that, 
after this contract had been made, the défendant sent an attorney down to 
meet the attorney of the plaintifC, for the purpose of examining the tltles 
of the lands proposed to be conveyed; and afterwards thèse tltles were sub- 
mitted to S. J. Bowie, Esq., another of defendant's attorneys, for examination, 
and each of thèse attorneys examined the papers and tltles. On examination 
in chlef, défendant asked Mr. Bowie the following question: "Q. Was any- 
thlng sald, or did you understand at the time, or Mr. Bush, so far- as you 
knew, that any part of the Oakley tract was being omltted from that deed? 
(The plaintifC objected to witness stating what he understood, or what Mr. 
Bush understood, which objection the court overruled.)" This witness 
(Bowie) testifled that he examined the titles to the lands, which were ofCered; 
that there was some defect in the tltle to the Oakley tract, and that this ac- 
counted for the provision in the deed for the payment of the purchase money 
by the défendant in case Howison failed to pay for the Oakley tract; that he 
had conférences with Mr. Logan, the attorney for the plaintifC; and that. 
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finally, the deed was prepared in fonn as shown by the record. TMs wltness 
stated, against the objection oé the plaintiff, that he uûderstood that the whôle 
of the Oakley tract was included, and that this was his construction of the 
contract, whether the lands lay in Bibb or Ohilton counties. 

"The défendant hère offiered déposition of H. R. Stoughton. The plaintifC 
objected to the introduction of this déposition, because of the manner in 
which the déposition was taken, and because there is no United States stat- 
ute by which the déposition could be taken as it was taken, and because there 
bas been no notice served on the plaintifC as to the taking of said déposition. 
The court overruled this objection, and allowed the déposition to t»e read to 
the jury." The following facts in respect to this déposition were agreed to in 
open court by counsel: "I understand that the admission as to the déposition 
of H. R. Stoughton is that the firni of London & Tillman had no connection of 
any kind with this suit in Febniary, 1894, and in fact never had up to this 
tlme; that I was a member of the firm of London & Tillman, and was em- 
ployed by Major Howison during the présent term of the court; and, also, 
that the flrm of London & Tillman was dissolved before this service was 
made; the flrm dissolvfed the Ist of February, 1894, and this service was on 
the léth; that the firm of London & Tillman had been employed in another 
suit pending in this court between the same parties prior to the 19th of Feb- 
ruary, 1894, and on that day were counsel of record for the plaintiff in the 
other case; that neither the plaintiff nor the attorneys, Hargrove, Logan & 
Vandegraft, had any actual notice of the Issulng of the commission, or that 
the déposition of Stoughton had been taken, untll It was produced in évi- 
dence on this trial. Mr. Knox: Also, that the marshal served the notice of 
the firm of London & Tillman, as attorneys for the plaintiff, and that neither 
member of the firm indieated or stated any déniai whatever that he was the 
attorney for the plaintifC, and, from that tlme to the tlme of the objection 
to the testlmony, no indication bas ever been made by either member of the 
flrm that they were not the attorneys; that the déposition bas been on file 
in this court since March 2d, and no objection was made thereto before it was 
offered in évidence. Mr. London: That the déposition was on file in the 
clerk's ofllce, but not with the other papers in the case." The défendant ob- 
jected to the following question in the déposition, and moved to exclude the 
answer thereto: *'Q. State the conversation as you now recoUect it. A. He 
said to me, 'The eompany ought to hâve that land;' and I said, 'When you get 
In shape to deed us the Oakley tract, I would recommend the purchase of it to 
the Company.' He then said he was able to deed the tract We then spoke 
about what this purchase would consist of, and he polnted out on a map in 
the office at Shelby what lands he could sell and give deed of, and that terri- 
tory included what is known as the 'Oakley Tract.' I told him that I would 
recommend the purchase of it to the eompany. (The plaintifC objected to this 
last question, and moved the court to exclude the answer, because it calls 
for a conversation a month or two prior to the making of the contract, and 
because: ail previous oral negotlations are merged In the contract, and in the 
deed executed in pursuance of the contract. The court overruled this objec- 
tion and motion.)" The plaintiff also objected to the following question, and 
moved to exclude the answer thereto, in the déposition: "Q. State the con- 
versation you had with Howison in référence to the tracts of land you were 
purchasing at the tlme the contract was made. A. I made the description of 
the land in the contract with the assistance of Mr. Howison and Charles 
Sparks, the man who was sent by the eompany to Inspect the premises; and, 
in referring to the Oakley tract, Howison said that it Included ail the Oakley 
tract. (The plaintiff objected to this question, and moved to exclude the an- 
swer upon the same grounds mentioned last above. The court overruled this 
objection and motion.)" The following questions and answers to said wltness 
contained in the déposition were objected to by the plaintiff, and the objec- 
tions overruled: "Q. When you drew this contract, dld you understand that 
it included ail of the Oakley tract? Q. And did you also understand that the 
Oakley tract included section 9, township 23, range 12? A. I dld. Q. And 
was it a fact that this contract Included section 9? A. It was. (The plaintiff 
objected to this question, and moved to exclude the answer, because it calls 
for the conclusion of the witness.)" 
v.70p.no.7 — 44 



690 KCDERAL B«J(3RTER, Vôl. 70. 

% a. Bush, président of the défendant, was examined, and testifled that he 
had been président of tlie Alabama Coal & Iron Company since Aprll, 1890; 
that H. R. Stoughton was gênerai manager of the défendant compaay in Oc- 
tober, 1890; that he had sent Stoughton to make the contract wlth the plain- 
tifC for the purchase of the land from plaintiff ; that he (witness) had ac- 
cepted the deed which was made by the plaintiff to the défendant; that he 
dld not know at the time the deed was dèlivered that any part of thè Oakley 
tract was omitted; that nothing was sald by the plaintiff 'at the time the 
deed was dèlivered about the omission of any part of the Oakley tract; that 
some of the lands were duplicated in the deed, and some were omitted; that 
plaintiff offered to substitute, and did substitute, some of the lands that were 
omitted. He was asked whether he had had an opportunity to examine the 
land, or the location or quallty of the timber, and said he had not. He said 
that he acted upon the repriesentation of the plaintiff as to the quallty, loca- 
tion, and character of the timber in regard to the substituted land, and that 
he understood that ail the Oakley tract was included in the conveyance; that 
afterwards he found that section 9 was omitted. On cross-exaihination, he 
stated that he had not conducted any of the negotiatlons; that he had sent 
Stoughton down to conclude the trade, and that Stoughton came back and 
brought a duplicate of the contract with him; that he had no Idea about the 
location of the Oakley tract; that he had no knowledge of the location of the 
tract at ail; that af ter the contract was entered into, on the 20th of Oetober, 
1890, he employed one William Parker to go down and examine the lands 
which the plaintiff had offered to convèy under the contract; that Parker 
went down, came back, and made a verbal report to him, and brought a small 
map. When asked whether he bought the lands on the représentation of the 
plaintiff, he answered, "Partially so." His testimony in regard to this man 
Parker is as follows: "Q. I say, you sent oné man, Mr. Parker? A. Yes, sir. 
Q. And he made a report to you about' the landî A. Yes, sir. Q. And 
brought you a plat, and showed you just what the land was? A. ïes^ sir; 
that is, he showed me as he found it to be from a.hun-ied examlnation. He 
was there, I think, two or threé days. Q. Didn't you tell himto go and ex- 
amine the land? A. Yes, sir. Q. Dld he report to you that he had examined 
lit? A. Yes; I told him that I wanted to get abetter gênerai ideaof tlie con- 
dition of the land, the location and quallty of the timber." Q. And the quan- 
tity of it? A. Yes, sir. Q. And that was before the deed was executed? A. 
Yes, sir. Q. And he showed you a plat of the lands that were examined? A. 
Yes; the land he went on. Q. Dld he say anything to ydù about section 9? 
A. I hâve no recollection of his mentlonihg It." He testifled further, that, 
af ter the deed was executed, he discovered that section 9 was omitted, and 
thereupon wrote to the attorney for the plaintiff, asking him to put section 9 
i& .. He was tlien examined in référence to the map which Parker brought 
with him when he made his report, and testifled that thIs map showed that 
section 9 was omitted; that he knew nothing personailyof the land numbers, 
and depended upon his agents to make the examinatlon; that, as matter of 
fact, he discovered the omission of section 9 through Sparks, after the deed 
was executed. He further testifled that, nip to the time the àgreement was 
made, ail his information was derived from H. R. Stoughton, the gênerai man- 
ager, who had charge of the business, and that, aftér the àgreement was 
made, he put the matter entirely in the hands of the attomeys, and the ex- 
aminatlon of the lands was done under his direction. He also testifled that 
ail the land papers, tltles, and everything of that kind, were turned over by 
thé Shelby Iron Company to the Alabama Coal & Iron Company. . 

The défendant offered other évidence to show that section 9 was a part of 
the Oakley ti^ct, and also that certain parts of the land included in the deed 
which was executed were In the adverse possession of third persons. The 
défendant also introduced as a witness John A. Edwards, who testifled, on 
cross-examinatlon, that he went with Sparks and Kidd in 188T, while being 
shown over the lands of the' plaintiff by M. !.. Smitherman; that they had a 
map; that they examined each 40 acres, and computed the' number of cords 
of wood which it Would yleld, and put it on tihe map; that they were 
three or four weeks In the examinatlon, and were sent down there by H. K. 
Stoughton, who was gênerai manager of the Shelby Iron Company at that 
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Orne; that they made a wrltten report on the timber, and gave that, wlth the 
map, to Stoughton. The défendant also introduced much évidence to show 
the estent to whlch the lands would be dlmlnished in value by the omission 
of section 9. 

Henry Splawn was introduced as a wltness for the plaintifC, and testifled 
that he had no connection with the plaintifC, and never had; that he lived on 
a pièce of land afljoining what is known as the "Oakley Tract"; that eariy 
in Jàriuary, 1891, Parker came to him, and asked hlm to show him the lines 
of the timber that the Shelby Iron Company bought from the plaintiff; that 
Parker had a piat or map with him showing the government survey; that 
he went with Parker for one day, and that the next day they came across 
Spai'ks, the witness who was examined by défendant; that Sparks went with 
them to examine the timber after that, and that thèse two persons stayed 
at his house the night after Sparks joined them; that they told him that they 
wanted to go through section 9. He was asked whether he heard Sparks or 
Parker say aûything aboùt section 9, and he answered as follows: "A. When 
he got to where Mr. Sparks was checking np the wood, he taken Mr. 
Sparks off, and they had a llttle talk. I don't know what they said then, of 
course, but afterwards I heard them say— Mr. Sparks and Mr. Parker were 
talking— that they believed there must be some mistake about section 9; that 
It wais left out of the numbers, or something that way." That he rode over 
a considérable amount of the timbered lands, and discovered clearings and 
bare spots. 

M. L. Smitherman, the person who rode over the lands wlth Edwards, Kidd, 
and Sparks in 1887 or 1888, and with Sparks and Faucher in 1800 and 1891, 
was introduced by the plaintiff, and testifled that he was sent for by the 
plaintiff in 1890 or 1891, to show the timber lands north of Randolph to 
Sparks; that he went with Sparks; that Sparks told him that he wanted 
him to carry hlm over the same lands that he had carried him, Kidd. 
and Edwards over; that they went through the land, and rode over it; 
that he carried Sparks and Faucher to places where they could see the 
land for some distance; that he passed through clearings and old fields, 
and passed through the land where the hurrlcane had been, and that he 
made no représentations to Sparks or Faucher; that he did net know where 
section 9 of the Oakley tract was; that he only had a gênerai idea of the 
lands. On cross-examination, he testifled that Sparks told hlm that he 
wanted to see the Bibb Mil! tract, north of Randolph, and he was to show ail 
the timber on plaintiffi's lands lying north of Randolph Station, In Bibb coun- 
ty. He described in détail how this riding was doue. 

The plaintiff was introduced as a witness in his own behalf, and testifled 
to the clïcumstances which led to the making of the original contract; that 
Faucher came to him, and spoke to him about selling the timber; that he 
named the price; that, some little time after that, Sparks came, and asked 
hlm to send a man with them to look at the land; that plaintiff said he would 
send a man who had seen it before; that, two or three years before, he had 
sent Smitherman with Kidd, Sparks, and Edwards to examine the lands; 
that afterwards H. R. Stoughton, the gênerai manager of the défendant, 
came down to Randolph, where plaintiff was, and the contract for the sale 
of the land, in writlng, was concluded; that he (plaintiff) made no statement 
to Stoughton in respect to the lands; that he knew Stoughton had had the 
lands examined critically two or three years before that; that Stoughton 
and the Shelby Iron Company knew more of his lands than he did, and had a 
map of the lands, and Stoughton told him (plaintifC) that he had a map and 
an estimate on ail of the lands that the plaintiff owned; that, after the cou- 
tract .was executed, he turned his deeds and papers over to his attorney to 
prépare the deeds. 

Plaintiff then introduced his attorney, S. D. Logan, who had charge of the 
préparation of the deeds, who testifled that Mr. Otts, the attorney employed 
by the défendant, came down to see hini in référence to the titles, after the 
plaintiff had turned the papers over to him; that Otts came as the représenta- 
tive of the défendant, and, before proceedlng to prépare abstracts of tltle for 
the land, witness and Mr. Otts examined the contract to see what lands were 
covered by it He was proceedlng to state the construction which was put 
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upôn'tlié cèntrket by himself and Mir. Otts wlieil he was stopped by tîië court. 
Pialntiff then roàde the following offer Oï proof; "Mr. London: W'e want to 
show by Mr. Logan that, when Mr. Otts went dowE thei-e to examine thé 
title, the question arose as to what land the titles to were to be ëxamlned; 
that the contract was there, and read; tha;t Mr. Otts was alawyer represent- 
ing the défendant, and Mr. Logan a lawyer representihg the pialntiff; that 
they took the contract, and under it each concluded and agreed that It was 
conflned to land in Bibb county. (The défendant objeeted to the plaintilï 
maklng this proof, which objection the court sustained.)" The wltness then 
descrlbed how he had prepared the deeds to the land, and had taken them to 
the défendant, and défendant had refused to accept the lands, owing to cer- 
tain defects In the titles; that a second deed was prepared by bim, and carried 
to défendants oflSce, and tendered, but was net accepted, and the deed which 
was offered in évidence on the trial was ptepared by the defendant's own 
counsel; that conférences of wltnesses were principally with Mr. Bowle, who 
was examined as a wltness. And plalntifC made the following offer of proof 
of what transpired between thèse lawyers: "Q. Was anything said between 
you and Mr. Bowle about what this contract meant? (Défendant objeeted.) 
Mr. London: I want to prore by Mr. Logan that the question of the con- 
struction of the contract as to what county the lands were to be conflned to 
arose between Mr. Logan, representing the pialntiff, and Mr. Bowie, repre- 
sentlng the défendant, and that in this conversation Mr. Logan Insisted that 
the pialntiff was only to convey lands In Bibb county, and that the contention 
was not denied by Mr. Bowie. (The défendant objeeted to this, which objec- 
tion the court sustained.)" 

T. G. Bush was recalled by the pialntiff, and testified that he neyer made 
any objection to recelving the Ohîlton lands. On cross-examination, he stated 
that neither the pialntiff nor any one for him had ever said anything to him 
in référence to what lands were to go Into the deed. 

The pialntiff in error requested the court. In writing, to glve the following 
instructions to the jury, whieh the court refused, and exceiitions were re- 
served to each refusai: "(1) If the jury believe ail the évidence, then the de- 
fendant knew before the exécution of the deed that section 9 waS p, part of the 
Oakley lands, and was omitted, and its omission could not be a ifraud on de- 
fendant (2) The défendant having undertaken to examine and Inspect the 
timber before the exécution of the deed, and there belng ample tlme and op- 
portunity for that purpose, it Is chargeable wlth notice of èverythlng it could 
bave discovered by the exercise of reasonable diligence, notwlthstanding any 
représentations which the jury may flnd were made by the pialntiff or his 
agents. (3) The undlsputed évidence shows that Sparks, the agent of de- 
fendant, knew, after the exécution of the contract, and before the exécution 
and delivery of the deed, that section 9 was a part of thé Oakley tract. (4) 
If the jury believe from the évidence that Parker, the agent of ttfe defendani; 
was sent to examine the timber, and had his attention called to the fact, 
after the contract was made, that section 9 was a part of the Oakley tract, 
and that it was not put into the list of lands fumished by the pialntiff to the 
défendant, this would be knowledge on the part of the défendant, whether 
Parker communlcated any of thèse facts to any offlcer of the défendant or 
not. (5) If the jury believe from the évidence that, before the exécution and 
delivery of the deed, the défendant, or any of its agents, knew or had notice 
that section 9 was omitted, and, with such notice or knowledge, accepted the 
deed for the other lands, then there was no fraud or misrepresentation on 
the part of the pialntiff, and the défendant cannot set off or recoup anything 
by reason of such omission. (6) If the jury believe from the évidence that 
Parker was sent tO examine and inspect the timber lands in January, 1891, 
before the exécution of the deed from the pialntiff to défendant; and if the 
jury further believe from the évidence that Parker learned where the Oakley 
lands were, and went onto this land, and then discovered that section 9 of 
that tract was omitted from the list of lands fumished by the pialntiff, and 
that his attention was then called to the fact that this section was not in- 
cluded in the list of lands f urnished, or proposed to be conveyèd by pialntiff, 
—then. the défendant knew of this omission before the deed was exeçuted; 
and with this knowledge, thus àcquired, accepted the deed omitting section 
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9, then this omission would net constitute any fraud or ground for a set-off 
or recoupment by the défendant. (T) The undisputed évidence shows that 
Parker, the agent of the défendant, was sent to examine some parts of the 
timber to be conveyed by the plaintiff to défendant; and if the jury believe 
from the évidence that Parlser was informed as to what laads composed the 
Oaliley tract, and after the exécution of the contract, and before the deed was 
executed, and whlle he was examining the Oakley tract, Parker discovered 
that section 9 was a part of the Oakley tract, and was omitted from the list 
of lands the timber on whlch was to be conveyed by plaintiff to défendant, 
and, wlth this knowledge on the paxt of Parker, the défendant accepted the 
deed with section 9 omitted, then such omission would not entitle the défend- 
ant to set off or recoup any damages against the amount clalmed by the plain- 
tiff. (8) If any agent of the défendant who was engagea in this transaction 
before the exécution and delivery of the deed, March 12, 1891, knew or ascer- 
tained what lands constituted the Oakley tract, and knew or was informed 
that section 9 was a part of the Oakley tract, and if any such agent went on 
the lands before the deed was made, and then discovered that section 9 was 
omitted from the lands to be conveyed by the plalntlfC, then the défendant 
knew that section 9 was omitted, and Its omission by plaintiff could not be a 
fraud or ground of défense or abatement of the purchase money. (9) The 
défendant is chargeable with notice of every fact whlch It could hâve ascer. 
tained by reasonable diligence through its agents. In the examination of lands 
and timber, or the title papers or deeds to It by plaintiff." 

The défendant below requested the followlng instructions, whlch the court 
gave, and the plaintiff exceptèd: "(1) In and by the contract executed by and 
between the plaintiff and the défendant on the 20th day of Oetober, 1890, the 
plaintiff obligated himself to convey to the défendant clear title to ail the 
timber on the tract of land known as the 'Oakley Tract,' together wlth certain 
other tracts of land mentloned and set forth in said contract If the défend- 
ant complied with the terms of said contract on its part, the plaintiff was 
bound. to convey ail the timber on the Oakley tract, wlthout regard to the 
county in which the same was situated, if such was the contract; and If you 
believe from the évidence that the défendant did comply with said contract 
on its part, and paid to the plaintiff one-third of the purchase money for the 
timber mentloned in said contract, and executed Its two notes for the balance 
of Said purchase money, — one payable November 1, 1891, whlch has since been 
paid, and one payable November 1, 1892, which is the foundation of this suit, 
—and the plaintiff did not convey to the défendant ail the Oakley tract, but 
intentionally omitted section 9, which was valuable, both by reason of the 
quallty and quantity of the timber thereon, and a materlal inducement to the 
défendant in entering into said contract, and this omission was unknown to 
the défendant, then the défendant Is entltled to recover of the plaintiff such 
damages as it has sustained, not only by reason of the loss of said section 9, 
but to the extent that the timber on the other lands purchased has been im- 
paired in value by reason of the loss of section 9. (2) If you find from the 
évidence that section 9 was a part of the Oakley tract, and was omitted from 
the deed of conveyance executed by the plaintiff to the défendant on March 
12, 1891, as a compliance with his contract executed Oetober 20, 1890, in de- 
termlning whether or not the défendant had notice of said omission, it is not 
sufflcient to show that the attorneys employed by the défendant to examine 
the titles to the timber purchased had opportunlty to know, or even actually 
knew, that section 9 was not included in the conveyance which was after- 
wards made; nor is It sufflclent to show that the agents of the défendant sent 
to examine the timber discovered that section 9 was not included in the list 
of lands furnished by the plaintiff, which he proposed to convey in compli- 
ance wlth hls contract. If you find that a part of the Oakley tract, namely, 
section 9, was by the plaintiff knowlngly omitted and wlthheld from said 
deed, and that the président of the Company who accepted the same, and 
paid a part of the purchase money, and executed notes for the balance, one 
of which is the foundation of this suit, did not know that section 9, or any 
part of the Oakley tract, was omitted from said deed, but believed that the 
deed conveyed ail of the Oakley tract, the fallure of the plaintiff to disclose 
the omission of a part of said tract was :a fraud upon the défendant, and 
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the defraiflant Is entltled to recover, not only the amount of damages sus- 
tained by the loss of section or such part of the Oakley tract as was omitted, 
but it Is aJso entltled to recover damages to the estent that the omission of 
section 9 has Impalred the value of the other lands purchased, If the évidence 
shows that the value of the same has been impalred. (3) Notice of the ex- 
istence of facts by one agent of the Company Is not notice to the company in 
such a sensé as wIU preclude the company from complaining of a fraud per- 
petrated upon another of Its agents, who was innocent and unlnf ormed about 
the existence of said facts. If, therefore, you find from the évidence in this 
case that the contract wlth the plaintifC for the purchase of certain tlmber 
was concluded by the président of the company, who paid a part of the pur- 
chase mohey for said tlmber, and executed the note which is the foundatlon 
of this suit for the balance of said purchase money, and received a convey- 
ance whlch purported to convey ail the tlmber which the plaintifC contracted 
to convey in and by hls agreement in writing executed on the.20th of Octo. 
ber, 1890, but which in fact did not convey a material part of said tlmber, 
the fallure to Include the tlmber omitted is a fraud upon the défendant, not- 
wlthstandlng its attorneys who prepared the conveyance and its agents who 
were sent to examine the tlmber may hâve had access to the papers, and in- 
formation which mlght hâve put them upon notice of the omission. If the 
agent of the défendant who aceepted the deed, and paid a part of the pur- 
chase money, and executed a note or notes for the balance, which is the sub- 
ject-matter of this suit, dld not know of the omission, but believed that the 
deed conveyed not a part merely, but ail of the lands purchased, then the 
défendant is entltled to damages, not only for the loss of the timbér omitted, 
but to the extent that the value of the tlmber conveyed has been impalred, 
if at au, by the omission of said tlmber from the deed. (4) If you believe 
from the évidence that the plaintlff sent hls agent, Mark L. Smltherman, to 
show the tlmber menti oned in the contract of October 20, 1890, to the defend- 
ant's agents, and to inspect the same, and that said agent showed section 9, 
and represented same as being part of the Oakley tract, and included in the 
tlmber .to be embraced in the sale; and that this tlmber was valuable, both 
by reason of the quantlty and quallty of the tlmber thereon, and was a ma- 
terial Inducement to défendant in making the purchase; and that the plain- 
tifC omitted this section of the tlmber from the deed afterwards made; and 
that défendant dld not know of this omission,— the plaintifC is responsible for 
the; action of hls agent, Smltherman, whether he expressly authorized him to 
make the partlcular représentations actually made by him or not. (5) If you 
believe from the évidence that the plaintifC sent hls agent, Smltherman, to 
show 'the, tlmber to be purchased and included in the contract of October 20, 
1890, to defendant's agents sent to inspect the same; and that said Smlther- 
man showed defendant's agents; Sparks and Faucher, certain tlmber both in 
Chllton ajod Blbb countles, Including section 9, as being the tlmber to be In- 
cluded In.'the sale, and, In so showlng said timber, so conducted said agents 
as that they would see only the good tlmber, and not the vacant lands, and 
afterwards represented to the defendant's agents that he had shown them 
some of the best and some of the worst of the timber, and that the rest was 
about an average; and that this représentation was not true, but that a large 
part of the timber was worthless, and a considérable part of the lands con- 
veyed were vacant and in cultiva tion; and that the défendant relied upon 
said représentations, and purchased the same without knowledge of the 
fact,— the plaintlff Is responsible for the représentations of hls agent, and 
the défendant la entltled to the damage it has sustained by reason of such 
représentations. . (6) If the plalntiff's agent. Mark L. Smltherman, made ma- 
terial représentations as to the location, quallty, and quantlty of the timber 
on the lands to be sold, whlch were material Inducements to the défendant 
In making the purchase, the plaintifC cannot retain the beneflts received by 
reason of said représentations, and at the same tlme deny responsibility for 
the acts of the said agent." 

There were other requests to speclally Instruct the jury, whlch were refused, 
and exceptions were taken to other instructions glven by the court, which 
It is not necessary to récite. There was a verdict recognizlng and sustainlng 
to a large extent the defendant's set-ofC to the note sued on,;and the court be- 
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low sustalned the verdict, and rendered judgment thereon. The plaintlff In 
the court below brlngs the case hère for review, assigning errors Involving ail 
the proceedlngs in the case. 

Alexander T. London, for plaintifif in error. 

John B. Kjiox and Sydney P. Bowie, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges. 

PARDEE, Circuit Judge, after stating tlie facts, delivered the 
opinion of the court. 

There are 86 alleged errors of the trial judge in the progress of 
this case, and we give the foregoing lengthy statement of the pro- 
ceedings for the purpose of justifying counsel as far as we can in 
his assignments, by showing that, from the extent of the proceed- 
ings and the objections made on the trial, it was possible that the 
trial judge could hâve made that many spécifie errors in one case. 
Generally, we flnd that, where the errors complained of are multi- 
plied and reproduced under différent forms, counsel hâve either 
endeavored to make up in quantity what may be lacking in quality, 
or else, doubting their own judgment, hâve been unable to distin- 
guish the strong from the weak points of their case. However, 
with the aid of the learned counsel who briefed and argued this 
case for the plaintiff in error, we are able to arrange his many as- 
signments of error under three heads, to wit, errors in rulings on the 
pleadings, errors in the admission and rejection of évidence, and 
errors in charging the jury. 

The main question which arises in regard to the pleadings is 
whether, in a suit by a vendor of real estate for the recovery of 
the purchase money, the vendee may set off or otherwise recoup the 
damages he has suflered by the fraud and deceit practiced by the 
vendor directly aflecting the quantity or quality of the thing sold. 
It is conceded that, by the law and practice in Alabama prior to 
the Code of 1852, it was settled that, save in exceptional cases, a 
purchaser of lands, when sued for the purchase money, could not 
set off nor recoup for damages arising from the fraud or deceit of 
the vendor in the transaction. Patton v. England, 15 Ala. 69 ; Dunn 
V. White, 1 Ala. 645; Elliot v. Boaz, 9 Ala. 773; Homer v. Purser, 
20 Ala. 573. At the same time the party defrauded was not with- 
out a remedy, since he had a clear right to maintain an action at 
law against the vendor for the fraud and deceit practiced upon him. 
Monroe v. Pritchett, 16 Ala. 785; Gibson v. Marquis, 29 Ala. 668; 
Gordon v. Phillips, 13 Ala, 565. By the Code of Alabama of 1852 
(section 2240), and now in the Code of 1886 (section 2678), it is de- 
clared that mutual debts, liquidated or unliquidated demands not 
sounding in damages merely, subsisting between the parties at the 
commencement of the suit, may be set off one against the other 
by the défendant or his personal représentative, whether the légal 
title be in défendant or not. Since the adoption of this provision, 
we understand that it has been unif ormly held in Alabama that, in 
a suit at law by the vendor for the purchase money, the défendant 
«an aet off damages arising out of the transaction. Holley v. Younge, 
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27 ÀteSaS; Martin v. Wharton, 38 Ala. 687; Kelly v. Allen, 34 
Àla: 663; Eads v. Murpliy, 52 Ala. 520; Bridges v. McClendon, 56 
Ala. 327; Joseph v. Seward, 91 Ala. 598, 8 South. 682. It is even 
probable that this is the only remedy of the défendant. 

In Howell v. Motes, 54 Ala, 1, where a purchaser, complaining of 
fraud and deceit when sued at law for the purchase money, omitted 
to make his défense, and afterwards sought a remedy in equity, 
Brickell, Ç. J., says: 

"The grounds on which relief is souglit against the judginent at law are 
that it is founded upon a promissory note, the considération of which is tlie 
purchase money of land; that the complainant was induced into the purchase 
by false représentations of the défendant that he had and could make the 
title to the land; that, in fact, the title resided in third persons, from whoiu 
the complainant was compelled subsequently to purchase the lands. Prier 
to the Code it may be that thèse facts would not hâve constituted a défense 
available at law. Sinee the Code they would form an available légal défense. 
The sum paid or contracted to be paid in extinguishment, or rather in acquisi- 
tion of the title from those holding it, would hâve been the proper matter of 
set-off or recoupment against the note given to the défendant, and, exceeding 
it in amount, would hâve been a full answer to the suit at law,"— citing Hol- 
ley V. Younge, supra, and Martin v. Wharton, supra. 

Relying upon thèse authorities, and without further reviewing 
the adjudged cases eited by industrious counsel, we are disposed to 
hold that the défendant in the circuit court had a right to set ofl 
against the plaintiff's demand for the balance of the purchase mon- 
ey, represented by the note sued on, any damages suflered through 
the fraud or deceit of the plaintiff, and arising out of the transac- 
tion of sale. The issues, as settled under the rulings of the circuit 
court, substantially présent défenses within this rule; and al- 
though, as presented by the record, some of the rulings assigned as 
erroneous are open to criticism, and, standing alone, would require 
discussion, and perhaps warrant relief, yet, on the whole, we are 
of opinion that no reversai is warranted on errors so far as the 
pleadings are concerned. 

The rulings of the trial court on the admission and rejection of 
évidence do not appear to be seriously assailed, except in regard 
to thp admission in évidence of the déposition of H. R. Stoughton, 
in regard to which it is urged that no notice of taking the said 
déposition had ever been given, and to the admission in évidence of 
conversations alleged to hâve taken place between the plaintiff's 
and the defendant's agents prior to the exécution of the contract of 
October 20, 1890, and prior to the exécution of the deed. The ad- 
mission in the record, and recited in the statement of the case, gives 
the facts with regard to the notice given of the taking of the Stough- 
ton déposition, from which each side finds the conclusion clear in 
its own favor. As we flnd ourselves compelled to reverse the case, 
and award a new trial, on grounds hereinafter to be stated, and as, 
on such new trial, the question as to suflaciency of notice of taking 
dépositions need not again arise, we thihk it unnecessary to further 
consider the matter. 

As the issues in the case involve the question whether the plain- 
tiff was guilty of fraud and deceit in the contract of October 20, 



HOWISON V. ALABAMA COAL & IRON CO. 697 

1890, and in the exécution and delivery of tlie deed, in pursuance 
of said contract, we are of opinion that tlie acts and déclarations 
of tlie parties prior to the exécution of the contract and touching 
the matter of deceit were admissible. We agrée to the rule de- 
clared in Pettus v. McKinney, 74 Ala. 108, and Insurance Oo. v. 
Pruett, Id. 487, cited and relied upon by the learned counsel for 
the plaintiff in error, to wit: "When parties make agreements verb- 
ally, and then reduce them to writing, in the absence of fraud or 
mistàke, the writing becomes the sole mémorial and expositor of 
the contract, and in it ail prior paroi or verbal stipulations are 
merged." But, so far as the rule is applicable, we place the case 
in hand within the exception named, which, by the way, is one well 
recognized in the text-books. 

We corne now to consider the errors assigned in relation to the 
instructions given by the trial judge to the jury. The important 
instructions asked by the plaintiff in error and refused by the 
court, and the instructions asked by the défendant in error and 
given by the court, hâve been set out at length in the statement of 
facts, and it is not necessary to recapitulate. An important, if not 
the turning, point in the case, was whether the corporation (de- 
fendant in the court below) had or was fully charged with notice, 
at the time the deed for the timber lands was accepted and the 
notes for the purchase money executed, that section 9 of the Oakley 
tract, although included in the preliminary agreement, was not in- 
cluded in the deed of conveyance. Upon this point there is much 
and somewhat conflicting évidence, but we hâve no difiQculty in 
flnding from the record that, in respect to the purchase of the timber 
on the lands belonging to the plaintiff in the court below, there is 
évidence tending to show that the défendant corporation employed 
agents to inspect and report upon the quality and amount of timber 
upon the lands in question, and also employed agents to pass upon 
and détermine the sufflciency of the plaintiff's title and right to 
convey the timber on the lands included in the deed, and that thèse 
agents so employed had some knowledge and were more or less in- 
formed that section 9 of the Oakley tract was not among the lands 
the timber of which was to be, and thereafter was, conveyed to the 
défendant. The substance of the instructions asked by the plain- 
tiff was to the effect that the défendant corporation was bound by 
the knowledge of thèse agents, acquired within the scope of their 
employment. The propositions, however, advanced by counsel for 
the plaintiff on this Une, are dearly inadmissible, either because 
they invade the province of the jury as to matters of fact, or state 
too broadly the law applicable to the case; and, if our action were 
based wholly upon the instructions requested by the plaintiff and 
refused by the court, we should hâve difflculty in holding that there 
was any error in ref using said instructions as a whole or as separate 
propositions. When, however, we corne to the instructions asked 
by the défendant and granted by the court, the error is, we think, 
fully apparent. Thèse instructions are to the effect that, although 
agents of the corporation employed in respect to the purchase of the 
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timbep in question had notice tliat the timber of section 9 of the 
Oakley tract was not included in the deed of conveyance, jet the 
Company was not bound by such notice, unless the agent of the 
compàny who actually accepted the deed and executed the notes 
had kno-wledge of the saine fact. In other words, the jury was 
practically instructed that the notice to and the knowledge of the 
corpocation were limited to the notice to and the knowledge of the 
agent who accepted the deed. In our opinion, this was erroneous. 
Thetext-books say. 

"Whèn an agent perfonns an act on behàlf of his principal, the latter, by a 
légal Action, Is regarded as the party performlng the act; and, by a similar 
fiction, the principal is regarded as having any knowledge by the agent whlch 
would affect the validity of the act if the agent were actlng for hlmself. In 
other words, the knowledge of an agent binds the principal to the same ex- 
teht as if it were the knowledge of the principal, in any transaction in whlch 
the agent represents the principal; and it is immaterlal when or how the 
knowledge of the agent was acqulred." Mor. Priv. Corp. § 540c. 

"It Is well settled that a corporation is not chargeable wlth knowledge of 
facts merely becanse those facts were known to Its incorporators or stock- 
holders or clerk. But the corporation has notice of facts whlch corne to the 
knowledge of its offlcers or agents whlle engagea in the business of the cor- 
poration, provided those facts pertaln to that branch of the corporate busi- 
ness over whlch the particular offlcer or agent has some control. Thus, a 
corporation has been charged wlth notice of facts whlch were known at the 
time to its agent, local agent, or superlntendent. So, also, as regards the- 
higher ofttcers of the company. Thus, the company has been charged with 
notice of facts known to the treasurer, seeretary, cashier, and sometimes the 
président. Where a corporation takes title to land through its incorporators, 
and ail of them, as well as the président, had constnictive or actual knowl- 
edge of a flaw in the title, the corporation thereby had similar notice. But in 
ail cases the test tums on whether the corporate agent received the knowl- 
edge In the regular course of business." Cook, Stock, Stockh. & Corp. Law.. 
« 727. 

"It is a général rule, settled by an unbroken current of authority, that no- 
tice to an agent whlle actlng within the seope of his authority, and in référ- 
ence to a matter over whlch his authority extends, is notice to the principal. 
In respect to this rule, two Important éléments will be noticed. The first of 
thèse is that the notice or knowledge whlch will afCect the principal is that 
only whlch is possessed by the agent while he is agent, and while he Is acting 
within the scope of his authority. Whether the notice or knowledge must in 
aU cases haye been acqulred by the agent during the agency Is a question 
upon whlch there is some divergence of authority, and whlch will be noticed. 
in a following section. The second élément is that the notice or knowledge 
whlch shall be imputed to the principal Is that only whlch relates to the sub- 
ject-matter of that agent's authority, or, in other words, is that only which 
relates to the business or transaction in référence to which that agent Is 
authorized to act by and for the principal." Mechem, Ag. § 718. 

"Two gênerai théories prevail as to the foundation upon whlch this rule is 
based, and the results of thèse respective théories are not entirely alike. The 
first finds the reason of the rule in the légal identity of thq agent with the 
principal; In the fact that the agent, while keeping within the scope of his 
authority, is,., as to the matter embraced wlthln It, for the time being, the 
principal hlmself, or, at ail events, the alter ego of the principal^— the prln- 
clpal's other self. Whatever notice or knowledge, then, reaches the agent 
under thèse clrcumstances, in law, reaches the principal. If is the legitimate 
and necessary resuit of this vlew, therefore, that only such notice or knowl- 
edge as comes to the agent while he is agent is thus binding upon the prin- 
cipal. The other theory is based upon the rule that it is the duty of the agent 
to disclose to his principal ail notice or knowledge whlch he may possess, and 
which is necessary for the prlneipars protection or guldance. This duty th» 
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law présumes the agent to hare performed, aad, accordlng to the view now 
being eonsidered, Imputes to the principal whatever notice or knowledge the 
agent then possessed, whether he has in fact disclosed It or net. Accordlng 
to this View, therefore, it is immaterial when or how the agent obtained the 
Information, if he then possessed it The courts hare not, however, always 
recognized thèse différences, nor hâve their décisions in ail cases been con- 
sistent with the theory adopted." Mechem, Ag. § 719. 

"So far as that notice or knowledge which is acqulred during the agency 
Is concerned, the resuit, under either theory, is obviously the same. Such 
notice or knowledge is chargeable to the principal in the same manner, and 
with the same etCect, as though it had been communicated to or acquired by 
him in person." Mechem, Ag. § 720. 

Thèse authors are in accord with adjudged cases, and the prin- 
ciples declared need no argument to sustain them. 

As we read the record, there is no évidence that would hâve war- 
ranted the assumption by the court that the défendant corporation 
or its agents had notice or knowledge that the timber on section 9 
of the Oakley tract was or was not included in the deed accepted 
by the corporation, and therefore the question of such notice or 
knowledge was a question for the jury upon the évidence in the 
case, and under instructions to the effect that corporations, as well 
as individuals, are bound by the knowledge of their agents acquired 
in the scope of their employment, and that ail agents employed by 
the défendant corporation in respect to the contract of purchase of 
timber, either to ascertain facts or take action for the guidance or 
benefit of the corporation, were the représentatives of the corpora- 
tion in that behalf, whose knowledge in relation to the facts per- 
taining to the purchase of the timber in question was in law the 
knowledge of the corporation. 

As the views herein expressed in regard to the instructions ac- 
tually given by the court require a reversai of the case, we do not 
think it necessary to f urther discuss the many other errors assigned 
on the record. The judgment of the circuit court is reversed, and 
the cause is remanded, with instructions to award a new trial. 



In re HUTTMAN. 
(District Court, D. Kansas, Second Division. November 1, 1895.) 

1. Internai, Revenue— Régulations Prbscribbd bt Commissionbr. 

Régulations made by the commissioner pursuant to the statutory au- 
thorlty, with the approval of the secretary of the treasury, in respect 
to the assessment and collection of internai revenue, hâve the force of 
statutes; and the acts of the commissioner are presumed to be the acts 
of the secretary. 

2. Bamb— Office Records— Privileged Communications— Dephty Collbctor 

AS WlTNBSS. 

A deputy coUector of internai revenue cannot be compelléd to testify, 
in a criminal proceeding in a state court, as to statements made to him 
by an applicant for a spécial retail liquor dealer's tax stamp, which 
statements were made for the purpose of being reduced to writlng and 
embodied in the records of the internai revenue office. To divulge such 
statements would be to divulge the contents of the records themselves, 
which is forbidden by the internai revenue régulations. 
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8. HabeAs Corpus— JuRiSDidTiOîf Of Pedesai, Courts'. 

The fédéral courts hâve jurlsdlctlon, under Rev, St. S 753, to Issue the 
writ for the purpose of releasing a deputy revenue collecter from im- 
prisonment for allégea contempt of a state court In refusing to testify 
to the contents of the records of the internai revenue office. 

TMs was an application by Henry Huttman for a writ of habeas 
corpus. The pétition was as follows: 

"Your petltioner, Henry Huttman, respectfuUy represents and shows that 
he is a citizen of Sedgwick county, In the state of Kansas, and- that he 
is now unjustly and unlawfuUy detained in custody by B. F. Royse, sheriff 
of said Sedgwick county, by virtue of a warrant of commltment issued by 
the district court of said Sedgwick county, a copy of which is hereto àt- 
tached, marked 'Exhibit A.' ïour petltioner further shows that he is in 
the employ of the United States as deputy revenue coUector of the United 
States for the Fourth subdivision of the district of Kansas; that on the 
14th day of September, 1895, he was by said sheriff served with subpœna 
duces tecum, issued out of said district court of Sedgwick county, whereby 
he was commanded to appear in said last-named court on the 18th day 
of September, 1895, as a witness on behalf of the state in a crlmlnal action 
then and now pending in said last-named court, entitled 'State of Kansas 
vs. Davidson,' and to then and there produce and exhibit as évidence the 
records of the office of the coUector of internai revenue for the district 
of Kansas, so far as the said records might show officiai transactions be- 
tween the said collecter of internai revenue and his subordinates and the 
défendant in said crlmlnal action touching an application for a spécial 
retail liquor dealer's tax stamp supposed to hâve been made by said 
défendant to said collecter, or your petltioner, acting for hlm, and the is- 
suance to said défendant of such spécial tax stamp by said coUector, or 
your petltioner, acting for him; that your petltioner, as directed by said 
subpœna, personally appeared in said district court of Sedgwick county on 
the 18th day of September, 1895, and was sworn as a. witness on behalf 
of the state In said crlmlnal action, and was Interrogated by the attomey 
for the state touching the foregoing records from the office of the coUector 
of internai revenue for the district of Kansas; that thereupon the attorney 
of the United States for the district of Kansas (being requested so to do 
by the commissioner of internai revenue) moved in said state court to 
quash said subpœna duces tecum so far as it required or commanded the 
production and exhibition of said records as évidence in said criminal 
action, which said motion to quash was by said state court, on the lOth day 
of September, 1895, granted and sustained; that thereafter your petltioner 
was required by said state court, under said subpœna, to be and remain 
in attendance on its sessions as a witness in said criminal case, and on 
the 20th and 21st days of September, 1895, was called and sworn as a 
witness therein on behalf of the state; that on this 23d day of September 
your petltioner was interrogated, and asked to state what, if any, state- 
ments or communications had been made by the défendant In said crim- 
inal case to your petltioner touching an application alleged to hâve been 
made by said défendant to your petltioner (acting for said collecter of 
internai revenue) for a retail liquor dealer's spécial tax stamp; and that 
your petltioner replied to such questions, in substance and efCect, that 
said défendant had made no statements or communications to your petl- 
tioner save and except such as were required by law to be and were 
reduced to wrlting for the purpose of making such writings a part of the 
records In the office of said coUector of internai revenue; and that ail oral 
statements made by the défendant to your petltioner were made to him in 
his officiai capaclty, aforesald, for the purpose of reducing them to wrlt- 
ing. And your petltioner fùrther shows that he also stated to said state 
court, in substance, that ail such statements were extorted from said de- 
fendant by law, for revenue purposes alone; that the information so ob- 
tained was prlvileged; that Said records are required to be kept In the 
office of said coUector; that your petltioner had no authorlty to produce 
them in said state court; that such production would interfère with the 
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performance of his duties by said coUeetor, and tend to defeat the gov- 
ernment in the collection of its revenues; that ail statements which might 
be made by your petitioner would be statements of the contents of said 
records; and that your petitioner, for the foregoing reasons, and because he 
was so Instrueted by the commissioner of internai revenue, by officiai 
régulation made conformably to lavf, respectfuUy declined to answer said 
interrogatories. And your petitioner further shows that upon his so de- 
clinlng to answer said questions, and solely by reason thereof, the said 
district court ordered your petitioner committed for contempt of said state 
court, and until he did answer such questions; and that, therefore, the 
commitment hereinbefore described was issued and served, and that solely 
by reason thereof your petitioner is now held in custody and deprived 
of his liberty by said B. F. Royse, sheriff of said Sedgwick county, Kansas. 
And your petitioner further shows that he bas not declined to testify, in 
obédience to said subpœna, as to any (act within his knowledge other than 
as aforesaid, but has simply declined to testify as to the contents of the 
records of the office of collector of internai revenue for the district of 
Kansas, and as to statements made to him as hereinbefore set forth, and 
that neither the contents of said records nor said statements are proper 
évidence in said state court; and said state court cannot lawfully com- 
pel the contents of said records to be disclosed, nor lawfully compel your 
petitioner to divulge said statements. Wherefore, to be relleved of said un- 
lawful détention and imprisonment, your petitioner prays that a writ of 
habeas corpus, to be directed to said B. F. Royse, sheriff of Sedgwick 
county, Kansas, niay issue in this behalf, so that your petitioner may be 
forthwith brought before this court to do, submlt to, and reçoive what the 
law may direct" 

W. C. Perry, for petitioner. 

WILLIAMS, District Judge. There is no question npon which 
this court is more careful than the question of interférence with the 
powers of state courts in any state in which the présent judge of this 
court exercises jurisdiction. I am ever careful in exercising the 
authority of the United States when it in any manner conflicts with 
the state courta But whenever I am called upon to administer 
the laws of the United States, I am compelled to enforce those laws, 
whether they conflict with any law of the state or not. This is a 
question arising upon or under the revenue laws of the United 
States. If the gênerai government has power to do anything, it 
has the power to pass laws in relation to the raising of revenue for 
the support of the government. This authority is suprême. It is 
especially dedicated to the gênerai government by the constitution. 
The States hâve no right to hinder or obstruct the exercise of this 
authority. In this case it seems that an ofQcer of the government, 
acting in conformity with or under the revenue laws of the United 
States, was called upon to testify in a state court with référence 
to something that transpired in his office between him and a citizen 
in relation to the enforcement of the revenue laws. Congress has 
given to the commissioner of internai revenue, without qualification, 
the power to make and enforce upon his subordinate officers ail 
reasonable régulations in the matter of the collection of internai 
revenue. Thèse régulations are not to be questioned by this court, 
but must be upheld and enforced, and they must be regarded by ail 
as having the same force as an act of congress. As before stated, 
thr? commissioner of internai revenue, with the approval of the 
secretary of the treasury, by stafute is given the power to make such 
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régulations as lié deetoa necessary in thé raatter of the assessment 
and collection of internai revenue. It has beén frequently decided 
that sucli régulations hâve the force of statutes. U. S. v. Eliason, 
16 Pet. 291; Gratiot v. U. S., 4 How. 80; Alvord v. U. S., 95 U. S. 
356; Ex parte Reed, 100 tJ. S. 13. And the acts of the commissioner 
in matters rélating to the revenue are presumed to be the acts of the 
secretary. Patish v. U. S., 100 U. S. 500. I suppose it would be con- 
tempt of the court if there was an a-ct of congress speciflcally statmg 
that the revenue offlcers who carry ont and enforce the revenue 
laws of the United States should be compelled to bring the records 
of their offices, or the information from which such records are made, 
into any court, and they should refuse to do so. On the other hand, 
if there was an act of congress that they should not divulge any- 
thing that is said between them and a citizen with référence to an 
application for a spécial tax stamp as a retail dealer, — I say if there 
was an act of congress that they should not divulge anything that 
transpired between a citizen and a revenue coUector in his oflCicial 
capacity in regard to a retail dealer's spécial tax stamp, then the 
force of such a statute would not be questioned. This simply 
illustrâtes the force of the régulation, admittedly in force in this case, 
forbidding the petitioner from doing what the state court committed 
him to jail for not doing. But without thèse régulations it seems 
very clear to this court that the officers of the government, in the 
exercise of their duties in carrying out and enforcing the law of the 
United States, must not be interfered with by any other tribunal or 
any other power. 

It is claimed by the assistant attorney gênerai of the state of 
Kansas that the question hère does not involve the production of the 
records of the internai revenue oiïice; but the questions which were 
asked the deputy collector, if answered, would hâve required him to 
divulge communications made to him by an applicant for a spécial 
tax stamp, with the express and understood purpose of making the 
record itself. It is stated in the pétition that ail conversations 
between the petitioner and the défendant which were required to 
be divulged in the state court were made with the purpose of embody- 
ing them in the records of the internai revenue ofiSce, and to divulge 
such conversations would be to divulge the contents of the records 
that were made up in the enforcement of the revenue laws of the 
United States. If the records cannot be produced, how can the con- 
versation and actions of the parties which led up to the making of 
such records be produced? The distinguished judge of the state 
court, on motion of the United States attorney, quashed so much of 
the subpœna duces tecum served on the petitioner as required him 
to produce the records of his office; but when the witness was asked 
questions the answers to which required him to tell what such 
records contained, the state court, on his refusai to answer such 
questions, ordered him committed for contempt. It is impossible 
to distinguish between the two propositions, and I am of the opinion 
that the petitioner was right in declining to answer the questions. 
I base this opinion, not on any mère rule as to primary or secondary 
évidence, but because that which cannot be done directly in this re- 
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spect cannot be donc indirectly. If the régulations of the commis- 
sioner of internai revenue forbidding tlie disclosure of the contents 
of the records in the offices of the yarious coUéctors of internai reve- 
nue are to be enforced, it is necessary, not only to protect the of&cers 
from producing the records, but from divulging statements from 
which such records are made. In my judgment, internai revenue 
ofScers are not subject to the orders of the state courts when obédi- 
ence to such orders would require such officers to disobey the rules 
and régulations established by the gênerai government. If there 
shûnld be any question as to which authority, in case of conflict, 
must prevail, that question is amply set at rest by the exhaustive 
opinion of Mr. Justice Bradley in Ex parte Siebold, 100 U. S. 371: 

"The greatest difflculty In coœlng to a just conclusion arises from mistaken 
notions with regard to tlie relations which subsist between the state and 
national governments. It seems to be often overlooked that a national 
constitution bas been adopted in this country, establlshlng a real government 
thereln, operating upon persons and terrltory and things; and which, more- 
over, la, or should be, as dear to every American citizen as his state govern- 
ment IS. 'Whenever the true conception of the nature of this government 
is once conceded, no real difflculty wlll arise In the just interprétation of 
its powers. But if we allow ourselves to regard It as a hostile organization, 
opposed to the proper soverelgnty and dignity of the state govemments, we 
shall continue to be vexed with difficulties as to its jurisdlction and authority. 
No greater jealousy Is requlred to be exercised towards this government in 
référence to the préservation of our liberties than Is proper to be exercised 
towards the state govemments. Its powers are llmited In number, and 
clearly deflned; and Its action within the scope of those powers Is restralned 
by a sufflciently rigid bill of rights for the protection of Its cltizens from op- 
pression. The true Interest of the people of this country requires that both 
the national and state governments should be allowed, without jealous in- 
terférence on elther side, to exercise ail the powers which respectively belong 
to them accordlng to a fair and practical construction of the constitution. 
State rights and the rights of the United States should be equally respeeted. 
Both are essentlal to the préservation of our liberties and the perpetulty of 
our institutions. But in endeavoring to vindicate the one we should not allow 
our zeal to nuUify or Impair the other. • • • This power to enforce its 
laws and to exécute its functions in ail places does not derogate from the 
power of the state to exécute its laws at the same time and in the same 
places. The one does not exclude the other, except where both cannot be 
executed at the same time. In that case the words of the constitution Itself 
show which is to yleld: 'This constitution, and ail laws which shall be made 
in pursuance theireof, • * • shall be the suprême law of the land.' " 

It is suggested by counsel for the state that the information 
sought to be elicited from the petitioner is necessary in the enforce- 
ment of the prohibitory liquor law of the state; but assuredly that 
suggestion, if true, can furnish no ground for changing an absolute 
rule of law governing an important bureau of the gênerai govern- 
ment. It is not that the United States has any désire to interfère 
with or prevent the enforcement of any criminal law which the peo- 
ple of the state may see fit to enact. It is simply a question whether, 
when the officers of the state, in attempting to enforce one of her 
laws, seek to transgress a statute, or what is tantamount to a stat- 
ute, of the United States, it is not the duty of the fédéral courts, 
on proper application, to see to it that the national law is upheld. 

Some question is made as to whether the statute (section 753, 
Bev. St.) authorizing the issuance of writs of habeas corpus is 
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broa^ eiioiigh to oover this case. It seems to me that a mère reading 
of the statqte suflaciently answers !this question. It expressly sajs 
that the writ may issue where the petitioner is in custody f or an act 
done op omitted in pursuance of a law of the United States, or is 
in custpdy in yiolation of the constitution or laws of the United 
States. Even if the statute did not cover the case, the writ would 
issue if the state court had no JHrisdiction or power to require the 
petitioner to answer the questions propounded to him; Ex parte Sie- 
bold, supra. 

My conclusion is that the petitioner should be discharged from the 
custody of the sherifE, and it is so ordered. 



STERLING REMEDY CO. v. EUREKA CHEMICAL & MANUF'G CO. 

(Circuit Court, W. D. Wisconsin. November 25, 1895.) 

Teadb-Makks— USFAiH Compétition. r 

Plaintiff manufactured a rémedy for tlie tobacco habit, to wliich It gave 
tlie name "No-To-Bac." The rëmedy was prepared in the form of tablets, 
flve-eighttis of ah Inch in diameter, weighing 28 to the ounce, of a light 
gray color, odorless, and having the word "No-To-Bac" in raised letters 
on the surface. It was put up in tin boxes, of dark red color, bearing the 
Word "No-To-Bac" and plaintlfC's name and address, consplcuoùsly printed 
in black, with a description of its aileged qualities and efCects, and direc- 
tions for nfeë, of which the first was an instruction to discontinue the use 
of tobacco. Défendant manufactured a remedy for the same habit, to 
which it gave the name "Baco-Curo," and which was also prepared in 
the form of tablets, but less than one-half inch in diameter, weighing 41 
to the ounce, of a darlj brown color, having a strong odor of licorice, and 
with a smooth surface. Defendant's reïuedy was put up In tin boxes, of 
slze and shape slmilar to plairitlff's, but nearly white in color, having the 
Word "Baco-Curo" and defendant's name and address conspicuously 
printed in green, with a description of its aUeged. qualities and effects, 
generally simllar to that of plaintlff's remedy, and directions for use, of 
which the first was an instruction not to discontinue the use of tobacco, 
f ollowed by a warnlng against remédies which required the user to dis- 
continue such use of hls own free wlU. Held, that defendant's methods of 
puttlng up and advertising his goodS indicated no intention to deceive the 
public into buying its remedy as the plaintlff's, and dld not constitute un- 
fair compétition with plaintiff. 

Tarrant & Kronsage and T. A. Polleys, for complainant 
Losey & Woodward, for défendant. 

BUNN, District Judge. This is a suit in equity, brought to en- 
join the use of a trade-mark and illégal compétition in the sale of a 
certain medicine for the cure of the tobacco habit. The plaintiff is 
an Illinois corporation, engagea in the business of manufacturing 
and selling a certain remedy for the cure of the tobacco habit, under 
the trade-mark désignation of "No-To-Bac," with their principal 
office at Chicago, and their laboratory at Indiana Minerai Springs, 
Warren county, Ind. The défendant is a WisConsin corporation, 
engaged in manufacturing and selling a remedy for the same habit 
at La Crosse, Wis., under the désignation of "Baco-Curo." The com- 
plainant seeks to restrain the défendant from using the word "Baco- 
Curo" in connection with the sale of its medicine intended for the 
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cure of the tobaceo habit, and from using, in connection therewith, 
certain labels and indicia, claimed to be so similar to those used by 
the complainant as to induce the public to believe they are buying 
the complainant's medicine. Allowing that thèse several désigna- 
tions ''No-To-Bac" and "Baco-Curo" can be adopted as trade-marks, 
and an exclusive property right gained for them (and it would seem 
that this might be the case, as they are not English words in com- 
mon use, but somewhat arbitrary, fanciful désignations, belonging 
to no language under the moon), still it can hardly be claimed, and 
waa not upon the hearing seriously claimed, that they are the same, 
or so similar that one could well be mistaken for the other. But 
the principal contention was that the défendant, by the adoption 
of this désignation in connection with certain labels, and similar 
other methods of advertising and dressing out its goods, was guilty 
of unfair compétition in trade, and for that reason should be en- 
joined; and the question involves primarily a comparison of the 
two methods of advertising, to ascertain if purchasers of common 
prudence and understanding would be likely to be deceived into 
buying the defendant's remedy as and for that of the complainant. 
There is no direct évidence in the case of any intent to defraud, by 
representing and selling the goods of the défendant for those of 
the complainant, and no évidence that any purchaser has ever been 
deceived into purchasing the defendant's remedy under the belief 
that he was buying that of the complainant. Notwithstanding this, 
if the court can see, from a comparison of the style in which the 
goods were dressed out and offered to the public, that persons of 
ordinary care and prudence, not wishing to be deceived, would be 
likely to purchase the defendant's goods as and for the complain- 
ant's, the injunction should go, as prayed. Both medicines are 
made in the form of tablets, round in one dimension, and of a flatish, 
oval form in the other. There is considérable différence in volume 
and weight, those of complainant being nearly âve-eighths of an 
inch across the dise, and the defendant's a little less than half an 
inch, and the relative weights being as 41 to 28; the complainant's 
running 28 tablets to the ounce, and the defendant's 41. They are 
also unlike in smell, color, and consistency ; the defendant's tablets 
having a strong smell of licorice, while the complainant's are near- 
ly, or quite, odorless. The complainant's are of a light grayish hue, 
while defendant's are a dark brown, or nearly black. In consist- 
ency the defendant's are somewhat harder, but the most character- 
istic différence is in this: that while the defendant's are entirely 
plain and smooth, the complainant's hâve upon every tablet the 
désignation or trade-mark "No-To-Bac" in large raised letters, ex- 
tending twice across one side, and constituting part and parcel of 
the tablet itself. From this distinguishing différence alone, to say 
nothing of the others, it seems quite clear that, if the medicines 
were to be sold from an inspection of the tablets alone, no one could 
well be deceived into purchasing one for the other. But thèse sev- 
eral remédies for the tobaceo habit were, no doubt, commonly sold 
from an inspection of the boxes in which they are put up, and the 
v.70F.no.7— 45 
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printëd labels ùpon theiii,,the boxes themsèlves being sealed by a 
separate label. The boxes are alike in shape and manufacture. 
They are manufactured in Chicago, not for the parties to this suit, 
but for gênerai sale and use. They are made of tin, like a tobacco 
box, are of oblong shape; being 3f inches long, 2| inches in width, 
and flve-eighths of an inch in thickness, with oval sides and rounded 
corners, as though intended to be carried in the pocket, like any 
ordinary tobacco box. The colors are in marked contrast, and very 
distinguishable; the complainant's boxes being enameled, of a dark 
brownish red color, while the defendant's are white, or nearly so. 
The labels are printed in type of quite diffetent form and color: 
The color of complainant's printing is black upon a dark red 
ground, while the defendant's is green upon a white ground. On 
the top side of complainant's boxes is printed the following, in 
différent forma and sizes of letters: 

"No-To-Bac. Trade-mark registered. Is a positive and permanent cure 
for the tobacco habit In every form. It Is nature's own remedy. It is en- 
tirely harmless, being of vegetaWe orlgln. It will build up, fortlfy, and re- 
juvenate the weak and unstrung nerves, and eradlcate the poisonous nicotine 
from the System. It wlll Increase the appetite and dlgestive power, enrlch 
and purlfy the blood. From one to three boxes guarantled to cure any case, 
if used as directed. Price $1.00. Made only by the Sterling Remedy Co., In- 
diana Minerai Sprlngs, Warren Oo., Indlana. Chicago Office 45 & 47 Randolph 
St." 

On the back is the following: 

"Directions for the use of No-ïo-Bac. Cure for the tobacco habit in every 
form. Immedlately discontinue the use of tobacco, and use 7 to 10 tablets 
a day, by placlng them in the mouth, and allowlng the tablet to gradually 
dissolve before swallowlng. In thls way you get the prolonged action of 
No-To-Bac upon the secretive glands of the mouth. Durlng treatment the 
bowels should be kept open. One or two free actions every day wlll greatly 
assist the mediclne in expelllng the nicotine from the System. Continue tlie 
use of No-To-Bac untll the désire for tobacco, and îts effiects upon the System, 
are completely eradlcated. Patients wrltlng about thelr case, and asklng 
advlce, etc., must inclose stamp for reply. Address the Sterling Remedy Co., 
Indlana Minerai Sprlngs, Warren Co.,-Ind. Chicago Office 45 & 47 Randolph 
St" 

On top of defendant's box is the following : 

"Baco-Curo. Trade-mark. A scientlflc, reliable, and harmless cure for 
the, tobacco habit in every form. It buUds up the System, enrlches the blood, 
tones up the stomach, and increases the appetite and dlgestive power. It 
cures tobacco dyspepsia, thàt so many tobacco users sufCer with. Makes 
weak, nervous men stroiig and vlgorous. Good, sound, refreshlng sleep, and 
a declded gain In weight and gênerai health, follows the flrst few days' use. 
We guaranty to cure any case with from one to three boxes. Price Çl.Ol). 
Pcepared only at laboratory of Eurêka Chemical & Mfg. Co., La Crosse, Wis., 
U. S, A. Read bottom of box." 

On the bottom of the box is the following: 

"Don't stop tobacco when you begin taklng a cure, and don't be imposed 
upon by buylng a remedy that requires you to do so. Any person can stop 
short on tobacco, and take a pièce of gum or a cough drop in his mouth, 
every hour or two, as a substltute, and, by keeping the bowels open, to more 
qulckly work the nicotine out of the System, can practlcally cure hlmself, as 
well as by niklng some so-called 'cures' that requlre thls mode of treatment 
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But It requires a strong will ppwer tô stay cured, as you always remember 
tobacco wîth a relish, and It will take years to outgrow the désire for it. 
Baco-Ouro does not require you to stop tobacco when you begin the treatment. 
It will notify you' when to stop. Your désire for tobacco wUl cease, and it 
causes you to remember it with disgust, not a relish, as other so-called 'cures' 
do. You don't care for tobacco any more than before you commence^* using 
it. Baco-Curo does not rely upon your own will power to cure you. It does 
its work unalded, and leaves your System as pure and free (rom nicotine as 
the day before you took your flrst chew or smoke. Baco-Curo is compounded 
after the formula and prescription of an eminent German physlcian, who 
has prescrlbed it in his private practlce slnce 1872 to hundreds of cases, with- 
out a single failure when directions hâve been followed. This formula is con- 
troUed exclusively by us in North and South America. Prepared only at 
laboratory of Eurêka Chemical & Mfg. Go., La Crosse, Wis., U. S. A. Di- 
rections inside." 

Botà complainant's and defendant's boxes are sealed on the edga 
by a label, on wWch is printed, — on the complainant's box: "Not 
genuine, unless countersigned by the Sterling Eemedy Co. Offices 
and Laboratory, Indiana Minerai Springs. Ind., U. S. A."; and on 
defendant's label the foUowing: "None genuine without Eurêka 
Chemical & Mfg. Co., this signature." 

There is considérable other évidence in regard to the method of 
displaying the goods in wire frames and show cards, tending to show, 
not an identity, but a gênerai similarity, in the method of getting 
the goods before the public; but I think the case may properly be 
decided upon the évidence as stated. Within the rule laid down by 
the United States suprême court, and other leading cases, it seems 
quite apparent that this suit cannot be maintained. See McLean v. 
Fleming, 96 U. S. 245; Coats v. Thread Co., 149 U. S. 562, 13 Sup. Ct. 
966; Fischer v. Blank, 138 N. Y. 244, 33 N. E. 1040; Taendsticks- 
fabriks Akticbolagat Vulcan v. Myers, 139 N. Y. 364, 34 N. E. 904; 
Siegert v. Abbott (Sup.) 25 N. Y. Supp. 590; Brown v. Seidel, 153 
Pa. St. 60, 25 Atl. 1064; AlfE v. Eadam (Tex. Sup.) 14 S. W. 164; 
Radam v. Microbe Destroyer Co., 16 S. W. 990, 81 Tex. 122; Manu- 
facturing Co. v. Rouss, 40 Fed. 585; Gessler v. Grieb, 80 Wis. 21, 
48 N. W. 1098. 

The rule laid down by the United States suprême cçurt in Mdjean 
V. Fleming, supra, is as follows: 

"Bquity glves relief in such a case upon the ground that one man Is not 
allowed to offer his goods for sale, representing them to be the manufacture 
of another trader in the same commodity. Supposing the latter has obtained 
celebrity in his manufacture, he Is entitled to ail the advantages of that celebri- 
ty, whether resulting from the greater demand for his goods, or f rom the higher 
price the public are willlng to give for the article, rather than for the goods 
of the other manufacturer, whose réputation is not so hlgh as a manufacturer. 
Where, therefore, a party has been in the habit of stamping his goods with a 
partieular mark or brand, so that the purchasers of his goods having that 
mark or brand know them to be of his manufacture, no other manufacturer 
has a right to adopt the same stamp, because, by doing so, he would be sub- 
stantially representing the goods to be the manufacture of the person who 
first adopted the stamp, and so would or mlght be deprlvtng hlm of the 
profit he mlght make by the sale of the goods whlch the purehaser Intended 
to buy. Seixo v. Provezende, 1 Ch. App. 195. "What degree of resemblance is 
necessary to constitute an infringement is Incapable of exact définition, as ap- 
plicable to ail cases. AU that courts of justice eau do, in that regard, lu to 
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say that no trader eau adopt a trade-mark so resembllng that of another 
trader as that ordlnary purehasers, buying wlth ordinary caution, are llkely 
to be misled." 

In Coats T. Thread Co., 149 U. S. 567, 13 Sup. Ot. 966, the court 
lays down a similar rule, and in respect to the case tlien under con- 
sidération, though there was held to be no infringement, the court 

say:-' ■ 

"The différences are less conaplcuous than the gênerai resemblahce between 
the two. At the same time, they are such as could not fail to Impress them- 
selves upon a person who exawined them wlth a view to ascertain who was 
the real manufacturer of the thread." 

In the case at bar, although there is à similarity in the gênerai 
style of advertising, the différences, iustead of being less, are more, 
conspicuous and distinguishing than the gênerai resemblances. In- 
deed, the resemblances are of a Tery gênerai character, while the 
distinguishing différences are quite marked, insomuch that it sems 
quite évident to me that no person of ordinary sensé or prudence 
could well be deceived. Indeed, there seems to be no idea of at- 
tempting, on def endant's part, to put its goods off as and for the com- 
plainant's manufacture. The défendant puts its own peculiar dés- 
ignation of "Baco-Curo" upon its label in conspicuous green letters 
upon a white ground, while complainant's "No-To-Bac" is placed 
upon its label in equally conspicuous black letters upon a red ground. 
Each places upon the label which seals the box, in plain and con- 
spicuous letters, the name and place of the manufacturer, The 
complainant's label admonishes the purchaser that he must immedi- 
ately discontinue the use of tobacco. The defendant's label, in a 
large and conspicuous heading, says: "Don't stop tobacco when 
you begin taking a cure, and don't be imposed upon by buying a 
remedy that requires you to do.so." There are many other dis- 
tinguishing différences not so marked. Indeed, I think ail the cir- 
cumstances go to show that the defendant's was a rival remedy for 
the same habit; that the compétition was lawful, and that there was 
no intention of deceiving the public into purchasing the defendant's 
goods as and for the complainant's; and that, while the gênerai 
method and style of advertising was similar, there was nothing in it 
that was likely to deceive the public. 

The remarks of the court in the late case of Brown v. Seidel, 153 
Pa. St. 72, 25 Atl. 1064, seem quite applicable to the case at bar: 

"There Is no such similarity In the trade-marts used by the respective par- 
ties to this controversy as to justify the conclusion that the one is intended 
as an imitation of the other. This is so palpable upon inspection, that any 
discussion of the subject is unnecessary. In fact the complaint of the plain- 
tiffs is not so much that the défendants hâve pirated their trade-maris, as 
that they hâve put up their goods in a form and style of pacliage which re- 
sembled those of plaintiffs. , The respective parties are engagea in the manu- 
facture and sale of an article of stove polish, and there certainly is a resem- 
blance, in the size of the paclsages, and in the manner in which they are put 
up, between those of the défendants and the plaintiffs. They both used tin 
f oil as wrappers for the stove polish, over which is placed a paper wrapper 
of similar colors. The paclcages, as thus put up, might, perhaps, induee an 
ignorant or careless person to mistake the one for the other, provided he 
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made no examlnatlon whatever. The mère possibility of a mistake, however, 
is not sufficlent As was said in, Heinz v. Lutz, 146 Pa. St. 592, 23 Atl. 314: 
'It is not enough tliat there may be a possibility of déception. Tlie olïending 
label must be such tbat it is llkely to decelve persons of ordinary intelli- 
gence.' " 

ïhere will be a decree dismissing the complainant'B bill, with 
costs. 



CAPITAL CASH-REGISTER CO. v. NATIONAL CASH-REGISTER 00. 

(Circuit Court of Appeals, Second Circuit. November 7, 1895.) 

Patents— Infringembnt— Cash Registeks. 

The Campbell patent, No. 253,506, for an Improvement in cash register- 
Ing apparatus, consti-ued (on appeal from an order granting a prelimina- 
ry injunction) as to the thlrd daim, and the same held infringed by défend- 
ants apparatus. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This was a bill in equity by the National Cash-Eegister Company 
against the Capital Cash-Eegister Company for alleged infringement 
of letters patent No. 253,506, issued February 14, 1882, to Miçhael 
Campbell, for improTements in cash-registering apparatus. The 
circuit court made an order granting a preliminary injunction, from 
which order the défendant appealed. 

Franklin Scott and C. E. Mitchell, for appellant. 
Edward Rector, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. This appeal, which is from an order granting a 
preliminary injunction, in volves the single question whether the 
defendànt's apparatus infringes the third claim of the patent in suit, 
as that claim bas beeu' construed by the circuit court of appeals for 
the Third circuit. 3 C. C. A. 559, 53 Fed. 367. The contention for 
the appellant is that its apparatus does not embody that of the patent, 
because it dispenses with the "médiate connection" between the 
drawer holder, D, of the patent, and the séries of keys which is an 
élément of claim 3. The drawer holder, D, is a lever, the rear 
end of which projects downward onto the drawer, and engages the 
rear end thereof ; in other words, the thing which holds the drawer. 
The defendant's machine connects such a drawer holder with the 
keys by the médiate connection of a frame carrying a horizontal 
crossbar which unités its ends. The médiate connection of the pat- 
ent is any device by means of which the movement of the keys can 
be transmitted to the drawer holder. The frame with its horizontal 
crossbar of the defendant's apparatus is such a device. It is quite 
immaterial that the drawer holder is made intégral with the frame. 
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CODMAN et al. v. AMIA. 

(Circuit Court, D. Massachusetts. November 14, 1895.) 

No. 316. 

1. Patents— Anticipation— Pkior Abt. 

The défense of anticipation, or of want of invention, In view of the 
prlor State of the art, is not aïfected by the fact that the prlor devlces re- 
lied on were not designed for the particular use to which the device of 
the patent sUed on is peculiarly adapted. If they in fact would perf orm the 
same functlons. Wright & Colton Wire-Cloth Co. v. Clinton Wire-Cloth 
Co., 14 C. O. A. 646, 67 Fed. 7tK), followed. 

2. Same— Atomizek. 

The Shurtlefl patent. No. 447,064, for an improvement in atomizers, is 
void, in view of the prlor state of the art, for want of invention In respect 
to the combinations covered by claims 1 and 2. Manufacturing Co. v. 
Holtzer, 15 C. C. A. 63, 67 Fed. 907, applled. 

This was a bill by Benjamin S. Codman and others against Joseph 
Amia for alleged infringement of letters patent No. 447,064, issued 
February 24, 1891, to Asabel M. Shurtleff for an improvement in 
atomizers. 

Lange & Roberts, for complainants. 
Arthur von Briesen, for défendant. 

ALDEICH, District Judge. In this cause the complainants stand 
on the flrst and se;cond claims of their patent, which are : 

"(1) In an atomlzer, a vial and a cap or stopper, comblned with a nozzle 
secured directly to sald cap or stopper, and adapted to be applled in the nos- 
trils, and in open communication with the Interior of said vial, a liquid tube, 
extendlng down Inttf the vial, atomizlng orifices contained wlthln said nozzle. 
and an air tube provlded with an air-forcing device, ail constructed and ar- 
ranged to operate substantlally as described. 

"(2) In an atomlzer, a vial and cap or stopper therefor, having its top 
formed with a seat for the nozzle, comblned with a liquid and air tube, 
atomizlng orifices In sald tubes, and a nozzle fittlng sald seat, substantlally 
as described." 

The device which the complainants say amounts to patentable 
invention consists in secaring known atomizlng parts directly to a 
cap or cover of a vial, and adapting the whole for use as an atomizer, 
for throwing spray into the nostrils. It would seem that the func- 
tions and ideas embodied in the complainants' atomizer, asidefrom the 
rigid attachment, were ail known in the prior art, and especially dis- 
closed in the G^erman patent of 1886, known as the "Osterwald Pat- 
ent," and the American patent of 1881, known as the "Heine Patent" 
This being so, the combination which results from securing the 
various parts directly to the cap or cover of the vial was not, under 
the doctrine of Manufacturing Co. v. Holtzer, 15 C. C. A. 63, 67 Fed. 
907, patentable invention. 

The claim of the complainants that the older atomizers were not 
designed for the particular use to which their device is peculiarly 
adapted is no answer (Potts & Co. v. Creager, 155 U. S. 597, 606, 15 
Sup. et. 194) to the fact that the older devices would perform the 
same functions. This doctrine was recently applied to Wright & 
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Colton Wire-Gloth Co. v. Clinton Wire-Cloth Co., by the circuit court 
of appeals for this circuit. 14 C. C. A, 646, 67 Fed. 790, 792. 

It follows, therefore, that the bill mnst be dismissed, with costs, 
and it is so ordered. 



BINNS V. ZUOKER & LEVETT CHEMICAL CO. et aL 
(Circuit Court, S. D. New York. August 21, 1895.) 

1. Patents— NovBLTY and Invention — Analoqoits Use. 

The use, in a bufflng wheel composed of superposed scraps of flbrons 
material, of spiral instead of radial stitching, or stitching in concentric 
eircles, for the purpose of remedying such defects as whipping out of 
stitehes, variations of denslty, and uneven wearing away at the perlph- 
ery, Is not so analogous to the préviens employment, In composition 
grinding and polishing -wheels, of métal strlps imbedded therein, and 
running spirally outward from the center for the purpose of strengthen- 
ing résistance to centrifugal strain, as to deprive such spiral stitching 
of its claim to novelty and patentable invention. 

2. Same— Invention— Failtjbe op Prior Expérimentées. 

The fact that two persons skilled in the art, having before them the 
same problems as the patentée, attempted to solve them, and failed, is 
persuasive évidence that the successful device of the patent involves 
Invention. 

3. Same — Priok Use — Présomption from Patent. 

The presumption created by the patent Is not overcome by évidence 
of prior use, which, when viewed In Its most favorable light, merely 
ralses a doubt whether the patentée was the original inventer of the 
device. 
4 Same — Bhpping Wheels. 

The Binns patent. No. 306,463, for a bufflng wheel, shows patentable 
invention, and is valid. 

This was a bill by Robert Binns against the Zucker & Levett 
Chemical Company and others for infringement of a patent. 

Chas. E. Mitchell, for complainant. 

Betts, Atterbnry, Hyde & Betts, for défendants. 

TOWNSEND, District Judge. Complainant, by this bill, asks for 
an injunction and accounting by reason of défendants' infringement 
of his patent No. 306,463 for a buiBng wheel, dated October 14, 1884. 
Thfe défenses urged are lack of patentable novelty and prior use. 
The prior art relating to bufiflng wheels, the defects therein, and the 
invention covered by the patent, are accurately stated by the pat- 
entée, as follows : 

"Heretofore buff wheels hâve been made of pièces of textile, fibrous, aiid 
other material united by sewing through and through the mass of super- 
posed pièces In radial Unes or concentric eircles. In using such wheels, the 
workmen open the periphery of the wheel to loosen the pièces; and as the 
wheel Is worn, its periphery being jnade most dense by and in the Unes of 
stitching, it follows that there will be a constant variation and inequality 
in the denslty and efCectlveness of the active surface of the wheel. This de- 
fect produces bad work. Purthermore, with the radial stitching, as the wheel 
wears, the stitch threads whip out and eut the workman's hands, and this 
defect is, if anything, aggravated by sewing In concentric eircles. Now, in 
attempts to overcome thèse defects, I bave found that, by sewing the matei-ial 
of the wheel together by stitehes arranged in a spiral Une continuons from 
the rlm of the wheel to Its center, I get a wheel of practically uniform denslty 
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throughout, ând in which the whipping out of the stitches Is very materlally. 
If not altogether, removed. My Inyention, tlierefore, consists of a buff wheel 
of textile pi* other fabrlc or inaterlal sewed together In superposed places by 
stitches extènding spirally f rotn rim to center, ail as hereinafter particularly 
set forth and claimed." 

The claim is as follows: 

"A bufflng wheel composed of rags, scraps of textile fabric, filamentous 
material, or the like, compressed and unlted by one or more spiral Unes of 
stitching, substantlally as described." 

The patent chiefly relied on to show lack of patentable novelty 
is No. 228,257, granted to Gilbert Hart, June 1, 1880, for "grinding 
and polishing wheels." Said wheels, being formed of composition, 
and compressed in a mold, require protection against centrifugal 
strain. To secure this resuit, Hart provided "convolute strips or 
wires of a métal which will wear away as easily or more easily than 
the composition, one end of each of said strips or wires terminat- 
ing near the center of the wheel, and the other extènding towards 
its periphery." In this way, "each of the braces, while re-enforcing 
the wheel in ail directions, intei'feres with the worldng surface, as 
the wheel is worn away, only at a single point, which is continually 
changing in position as the wheel decreases in size, so that a prac- 
tically uniform action of said working surface is secured." 

Inasmuch as the prior art shpwed spiral stitching applied to 
other branches of industry, and bufQng wheels composed of flla- 
raëntons material sewed in concentric circles, or consisting of scraps 
of yielding material stitched together, it is forcibly argued that it 
did not require invention to substitute in bufflng wheels this ob- 
vions mode of stitching in spiral lines, and that, even if it might 
otherwise hâve involved invention, the suggestion furnished by 
the Hart patent was sufQcient to enable anyone skilled in the art 
to construct such a wheel. A comparison of the Hart and Binns 
patents shows that the former merely sought, by means of métal 
braces, to re-enforce a molded grinding composition against cen- 
trifugal strain, with the least possible interférence with its working 
surface. Binns sought to remedy the defects in the earlier scrap 
wheels, such as whipping out of stitches, constant variations of 
density in the active surface of the wheel, to obviate the necessity 
of opening its periphery, and to insure "its wearing down evenly 
to the clamps attaching it to its driver." Applying to this device 
the recognized tests of patentable novelty, it appears that, while the 
two industries are in a certain sensé related to each other, the 
transfer involved a change from plastic composition to cloth, from 
mfetal strips "to stitches, in order to adapt the spiral idea to the 
new use. The device of Binns was designed to cure defects not 
found, and to secure results not sought in the Hart grinding wheel. 
"Novelty is not negatived by prior structures in another art which 
were not designed or used, prior to the new invention, to do its 
work, though afterwards so modifled in form and proportions, in 
the Jight of that invention, as to perform its function." Knicker- 
bocker Co. v. Eogers, 61 Fed. 297; Potts & Co. v. Creager, 155 U. S. 
597, 15 Sup. et. 194 
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ïhere is manifestly good ground for the claim that this transfer 
involved invention. It f urther appears that the défendants hâve 
abandoned the earlier constructions, and infringed the patented de- 
vice; that, by its merits, it has displac(?d the old concentric and 
radial sewed wheels throughout the country; that its sales hâve 
continuously inereased since 1883, aggregating hundreds of thou- 
sands, and past the million mark. *<Where the question of novelty 
is in doubt, the fact that the device has gone into gênerai use, and 
displaced other devices, employed for a similar purpose, is sufift- 
cient to turn the scale in favor of the inventor." Potts & Co. v. 
Creager, supra. 

The évidence in support of the défense of prior use is not of such 
a character as to require much considération. It is not only in- 
deônite, but it is inconclusive. It does not show a prior conception 
of the advantages of a true spiral stitch. Much of the testimony 
goes to show that, by the word "spiral," the witnesses mean con- 
centric circles connected by cross-over stitches, which would not 
in any sensé answer the purpose of the patented invention. 

I flnd, however, in the following facts, shown by said testimony, 
further évidence in support of complainant's claim of patentable 
novelty: The défendant, Alexander Levett, président of the de- 
fendant corporation, has been engaged in the manufacture of buff- 
ing wheels since 1879 or 1880. In 1882 he filed an application for a 
patent for a scrap of buflSng wheel, in which he states the same 
objections to the then-existing wheels as those stated in the pat- 
ent in suit. It did not occur to him, however, to obviate thèse ob- 
jections by spiral stitching. He only illustrated and claimed vari- 
ons kinds of Unes running inward from the periphery of the wheel 
as the solution of the problem; and when he found his applica- 
tion in interférence with the application of one Whittemore for a 
patent for a scrap wheel, composed of scraps glued at the center 
or stitched together in the old way, he abandoned his application, 
and obtained an assignment of the Whittemore application. The 
fact that thèse two persons, skilled in the art, having presented to 
them thèse same problems, failed successfully to solve them, is per- 
suasive évidence that the patented device involved invention. It 
is true that, in connection with Levett's said application, spiral 
stitches were suggested, and drawings thereof made; but Mr. 
Betts, Levett's counsel, says that this spiral form of stitching was 
not embraced in the application, because he did not think, from 
what Mr. Levett told him, that a patent could be obtained the oon. 
Afterwards, when Binns showed his buft to Levett, and stated that 
he proposed to patent it, Levett told Binns he would like to make it, 
and to take Binns into his employ, but did not state that he had 
ever made spirally stitched buffs. Thèse facts show that, even if 
the idea of a true spiral stitch ever occurred to Levett, it was merely 
as an équivalent form of the concentric stitch, without any new 
f unction or resuit. He did not think it would solve the problems 
of "irregularity in strength or stiffness of the wheel at différent con- 
ditions and periods of its wear," as stated in his application ; and 
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lus counsel,; not understanding from his statement that sucli form 
would accomplish the resuit sought, or would perform any f unction 
distinct from that of the ordinary concentric wheel, did not insert 
a drawing thereof in the application. 

Ail that ean be said of the évidence of prior use, viewed in the 
most favorable light, is that it may raise a doubt as to whether 
Binns was the original inventor of the natented improvement. 
"Perhaps there is no saf er rule in such cases than to give great 
weight to the presumption created by the patent, and to treat it 
as valid, unleas the party seeking to overthrow it shows a prior pub- 
lic use of the invention by évidence of facts or circumstances which 
are so persuasive as to leave no room for doubt or controversy." 
Miller V. Handley, 61 Fed. 100. 

Let a decree be entered in f avor of complainant 



PBRRIS et al. V. BATOHELLER et al. 

(Circuit Court, S. D. New York. August 21, 1895.) 

1. Patents— Invention. 

The substitution of cord or tape for thread, for the purpose of flexibly 
Connecting flat buttons to corsets and other slmilar articles, which re- 
aults in carrylng forward the old ideas in the same way, but with bet- 
ter results, involves no patentable invention. Trimmer Co. v. Stevens, 
11 Sup. Ot. 150, 137 U. S. 435, applied. 
3. Bame— BuTTON Attachment FOH Corsets. 

: . The Ferrls patent. No. 345,037, for a flexible button attachment foi- 
corsets and slmilar articles, is vold for want of invention. 

3. Same— Process and Pboducï Patents. 

A patent was issued for "a method of working button holes," and the 
spécifications- deelàred tha,t the invention consisted in "the mode of mak- 
Ing button holes by arranging a séries of detached pièces," etc. The 
claims covered, respectively, (1) "the mode of maklng button holes, here- 
in shown and described," etc.; and (2) "in, the mode herein described 
of making button holes," etc. Beid, that thls was a patent for a pro- 
cess only, and eould not be constrùed so as to eover the product. 

4. Same. 

The Ferrls patent, No. 329,635, for a method of working button holes, 
is a process patent only, and does not cover the product. 

This was a atiit in equity by Sherwood Ferris and others agains.t 
George C. Batcheller and others for alleged infringement of two pat- 
ents. 

Birdseye, Çloyde & Bayliss, for complainants. 

S. D. Cozzens, for défendants. 

TOWNSEND, District Judge. The bill herein prays for an in- 
jùnction and accounting by reason of the alleged infringement of 
letters patent No. 329,635, dated November 3, 1885, and No. 345,037, 
dated July 6, 1886, both granted to Sherwood B. Ferris, and assigned 
to the complainant copartnership. The défenses are déniai of in- 
fringement, anticipation, and lack of patentable novelty. Patent 
No. 345,037 claims a form of flexible button attachment for corsets 
and sîmilar articles. The only novel élément claimed is a tape or 
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flexible strip "passed forward and backward succeesively through the 
center portions of tbe buttons, and secured to the garment at their 
terminal portions, under cover and inclosure, by a seamed portion of 
the garment." The patent is for a garment to which the buttons 
are flexibly connected by means of tapes inclosed in a seam, instead 
of by ordinary sewing. Ever since Adam and Eve "sewed âg leaves 
together, and made themselves aprons," the art of f astening garments 
has been receiving contributions of inventive thought and mechanical 
skill to mitigate the rigors of the orignial curse. With the field 
thus crowded, there would seem to be little room for invention, and 
none for such a narrow improvement as that of the patent in suit. 
But, as the record fails to disclose any prior conception of this précise 
arrangement, and as it possesses some slight advantages in flexibility, 
adjustability, and economy, it is necessary to inquire vphether there is 
patentable novelty in such an adaptation of prior devices to corsets 
and corset buttons. The disclaimer of the patent admits that 
flexible button fastenings are old. The prior patent. No. 204,435, 
granted to Jérôme B. Stevens, shows that an elastic tape, passed 
through the shank of a shoe button, and fastened under a seam, was 
old. The court, taking judicial notice of matters of common knowl- 
edge, recalls that ordinary cords or tapes hâve been flexibly sewed 
on to gloves and shoes for the past 20 years. The essential élément 
of the improved attachment is in its use with a flat button on a 
corset waist, whereby it is said to be more easily buttoned and 
unbuttOned, and to lié flat under pressure. I do not flnd in the 
claimed improvement any évidence of the exercise of the inventive 
faculty. There is no invention in the shape of the button, for only 
a flat button would be suitable for such a garment. The substitu- 
tion of cord or tape for thread, if not taught in the prior devices, 
which results in carrying forward the old ideas in the same way, 
but with better results, will not be sufiicient to sustain a patent. 
Trimmer Oo. v. Stevens, 137 U. S. 435, 11 Sup. Ct. 150. I think the 
patent must be held void for want of invention. 

It will be necessary to consider only one of the défenses to patent 
No. 329,635. Two of the défendants hâve testified that their firm 
are corset manuf acturers ; that they do not make corset waists of 
any kind; that they purchased the infringing waists from the manu- 
f acturers, the Lyon Waist Company; and that immediately upon 
receipt of notice of the claim of infringement they discontinued the 
sale of the article. This patent is for a "method of working button 
holes." The patentée déclares that his "invention consists in the 
mode of making button holes by arranging a séries of detached 
pièces of fabric at suitable distances apart to form the sides of 
the button holes, and uniting said detached pièces by a binder," 
applied in a certain described manner. He then describes the mode 
of making said button-hole strips, and claims, in the flrst claim, 
"the mode of making button holes herein shown and described," 
etc., and, in the second claim, "in the mode herein described of mak- 
ing button holes, flrst arranging a séries of detached pièces of 
fabric," etc. This is clgarly a patent for a method or process. 
Gounsel for coinplainant contends that as courts, where it is 
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possible, will endeavor to so interpret a patent as to protect the 
actual inventer against an infringer, this patent should be so con- 
strued as to embrace also the product. The cases cited by him 
in support of this contention show that it is only possible to 
thus change the express language of the claims when a con- 
sidération of the whole instrument leaves no doubt as to the 
intention of the patentée to embrace distinct éléments therein. 
Hère, as it is clear from the language used that the patentée 
claimed a process, and nothing else, he must be strictly conâned to 
the invention described and claimed. Durand v. Green, 17 U. S. 
App, 620, 10 C. C. A. 97, and 61 Fed. 819. The adoption of the con- 
struction contended for by counsel for complainant would do violence 
to the language of both the spécification and claims. It would 
operate to extend the scope of the grant beyond that given to it by 
the patent oflSce, and would inflict the penalties of willful infringe 
ment upon an innocent purchaser. The question hère is not one of 
construction, but of damages; not of validity of a patent, but of the 
commission of a trespass. In the absence of évidence of notice, or 
of inéquitable conduct on the part of the défendant, it should not be 
called upon to answer in a court of equity for the violation of a 
right which the complainant has failed either to assert or claim. 
Let the bill be dismissed. 



HAMMOî^D V. STOOKTON GOMBINED HARVESTBR & AGRICULTURAL 

WORKS. 

(Circuit Cîourt of Appeals, Ninth Circuit October SI, 1895.) 

No. 231. 

1, DBSiaN Patents— Validity— Invention. 

To sustain a design patent Issued under Rev. St. § 4929, the design must 
dlselose origlnallty, and the exercise of the Inventive faculty. 

2. Same— Design fok Stebet Cars. 

There is no invention sufflcient to support a design patent in merei.\' 
substituting for the open platform previously used on the rear end of an 
existing street car an open compartment with seats, precisely simllar to an 
open compartment already In use on the front end of the same car. 

S. Same. 

The Hammond patent. No. 21,042, for a design for street cars, is void 
for want of Invention. 

In Error to the Circuit Court of the United States for the Northern 
District of Califomia. 
M. M. Estee andiJohn H. Miller, for plaintiff in error. 
John L. Boone, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis 
trict Judge. 

ROSS, Circuit Judge. This is an action at law, brought by the 
plaintiff in error to recover damages fpr the infringement of a patent 
for a design for a railway car-bodj. The case was tried without a 
jury, by the consent of the respective parties* and the court found ail 
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of the issues of fact in favor of the plaintiff in erior, except the issue 
of patentable invention. In respect to that issue, the court found: 

"That, prior to the date of plaintiffi's alleged invention, tliere was known 
and in use on the Market Street Cable Road, in the city and county of San 
Francisco, and state of Califomia, a combination car, consisting of a rec- 
tangular inclosed compartment or section, and at one end thereof a skele- 
ton or open-work rectangular section, within which were delineated seats 
lying lengthwise and crosswise of the car, while at the opposite end was an 
ordlnary car platform for ingress and egress of passengers, the whole being 
surmounted by a horizontal roof surface, while at eaeh end of the car floor 
was a vertical dasher, and beneath the flooring was seen the trucks; the 
whole of said car-body belng suitably ornamented and embellished, the ap- 
pearance of which is shown by letters patent No. S04,863, granted to H. Root 
on September 9, 1884, a copy of which was ofCered in évidence by the plain- 
tiff, and marked 'Plalntiff's Exhibit I I,' and is hereby referred to for further 
description. That in producing his car-body described and claimed in letters 
patent sued on, ail that the plaintiff did was to take the said old Market street 
combination car, eut a passageway through the side seats of the open com- 
partment adjolning the closed compartment, so as to afCord an entrance from 
the Street through the said open compartment to the closed compartment; 
then to remove the rear platform attached to the open compartment, and 
substitute in its place an open compartment, with seats and passageways 
in ail respects like the first-mentioned open compartment; and that in making 
said substitution trucks were placed undemeath said substituted open com- 
partment, In ail respects like the trucks which had prevïously been used un- 
der said prior open compartment. That long prior to said substitution horse 
cars had been used in which were a central closed compartment, with 
a platform at each end, with passageways for ingress and egress of passen- 
gers from said central closed compartment to each of said platforms, and 
from thence to the street" 

Based upon tlie facts thus found, the court held the patent void 
for want of invention, and gave the défendant in error judgment for 
costs of suit. From that judgment this appeal is taken, and the sole 
question is whether the patented design shows sufiident invention 
to sustain the patent, which was issued under the last clause of sec- 
tion 4929 of the Revised Statutes, which relates to new shapes or 
forms of manufactured articles. The section provides that: 

"Any person who, by his own industry, genius, efforts, and expense, has 
invented and produced any new and original design for a manufacture, bust, 
statue, alto-relievo, or bas-relief; any new and original design for the prlnting 
of woolen, silk, cotton, or other fabrics; any new and original impression, orna- 
ment, patent, print, or picture to be printed, painted, cast, or otherwise placed 
on or worked into any article of manufacture; or any new, useful, and origi- 
nal shape or configuration of any article of manufacture, the same not havlng 
been known or used by others bef ore his invention or production thereof, or 
patented or described in any printed publication, may, upon payment of the 
fee prescribed, and other due proceedings had the same as in cases of inven- 
tions or discoveries, obtaln a patent therefor." 

To entitle a party to a patent for a design under this act there 
must be originality, and the exercise of the inventive faculty. This 
is so, because the statute so déclares, and because it has been so 
decided by the suprême court. Smith v. Saddle Co., 148 U. S. 
«74-679, 13 Sup. Ct. 768. In that case the court said: 

"The exercise of the Inventive or orlginative faeulty is required, and a per- 
son cannot be permitted to sélect an existing form, and simply put It to a new 
use, any more than he can be permitted to take a patent for the mère double 



718 FEDERAL KEPOETKK, vol. 70. 

use of a machine. If, however, tbe sélection and adaptation of an existing 
form is inore than the exercise of the imltative faculty, and the resuit is, In 
effect, a new éreation, the design may be patentable." 

In the case at bar, what the plaintiff did, and ail that he did, was 
to substltute, for the platf orm which had previously been used on the 
rear end of the existing Market street cars, an open compartment, 
precisely similar to the open compartment which was in use at the 
front end of those cars. This was nothing more than the exercise 
of the imitative faculty, and did not rise to the dignity of invention. 
Judgment affirmed. 



THE LINDRUP. 

INMAN V. THE LINDRUP. 

(District Court, D. Minnesota, Fifth Division. November 22, 1895.) 

NO. 37. 

1. Res Judicata — Tbrritoriai. Jurisdiction of District Court. 

A marshal seizing atug under nionition in a suit in rem In the district 
court Of MinJiesota returned that the seizure was made "In the open wa- 
ters of Lalse Superior, about 3,000 feet from the pier at Sauit Ste. Marie, 
Miehigan." A motion was made to discharge the vessel for want of juris- 
diction to make the seizure at the place where'it was made. The court 
overruled the motion, for the reason that the seizure was made in the 
open waters of Lake Superior, without referring to the further return that 
it was made 3,000 feet from the pier at Sault Ste. Marie. Held, that the 
question whether the place stated, namely, 3,000 feet from the pier at Sault 
Ste. Marie, was wlthin the territorial limits of the jurisdiction of the court, 
was not res judicata, and that the same mlght afterwards be raised by 
a plea to the, jurisdiction. j 

?. CoyRTS— Territorial Jubisdiction— Sbizure in Admiraltt— Coktradict- 
ma MarshaIj's Return. 

An unnecessary statement in the marshal's retùm as to the place of 
seizure of a vessel under a monitloii In a suit in rem is not conclusive of 
the eourt's jurisdiction over the res, and it maybe shown by testimony 
under a pleà'to the jurisdiction thàt the seizure was in fact made outside 
the territorial jurisdiction of the court 

3. Pleadiiîg iij Admibaltt. . . 

It is proper practice in admiraltiy to embrace a plea to the jurisdiction 
with an answer to the merits. . , 

4. CosTs irr Admiralty— DismiSsai, for Wànt of Jurisdictioît. 

Where a Suit in rem in admiralty Is dismissed because the court bas no 
jurisdiction over the res, the court can make uo decree as to costs. Bach 
party is responsible to the offlcérs of the court for costs Incurred at his in- 
stance. 

A libel in rem against the tug Lindrup was filed July 11, 1894, a monltlon 
issued, and the vessel seized, according. to the marshal's rçtum, "in the 
open waters of Lake Superior, about 3,000 feet from thé pier at Sault Ste. 
Marie, Miehigan." The St. Mary's rlyer, at Sault Ste. Marie, forms the com- 
mon boundary betwèen the state of Miehigan and the dominlon of Canada, 
so that a point 3,000 feet from thé "pier Where the vessel was seized in fact 
may be wlthin the territorial limits of elther Miehigan or Canada. Before 
the claimant appeared and filed an answer, a motion was made to discharge 
the tug for want of jurisdiction to seize it where it was seized; and, this mo- 
tion comlng on for hearlng before Judge Williams, he dismissed It, and sus- 
tained the jurisdiction of this court to entertaln the suit, for the reason that 
the seizure of the vessel was made In the open waters of Lake Superior. 62 
Fed. 851. There is no référence in the opinion of the judge to the further fact 
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stated In the return of the marshal that the seizure was made 3,000 feet from 
the pier at Sault Ste. Marie. The answer flled by claimant contains the sub- 
stance of a plea in abatement and in bar of the jurisdiction of the court. It 
also allèges that the tug was seized outside of the jurisdlctlonal limits of the 
district court; of Minnesota, and dénies that the matters in the libel are within 
the adihiralty jurisdiction of the court, Testlmony was taken under stipula- 
tion and order of référence, and the référée reported that the tug was seized 
on Sunday, July 15, 18&1, at a point in the St Mary's; river, in the state of 
Michigan, not more than 3,000 feet westward of the south pier light at St. 
Mary's river canal; that it was taJsen to the dock, and tied up; that posses- 
sion was demanded of the tug on Monday, July 16th, which was refused, and 
the vessel was then brought by the marshal to Duluth, in this district 

White & McKeon, for libélant 

Jolm Jenswold (M. 0. Krause, of counsel), for défendant. 

NELSON, District Judge (after stating the facts). It is the 
locality where the vessel was seized which must détermine the 
jurisdiction of this court over the res in the case at bar. In the 
view I take of the case, it will be necessary to examine only the ques- 
tion of jurisdiction. It is urged that this question was settled by 
Judge Williams upon the motion before Mm, and is now res adjudi- 
cata; and, further, that the effort of claimant to attack the juris- 
diction of the court at this time can succeed only by permitting him 
to dispute and contradict the return of the marshal, wMch should 
not be allowed. I do not think the question now presented is res 
adjudicata, as it was not passed upon by Judge Williams. He did 
not expressly hold that the point stated by the marshal in his return 
as to where he seized the tug, to wit, 3,000 feet from the pier at Sault 
Ste. Marie, was within the territorial limits of the jurisdiction of the 
district court of Minnesota; but only that the open waters of Lake 
Superior were within its jurisdiction. Neither does it follow that to 
permit .a plea to the jurisdiction to be flled, and testimony to be 
taken thereunder to show that the tug was seized outside of the 
jurisdiction of this court, contradicts the marshal's return. The 
supposed difficulty in this case bas arisen from the fact that the 
marshal, not satisfled with making a return that he had attaehed the 
tug in obédience to the monition, states, in addition, that the place 
where he made the seizure was within the open waters of Lake 
Superior, which statement was a conclusion that the marshal was 
not authorized to flrid. Manifestly, it would be unjûst to hold 
that a return not necessary to be made, in respect to the place 
of seizure, could give the court jurisdiction of the res, and leave the 
claimant remediless, except by suit against the marshal. The court 
décides the question of jurisdiction, and not the marshal. The duty 
of ttie lattér is to obey the monition, and he has no power to preclude 
the examination of a jurisdictional question by an unauthorized 
statement in his return. The libélant pursued the proper course in 
embracing a plea to the jurisdiction of the court with his answer to 
the merits. Ben. Adm. (2d Ed.) § 368. On the pleadings and proof 
the plea must be sustained, and the libel dismissed, for want of 
juridiction. No decree can be made as to costs. Each party is 
responsible to the officers of the court for costs incurred at his 
instance Doolittlè v. Knobeloch, 39 Fed. 40, and cases cited; The 
Htmgaria, 41 Fed. 112. Let a decree be entered accordinglj". 
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;;i THE!" BLBERON. 

NEW YORK & L. B. S. CO. v. EIKBR. 

(Circuit Court of Appeals, Second Circuit November 7, 1895.) 

Collision bbtwbbn Steamer and Sail— Yacht Moobhd in Rivbk. 

A yacht moored in shallow water at a dock on the extrême edge of the 
channel of a narrow river. In a place wliere she niight lawfully hâve an- 
chored if no docli had heen there, was struclc by a steamer, which was 
navlgating tlie channel under the ordlnary conditions of wlnd and tide. 
BeM, that the steamer alone was liable, even If the dock was built without 
compliance with the régulations in regard to obtainlng permission to bulld 
docks. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel bj William J. Eiker against the steamboat El- 
béron, the New York & Long Branch Steamboat Company, claim- 
ant, to recover damages occasioned to libelant's yacht by a colli- 
sion of the steamboat with her. The district court entered a de- 
cree for the libelant, and the claimant appealed. The following 
opinion was flied by BROWN, District Judge, in the court below : 

"About 7:15 a. m., on the 31st of July, 1893, as the libelant's yacht Charlotte 
wàs lying In the easterly edge of the channelway in the South Shrewsbury 
river, alongslde of the western face of the dock, she was damaged by a colli- 
sion with thp starboard quarter of the steamboat Elberon, which was on one 
of her regnlar trips from Branehport to New York. The above libel was filed 
to recover the damages. 

"The défendant claiins that the collision happened because the yacht was 
improperly moored at a dangerous point a Ilttle below the bendin the river, 
and because of the narrowness of the channel and of a strong west wlnd which 
set the Elberon unavoidably against the yacht before she could recover from 
the turn around the point below; and that the owner of the yacht had been 
repeatedly requested to remove her from that position. The prépondérance ot 
évidence, however, shows that the wlnd was light, and not above six or seven 
knots; and that no unusual conditions of wlnd and tide existed; and from the 
navigation of other boats of the Une shortly before, as well as by the Elberon 
herself, before and after, I am quite satisfled that this collision arose from 
laàk of suitable caution at the tlme of turnlng the point, and afterwarda, and 
not from the causes alleged by the Elberon. 

"It Is immaterial, upon the above view, whether aU the régulations In re- 
gard to permission to bulld the dock in question were complled with or not. 
The navigation and use of the Shrewsbury river was as lawful for yachts as 
for the Une Of boats to which the Biberon belonged. The channelway was, 
indéed, narrow; but the yacht was upon the extrême edge of It, in shallow 
wat€r, where, so far as I can see, she might hâve been lawfully anchored, even 
had there been no dock there. She was at a considérable distance below the 
bend in the river; and In anchoring there ail that was required of her was 
that she should leave a sufflclent and reasonable share of the water for the 
navigation of the Elberon and other boats of her Une; and this, as I flnd, was 
done. 

"Tbe. libelant Is entltled to a decree, with costs." 

Geo. A. Black, for appeliant. 
Ansôn B. Stewart, for àppellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.^ 
PERCUEIAM. Deçree aiHrmed, on opinion of the district judge. 
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RHODES & JACOBS MANUF'G CO. T. STATE OF NEW HAMPSHIRB 

et al. 

(Circuit Court, D. New Hampslilre. October 26, 1895.) 

Fédéral Courts— Jùbisdiction—Enjoining Ckiminal Peocbedings. 

A fédéral court has no jurlsdiction In equity to enjoln state police and 
Judicial officiais from commencing or prosecutlng crimlnal proceedlngs in 
the courts of the state, under the laws thereof, though such laws are tfl- 
leged to be In violation of the constitution of the United States. 

Geo. H. Warren and Thomas C. Welch, for complainant. 
Edwin F. Jones and E. G. Eastman, for défendants. 

Before PUTNAM, Circuit Jndge, and ALDBICH, District Judge. 

PUTNAM, Circuit Judge. The complainant is a corporation cre- 
ated under the laws of the state of Illinois, and having its principal 
oflQce, place of business, and manufactory at Chicago, in that state. 
The défendants named in the bill are the state of New Hampshire, 
the mayor of the city of Manchester, in that state, the city's solicitor, 
its chief of police, and the justice of its police court. The complain- 
ant has discontinued as against the state. The complainant allégea 
that it has been and is engaged in the manufacture of pictures and 
picture f rames at Chicago, and in the exportation of them from 
Illinois to New Hampshire, and the sale of them from house to 
house in the city of Manchester, through its agents, Katz, Miller, 
and Wolf. 

The complainant allèges that thèse agents were arrested by a police 
officer of the city of Manchester, brought before the police justice, 
who is made a défendant, and were bound over by him to appear 
before the suprême court of the state, under color of a criminal 
prosecution commenced against such agents for making sales from 
house to house of the complainant's merchandise, in alleged viola- 
tion of the statute of New Hampshire relating to hawkers and ped- 
1ers, approved April 1, 1893, and that this statute, so far as it, by 
its terms, interfères with the complainant's business in the manner 
stated, violâtes various provisions of the constitution of the United 
States. The bill clearly states on its face a matter in dispute arising 
under that constitution. The bill also contains the following allé- 
gation: 

"The sald Rhodes & Jacobs Manufacturing Company further avers that It 
wlll suffer Irréparable damage and Injury, as it verlly believes, to the extent 
of . twenty thousand dollars, if prevented from selllng or offerlng for sale Its 
merchandise aforesald, in the manner aforesald. wlthin sald state of New 
Hampshire and sald city of Manchester." 

This allégation is denied in the answer. 

The bill also allèges that the city and its police are threatening 
to continue to enf orce the statute against the complainant's agents, 
and thatj unless restrained, the défendants will prevent the com- 
plainant from selling its merchandise in that city; and the com- 
V.70F.no.8— 46 
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plainant therefore asks, to use the language of the bill, that the 
defendaûts, their justices of the ipteâce and police offîcers, shall be 
restrained from preventing the complainant, its servants and agents, 
from selling or ofEering for sale in the manner described, in the 
city of Manchester and within the state of New Hampshirei, pictures 
or picture f rames, the products of complainant's factories at Chica- 
go, and from enforcing the statute referred to with référence to 
the premises. It will be observed that this injunction, if granted, 
will relate to the officiai acts of the varions défendants, in their 
several capacities of mayor, police officer, and justice of the police 
court. It might well be questioned, on gênerai principles, whether 
the oflScers of the law,'either police ofiBcers or justices of courts, 
are the agents of the city, for which it is responsible, or which it 
can control ; and it may therefore well be questioned whether it 
can be in any way involved in this controversy. But no point is 
taken touching this suggestion. 

The allégations which we hâve explained are ordinarily sufacient 
to maintain a bill for an injunction, because the injury arising from 
the alleged uhlawful actS is not remediable by suits for damages, 
while, also, its continuance is clearly intended. 

It is claimed by the défendants that this suit relates to the protec- 
tion of perSons only, and not to that of property, and that a court 
of equity bas ho criminal jurisdicti'on, or jurisdiction to restrain 
criminal proséctitions. Sô far as thèse claims touch thé question of 
the powér of the fédéral courts to restrain criminal prosecutions 
in state courts, we will discuss them further on, but, beyond doubt, 
the case ijivolves property rights, even if this is essential; and, ex- 
cept as prévented by sectjon 720 of the Eevised Statutes, the fédéral 
courts hâve gênerai jurisdiction in equity to restrain proceedings 
in state courts'tîolâtive of the constitution of the United States. 

Assuming,.fpr the purpose qfdiscussing the jurisdictional question 
olily,that the^âte statute in issue hère is distinguishable from that in 
Emert V. Missouri, 156 U. S. 296^ 15 Sup. Ct. 367, we must inquire 
whether this suit ^ves this court jurisdiction over the question raised. 
ordinarily, proceedings touching such matters hâve been by habeas 
corpus for the discharge of persons held in custody for the viola- 
tion of alleged ^nconstitutiônal acts, or by writs of error to the 
state courts. The suprême cpurt has pointedly cautioned the cir- 
cuit courts that even writs of habeas corpus are not ordinarily to 
issue, interfering with the proceedings of state courts, in cases 
which can be reached by writs of error without substantial detri- 
mept. îbe latest instance of this is New York v. Eno, 155 U. S. 
89, 15 Sup. Ot. 30, although the principle was stated in In re Chapman, 
156 U. S. 211, 217, 15 Sup. Ct. 331. This rulé, however, does not 
apply where the ordinary course of proceedings under a state stat- 
ute would iaterrupt the current of interstate commerça The rea- 
eons fop :0iB were well stated by Judge Simonton in Ex parte 
Jervey, 66 Fed. 957, 962, and are illustrated in Minnesota v. Barber, 
136 TI. S. 313, 10 Sup. Ct. 862, where the issue of a writ of habeas 
corpus by the circuit court to the state court, and the discharge of 
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tlie petitioner under the same, were sustained by the suprême court. 
Also in Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, a writ 
issued from a circuit court to a state court in a case involving the 
occupations of a large class in the community, and the suprême 
court ordered the discharge of the petitioner. Therefore there 
would be no difiQcuIty hère, except for the fact that this is a proceed- 
ing for an injunction, instead of an application for a discharge from 
arrest by a writ of habeas corpus. We are asked to enjoin one of 
the défendants from proceeding in his officiai capacity as a justice 
of a state police court, admittedly a judicial function, and ail the 
other défendants are sought to be restrained in the exercise of their 
officiai duties solely and purely with référence to the incidents of 
proceedings in the justice's court. It is plain that under section 
720 of the Eevised Statutes the proceedings instituted before this 
bill was filed, and described in it, cannot be enjoined by this court. 
It seems, however, to be for the most part considered that this sec- 
tion does not apply to proceedings, either criminal or civil, which 
hâve not in fact been commenced, but which are threatened by 
state officiais. Mr. Justice Bradley in Live-Stock Dealers' & Butch- 
ers' Ass'n v. Crescent City Live-Stock Landing & Slaughterhouse Co., 
1 Abb. (U. S.) 388, 404, 407, Fed. Cas. No. 8,408, and Mr. Justice 
Blatchford in Fisk v. Railroad Co., 10 Blatchf. 518, Fed. Cas. No. 
4,830. A like distinction seems also to hâve been made by Judge 
Pardee in Louisiana v. Lagarde, 60 Fed. 186, 193, and by Judge 
Sawyer in Yick Wo v. Crowley, 26 Fed. 207. Therefore, if we had 
only this statutory provision to consider, we might flnd no difflculty 
in going to an injunction against criminal proceedings threatened, 
but not commenced, when this bill was filed. There are, however, 
further questions in the way. 

Complainant relies on section 716 of the Eevised Statutes, and 
has stated varions propositions, and cited varions authorities, from 
the standpoint of that section. But while, as said by the court of 
appeals for this circuit in Garner v. Bank, 16 C. C. A. 86, 67 Fed. 
833, section 720 does not apply to proceedings incidental to jurisdic- 
tion properly acquired by a fédéral court for other purposes than 
that of enjoining proceedings in a state court, the converse of this 
proposition is also ordiuarily true. This is so well settled as to 
need no discussion, and disposes of this claim on the part of the 
complainant. On the other hand, the broad proposition of défend- 
ants, that this court cannot proceed because the transactions to 
which the case relates touch questions of a criminal nature, al- 
though apparently supported by some expressions of the suprême 
court, is yet limited and met, in the gênerai way in which it is 
put by the défendants, in In re Debs, 158 TJ. S. 564, 593, 15 Sup. Ct. 
900, 1039. The only questions, therefore, we hâve to consider are: 
First, whether, barring the exceptional cases where criminal pro- 
ceedings are instituted by a party to a suit already pending, a court 
of chancery of a particular state has power to restrain such pro- 
ceedings in a criminal court of the same state; and, second, if not, 
whether the rule applies, as against a fédéral court, with référence 
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to proceedings under the criminal laws of a state. The question is 
not whether congress can vest this power in the fédéral courts, 
but whether, in the absence of any express provision vesting it, 
fédéral courts can proceed against the oflQcers of the state under 
the gênerai rules relating to the jurisdiction of chancery courts. 
The first question seems to be fully answered in the négative. The 
authorities touching it are sufflciently collected in In re Sawyer, 124 
U. S. 200, 210, 8 Sup. et. 482. As to the second one, Judge Simon- 
ton, in the Fourth circuit, in Donald v. Scott, 67 Fed. 854, restrained 
the seizure and confiscation of liquors by state ofiScials. But it does 
not appear in the report of the case whether this particular ques- 
tion was brought to his attention, or whether, indeed, the seizures 
which were there in contemplation were authorized by the statute 
to be made without judicial warrants, or were strictiy of a criminal 
character. In Louisiana v. Lagarde, 60 Fed. 186, already referred 
to, Judge Pardee issued an injunction against the board of agricul- 
ture, to prevent its members from instituting criminal prosecutions 
based on a law claimed to be unconstitutional as interfering with 
Interstate commerce, and he distinguished between the officiais of 
that board and the law offlcers of the state. He appears not to hâve 
decided whether or not there is jurisdiction to enjoin such law 
officers from prosecuting the criminal proceedings for which the 
statute provided. He also says, on page 192 : 

"I do not think It necessary • • • to détermine the yet unsettled ques- 
tion of how far proceedings criminal in their character, taJiien by Indlvlduals 
or organized bodies of men, tending, If carrled ont, to despoil one of his prop- 
erty or other rights, may be enjoin ed by a court of equlty." 

It appears that the board of agriculture could not itself com- 
mence criminal proceedings, and he merely restrained that board 
from instigating them. But in Suess v. Noble, 31 Fed. 855, it was 
held by Judge Love, in the circuit court for the Southern district of 
lowa, that that court could not interfère by injunction with the 
prosecution and punishment of crimes and offenses in the common- 
law courts of the state, and this îndependently of section 720 of the 
Revised Statutes. As we understand this case, it makes the same 
answer to our second question which we hâve given to the first, 
and would leave no distinction arising out of the fact that we are 
considering the jurisdiction of a fédéral court to enjoin criminal 
proceedings threatened in a state court, instead of the gênerai 
power of equity courts to enjoin proceedings of that character. 
This case was cited, with a body of other cases representing the 
law on this gênerai topic, in In re Sawyer, already referred to. It 
was there used as maintaining the gênerai proposition that a court of 
chancery has no power to restrain criminal proceedings, unless instl- 
tuted by a party to a suit already pending before it, and to try the 
same right that is in issue there. Grouped as it was, the citation 
indicates a purpôse to apply the ruie nôt only to state courts proceed- 
ing on gênerai principles of equity jurisdiction, but also to fédéral 
courts proceedîng on the same gênerai principles, with référence to 
criminal prosecutions intended to be instituted by the local officers of 
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the law. The rule is laid down in the strongest terms in Virginia 
V. Paul, 148 U. 8. 107, 114, 13 Sup. et. 536: 

"The prosecution and punishment of crimes and oflfenses committed against 
one of the states of the Union appropriately belong to the courts and authori- 
ties of the state, and can be Interfered wlth by the circuit court of the United 
States so far only as congress, in order to maintain the supremacy of the con- 
stitution and laws of the United States, has expressly authorized either a re- 
moval of the proseeutioù into the circuit court of the United States for trial, 
or a diseharge of the prisoner by writ of ha béas corpus Issued by that court 
or by a judge thereof." 

It is true it may be claimed that the expressions of the suprême 
court to which we refer, were not essential to the décisions of the 
points in issue in the cases in which they are used; but being so 
positive, and coming from so high a tribunal, they cannot be disre- 
garded by us, whatever an appellate court might do. 

On the whole, while, as explained in Pennoyer v. McConnaughy, 
140 U. S. 1, 11 Sup. et. 699, and in other cases which we need not 
cite, an injunction may go against local offlcers touching proposed 
civil proceedings, and without being subject to the criticism that 
a bill for that purpose constitutes a suit against the state, in viola- 
tion of the constitutional provision relating thereto, yet in yiew of 
the fact that in none of the cases referred to in Pennoyer v. Mc- 
Connaughy, and in no other which has been cited, or which our 
€xamination has made known to us, has the suprême court ap- 
proved injunctions against proposed criminal proceedings under cir- 
cumstanoes like those at bar, and in view of the strong expressions 
cited by us from that court, and of the undoubted rule that, as 
between tribunals of the same sovereignty, an injunction of this 
character is not authorized by the gênerai principles of equity juris- 
diction, we are compelled to hold that this bill cannot be main- 
tained. 

Having reached this conclusion, we need not consider any ques- 
tion inA'ûlved in the issue made touching the jurisdictional amount. 
Let there be a decree dismissing the bill for want of jurisdietion in 
equily, wlth costs for the défendants. 



THOMPSON V. POOL et al. 

(Circuit Court, D. Nebraska. December 3, 1895.) 

Fedebal ConRTs— Jurisdiction — Suit bt Rbcbiveb of National Bank. 
The F. National Bank pledged to the U. Bank, as collatéral for a loan, 
a draft which had previously been transferred to the F. Bank by indorse- 
ment. The F. Bank afterwards became insolvent, and the comptroUer of 
the currency appointed a recelver, to whom the U. Bank indorsed the 
draft "for collection and in trust for the U. Bank." Held, that the receiver 
might show, by évidence outside of the written contract, that the draft 
was reaJly an asset of the F. Bank, upon which his right of action was 
déi-ived from his apppintment and the laws of the United States, and 
hence was within the jurisdietion of the fédéral courts, although his in- 
dorser, the U- Bank, and the drawer and acceptdr of the draft were citi- 
zeas of the same state. 
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a. SAMEfrEÉT. St. Sec. 639. 

A recelver of a national bank, actlng under an appointaient from the 
comptroller of the eurrency, may be deemed to be an appointée of the 
secretary of the treasury, and, accordlngly, an officer of the United States, 
entitled to eue In the fédéral courts, under Rev. St. 8 629. Stephens v. 
BemayS, 44 Fed. 642, followed. 

TMs Was an action bj S. B. Thompson, receiver of tiie First Na- 
tional Bank of Ravenna, Neb., against W. W. Pool and Rollin L. 
Downing upon a draft. The défendants moved to dismiss for want 
of jurisdiction. Denied. 

Sawyer, Snell & Frost, for plaintiff, 
E. C. Calkina, for défendant 

SHIRAS, District Judge. The plaintiff in this action is the re- 
ceiver of the First National Bank of Ravenna, Neb., acting as sncli 
by virtue of an appointment made by the comptroller of the eur- 
rency, and the action is based upon a draft drawn by W. W. Pool 
on Rollin L. Downing for 'the sum of $2,000. After acceptance by 
Downing, the draft was transferred by indorsement to the First 
National Bank, and by it pledgéd, with other collaterals, to the 
United States National Bank of Omaha'to secure a loan of |o,000. 
Upon the appointment of thé plaintiff as receiver of the insolvent 
First National Bank of Râvènna, the draft was placed in his hands 
for collection, being indorsed tô hita as follows: 

"Pay s. B. Thompson, receiver, for collection, and In trust for United 
States National Bank, Omahâ, Neb. M. T. Barlow, Cashier." 

The défendants move the court to dismiss the action brought by 
the receiver, on two grounds: First, that the plaintiff is in fact 
suing as the indorsee of the United States National Bank, and as 
that bank could not sue in this court, because the défendants are 
citizens of Nebraska, therefore the plaintiff, as indorsee, cannot sue 
in this court Under the provisions of the act of 1888 ; and, second, 
because the amount in controversy does not exceed $2,000, exclusive 

In the case of Holmes v. Goldsmith, 147 U. S. 150, 13 Sup. Ct. 288, 
it was held by the suprême cdurt that it was open to the parties to 
show by évidence, outside the written contract sued on, what the 
real relation of the parties thereto was, in determining whether, in 
fact, the plaintiff was seeking to enforce a right of action conferred 
upon him by the indorsement, or whether his right of action was 
otherwise created. Under the rule announced in that case, it is 
open to the plaintiff to show and prove that he is seeking to recover 
upon the title created in him as the receiver of the First National 
Bank to ail the assets of that bank; and the averments of the péti- 
tion show that the draft in question, although pledged as a collatéral 
to the United States National Bank, still remains an asset of the 
bank of which plaintiff Is receiver. The action by the receiver is, 
therefore, to enforce a right conferred upon him by the statutes of 
the United States, and, being based upon the laws of the United 
States, the controversy, so far as the subject-matter is concemed, is 
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of fédéral cognizance; and the clause of the act in regard to suits 
upon assigned choses in action is not applicable to this case. The 
controversy is one arising under the laws of the United States, of 
which this court has jurisdiction, regardless of the citizenship of the 
parties, provided the amount involved exceeds |2,000, exclusive of 
interest and costs. As already stated, the draft sued upon is for 
just |2,000, and nô more, and therefore jurisdiction cannot be taken 
by this court under any of the provisions of the act of 1888. 

But it is urged in argument that the suit, being in the name of the 
receiver of a national bank, appointed by the comptroller, can.be 
held to be a suit brought by an offlcer of the United States under the 
provisions of the third clause of section 629 of the Eevised Statutes, 
v?hich enacts that the circuit court shall hâve jurisdiction "of ail suits 
at common law where the United States, or any offlcer thereof suing 
under the authority of any act of congress, are plaintifEs." In Price 
V. Abbott, 17 Fed. 506, this question vyas up for considération before 
the circuit court of the district of Massachusetts, and Justice Gray 
therein held that a receiver of a national bank, acting under an 
appointment from the comptroller of the currency, who is the head 
of a bureau in the treasury department, may be presumed to be 
appointed with the approval or concurrence of the secretary of the 
treasury; and such appointment is therefore made by the head of a 
department, within the meaning of section 2, art. 2, of the constitu- 
tion of the United States. Following the doctrine of this case, the 
same ruling has been made in other circuits. See Armstrong v. 
Ettlesohn, 36 Fed. 209; McConville v. Gilmour, Id. 277; ArmStrong 
V. Troutman, Id. 275; Yardley v. Dickson, 47 Fed. 835; Figher v. 
Yoder, 53 Fed. 565 ; Stephens v. Bernays, 44 Fed. 642. See, also, Gib- 
son V. Beters, 150 U. S. 342, 14 Sup. Ct. 134; White v. Ewing, 15 Sup. 
et. 1018. 

Thèse cases are ail, in effect, based upon the ruling in Price v. 
Abbott, and I must sâv that, in view of the ruling of the suprême 
court in U. S. v. Germaine, 99 U. S. 508, and U. S. v. Mouat, 124 U. S. 
303, 8 Sup. Ct. 505, it would seem clear that the holding in Price 
V. Abbott is based upon an untenable assumption, to wit, that an 
appointment of a receiver, made by the comptroller, can be deemed 
to be made with the approval of the secretary of the treasury, and 
therefore the receiver can be held to be an appointée of the secretary, 
and therefore an officer of the United States, because appointed by the 
head of the department; it having been settled in U. S. v. Germaine, 
supra, that no one, although acting for the United States as its 
agent, can be deemed to be an oflBcer thereof unless he holds his 
position by virtue of an appointment by the président, or by the head 
of a department, or by a court of lavi^. The décisions in Price v. 
Abbott, at circuit, and in U, S. v. Mouat, seem to be in direct conflict, 
and if I deemed tiie question open for me for décision on its merits, 
I should be compelled to hold that, under the ruling in the cases cited, 
of U. S. V. Germaine, and U. S. v. Mouat, a receiver is not an officer 
of the United States, within the meaning of section 629 of the Ee- 
vised Statutes, because he is an appointée of the comptroller, who 
is not the head of a department, and there is no statute which author- 
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izes the seeretary of the tréasury to appoint a receiver, or to approve 
the appointment when made by the comptroller, and therefore a 
receiver cannot be held to be an appointée of the bead of the tréasury 
department. In view, however, of the décision in Stephens t. Ber- 
nays, supra, made in this circuit by Circuit Judge Caldwell, I deem 
the question closed to me, and, following the ruling therein made, I 
overrule the motion to dismiss for want of jurisdiction. 



PEAGE RIVEE PHOSPHATE CO. V. EDWARDS. 

(Circuit Court of Appeals, Flfth Circuit. November 26, 1895.; 

No. 417. 

1. CrBODiT Court op Appeals— Pbhfbcting of Appbal— Citation. 

An appeal from the district court to the circuit court of appeals wlll be 
dismlssed when no citation Is sued out of either court. 
3. Samb. 

The appeal wlU also be dismlssed if no citation bas been served on the 
appellee or hls proctors, or either of them. 
3. Same— Sdfficiency dp Bond. 

An appeal and supersedeas bond Is insuffleient if conditioned to pros- 
ecute the appeal to effect, and answer aU costs and damages. "In the event 
the decree is afflrmed," Instead of "if it fails to make its plea good." 

Appeal from the District Cîourt of the United States for the South- 
ern District of Florida, 

Libel by Benjamin J. Edwards against the Peace River Phosphate 
Company. There was a decree in favor of libelant, and respondent 
appeals. 

0. T. Standford and John H. Treadwell, for appellant ' 
Wm. C. Dufour, I. H. Trabue, and Gordon Graham, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAB- 
MAN, District Judge. 

PARDEE, Circuit Judge. On the 16th day of March, 1895, the 
district court for the Southern district of Florida, on a libel in ad- 
miralty, rendered a decree in personam in favor of Benjamin J. Ed- 
wards, and against the Peace River Phosphate Company, condemn- 
ing the said company to pay to the said Edwards the sum of |960. 
Afterwards, on the 15th day of April, 1895, the said Peace River 
Phosphate Company filed in said court the following document: 

"In the District Court of the United States, Southern District of Florida. 

"Peace Blver Phosphate Company, a Corporation Organized under the Laws 

of the State of New York, Appellant, v. B. J. Edwards, Appellee. 

"To Gordon Graham and Isaac H. Trabue, Proctors for the Appellee: You 
wlll please take tiotice that we hâve taken an appeal from the final decree 
hereln rendered against the said appellant on the 16th day of March, 1895, 
to the circuit Court of appeals to be bolden in New Orléans, La., on the third 
Monday in November, A. D. 1895. 

"Standford & Treadwell, Proctors for Appellant." 

— And on the same day filed in the office of the clerk an assignment 
of errors. On the 25th day of April the said company filed in the 



AFRICA ». BOARD OF MAYOB AND ALDEEMEN. 729 

office of the said clerk a bond with sureties, purporting to be for an 
appeal and supérsedeas, which bond is in the pénal Bum off 1,500, 
and in the ordinary^ f orm for an appeal, except the condition of the 
same, to wit : 

"Now, therefore, the condition of thls obligation Is such that 1£ the above- 
named principal, the Peace River Phosphate Company, shall prosecute its ap- 
peal to effect, and answer ail damages and costs in the event said decree is 
afflrmed, then this application Is to be null and vold, otherwise to remain in 
fuU force and efCeet" 

What purports to be a transcript of the record was flled in this 
court July 20, 1895. On November 11, 1895, the proctors of Benja- 
min J. Edwards entered a spécial appearance in this court to move 
to dismiss the said pretended appeal, assigning the foUowing rea- 
sons: 

"First Because no citation was sued out of the said district court, or out of 
thls circuit court of appeals, by said appellant, thè Peace River Phosphate 
Company. Second. Because no citation of said appeal has been served on 
appellee or hls proctors, or elther of them. Thlrd. Because said appellant has 
given no sufflcient supérsedeas or appeal bond, in this: that the said bond 
given by the appellant is Condltioned to prosecute this appeal to efCect, and 
answer ail cost and damage In the event said decree Is alHrmed, whereas the 
condition should be to prosecute the appeal to efCect, and answer ail damages 
and cost If it fails to make its plea good." 

The above-mentioned grounds are each and ail well taken. The 
transcript flled in this court (and above we hâve given ail therein 
in relation to an appeal and supérsedeas) does not show that one 
necessary step towards the taking and perfecting of an appeal has 
been taken, save only the filing in the court below of an assignment 
of errors. No appeal having been taken and perf ected as required 
by law and the rules of this court, the cause is ordered stricken f rom 
the docket. 



AFRICA v. BOARD OF MAYOR AND ALDEEMEN OF CITY O F KNOX- 

VILLB et al. 

(Circuit Court, E. D. Tennessee, N. D. October 19, 1895.) 

1. Stbebt-Railwat Companies — Description dp Route. 

The statute of Tennessee (Mill. & V. Code, § 1920) prescrlbing the form 
of charters of street-railway companies provides a form for the descrip- 
tion of routes therein, as foUows: "[Hère insert the Initial terminus,] ami 
ending at [hère insert the terminus and gênerai route of the road]." 
Héld, that a charter adopted pursuant to such statute, which sets out a 
gênerai route over one street in a city, and then refers to other streets 
by name only, with a gênerai statement ineluding ail the streets of tlie 
city, then established or thereafter to be established, to the coriwrate 
Umits, is sufiiclently spécifie in its description, and gives the company the 
right to use any of the streets Included in such description. 

3. Same— Fbanchisb — Consent oi' Monicipality — Révocation. 

The franchise of a street-railway company to operate Its road and use 
the streets of a cliy is derived from the législature, through its charter, 
and not from the municipal corporation, though the consent of the latter 
be required to the exercise of its authority. Such franchise, upon accept- 
ance by the compauy, becomes a contract, inviolable and irrévocable; 
sLnd the consent of the municipallty, when once given, cannot, in the ab- 
sence of a statute authorizing its withdrawal, be withdrawn, elther as to 
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;. streetsàcttistUy occupied or àa to Btrééts îucludeçl wlthin the genetal pla» 
Of tbe comRapy's routes, whtch It Intends in good faith to complète. • , , . 

8..S4.MB. ,. ::,!_?. 

Thé K. St. Ry. Ce, whlch was Incorporated under the gênerai incorpora- 
tion act of Tennessee, obtained the consent of the city of K. to the use of 
Its BtréetB for the construction of the road, upon the route whlch was de- 
seribed In the charter and in the ordinance giving the city's consent, by 
référence to ; certain streets of the city by name, and ail other streets of 
the city, then, established or thereafter to be established. Other street- 
railway companies, having similar charters and similar consents, were- 
afterw^ards Consolidated wlth the K. Co. The road was constructed on 
certaiii streets, and opéra ted by the Consolidated company, extensions 
being made from time to time. Subsequently the city couneil passed an 
ordinance reyoking the consent of the city to the use of the streets which 
were not then occupied by the road. Eeld, that it was not In the power 
of the city t6 revolse its consent to the use of the streets, and that the 
ordinance was void. 

4. Same — Ddratiojbî of Consent. 

The ordinance by which the consent of the city was given to the con- 
struction of the road provided that the rights conferred should exist 
during the corporate existence of the company. Béld, that the city was 
without power, and could not, from such ordinance, be supposed to hare 
intended, to limit its consent to any less period than thé duration of the 
franchise granted by the state. 

5. Same — Consolidation. 

Held, f urther, that under the provision in the statute relatlng to consolida- 
tion of rallway companies, that the Consolidated company should hâve 
ail the rights, etc., and be subject to ail the duties, of the constituent com- 
panies, the consolidation of the K. Co. wlth the other companies worked 
a change of name, the franchise In the streets of the city of K. passing 
to the new company, and the consent of the city was not terminated by 
extinguishment of the companies to which It was granted. 

6. Same— Abandonment. 

There can bé no abandonment of the consent of the municipal au- 
thorities to the use of city Streets by a street-railway company, apart from 
an abandonment of the franchise granted by the state; and the question 
of such abandonment cannot be raised coUateralIy in a suit by the com- 
pany to protect its franchise. 

7. Equity Pbacticb— Preliminabt Injunction. 

After the attempted revocation of the K. Co.'s franchise, the city pro- 
cured an injunction restralnlng it from laying tracks on new streets, 
and gave its consent to the laying of tracks on such streets by a 
rival company. The purchaser at foreclosure sale of the property and 
rights of the K. Co. filed a bill against the rival company, alleging 
his own intention, in good faith, to extend the road upon the new streets, 
and otherwise showing a right to retain the franchise of the K. Co. in 
such streets. The answer alleged facts tending to show that the plaintiff 
was acting for obstruction only, and not in good faith. HiM that, not- 
withstandlng such allégations of the answer, a preliminary injunction, 
restralnlng the laying of tpacks, should be granted, since to deny it would 
be, in efCect, to deny the whole relief sought, and would cause embarrass- 
ment if the issue should be ultimately declded in plalntifC's favor. 

This was a suit by J. Simpson Africa, trustée, against the board 
of mayor and aldermen of the city of Knoxville, Tenn., and the 
Citizens' Railway Company, to enjoin the laying of street-railway 
tracks in certain streets of the city of Knoxville. 

Webb & McClung and Wheeler & McDermott, for complainant. 
TuUy R Cornick, Lucky, Sanford & T^yson, and Joshua W. OaJd- 
well, for défendants. 
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CLARK, District Judge. A rèstraining order having been grant- 
ed, the case is now coasidered on the application for injunction. 
Complainant recently purchased the corporate property and fran- 
chises of certain street-railroad companies formed for the purpose 
of operating street railroads in the city of KnoxTille. The orig- 
inal Company was the Knoxville Street-Eailroad Company, which 
subsequently became Consolidated, under the statute of the state, 
with other companies. No question is made on the regularity of 
such consolidation, and it becomes unnecessary, for the purpose of 
this case, to refer in détail to such consolidation. The original and 
■other constituent companies obtained charters under the gênerai 
incorporation act, and obtained the consent of the city to the use 
•of the streets with an ordinance passed for that purpose. The arti- 
cles of association of the original company were properly executed, 
uni registered as required by statute. The articles, in describing 
the route of the road and the streets to be occupied, set out a gen- 
•eral route over Gay street, about which no question is made, and 
then referred to other streets by name only, with a gênerai state- 
înent including ail the streets of the city, then establishéd or there- 
after to be establishéd to the corporate limits. Some of thèse streets 
were parallel and some at right angles to the street constituting 
the principal route of the road. The description in the ordinance 
passed giring the city's consent to the use of the streets was simi- 
lar to that in the charter, and referred to the charter. The 
company constructed its main Une on Gay street, and a few 
other streets, not necessary to be named, and has been in the ope- 
ration of the railroad thereon, making certain extensions from 
time to time. The streets inTolved in this controTersy are Church 
avenue. Central avenue, Jackson and Oak streets, and to an èx- 
tent also Gay street. Of thèse Gay street has been occupied 
from the beginning, and a small portion of Crozier street, now 
Central avenue, was occupied part or ail of the time. In July, 1892, 
the city council of Knoxville undertook by ordinance to revoke its 
consent previously granted to the use of ail streets not then occu- 
pied, with the exception of certain streets, not necessary to be 
named. Eecently a new company has been formed for the purpose 
of operating Unes of railroad on the streets of Knoxville, and among 
them the streets above nained as being in controversy. Since the 
formation of that company, the complainant, as purchaser of the 
property and franchises of the old company, commenced laying 
tracks upon Church avenue. Central avenue, and Oak street. This 
work was begun in the nighttime. Thereupon the city flled an in- 
junction bill in the state court, and obtained an injunction rèstrain- 
ing the complainant from further construction of a Une upon those 
streets. The bill further avers that the city council had instructed 
the police of the city to stop complainant's work, and, if necessary, 
to arrest his employés. The bill further allèges, as the facts appear 
to be, that the new company holds a franchise with consent of the 
«ity, by ordinance, not only to use Church and Central avenues and 
Oak street, but also Gay street; the ordinance as to Gay street 
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containing provisions wMch make it impossible to constroGt on that 
Street a track parallel to thôseiof the complainant, and which re- 
quires necessarily the use of the complainant's track if the fran- 
chises on that Street are to be used at ail by the new company. The 
answers of both the city and the riew company in respect to the 
charges of the bill intended to fumîsh ground for the injunction are 
evasive as to the essential facts alleged. While denying that cer- 
tain déclarations had been made as stated in the bill, the answers 
caref uUy avoid stating or taking position as to the intention of the 
défendants in this respebt This, togéther with other circum- 
stances connected with the case, renders the answers, so far as a 
déniai of the essential ground of relief is concerned, quite unsatis- 
factory and insufScient 2 Beach, Mod. Eq. Prac. § 782; Yale v. 
Moore, 3 Tenn. Ch. 76. 

The complainant, holding the older franchise, with an ordinance 
of the city giving its consent, and having entered upon the street 
with express permission, as appears, f rom the chairman of the board 
of public Works of the city, which is the real administrative board 
over the streets thereof, is entitled to a preliminary injunction, hav- 
ing clearly made ont a prima facie case therefor, unless the défenses 
set up in the answer defeat this right. The flrst objection taken 
by the answer is that the charter of the original company, as well 
as the ordinance passed by the city législature, are void, as not be- 
ing suflSciently spécifie in describing the streets so far as the streets 
therein were not described otherwise than by name, and so far as 
the streets were not described at ail otherwise than as "ail the 
streets of the city, then or thereafter to be established." It will 
be perceived that this is an attack, not upon the charter as a whole, 
but in part only. If the attack were upon the charter as a whole, 
it would clearly involve corporate existence, and no such question 
could be made in this proceedipg collaterally. Dallas Go. v. Huide- 
koper, 154 U. S. 654, 14 Sup. Ct. 1190. 

Passing by the difSculty of declaring a charter of this kind void 
in part, as well as the objection to the manner in which the question 
is made, it is not difiicult, in my opinion, to afflrm that this objec- 
tion is not well taken. The statute (Mill. é, V. Code, § 1920) pre- 
scribes the form of charter, and with respect to the point now in 
question gives this direction: "[Hère insert the initial terminus,] 
and ending at [hère insert the terminus and gênerai route of the 
road]." And this is the provision of the statute relied on as a 
ground for drawing in question the validity of the charter. This 
provision clearly contemplâtes that only the gênerai route shall be 
described by giving the initial terminus, etc., and implies that other 
lines and connections auxiliary to the main line and as part of a 
System need not be set out in the same way. Eeference to a street 
by name, with a gênerai référence to the corporate limits, clearly 
makes the description of such street good for any practical purpose. 
It is a Substantial référence to the plan of the town, an inspection 
of which would at once show the length and location of the street. 
And so I think, too, that it was compétent in the charter and in the 
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ordinance to give to the company any street that it might choose 
to use in the extension of its System and in the growth and exten- 
sion of the city limits by the désignation as any streets then laid 
ont or thereafter to be laid ont. It was net necessary, as the pub- 
lic good might require, and the business might justify, that a sep- 
arate ordinance should be passed for each new street to be occu- 
pied as new streets might be established. The constitution of 1870 
prohibited spécial acts of incorporation, and required the enactment 
of a gênerai law under which corporations might be formed, and 
the législation upon this subject should be given a reasonably lib- 
éral interprétation, with a view to making the same practically 
effective. Besides, this charter is in the usual form of such arti- 
cles, and it is not to be doubted that within the limits of the state 
millions of dollars hâve been invested in such enterprises, and the 
public greatly beneflted thereby, both in transportation facilities 
to growing cities and in the revenue derived by the state from tax- 
ation. Sound public policy requires, as far as may be done, that 
invested capital should be protected by the state's laws and their 
construction by the courts, and not destroyed. 

It is next insisted by the défendants that any previously existing 
rights on any street not actually occupied and in use were taken 
away by the repeal of the ordinance in 1892, as before stated, and 
the plaintifl's contention is that the repealing ordinance is itself 
unconstitutional and void. In considering this question some gên- 
erai observations may be made. In the flrst place, it is to be borne 
in mind that plaintifE's franchise to operate his railroad is not de- 
rived from the municipal corporation, but from the législature it- 
self, and it is none the less so because obtained under a gênerai 
incorporation act, instead of a spécial statute, which is no longer 
constitutionally possible. Telegraph & Téléphone Co. v. United 
Electric Ry, Co., 93 Tenu. 502, 29 S. W. 104; Memphis City R. Co. 
V. May or, etc., of Memphis, 4 Cold. 406; People's Pass. R. Co. y. 
Memphis City R. Co., 10 Wall. 38; Citizens' St. Ry. Co. v. City Ry. 
Co., 56 Ped. 746. The only authority delegated to the city in the 
completion of the franchise rights is the power to give its consent, 
and to prescribe the terms and conditions on which the streets are 
to be used. Mill. & V. Code, § 1921. The statute does not reserve 
to the city council the right of repeal. So far as such right is 
reserved at ail, it is reserved to the législature itself. The statute 
does not vest the city with any power whatever to grant or to re- 
peal a grant. Its power over the subject ends when it gives its 
consent, and prescribes the conditions in an ordinance for that pur- 
pose. Whether the city might withhold its consent altogether in 
the first instance is a point upon which the cases are not agreed, and 
is not necessary to be considered hère. When it has given its con- 
sent it has executed and exhausted its power so far as the right 
to use the street is concerned. The Pennsylvania suprême court, 
in Homestead St. Ry. v, Pittsburg & H. Electric St. Ry., 166 Pa. St. 
162, 30 Atl. 950, referring to the power and function of the city lég- 
islature in giving its consent, said: 
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"The municipal consent of Itself can coofer no rlght. Tlie municlpality 
has no power to confer the franchise. But it is the franchise, au<l that alone, 
whlch glves the légal rlght to buUd the rallway. When the franchise Is 
granted, aùthority is conferred to lay the track, and It can then truly be said 
that the laylng of a track Is authorized. Municipal consent Is only essential 
to the exécution of the aùthority, not at ail to Its création." 

This leaves untouched questions of reasonable régulation and of 
police power, and leaves also sucli terms and conditions as tlie city 
chose tô requirein the ordinance; but it has no power of repeal. 
The easement thus acquired over the streets of the city becomes at 
once property, and a property right, and is taxable as such. Rail- 
road Co. v. Morrow, 87 Tenn. 406, 11 S. W. 348; New Orléans City 
& L. R. Co. V. New Orléans, 143 U. S. 192, 12 Sup. Ct. 406; Kailroad 
Co. V. Delamore, 114 U. S. 501, 5 Sup. Ct. 1009; Détroit Citizens' St. 
Ry. Co. T. City of Détroit, 64 Fed. 628, 12 C. C. A. 365. The last 
case cited is well considered and instructive. And the grant of 
this franchise, when made by the state, and accepted by the Com- 
pany, becomes a contract between the state and the company, giv- 
ing it a légal estate in the franchise named in the charter, and, be- 
ing a contract, is, under the constitution of the United States, ir- 
révocable and inviolable. Hazen v. Bank, 1 Sneed, 115 ; Union Bank 
V. State, 9 Yerg. 489; Governor v. McEwen, 5 Humph. 242. And 
this is so though the grant is one of exclusive privilège or franchise 
for a term of years, such as the exclusive privilège to erect water- 
works for a city. City of Memphis v. Memphis Water Co., 5 Heisk. 
495; New Orléans Gaslight Co. v. Louisiana, etc., Manufg Co., 115 U. 
S. 650, 6 Sup. et. 252. The same doctrine has long been recognized 
as established in the courts of the United States. Waterworks Co. 
V. Rivers, 115 U. S. 674, 6 Sup. Ct. 273; St. Tammany Waterworks 
Co. V. New Orléans Waterworks, 120 U. S. 64, 7 Sup. Ct. 405. And that 
this rule is applicable to franchises acquired in the streets of cities 
has often been decided, and is no longer open to question. City of 
St. Louis V. W. U. Tel. Co., 63 Fed. 68; Citizens' St. Ry. Co. v. City 
Ry. Co., 64 Fed. 647; Citizens' St. Ry. Co. v. City of Memphis, 53 
Fed. 715; Citizens' St. R. Co. v. City Ry. Co., 56 Fed. 746; Détroit Cit- 
izens' St. Ry. Co. V. City of Détroit, 64 Fed. 628, 12 C. C. A. 365; 
Baltimore Trust & Guarantee Co. v. Mayor, etc., of City of Balti- 
more, 64 Fed. 153. It is so held by the courts of last resort of the 
States of the Union by such number of states and by courts of such 
respectability as to make the aùthority in favor of the rule over- 
whelming. People v. O'Brien, 111 N. Y. 1, 18 N. E. 692; Mayor, 
etc., of City of Houston v. Houston City R. Co., 83 Tex. 548, 19 S. 
W. 127; City of Bellville v. Citizens' Horse Ry. Co. (111. Sup.) 38 N. 
E. 584; Santa Rosa City Ry. Co. v. Central St. Ry. Co. (Cal.) 38 Pac. 
986; Asheville St. Ry. Co. v. City of Asheville (N. C.) 14 S. E. 316: 
City of Seattle v. Columbus & P. S. R. Co. (Wash.) 33 Pac. 1048; 
Electric Ry. Co. v. Common Council of Grand Rapids (Mich.) 47 N. W. 
567; Indianapolis Cable St. R. Co. v. Citizens' St. R. Co. (Ind. Sup.) 
48 Am. & Eng. R. Cas. 234, and cases in note (24 N. E. 1054); Port 
of Mobile v. Louisville & N. R. Co. (Ala.) 4 South. 106; Hovelman 
V. Railroad Co., 79 Mo. 632, Other cases from other states are re- 
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ferred td in City of St Louis v. W. TJ. Tel. Co. and Baltimore Trust 
& Guarantee Co. v. Mayor, etc., of City of Baltimore, supra. In- 
deed, the cases upon this subject cQuld be accumulated to a great 
number, and it may not be out of place in this connection to say 
that the great number of cases in which it has become necessary 
for the courts to rule upon the question f urnishes a somewhat sug- 
gestive lesson as to the freedom with which municipal législatures 
in this COuntry hâve undertaken to strike down enterprises which 
they were anxious to encourage in the flrst instance with libéral 
grants and large déclarations of good faith. The able counsel for 
the défendants do not seriously controrert this rule, and do not 
assert that the attempt to repeal the ordinance would be good as 
against streets at the time occupied, their contention being that the 
ordinance is valid as to the streets which had not then been used. 
In respect to this, I think it is only necessary to say briefly that no 
commercial railroad, and no street railroad of any considérable im- 
portance, is ever determined upon except as a System or plan, and 
it is certain in many or most instances that if, after a partial com- 
pletion of the plan, the right to go further could be withdrawn by 
repeal of the franchise, it would render the System, so far as ex- 
tended, of little value, and would operate widely as a destruction 
of property and rights in proportion to the progress of the work 
at the time of the withdrawal. It certainly would not be contend- 
ed that a franchise to build a railroad between two cities could be 
repealed after the work is begun and before its completion; and 
in respect to a street railroad I think it could hardly be main- 
tained that, if a given number of streets are necessary to the opéra- 
tion of a successful plan or System, and a part of such streets hâve 
been entered upon and occupied, the right to use the remainder 
of the streets can be revoked. That this might not be attended with 
serions injury in a particular instance does not aflect the gênerai 
rule which must be applied to the subject. The attempted repeal 
of the ordinance in this instance, so far as the record discloses, was 
entirely arbitrary, without notice to the company, and without giv- 
ing it the beneflt of aay condition, time limit, or other opportunity 
to save its rights if it desired to do so. No demand in any form 
appears ever to hâve been made on the company to go forward with 
the work, or with its extension over any street. That the city was 
without authority from the législature of the state to repeal this 
ordinance, and was without the constitutional power to do so, are 
questions upon which the court has no doubt. If the city might 
withdraw its consent, it is certain, and not controverted, that the 
effect would be thereby indirectly to destroy the franchise granted 
by the state, and this would be to accomplish by a limited, dele- 
gated authority what the législature itself could not do, either di- 
rectly or indirectly, by virtue of ail the sovereignty of the state 
which it might exercise. It is clear that such power in the city 
législature would conflict with the settled constitutional and stat- 
utory policy of the state in regard to private corporations. Char- 
ters can no longer be obtained by spécial statute. A gênerai uni- 
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foFm lawibas been enacted. In regard to street-railroàd oompa- 
nies the iDcorporation act provides: 

"1923. Thè Company may issue bonds payable In such amount at Buch time 
and places as it deems best, wlth coupons attached for payment of Interest, 
and may dispose of the sameto ralse money to construct or repair the road, 
and to secure payment of the same mày mortgage thç property, reàl and Per- 
sonal, and aiso the ffanchlBes of the company." 

If the city may arbitrarily withdraw its consent after the same 
bas been given and accepted, it may practically render nugatory 
this statutory proTision, and destroy the security of the mortgage 
in the hands of those loaning money upon the f aith of such mort- 
gage and of this législation. In the now leading case, already re- 
ferred to, of Détroit Citizens' St. Ry. Co. v. City of Détroit, 64 Fed. 
628, 12 C. C. A. 365, reported also in 26 Lawy. Rep. Ann. 667, it 
was, in effect, said (Judge Lurton giving the opinion) that express 
power to grant irrévocable consent to the use of streets for street 
railways was given to a city by statutes providing that companies 
may construct railways "with the consent of the corporate author- 
ities," especially when other statutes provided for the giving of 
mortgages on such railways, which should be deemed mortgages 
on realty. The bearing of that case on this is obvions enough. 

Ref erring ojice more to the proposition that the franchises in a 
case like this are accepted as a whole and with référence to a plan, 
and not in respect to streets separately, I quote from the suprême 
court of Indiana in the case bef ore ref erred to of Indianapolis Cable 
St. R. Co. V. Citizens' St. R. Co. as follows: 

"At this point the question arlses as to what were the rights of the appel- 
lant and the appellee, in so far as they had the right to occupy the streets 
of the city, as between themselves. As to unoccupied streets, our opinion is 
that they stood upon an equallty, and that the controversy résolves itself 
into a question of flrst occupancy. Judge Elllott, In discusslng: this questiou 
in his work on Roads and Streets (page 570), says: 'If the company which 
secures the flrst grant actually occupies the street It is authorlzed to use, 
then there is much reason for afflrming that its right to the pa,rt of the street 
actually occupied and used Is paramount and exclusive. By actually taking 
possession of the street, and using it for the accommodation of the pubUc, 
the Company flrst in point of time does such acts as vests its right. But, to 
hâve this effect, the company, as it seems to us, must take possession in good 
falth, and for the purpose of construeting and operating such a railway as 
the grant contemplâtes. • • • Whlle it Is, as we believe, true that some 
act must be done vesting the Inchoate right conferred by a gênerai grant, 
still we do not regard it as essential that manual possession should be taken 
of ail the streets or roads embraced in the gênerai grant or license. If the 
company havlng the prier right enters upon the work of construeting a Sys- 
tem, and with reasonable diligence and good faith does actually construct 
a considérable part of the System, it ought not to lose its rights until it has 
failed to comply with a proper demand to complète the System, or has unrea- 
Bonably delayed Its completlon. • • • Conflicting claims asserted by rival 
companies claiming under gênerai grants must often be settled by applying 
the rule that the flrst to rightfully occupy the street has the better right.' 
We hâve thus copied coplously from the work above ref erred to because we 
think it States the law acçurately and concisely. See, also, Waterbury v. 
Rallroad Co., 54 Barb. 388; Titusville & P. 0. B. Co. v. Warren & V. R. Co., 
12 Phila. 642; Morris & B. R. Co. v. Blair, 9 N. J. Eq. 635; Denver & R, G. 
R. Co. V. Canon City & S. 3. B. Co., 99 U. S. 463. Where a company has en- 
tered upon the construction of a partlcular System o£ street railroads, and 
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has expended its money In the prosecution of the work, It •vyould be mani- 
festly unjUBt to permit some other person or company, àfter the commence- 
ment of the work, to jump in and appropriate any portion of the streets In- 
volved in such System, while the former was dlligently proseeuting the work, 
and thns destroy the System, to the ruin of the company engaged in its con- 
struction. If this could be done, no per&on or company would undertake 
the construction of a System of street railroads. But to hold the right to 
such Systems, money should be expended In Its construction, and the work, 
with a View to its completion, should be diligently prosecuted, without In- 
termission, unless stopped by circumstances over which the projector has no 
control." 

To the same effect is the case of Fidelity Trust & Safety Vault 
Go. V. Mobile St. Ey. Co., 53 Ped. 687. 

The only case found in this examination which asserts somewhat 
broadly the right of repeal in the municipal législature in this class 
of cases is that by the court of appeals of Maryland in Lake Koland 
El. Ry. Co. V. Mayor, etc., of Baltimore, 26 Atl. 510, 7 Am. R. R. & 
Corp. R. 619 ; but when this case is examined it is not so much sub- 
ject to criticism as not well decided upon its own facts as in the 
gênerai doctrine announced. The décision is rested upon provi- 
sions in the charter of the city of Baltimore, and the court states 
that it is concerned only with the power of the city under that 
charter. The législative act, too, which conflrmed the ordinance 
granting the franchise in the flrst instance, reserved the power of 
repeal or amendment as fully as it existed under the gênerai char- 
ter, and what is called a "repealing ordinance" only restricted the 
original ordinance so far as to limit the company to a single, in- 
stead of a double, track on a street where public travel appears to 
hâve been almost completely obstructed, the track being laid after 
express notice of objection by the city. Much is said in the prin- 
cipal opinion in the case not called for by the facts, and conse- 
quently the able and eminent Judge Alvey. in assenting to the re- 
sult, says he "agrées that the repealing ordinance is valid, but does 
not think it necessary to express an opinion on some of the ques- 
tions discussed in the opinion"; and Mr. Lewis, one of the ablest 
of the law writers, in a note to the case as reported, says : 

"The foregoing case seems very much like a new departure. The grant of a 
right to lay down and operate a railway in a street, when acted upon, has 
generally been understood to vest the grantee with a property right, which 
could only be taken away by the exercise of the eminent domain power, and 
the making of just compensation. 1 Dill. Mun. Corp. 68a; 2 Dill. Mun. Corp. 
701-797; People v. O'Brlen, 111 N. Y. 1, 18 N. E. 692; Détroit v. Détroit & 
H. Plank-Road Co., 43 Mich. 140, 5 N. W. 275; New Orléans Gaslight Co. v. 
Louisiana, etc., Manuf'g Co., 115 TJ. S. 650, 6 Sup. 01. 252; Loulsville Gas Co. 
V. Citizens' Gaslight Co., 115 tr. S. 683, 6 Sup. Ct. 265; City of Buffalo v. 
Chadeayne (N. Y. App.) 31 N. E. 443; Savage v. City of Salem (Or.) 31 Pac. 
832; Town of Arcata v. Arcata & M. R. Oo., 92 Cal. 639, 28 Pac. 676." 

It is perceptible, I think, that Judge Alvey was somewhat trou- 
bled at this setting forth of strange doctrine, not limited to the pe^ 
culiar anà exceptional facts of the case. Some labor is bestowed 
in the opinion on application to rehear to relieve the principle assert- 
ed, with the qualification that an action for damages might, under 
some circumstances, be maintained for the property thus destroyed; 
but what the measure of such damage would be, aside from the 
v.70F.no.8— 47 
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prospect of loûg litigation, is not stated. It is clearly not meant, 
however, that any compensation for the loss of the franchise and 
the destruction of the business would be possible or practicable. 
Perhaps the cross-ties and rails left, and their value as secondhand 
material, is the property referred to in this connection. This would 
leave the company in the condition pointed out by the court in 
Railroad Co. t. Delamore, 114 U. S. 507, 5 Sup. Ct. 1009, in respect 
to a purchaser at a bankrupt sale ; the court saying : 

"The contention of the défendant, If sustalned, would entlrely destroy the 
value of the property as a rallrôad; for It Is plaln that a large part. If not ail, 
the Une of the railroad is laid upon the streets and public grounds of the city. 
If, therefore, the franchise of the right to occupy the streets and public 
grôunds with the railroad track dld not pass to the purchaser at the bank- 
ruptcy sale, then ail that he took by hls purehase was a lot of ties and iron 
rails, which he could be compelled at any timé, by the order of the city au- 
thorities, to remove. If the law be as contended by the défendant In error, 
a Judicial sale of the railroad and its franchises would be the destruction of 
both." 

It requires no large expérience in the practical aflairs of lif e to 
know that any statement about compensation in such case would 
be to keep the word of promise to the ear and break it to the hope. 
This same case (Lake Eoland El. Ry. v. Mayor, etc., of Baltimore) 
is reported in 20 Lawy. Rep. Ann. 126, and in 54 Am. & Eng. R. 
Cas. 11, with a note making question as to its soundness. The cir- 
cuit court of the United States for the district of Maryland, in Bal- 
timore Trust & Guarantee Co. v. Mayor, etc., of City of Baltimore, 
before referred to, expressly dissented from this décision, and ruled 
otherwise upon the samefacts; and the case, it is said, is now in 
the suprême court of the United States. The décision below was 
by a diyided court. If the ruling of the court of appeals had been 
limited in terms to the facts of the case, and rested on the ground 
that the street was completely destroyed as a public highway for 
ail ordinary uses, the décision would hâve had some support in other 
cases, such as Dubach v. Railroad Co., 89 Mo. 483, 1 S. W. 86, 
and Lockwood v. Railroad Co., 122 Mo. 86, 26 S. W. 698. As before 
suggestedjthe objection is not so much to the resuit of the case on its 
own facts as to the position maintained and the reasoning employed 
on the way to that resuit. As it is, the opinion in the gênerai state- 
ments of law cannot be sustained, notwithstanding the deservedly 
high character and authority of the court. 

Upon what has been thus said, without further discussion, I am 
constrained to think that the repealing ordinance was invalid, and 
so hold. 

The défendants' next contention is that the ordinance limited 
the grant of its consent to a period so long only as the company 
existed, and that by consolidation the franchise did not pass to the 
new company, the consolidation operating as an extinguishment of 
the consolidating companies. The section of the ordinance upon 
which this défense is based is as follows: 

"Sec. 8. The rights and privilèges hereln granted are intended and under- 
stood to be and to exist for and during the eorporate existence of the com- 
pany." 
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In regard to this the court is of opinion that the city council was 
witbout authority to consent to the use of the streets for a period 
less than the duration of the franchise granted by the state, and that, 
if there was such limitation as supposed, it would be invalid. Citi- 
zens' St. R. Co. v. Oity By. Co., 64 Fed. 648. But I think it is clear 
beyond question that the city council meant to grant or give its 
consent during the existence of the franchise to the use of which on 
its streets it was consenting. It clearly did not contemplate any 
company, or the name of a company, as distinct from the franchise. 
Taking the ordinance as a whole, it is clear that thèse ternis were 
used by way of enlargement, and not restriction. Whether the 
consolidation had the eflect to work a dissolution of the old company 
and the création of a new one dépends on the législative intent. 
Central Railroad & Banking Co. v. Georgia, 92 U. S. 665. The 
efifect to be given the consolidation is declared in the statute as 
follows: 

"1268. The corporation formed by the consolidation of two or more rail- 
road corporations, shall hare ail the rlghts, powers, privilèges, immunities 
and franchises and be subject to ail the duties and obligations, not incon- 
sistent with the provisions of this article, eonferred and imposed by the laws 
of this State upon such companies so consolidating, or either of them." 

Upon the authority of the case last cited and of Chesapeake & 
O. R. Co. V. Virginia, 94 U. S. 718; Green Oo. v. Conness, 109 U. S. 
104, 3 Sup. et. 69; Tennessee v, Whitworth, 117 U. S. 139, 6 Sup. Ct. 
649; Tomlinson t. Branch, 15 Wall. 460; and Branch v. City of 
Charleston, 92 U. S. 678, — I am of opinion the consolidation in ques- 
tion worked a change of name, and that ail of the rights and fran- 
chises, including the easement on the streets of Knoxville, of the 
constituent companies, belonged to the consolidated company (Miller 
Y. Lancaster, 5 Cold. 514; Memphis Water Co. v. Megens, 15 Lea, 
43), and that under the statutes of this state the same passed under 
the lien of the mortgage, and were transferred by the foreclosure 
sale to the complainant (Tayl. Priv. Corp. § 424, and cases cited). 
In addition to consolidation, the railway has been changea from 
one of animal power to electricity, and to both of thèse consent of 
the city must be obtained. Acts 1887, c. 65; Acts 1889, c. 40; Tele- 
graph'^& Téléphone Co. v. United Electric Ry. Co., 93 Tenu. 497, 
29 S. W. 104. If such consent has been given in due form, it is prob- 
able this objection is no longer open to the défendant. 

The remaining défenses are those of abandonment, and that the 
plaintiflE entered upon the streets recently for the purpose, not of the 
bona fide exécution of its work and the opération of its railroad, but 
to place an obstruction in the way of the new company. In regard 
to abandonment, it is to be borne in mind, as before stated, that the 
city does not grant any franchise. It simply gives its consent to 
the franchise granted by the state; and there is some dififlculty in 
speaking of such thing as the plaintiff having abandoned this con- 
sent. This consent was the final fact which completed the fran- 
chise granted by the state, and the right to the use of the same, and 
the right could, therefore, only be abandoned (if that term is applica- 
ble) in such way as any other corporate franchise granted by the 
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Btate may be. There is no time limit in the ordinance nor in the 
iehartePj and, without now taking up space in this opinion to discuss 
this point atlength, I think this défense cannot be sustained, and 
that the question of forféiture for nonuser cannot be raised in this 
proceeding. Gaslight Co. v, Green (N. J. Ch.) 18 Atl. 844, and case 
supra; Briggs V. Canal Oo., 137 Mass. 71; Tayl. Priv. Corp. §§ 45S- 
460^ ànd cases. 

In reigard to the question of the plaintiff's good faith, there are 
circumstances disclosed in the answer which, if true, tend to show 
that the plaintiff's purpose is obstruction only. Plaintiff states 
under oath in the bill that the occupation of the streets was in good 
faith, and af ter extensive préparation for the exécution of the work; 
and I think it would be unsafe on this application to deny an in- 
junction upon the ground that this défense may be sustained on the 
final hearing. Speak v. Eansom, 2 Tenn. Ch. 210; Flippin v. 
Knaffle, Id. 238; Tyne v. Dougherty, 3 Tenn. Ch. 52. This is 
yirtually a bill fpr injunctiTe relief only, and to deny the proyisional 
injunction would be, in effect, to deny ail relief, and décide the case 
on its merits. If the court should do so, and allow the new Com- 
pany to coiistruct its line over thèse streets pending this litigation, 
and the issues should be decided in plaintiff's faror upon the hearing, 
the situation would then be difiQcult to deal with. It appears that 
the city has by injunction stopped the work by plaintiff for the 
présent. If the plaintiff should be left free to act, and should fail 
to go forward in the exécution of the work, the court would feel free 
at any time to entertain a motion to dissolve the injunction. The 
suggestion in the answers and in argument that plaintiff's right had 
been lost by certaia applications made to the city council for consent 
in certain instances to do work has not been thought sufiiciently 
serions for extended considération. Certainly the city has not been 
misled nor prejudiced by anything alleged in this respect, and there 
seems to be a total want of any basis for the application of estoppel. 
As to Gay street, already occupied, and a want of power in the new 
Company to use or in any manner appropriate the plaintiff's line of 
railway on that street, I need only refer upon this point to what 
was said in the récent case of Railway Co. v. Felton, 69 Fed. 280; 
.Mills, Bm. Dom. (Last Ed.) § 37; and Crosw. Electr. § 121, and cases. 

In the View thus taken of the case, I hâve not found it necessary 
for any practical purpoàe to consider, f urther than has been done, the 
distinction between the authority of the city to grant a franchise 
proper and its more limited authority to give its consent to one 
grànted by the state; for, whether it is acting under the one power or 
the other, the ordinance passed pursuant to authority delegated to 
such municipality by the législature becomes a contract as much as if 
lit were granting the franchise itself, and is under constitutional pro- 
tection as such; and for the same reason the court has not deemed it 
necessary to détermine whether or not, as contended by plaintiff, the 
transaction between the company and the city establishes a contract- 
ual relation, as thèse terms are used in regard to ordinary contracta 
executed in form as such. The statute refers to the transaction in 
térms as the consummation of a contract, but whether this adds anj 
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force to Its légal effect, as contradistinguished from a simple grant 
and acceptance, is net now decided. And section 7 of the ordinance 
is as follows: 

"Sec. 7. Be It further ordalned that this ordinance shall hâve ail the force 
and effect of a written contraet made wlth the said Khoxville Street Rall- 
road Company, and formally entered into under the seal of the corporation of 
KnoxvlUe. Provlded always, the obligation hereto shall be mutually bind- 
ing." 

Whether this, with the statute, adds to or changes the effect of 
an ordinary grant, with acceptance and use thereof, in its bearing 
on any of the questions hère involved, I do not ând it necessary to 
décide. The resuit is that the injunction is allowed. It only re- 
mains to add hère what should hâve been said before; that the plain- 
tifl has no exclusive franchise, and that the city has at ail times 
been free to grant franchises to a rival company, and that between 
the franchises of the two companies now contending for the right 
of way prior occupancy détermines the prior right, although it 
would seem from some cases (Indianapolis Oable St. B. Co. v. 
Citizens' St. E. Oo. [Ind. Sup.] 24 N. E. 1054; Rail way 06. v. 
Alling, 99 U. S. 463; Homestead St. Ry. Co. v. Pittsburg & H. Electric 
St. Ry. Co., 166 Pa. St 162, 30 Atl. 950) that, where the street doea 
not admit of being occupied by two tracks, the older company is 
entitled to priority in the use of such street 
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ited, Intervener). 

HAKT et aJ. v. SAMB. 

(Circuit Court, D. Massachusetts. December S, 1895.) 

L Railboad Forbclosubb — Recbivbrs — Patmbnt of Unshcdrbd Dbbtb — 
RuijEs. 

There Is no fixed and Inflexible rule in respect to the allowance, out of 
the earnings of a railroad in the hands of a recelver, of unsecured claims 
for current debts, but each case is largely governed by its own circum- 
stances. Such allowance does not dépend on any fixed rule as to the time 
when the debts were contracted, nor upon the order appointing receivers. 
Where there has been a diversion of current Income from the payment of 
current debts to the payment of interest on a mortgage, or the making of 
permanent improvements, there should be a restoration, to the extent of 
such diversion; and, independently of diversion, debts may be preferred 
whlch are Incurred for labor and supplies necessary to keep the road a 
going concern, or which grow out of indispensable business relations. 

t. Samk— CouPLiNO Links and Pins. 

A claim for coupling links and pins and tank steel necessary to the opér- 
ation of a railroad from day to day, and f umished to- it within four 
months before the appolntment of receivers of the road in a suit by flrst 
mortgage bondholders, and within a year before the extension of the re- 
celvershlp to a suit by the trustées of a second mortgage, may properly 
be ordered to be paW by the receivers out of the earnings of the road in 
their hands. 

This was a suit by Théodore P. Wood against the New York & New 
England Railroad Company and others, with which was coasolidated 
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a suit by William T. Hart and others, against the New York & New 
England Eailroad Company for the foreclosure of a mortgage. Re- 
ceivers of the road were appointed. The Carnegie Steel Company, 
Limited, filed an intervening^petition asking payment by the receiv- 
ers of a claim for supplies. The receivers and the trustées of the 
mortgage demurred to the pétition. 

Strout & Coolidge and Geo. S. Selfridge, for receivers. 
Alfred Hemenway and William D. Turner, for petitioners. 
Simpson, Thatcher & Barnum and Ropes, Gray & Loring, for Hart 
and others. 

OOLT, Circuit Judge. This is an intervening pétition brought by 
the Carnegie Steel Company, Limited, praying that the receivers of 
the New York & New England Railroad Company be directed to pay 
out of the receipts derived from the opération of said railroad a cer- 
tain claim, amounting to $3,751.86, for material and supplies fur- 
nished from September 22, 1893, to December 8, 1893. The articles 
furaished were coupling links and pins and tank steel. The pétition 
allèges that thèse supplies were necessary to the opération of the rail- 
road from day to day; that payment of said amount had been ap- 
proved, and would hâve been paid but for the filing of a bill of com- 
plaint on December 29, 1893, by Théodore F. Wood, on behalf of him- 
self and ail other holders of the first mortgage bonds and of the com- 
mon stock of said railroad who might join therein, praying for the 
appointment of a receiver; that a decreé was entered appointing a 
temporary receiver, and that on January 23, 1894, permanent receiv- 
ers were appointed ; that "by said decree the receivers were author- 
ized to pay debts for supplies of the kind furnished by your petitioner 
out of the operating receipts," and that in pursuance thereof many 
debts for supplies were paid, but that before payment of the petition- 
ers account another bill of complaint was filed September 8, 1894, 
by William T. Hart and others, trustées under the second mortgage, 
praying for the appointment of a receiver and an order of foreclosure; 
that under said last bill the same receivers were appointed and the 
cause Consolidated with the Wood suit, and a decree was entered that 
the receivers thereafter should pay no debts or accounts due from said 
railroad without the spécial order of the court, except such expenses 
as were necessarily incurred in operating and protecting the mort- 
gaged property. The decree in the Wood suit provided substantially 
as follows: The receivers were ordered to continue the opérations of 
the railroad, and out of the operating receipts to pay wages, taxes, 
royalties, rents, traflflc balances due and to become due, debts for sup- 
plies, and interest due on securities chargea on the property. The re- 
ceivers were also authorized, in their discrétion, from time to time, 
out of the funds coming into their hands, to pay the expenses of op- 
erating the said property, and ail taxes and assessments, and the cur- 
rent and unpaid pay rolls and supply accounts incurred in the opéra- 
tion of the road at any time within four months prior to tlie receiver- 
ship. The decree in the Hart foreclosure suit provided that the trus- 
tées were entitled to talce possession of the mortgaged property, and 



WOOD V. NEW YORK & N. E. E. CO. 743 

extended the receivership in the Wood suit for the purposes of the 
foreclosure suit. It f urther provided that the receivers should make 
no payments and incur no obligations without spécial order of the 
court, except for operating expenses incurred by them. 

The présent hearing was had on demurrers to the pétition flled by 
the receivers and the trustées in the foreclosure suit. The question 
presented is whether the petitioner's claim is entitled to a préférence 
over mortgage liens, and should be paid ont of current earnings or 
receipts in the hands of the receivers. 

In respect to the payment by receivers of a railroad of pre-existing 
current debts, as constitutiug a préférence over outstanding mortgage 
liens, ont of current income coming into their hands, or even out of 
the proceeds of the sale of the property under foreclosure, it may be 
observed — First, that no iixed and inflexible rule can be laid down, 
but that each case is to be largely govemed by its own spécial circum- 
stances; second, that the tendency of judicial décision is to narrow, 
rather than enlarge, the class of such preferred claims; third, that 
the allowance of such claims does not dépend upon any flxed or arbi- 
trary rule as to the time when the debts were contracted, further 
than that they must hâve been incurred within a reasonable time 
before the appointment of receivers, such reasonable time depending 
upon the circumstances of each particular case; fourth, that the al- 
lowance of such claims does not dépend upon the order of court ap- 
pointing receivçrs; flfth, that thç current income of a railroad is pri- 
marily to be devoted to the payment of current debts, and that where 
such income bas been used for the payment of interest upon mortgage 
indebtedness or for permanent improvements, or in any manner bas 
been diverted for the beneflt of the mortgagees at the expense of the 
current debt fund, there must be a restoration, to the extent of such 
diversion; sixth, that, independently of the question of diversion, 
debts may be preferred which are incurred for labor and supplies nec- 
essary to keep the road a going concern from day to day, or which 
are the outcome of indispensable business relations, a continuance 
of which involves the interests of the public and the trafflc of the road. 
Fosdick V. Schall, 99 U. S. 233; Haie v. Frost, Id. 389; Miltenberger 
V. Railroad Co., 106 U. S. 286, 1 Sup. Ct. 140; Trust Co. v. Souther, 107 
U. S. 591, 2 Sup. Ct. 295; Burnham v. Bowen, 111 U. S. 776, 4 Sup. 
Ct. 675; Union Trust Co. v. Illinois M. Ey. Co., 117 U. S. 434, 6 Sup. 
et. 809; St. Louis, A. & T. H. R. Co. v. Cleveland, C, C. & I. Ry. Co., 
125 U. S. 658, 8 Sup. Ct. 1011; Kneeland v. Trust Co., 136 U. S. 89, 
10 Sup. Ct. 950; Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824; 
Parmers' Loan & Trust Co. v. Kansas Citv, W. & N. W. R. Co., 53 
Fed. 182; Bound v. Railway Co., 7 C. C. A. 322, 58 Fed. 473; Finance 
Co. of Pennsvlvania v. Charleston, C. & C. R. Co., 52 Fed. 524; Id., 
10 C. C. A. 323, 62 Fed. 205. In the leading case of Fosdick v. Schall, 
supra (pages 251-^254), Mr. Chief Justice Waite, speaking for the 
court, said: 

"We hâve no doubt that, ■when a court of chancery is asked by railroad 
mortgagees to appoint a recelver of railroad property pending proceedings 
for foreclosure, the court, In the exercise of a sound judicial discrétion, may, 
as a condition of issulng the necessary order, impose such terms in référence 
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to the payœent from the income during the réceivership of outstanding debts 
for labor, supplies, equlpment, or permanent improvement of the mortgaged 
propepty as may, under the elrcumstances of the particular case, appear to be 
reasonable. * * • The Income out of which the mortgagee is to be paid is 
the net income obtalned by dedueting from the gross earnings what is re- 
quired for necessary operating and managing expansés, proper equlpment, 
and.useful improvemeuts. Every railroad mortgagee, in acceptlng his se- 
curity, impliedly agrées that the current debts made in the ordinary course 
of business shall be pald from the current receipts before he has any clalm 
upon the income. If, for the convenience of the moment, something is taken 
from what may not improperly be called the 'current debt fund,' and put 
into that which belongs to the mortgage creditors, It certainly is not in- 
équitable for the court, when asked hy the mortgagees to take possession of 
the future Income and hold it for thelr beneflt, to require, as a condition of 
such.an order, that what is due from the earnings to the current debt shall 
be paid by the court from the future current receipts before anything de- 
rived from that source goes to the mortgagees. • * * The appointment of 
a receiver is not a matter of strict right. Such an application always calls for 
the exercise of judicial discrétion, and the chancellor should so mold his order 
that, whlle favoring one, injustice is not done to another. * • * We thlnk, 
also, that if no such order is made when the receiver is appointed, and it ap- 
pears in the progress of the cause that bonded Interest has been paid, addi- 
tional equlpment provlded, or lasting and valuable improvements made out 
of earnings which ought in equlty to hâve been employed to keep down debts 
for labor, supplies, and the like, it Is within the power of the court to use the 
income of the réceivership to discharge obligations which, but for the diver- 
sion of .funds, would hâve been paid in the ordinary course of business. 
* * ♦ Thus it often happens that. In the course of the administration of the 
cause, the court Is called upon to take Income which would otherwise be ap- 
plied to the payment of old debts for current expenses, and use it to make 
pei'manent improvements on the lixed property, or to buy additional equlp- 
ment. In this way the value of the mortgaged property is not Infrequently 
materially Increased. It is not to be supposed that any such use of the in- 
come will be directed by the court without giving the parties in interest an 
opportunity to be heard against It. Oenerally, as we know both from obser- 
vation and expérience, ail such orders are made at the request of the parties, 
or with their consent. Under such elrcumstances, it Is easy to see that thero 
may sometimes be a proprlety in paying back to the income from the proceeds 
of the sale what is thus again diverted from the current debt fund in order 
to increase the value of the property sold. The same may sometimes be true 
in respect to expenditures before the réceivership. No flxed and Inflexible 
rule can be laid down for the government of the courts in ail cases. Each 
case will necessarlly hâve its own peculiarltles, which must, to a greater or 
less extent, influence the chancellor when he cornes to aet. The power rests 
upon the fact that, in the administration of the affalrs of the eompany, the 
mortgage creditors hâve got possession of that which in equity belonged to 
the whole or a part of the gênerai creditors. Whatever is done, therefore, 
must be wlth a view to a restoration by the mortgage creditors of that which 
they hâve thus inequitably obtalned. It follows that, if there has been in 
reality no diversion, there can be no restoration, and that the amount of 
restoration should be made to dépend upon the amount of the diversion." 

In Miltenberger v. Railway Co., supra (page 311, 106 U. S., page 
140, 1 Sup. et.), the court, by Mr. Justice Blatchf ord, said : 

"Many elrcumstances may exlst which may make it necessary and indis- 
pensable to the business of the road and the préservation of the property for 
the receiver to pay pre-exlsting debts of certain classes out of the earnings 
of the réceivership, or even the corpus of the property, under the order of tlie 
court, with a priorlty of lien. Yet the discrétion to do so should be exercised 
■vvith very great care. The payment of such debts stands prima facie on a 
dlfCerent basls from the payment of claims arislng under the réceivership, 
whlle it may be brought within the princlple of the latter by spécial circum- 
Btances. It is easy to see that the payment of unpald debts for operating ex- 
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penses, accrued within ninety days, due by a railroad company suddenly de- 
prived of the control pf Its property, due to operatives in its employ, whose 
cessation from work simultaneously is to be deprecated, in the interests botli 
of the property and of the public, and the payment of limited amounts due to 
other and Connecting lines of road for materials and repairs and for unpaid 
ticket and freight balances, the outcome of indispensable business relations, 
■where a stoppage of the continuance of such business relations would be 
a probable resuit, in case of nonpayment, the gênerai conséquence involving 
largely, also, the interests and accommodation of travel and trafflc, may well 
place such payments in the category of payments to préserve the mortgaged 
property in a large sensé, by maintaining the good will and integrity of the 
enterprise, and entitle them to be made a first lien," 

In Kneeland v. Trust Co., supra (page 97, 136 U. S., page 950, 10 Sup. 
et.), Mr. Justice Brewer, delivering the opinion of the court, said : 

"The appointment of a receiver vests lu the court no absolute control over 
the property, and no gênerai authority to displace vested contract liens. Be- 
cause, in a few specifled and limited cases, this court has declared that unse- 
cured claims were entitled to priority over mortgage debts, an idea seems to 
hâve obtained that a court appointing a receiver acquires power to give such 
préférence to any gênerai and unsecured claims. It has been assumed that a 
court appointing a receiver could rlghtfully burden the mortgaged property 
for the payment of any unsecured Indebtedness. Indeed, we are advised that 
some courts hâve made the appointment of a receiver conditional upon thv 
payment of ail unsecured Indebtedness in préférence to the mortgage liens 
sought to be enforced. Can anything be conceived which more thoroughly 
desti-oys the sacredness of contract obligations? One holding a mortgage 
debt upon a railroad has the same rlght to demand and expect of the court 
respect for hls vested and contracted priority as the holder of a mortgage on 
a farm or lot So, vrhen a court appoints a receiver of railroad property, it 
has no right to make that receivership conditional on the payment of other 
than those few unsecured claims which by the rulings of this court hâve beesi 
declared to hâve an équitable priority. No one is bound to sell to a rail- 
road Company or to work for it, and whoever has deallngs wlth a company 
whose property Is mortgaged must be assumed to hâve dealt with it on the 
falth of its Personal responsibility, and not in expectation of subsequentiy 
displacing the priority of the mortgage liens It is the exception, and not the 
rule, that such priority of liens can be dlsplaced. We emphasize this fact ot 
the sacredness of contract liens for the reason that there seems to be growing 
an idea that the chaneellor, In the exercise of his équitable powers, has un- 
limited discrétion in this matter of the displacement of vested liens." 

In Finance Co. of Pennsylvania v. Charleston, G. & G. R. Co., 10 
C. C. A. 323, 62 Fed. 205, 208, Mr. Chief Justice Fuller said: 

"It must be regarded as settled that a court of equity may make it a condi- 
tion of the issue of an order for the appointment of a receiver of a railroad 
company that certain outstanding debts of the company shall be paid from 
the income that may be coUected by the receiver, or from the proceeds of sale; 
that préférentiel payments may be dlrected of unpaid debts for operating ex- 
penses accrued within 90 days, and of limited amounts due to other and Con- 
necting Unes of road for materials and repairs and for unpaid ticket and 
freight balances, in view of the Interests both of the property and of the pub- 
lic, that the property may be preserved and disposed of as a going concern, 
and the company's public dutles discharged; and that such indebtedness may 
be given priority, notwithstanding there may hâve been no diversion of in- 
come, or that the order for payment was not made at the time, and as a con- 
dition, of the receiver's appointment, the necessity and propriety of making 
it depending upon the facts and clrcumstances of the particular case, and the 
character of the claims." 

In support of thèse propositions the court cites Miltenberger v. 
Eailwây Go. and Trust Co. v. Souther, and other cases. 
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In Thomas !V. CJar Co., supra (page 112, 149 U. S., page 824, 13 Sup. 
Ot.), Mr. Justice Shiras, speaking for the court, observed: 

"The case of a corporation for the manufacture and sale of cars, dealing 
wlth a railroad company whose road is subject to a mortgage securing 
outstanding bonds, Is very différent from that of workmen and employés, or 
those who fumisli from day to day supplies necessary for the maintenance 
of the railroad." 

There is no allégation in this pétition of a diversion of current 
income for the beneflt of the mortgagees, and therefore this claim, 
as now presented, does not come within the principle of diversion 
laid down in Fosdick t. SchaJl, supra; Burnham v. Bowen, supra; 
and St. Louis, A. & T. H. R Co. v. Cleveland, C, G. & I. Ry. Go., supra. 
It does appear, however, that the materials purchased were coupling 
links and pins and tank steel, furnished from time to time betweeii 
September 22, and December 8, 1893; and the pétition allèges "that 
said supplies were necessary to the opération, from day to day, of 
said railroad." I am of opinion that the pétition states a case which 
brings this claim within that limited class of debts incurred for labor 
and supplies necessary to keep the road a going concern from day 
to day, and that it should be held tô possess a superior equity over 
mortgage liens, upon the principle recognized in Miltenberger v. 
Railway Co., supra; Finance Co. of Pennsylvania v. Gharleston, 
C. & C. R Co., supra; Bound t. Railway Co., supra; Thomas v. Car 
Co., supra; Haie v. Frost, supra. 

As to the objection that thèse supplies were not furnished during 
the period of time within which alone a priority can be given, it may 
be said that there is no fixed rule as to time, f urther than is expressed 
by the words "reasonable time." In some cases, by order of court, 
the time has been limited to three months; in other cases, to six 
months; and in Burnham v. Bowen, supra, it appears that the coal 
was furnished some time during the year previous to the receivership. 
See, also, Haie v. Frost, supra. Thèse materials were furnished 
within four months of the time of the appointment of receivers in 
the Wood suit, and within à j'ear of the time of the appointment of 
the same receivers in the Hart suit. The décret in the Wood suit 
provided that in their discrétion the receivers might pay pre-existing 
supply accounts contracted within a period of four months, and the 
decree in the Hart suit merely declared that no payment of this kind 
should be made without a spécial order of court, and upon reasonable 
notice. Under thèse circumstances, I do not think the petitioner's 
claim is barred, as not coming within the time within which priority 
can be given. Demurrers overruled. 



MONTGOMERY v. PBTERS®URG SAV. & INS. CO. et aL 

(Circuit Court of Appeals, Flfth Circuit. November 19, 1895.) 

No. 355. 

Rbcbivbrs— Compensation— CouNSBi. Feks. 

Five thousand dollars helcl a sufllcient compensation, under ail the cir- 
cumstances. of the case, to a recelver, for operating 13 miles of street rail- 
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road for about three years and a half; and $2,500 held to be adéquate 
counsel fées for services rendered to hlm during the same period. 

Appeal from the Circuit Court of the United States for the Southern 
Division of the Northern District of Alabama. 

This was an appeal by J. A. Montgomery from a decree entered in the 
sults brought by Frank Delatorre and the Mercantile Trust & Deposit Com- 
pany of Baltimore, trustées, against the Birmingham, Powderly & Bessemer 
Street-Railroad Company, by which the court below refused to conflrm the 
report of the master awarding additional compensation to the receiver for 
his own services, and for the services of his attorneys. The property involyed 
in the receivership consisted of a Une of street railroad running from a point 
in the city of Birmingham, Ala., to the city of Bessemer, in the same state, a 
distance of about 13 miles, with the equipments thereof, and some unimproved 
outlying real estate several miles distant from Birmingham. The receiver 
was appointed on March 19, 1891, and bas operated the road since that date. 
On September 29, 1892, a decree of foreclosure was entered, containing direc- 
tions for a référence to a spécial master to ascertain and report upon varions 
matters, including a reasonable compensation for the receiver and his coun- 
sel. The master reported that a reasonable compensation for the receiver 
would be $5,000, and for his solicitors, $2,500. On January 11, 1893, a decree 
was entered which contained this provision: "It is further ordered, adjudged, 
and decreed by the court that said receiver, J. A. Montgomery, be and he is 
hereby allowed the sum of $5,000 for his services as such receiver, and that 
the sum of $2,500 be allowed Messrs. Smith and Lowe for their professional 
services rendered as solicitors for said receiver." A sale attempted to be 
made through a spécial master failed for want of bidders, and the receiver 
continued to operate the road. On July 16, 1894, a decree was entered, which, 
among other things, referred the cause to a master to ascertain and report 
whether the receiver was "entitled to further, and what, compensation for 
liimself and solicitors." The master reported that a reasonable compensation 
for his services as receiver would be $150 per month from the date of the 
former allowance, to wit, $2,400, and that a reasonable compensation to Smith 
& Lowe for their services as attorneys for the receiver during the same 
time would be $1,500. Upon exceptions to this report the court, on Novem- 
ber 9, 1894, held that the previous allowances, made by the decree of Janu- 
ary 11, 1893, "were ample and sufflcient, taking into considération the serv- 
ices the receiver and said solicitors had rendered, and ail the circumstances 
of the case, as shown by the évidence, to fully compensate them, and each of 
them, for ail services rendered by them, and each of them, both before the 
date when said prior allowances were made, and since that date," and the 
additional allowances were accordlngly refused. 

J. W. Smith, for appellant. 

John B. Tillman and Frank W. Christian, for appellees. 

Before PAEDEE and McCOEMIOK, Circuit Judges, and TOUL- 
MEST, District Judge. 

TOULMIN, District Judge. This is an appeal by the receiver in 
the cause of Franlt Dalatorre et al. against the Birmingham, Pow- 
derly & Bessemer Street-Eailroad Company from the decree of the 
circuit court denying further or additional compensation to him and 
to his solicitors for services by them rendered to him as such re- 
ceiver. We agrée with the court in the opinion that the allowances 
theretofore made to the appellant for compensation to him as receiver 
in said cause, and as compensation to his solicitors for services by 
them rendered to him as such receiver, are ample and sufflcient, tak- 
ing into considération the services rendered and ail the circumstances 
of the case. The decree appealed from, so far as affected by this ap- 
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peal, is therefore affîrmed. But, inasmuch as the appéllant may hâve 
rendered services and incurred eXpenses as receiver in said cause 
since the decree appealed from, there should be and is reserved to 
him the rlght to apply for compensation for services actually ren- 
dered and expenses actually incurred after the date of Buch decree. 
Aiïirmed, 



tJNITED STATE3S V. EAUERS. 
(District Court, S. D. Georgia, E. D. November 14, 1895.) 

1: Eminbnt Domain — Législative Authoritt. 

Express législative power Is necessary to authorlze the condemnatlon 
of prlvate property for public use, and sta tûtes claimed to confer such 
power must be strlctly construed. 

2. Same— AOTS CoNG. Makch a, 1889, and Mahch 3, 1893. 

Act Gong. March 2, 1889, authorlzlng the secretary of the treasury to 
establish a lighthouse on St Catherine'» Island, Ga., at a point to be 
seleeted by the lighthouse board; and Act Cong. March 3, 1893, appro- 
priating $20,000 for the establishment of a lighthouse near the entrance 
to St. Catherine's Sound, — do not authorize proceedlngs for the con- 
demnatlon of prlvate property, slnce neither act glves express power 
to take such property. 

Proceedings for condemnation of land for the establishment of 
a light station on Saint Catherine's Island, Ga. 

William T. Gary, U. S. Atty. 

W. W. Gordon, Jr., and Denmark, Adams & Preeman, for re- 
spondent. 

SPEEE, District Judge. This is a question of much interest. 
On the one hand, we hâve what are unquestionably the beneflcent 
purposes of the government to establish a light station, to advance 
the interests of navigation. On the other hand, we hâve to con- 
sider the right of the private citizen to the dominion of his land, 
which is very valuable intrinsically, and particularly valuable to the 
owner because of the facts set up in the answer. 

A fundamental principle of law controlling ail matters of this char- 
acter is that every statute which undertakes to appropriate in any 
mannerthe property of private persons for public use, must be strictly 
construed. One of the great aims of government is to secure to each 
citizen the enjoyment of his estate. On the other hand, in cases of 
public necessity, the right of the individual must yield to the right 
and demand of the public; but, since that demand is in dérogation of 
private right, it must be closely scrutinized, and the expression of 
législative purpose in which it is conveyed, must be strictly construed. 

"So hlgh a prérogative as that of divestlng one's -estate against his wlll 
should only be exercised where the plaln letter of the law permlts It, and un- 
der a careful observance of the formallties preseribed for the owner's pro- 
tection." Cooley, Çonst, Lim. p. 651. 

The same eminent authority also déclares: 

*'Express leglslatiTe power, moreover, is needed for thèse purposes. It 
wlll not foUow that, because such things are cpnvenlent to the accompUsh- 
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ment of thé gênerai objeet, the public may appropriate them without ex- 
press authorlty of law; but the power to appropriate must be expressly 
confen-ed." Id. p. 666. 

It is elsewhere stated that: 

"The act authorizing condemnation must be express and clear. If there 
are doubts as to the extent of the power, after ail reasonable Intendments 
in its favor, the doubts should be resolved by a décision adverse to the 
claim of power." Mills, Em. Dom. § 48. 

The suprême court of Massachusetts sustains this proposition : 
"It must appear that the government intended to exercise this high sov- 
ereign right by cleai- and express terms, or by necessary implication, leaving 
no doubt or uncertainty respecting such intent. It must also appear by the 
act that they recognized the right of private property, and mean to respect 
it; and, under our constitution, the act conveying the power must be ac- 
companied by just and constitutional provisions, for fuU compensation to be 
made to the owner." Boston, etc., E. Corp. v. Salem, etc., R. Co., 2 Gray, 36. 

In applying this rule of construction to the législation enacted by 
congress with regard to the particular matter under considération, we 
find, ûrst, that by the act of March 2, 1889, the congress of the United 
States has authorized and directed the secretary of the treasury to 
establish a lighthouse station on Saint Catherine's Island, state of 
Georgia, at a point which the lighthouse board may sélect as the 
most eligible, at a cost not to exceed $20,000. We flnd thereafter, 
in the act of 1893, that congress has appropriated "for the estab- 
lishment of a light station near the outrance to Saint Catherine's 
Sound, Ga., $20,000." Now, it is not to be understood that congress 
intended to establish two light stations there; and yet, if fuU effect 
is given to the terms of both of thèse acts, it could do so, for, under 
the proof, a light station might be established near the entrance to 
Saint Catherine's Sound, and not established on Saint Catherine's 
Island at ail. It might be on Ossabaw Island. The two enact- 
ments relate to the same subject-matter, — that is, the same light 
station and the same appropriation ; but neither provides for any- 
thing more than for authority and direction to the secretary of the 
treasury to establish the light station. He may do so, in the opin- 
ion of the court, either on Saint Catherine's Island or on Ossabaw 
Island, or at some shoal, outside low-water mark; and it is nowhere 
expressly provided in either act that he may procure or acquire real 
estate. Nor does this appear by necessary implication. The light 
station itself may, under the terms of this act, cost $20,000. There 
is no provision made for the compensation of a landowner whose laud 
may be desired by the government; and yet we are trying a pro- 
ceeding to condemn the land of the défendant, Mr. Eauers. Are 
proceedings, then, for condemnation for the purposes of the public 
use, contemplated by thèse acts of congress? What is the statute 
upon that subject? It is this: 

"That in every case in which the secretary of the treasury or any other 
offieer of the government has been, or hereafter shall be, authorized to pro- 
cure real estate for the érection of a public building or for other public uses, 
he shall be, and hereby is, authorized to acquire the same for the United 
States by condemnation under judicial process, whenever, in his opinion, it is 
necessary or advantageous ta the government to do so." Act Aug. 1, 1888; 
1 Supp. Eev. St. p. 601. 
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The secretary of the treasury is not, by the terms of the statutes 
i hâve read, authorized to procure realestate; and, as I hâve said, 
he must be expressly so authorized before he is authorized to pro- 
ceed by condemnation in his discrétion. Congress has repeatedly 
recognized this distinction. It does so in the act of March 3, 1883, 
which provides: 

"And the secretary of the treasury is authorized to acquire, by private 
purchase or by condemnation, the necessary lands for public buildings and 
light houses to be constracted, and for which money is appropriated [that 
Is, for which money is already appropriated], including ail public building 
sites authorized to be acquired under any of the acts of the flrst session of the 
Forty-Second congress." 

In that instance the public buildings had been authorized; the sec- 
retary of the treastlry had beèn authorized to construçt public build- 
ings just as hère he has bèen authorized to establish a light sta- 
tion. There the secretary of the treasury had been authorized to 
establish light stations precisely as he is hère; and yet congress 
deetoed it essential to proceed further, and authorized him to pro- 
cure, either hf private purchase or by condemnation, the neces- 
sary lands. ' A multitude of statutes enacted by congress clearly il- 
lustrate the methpd in which the secretary of the treasury is au- 
thorized to procure or acquire lands for public uses. Take, for 
instance, the act to establish a public building at Bay City, Mich. 
(25 Stat. 194), which reads that "the secretary of the treasury be, 
and he is hereby, authorized and directed to purchase, or provide 
by purchase, condemnation proceedings or otherwise, a site," etc.; 
and again, page 86 of the same volume, where he is authorized and 
directed to purchase or acquire by condemnation, or otherwise pro- 
vide, a site for a public building at Birmingham, Ala.; and the same 
volume, p. 174, where he is authorized and directed to purchase or 
acquire by condemnation, or otherwise provide, a site for a public 
building at Tallahasset-, Fia. Thèse instances are like a large num- 
ber of statutes, wherein similar authority is given. In each case 
there was express authority to the secretary of the treasury to pro- 
cure real estate for public uses. This is very différent language from 
that before the court, in which he is merely authorized to establish 
a structure for public use at a spot to be selected by th« lighthouse 
board. 

But we need not, exclusively reason by analogy from congres- 
sional législation. Questions in ail respects similar in principle 
hâve been decided by the courts. It was held by the district court 
of the United States for the district of New Jersey, under the very 
act of August 1, 1888, on which the government relies, that the pé- 
tition for condemnation must afflrmatively show that the oiBcer 
is authorized by congress to acquire lands, and that, in his opinion, 
it is necessary or advantageous to proceed by judicial process, and 
thèse facts. qannot be inferred. The court uses this language: 

"It Is a well-settled principle that, when the exercise of spécial authority 
delegated by statute to a particular person or to a spécial tribunal is depend- 
eht upon conditions précèdent, ail preliminaries which show the fulflUment 
of such conditions, and which confer upon such person or tribunal the power 
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to act, must clearly appear upon the face of the proceedlngs." In re Mont- 
tomery, 48 Ped. 899. 

Since, as we hâve seen, the secretary of the treasury was not ex- 
pressly authorized to procure real estate, this fact could not be, and 
is not, averred. 

See, also, U. S. v. A Certain Tract of Land, 67 Fed. 869. 

The question was quite as distinctly decided in the well-known 
case relative to the battlefleld of Gettysburg. There the act of 
congress had made an appropriation for the purpose of preserving 
the lines at Gettysburg, and properly marlting with tablets the po- 
sition occupied by the various commands of the armies of the Po- 
tomac and of Northern Virginia on that field, and for opening and 
making avenues, and for determining the leading tactical positions 
of the battles, régiments, brigades, etc., the sum of 125,000 to be 
expended, under the direction of the secretary of war; but, no ex- 
press authority having been granted to the secretary of war to pro- 
cure the land for the purpose, it was held that "the power of the 
United States government to take private property for public use 
upon making just compensation cannot be exercised in the absence 
of législative authority." U. S. v. A Certain Tract of Land (Oir. Ct. 
E. D. Pa.) 70 Fed. 940. That case was far stronger for the govern- 
ment than this, because provision had been made to oompensate the 
landowners, with a view to the establishment of monuments, ave- 
nues, etc., for the publie use. Hère the législation merely provides 
for the establishment of the light station, and makes no provision 
whatever for suitable compensation to the landowners. 

After the décision last cited was rendered, congress passed a rés- 
olution to cure the def ect. In the preamble of this act it was recited : 

"And whereas, It bas been recently decided by the United States court, slt- 
ting In Pennsylvanla, that authority has not yet been distinctly given for the 
acquisition of such lands as may be necessary to enable the war department 
to exécute the purposes declared In the act aforesald." 28 Stat 584. 

This constitutes a législative récognition of the validity of the 
judicial holding, if, indeed, that was necessary. 

It is rarely the case where eminent text writers, the courts, and 
the législature itself coïncide so strongly in the récognition of a 
légal principle, that principle being that there must be express au- 
thority in the secretary of the treasury, when charged with such mat- 
ters, to procure land for public use, bef ore he is authorized, in his dis- 
crétion, to proceed by condemnation for that purpose. There be- 
ing no such authority hère, the condemnation proceedings were not, 
in the opinion of the court, properly instituted, and we are there- 
fore obliged to hold that the government has no authority to pro- 
ceed to appropriate the land of Mr. Bauers, he being unwiiling to 
part with his land. It was and is wholly compétent for congress 
to give to the secretary of the treasury the necessary authority, but 
it has not done so. For this reason, and for other reasons not 
necessary to enumerate, bat which suflBciently appear in the record 
of the cause, the court is oompelled to deny the application. 
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OOCKRILL V. WOODSON et al. 
(Circuit Court, W. D. Missouri, St. Joseph Division. October 31, 1895.) 

HtJSBAND AND WlPE — EPFECT OP CONTEYANCB DiBBCTLY TO WlPB — LAW OF 

Missouri. . . 

One G, in 1885, conreyed certain land in Missouri to liis wife, by an 
ordinary warranty deed. In 1889 C.'s wife was divorced from liim for 
his fault, and G. thereby forfeited "ail rights and claims under and by 
virtue of the marrlage," in accordance with the statute of Missouri (Rev. 
St. 1879, § 2182). Tlie divorced wife afterwards married one W. 0. sued 
W. and wife in ejeetment to reeover the land. Eeld, following the dé- 
cisions of the Missouri courts, that the effect of the deed made by O. in 
1885 to hls then wife was to create In her an équitable estate in the land, 
to her separate use, and to constitute C. a trustée thereof for her; and 
that, upon the dissolution of the marrlage, hls trusteeshlp ceased, and the 
use became executed In favor of hls divorced wife, who was thereafter 
seized of both the légal and équitable estate In the land. 

This was an action of ejeetment by William P. Cockrill against 
Byron Woodson and Helen Woodson. 

The cause was heard by the court on the following agreed state- 
ment of fac|:s : 

The above-named parties stipulate and agrée as follows: That the case 
shall be submitted to the court slttlng as a jury on the following statement 
of the tacts: (1) That the tltle to the real estate In suit was formerly in the 
plalntiff. (2) That In 1885 the plaintiff, who was at the tlme the husband of 
the female défendant, conveyed sald real estate to said female défendant by 
an ordinary warranty deed, for the considération named,— of love and affec- 
tion and ten dollars. (3) That on April 2, 1889, the female défendant was by 
decree divorced from the plaintiff, on account of the fault of said plaintiff. 
(4) That the female défendant Is now in possession of said real estate, and 
bas been in the possession thereof slnce the exécution of said deed. (5) Thà,t 
the reasonable value of the rents and profits of sald real estate Is one hun- 
dlred dollars per year; and thàt the value of the said real estate is four thou- 
sand dollars. 

J. E. Merrymàn, for plaintiff. 

E. H. Norton and Hall & Woodson, for défendants. 

PHILIPS, District Judge. This case is submitted on an agreed 
statement of facts filed herein. It being an action of ejeetment, 
the plaintiff must reeover upon the strength of his own title. It 
being a possessory action, the légal title to the property must be 
in him at the time of the institution of suit. And, of course, 
if the légal title, carrying with it the right of possession, be not in 
him at the time of the institution of suit, he cannot reeover. So 
that the question to be decided by the court is whether or not the 
légal title and the right of possession at law were in the plaintiff 
when this action was begun. 

In November, 1885, the plaintiff was the owner in fee of the land 
in eontroversy, at which time he attempted to convey the same to 
his wifej the défendant Helen Woodson, by ordinary deed of con- 
:v;fiyance. ; The well-settled rule of law, both in the courts of this 
state and in the fédéral, courts, is that such a deed is ineffectuai to 
convey the légal title to the wife; but it is equally the well-settled 
rule of law in this state that such deed créâtes in the wife an 
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équitable estate in the property, to her separate use; and, while 
the husband still retains the légal title, the law makes him a trus- 
tée for the équitable estate in the wife. Small v. Field, 102 Mo. 
104, 14 S. W. 815; Turner v. Shaw, 96 Mo. 22, 8 S. W. 897. It bas 
also been the settled law of this state since the case of Eoberts v. 
Moseley, 51 Mo. 282, that where a trustée is appointed to hold the 
estate of a married woman, to protect it from the husband, and the 
marriage relation cornes to an end, his estate at once becomes ex- 
ecuted in the person who is to take it, — the wife, if living, or, if she is 
dead, her heirs at law. The doctrine of this case was adopted by 
the suprême court of this state as early as 1855, in the case of 
Wood V. Simmons, 20 Mo. 364, where it was in effect held that the 
divorce of the wife from the husband operated to place the wife in 
the same situation she would bave occupied had her husband then 
died. At the time, both of the exécution of the deed from the 
husband to the wife and the granting of the divorce between 
them, the statute of the state (section 2182, Bev. St. 1879) de- 
clared that "in ail cases of divorce from the bonds of matrimony 
the guilty party shall forfeit ail rights and claims under and by 
virtue of the marriage." The plaintiflf, after the exécution of the 
deed in question to his wife, sustained the relation of trustée for 
the équitable estate in the wife solely by virtue of the marital rela- 
tion. When that relation ceased, either by death or by opération 
of law, his trusteeship, eo instanti, ceased, and the use became at 
once executed in favor of the beneflciary. So it bas been expressly 
held by the suprême court of the state in Pitts v. Sheriff, 108 Mo. 
110, 18 S. W. 1071, that where, after the making of such deed by 
the husband to the wife, the wife is divorced from the husband 
by reason of his fault, his trusteeship of the use ceased, and the 
seisin and possession were thereby "transferred by opération of law 
to the beneflciary. If the law would effect the transfer, where a 
third party is trustée, when the marriage relation cornes to an 
end, it then executed the use in the wife when the conveyance 
is directly to her." The court further say: "By opération of our 
statute of 'Uses and Trusts' (section 8833), the wife, when she be- 
came discovert, was seised of the légal as well as the équitable 
estate, 'to ail intents, constructions and purposes in law,' as fully 
as if the husband (the plaintiff) had made a formai conveyance to 
her after the divorce." 

This being the well-settled rule of law of the state, in constru- 
ing its own statutes and laws, respecting the transfer of title to real 
estate, such décisions become a rule of property, especially so in 
respect of real estate; and the fédéral courts, in administering jus- 
tice in the state, follow the rules of décision of the state courts in 
this respect. Any other rule of practice would resuit in confu- 
sion and utter disarrangement and dislocation of titles to real es- 
tate. It would présent an intolérable condition of affairs if a citi- 
zen of the state, under the rules of décision that obtain in the state 
courts, would be held to be the owner of the land, and entitled to 
the possession thereof, in an action of ejectment brought against 
him in the state court; but, if such action were brought in the fed- 
v.70F.no.8— 48 
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ëral court, he would be held not to be the owner, nor entitled to 
the possession of his land. To avoid sucb absurd results, affect- 
ing the title to real estate and property, the fédéral courts foUow 
the rules of décision of the suprême court of the state where the title 
is in any measure made to dépend upon the construction of its own 
statutes and the laws and usages of the state. Jackson v. Chew, 
12 Wheat. 153; Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct 10; 
Hazard v. Railroad Co., 17 Ped. 753 ; Turner v. Ferry Co., 21 Fed. 94. 
The légal title to the land being in the défendant Helen, and the 
right of possession being in the défendant Byron Woodson, at the 
time of the institution of suit, under the law of the state, as con- 
strued by its highest court, there was no necessity for the défend- 
ants, as contended for by the learned counsel for plaintifE, to resort 
to a cross bill in equity to decree the légal title out of plaintifE, 
and vest it in the défendant Helen, before she could successfully 
resist the plaintifiPs action at law, for the simple reason that by the 
opération of law, as declared by the suprême court of the state, both 
the légal and the équitable title were vested in her at the time of 
the institution of this action of ejectment. It results that, on the 
agreed statement of facts, the court déclares the law to be that the 
plaintiff cannot recover. Judgment for défendant, with costs. 



McVICKAE V. JONES. 
(Circuit Court, D. New Hampshire. October 22, 1895.) 

1. LiABiLiTT DP Stockholders— Kanbas Statcte— Suit Outsidb Statb. 

A statute of Kansas, enacted pursuant to a requirement of the consti- 
tution of the state, provides that, If any exécution against the property of 
a corporation shall be returned unsatlsfied, exécution may be issued 
against the property of any stocliholder for an amount equal to the stock 
held by him, upon an order of the court in which the suit was brbught, 
made after notice to the stockholder, or that the créditer may proceed by 
action to charge the stockholder. EM, that the llablllty created by such 
statijte o( Kansas is enforceable by action In a fédéral court sittlng in 
another state. 
3. Same— ÉORM OF Action. 

ifeM, further, that the procédure for the enforcement of such llablllty 
In a fédéral court should confonn somewhat to the mode of enforcement 
In the state where the llablllty is created, and accordingly, the distinctions 
between procédure at law and in equity and between forms of action hav- 
Ing bëén aboUshed in Kansas, in a state where such distinctions prevail 
a demiirrer to a déclaration In an action of debt, broùght to enforce such 
llablllty, cannot be sustalned where the ground of demurrer Is llmlted to 
an objection to the form of action. 
3. Samb^Paeties. 

Hdd, further, that it is not necessary In such an action that other stock- 
holders "Withln the jurisdlction should be Jolned as parties, or that It should 
be averred that there are no other stockholders than the défendant wlthln 
the juriâdlctlon. 
4 Samb— Plbading. 

Hdd, further, that an averment that the stock was duly Issued and a 
certiflcate duly executed, and that the stock so Issued stands on the 
books In the name of the défendant, is not a sufaclent averment that the 
défendant was a stockholder or the owner of shares. 
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6. Same— Fleading Original Cause of Action. 

Held, further, that It Is not necessary that the déclaration In an action 
agalDSt a stockholder should set ont the cause of action on which the 
judgment was recovered agaiust the corporation. 

6. Same — Notice. 

Beld, further, that the statute does not require notice to be given to the 
stockholder before commencing suit to enforce his liability. 

7. Bame— Necessart Avbkments. 

Beld, further, that It Is not necessary in such an action to aver that there 
is at the time of bringing suit no property of the corporation sufficient to 
satisfy the exécution, nor that the corporation has never been dissolved, 
nor that the plaintiff Is not a costockholder. 

This was an action by Caroline M. McVickar against Frank Jones 
to enforce a liability as stockholder in a Kansas corporation. De- 
fendant demurred to the déclaration. 

J. W. Kemick and Harry Bingham, for plaintiff. 
Calvin Page and J. S. H. Frink, for défendant. 

ALDKIOH, District Judge. In this case the plaintiff seeks to 
enforce a supposed remedy against the défendant, as a supposed 
stockholder in a Kansas corporation, upon supposed rights and lia- 
bilities created by the constitution and statutes of that state. The 
action is in the form of debt, and the plaintiff sets up a judgment for 
|7,892 damages, and costs taxed at |181.20, alleged to hâve been 
recovered in the courts of Kansas in 1894 against a Kansas corpora- 
tion in which it is claimed the défendant was a stockholder; and the 
plaintiff hère seeks to recover the amounts of such judgment from 
the défendant on the ground of individual liability, and the hearing 
was upon demurrer, in which 18 spécial causes are assigned. For 
the purposes of the preliminary questions raised at this stage of the 
proceeding, we must look only to the conditions set forth by the 
plaintiff's déclaration, the constitution and the public laws of Kan- 
sas, the décisions of the courts of Kansas and of other courts, 
which bear upon the questions involved. 

The flrst ground of demurrer assigned is that the déclaration sets 
forth no cause of action. This, of course, at once présents the ques- 
tion whether the plaintiff's déclaration discloses a case which the 
défendant is bound to answer. Section 2, art. 12, of the constitution 
of Kansas, déclares that : 

"Dues from corporations shall be secured by individual liability of the 
stockholders to an additional amount equal to the stock owned by each stock- 
holder; and such other means as shall be provided by law; but such indi- 
vidual liability shall not apply to rallroad corporations, nor corporations for 
religions or charitable purposes." 

In obédience to this déclaration in the fundamental law of Kansas, 
the législature of that state in 1868 undertook to establish the lia- 
bility and provide a remedy by the enactment of a law in the follow- 
ing words: 

"If any exécution shall hâve been issued against the property or effects 
of a corporation, except a rallway, or a religious or charitable corporation, and 
there cannot be found any property whereon to levy such exécution, then ex- 
écution may be issued against any of the stockholders, to an extent equal in 
amount to the amount of stock by him or her owned, together with any 
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amount unpaid thereon; but no exécution shall issue against any stockholder" 

except upon an order of the court in whicli the action, suit or other proceeding 

shall hâve been brought or Instituted, made upon motion in open court, after 

reasonable notice in writing to the person or persons sought to be charged; 

and upon such motion, such court may order exécution to issue accordingly; 

or the plâintiff in the exécution may proceed by action to charge the stock- 

holders with the amount of his judgment." Gen. St. 1868, c. 23, art. 4, § 32. 

* 

Looking at the plaintiff's déclamation generally, it would seem 
that it is sufficiently broad and comprehensive to state the cause of 
action contemplated by the constitution and the statute under con- 
sidération, and that a cause of action is set forth, provided the facts 
are stated with reasonable précision and légal certainty, and pro- 
vided, further, that the statute and constitution create a cause of 
action enforceable in this court. 

The question whether the cause of action which the plâintiff 
undertakes to state in his déclaration is one which we are bound 
to recognize and enforce, provided the plaintilï sets it forth by 
apt and proper pleading^ will ârst be considered. 

It is manifest that the purpose of the government of Kansas was to 
secure to the members of the public a higher measure of security and 
a greater degree of safety in their dealings with such institutions than 
would resuit from the liability of the corporation itself, by creating an 
individual liability on the part of the stockholders; and the décisions 
of the state courts of Kansas and the suprême court of the United 
States upon similar or analogous situations would seem, speaking 
generally, to establish the proposition that the stockholder's liability 
sought to be established by the Kansas constitution and statute is 
one which we are bound to recognize and enforce. Howell v. 
Manglesdorf, 33 Kan. 194, 199, 5 Pac. 759; Flash v. Conn, 109 U. S. 
371, 3 Sup. et. 263; Rhodes v. Bank, 13 C. 0. A. 612, 66 Fed. 512; 
Bank v. Bindge, 57 Fed. 279; Cuykendall v. Miles, 10 Fed. 342; Pay- 
son V. Withers, 5 Biss. 269, 278, Fed. Cas. No. 10,864; First Nat. 
Bank of Deadwood v. Gustin Minerva Con. Min. Oo., 42 Minn. 327, 
44 N. W. 198; Mor. Priv. Corp. 870, 872, 875; Cook, Stock, Stockh. 
& Corp. Law, § 223. It foUows, therefore, that the first ground of 
demurrer, which is a gênerai one, and goes to the cause of action, 
must be overruled, and the secondary questions, as to the alleged 
insuificiency and uncertainty of the déclaration, will be considered 
hereafter, under the spécifie assignments set forth in the demurrer. 

The second and third grounds of the demurrer go to the form of 
action, and it is claimed that, if the action may be at law, debt is not 
the proper form of action. It would seem, as to liabilities created 
by state statutes in pursuance and within the scope of the constitu- 
tion of such state, and of a character not running counter to the 
provisions of the fédéral constitution or the laws of congress there- 
under, that procédure in fédéral courts for the enforcement of such 
state statutory liability will conform somewhat to the mode of 
enforcement in the state where such liability is created. It is not 
necessary to look beyond the décisions of the suprême court for 
authority sustaining this proposition. Mills v. Scott, 99 U. S. 25; 
Pollard V. Bailey, 20 Wall. 520; Flash v. Conn, 109 U. S. 371, 3 Sup. 
et. 263; Bank v. Francklyn, 120 U. S. 747, 7 Sup. Ct. 757; Glenn v. 
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Liggett, 135 U, S. 533, 10 Sup. Ct. 867; Bank v. Eindge, 57 Fed. 279. 
Mills V. Scott was an action of debt against an individual stock- 
holder to enforce a liability created by a Georgia statute, and was 
maintained upon the ground that it was authorized by the state stat- 
ute, as interpreted by the highest tribunal in that state. In Kansas 
the distinction between actions at law and suits in equity, and ail 
distinctions between forms of action, are abolished. The language 
of the statute working this resuit is as follows: 

"The distinction between actions at law and suits in equity, and the forms 
of ail such actions and suits, heretofore existing, are abolished; and in their 
place shall be, hereafter, but one f orm of action, which shall be caJled a civil 
action." Gen. St. 1889, par. 4087. 

It is contended on the part of the défendant that the procédure 
there is simple, direct, and comprehensive, and the proceeding ordi- 
narily, if not always, employed, involves only a complaint and answer, 
wherein défenses may be set up without the restraints incident to the 
common-law forms of action; while the plaintiff claims that the 
laws of Kansas as to thé individual liability of stockholders for the 
debts of a corporation constitute a part of the contract by which the 
défendant became a stockholder and the plaintiff a creditor of the 
corporation, and that, while distinctions between forms of action 
and between actions at law and suits in equity are abolished, he 
may properly employ the form of a déclaration in debt for the pur- 
pose of stating his case in a several action for the enforcement of 
individual and several liability, and that a suit in equity is not the 
usual or proper remedy in Kansas or elsewhere (Flash v. Oonn, 109 
U. S. 371, 380, 3 Sup. Ct. 263), except as a remedy to ascertain and 
establish proportionate liability, where, under the laws and con- 
tracts, such proportionate liability exists. Among the cases bear- 
ing upon the questions involved in this proposition are Bullard v. 
Bell, 1 Mason, 243, Fed. Cas. No. 2,121; Mills v. Scott, 99 U. S. 25; 
Falconer v. Campbell, 2 McLean, 195, Fed. Cas. No. 4,620; Stockwell 
v. U. S., 13 Wall. 531, 542; Abbey v. Dry-Goods Co., 44 Kan. 415, 24 
Pac. 426; Howell v. Manglesdorf, 33 Kan., 194, 5 Pac. 759; Bank v. 
Eindge, 57 Fed. 279; Bagley v. Tyler, 43 ISfo. App. 195; Morley v. 
Thayer, 3 Fed. 737; Pollard v. Bailey, 20 Wall. 520; Bank v. Franck- 
lyn, 120 U. S. 747, 756, 7 Sup. Ct. 757; Cuykendall v. Miles, 10 Fed. 
342; Bank v. Peavey, 64 Fed. 912; Hentig v. James, 22 Kan. 326; 
Hoyt V. Bunker, 50 Kan. 574, 32 Paa 126; Ehodes v. Bank, 13 G. C. 
A. 612, 66 Fed. 512. The suggestion that the liability may be in 
contract furnishes no reason why the action of debt should not be 
employed to enforce the supposed right, and it is not perceived that 
the défenses open to the défendant under the constitution and stat- 
utes of Kansas (Howell v. Manglesdorf, 33 Kan. 194, 197, 5 Pac. 759; 
Bank v. Eindge, 57 Fed. 279; Wilson v. Coal Oo., 43 Pa, St. 424) 
cannot be made in an action of debt If, however, after the défend- 
ant has pleaded to the merits, or if upon trial, it should appear that 
the defendant's rights are jeopardized or unreasonably hampered 
by this form of action, it is believed that fédéral procédure is suffi- 
cientiy elastic to allow the pleadings or the form of action to be so 
rec^t as to permit the rights of the parties to be prçsented and 
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ascertained, and justice to be administered between them. It i» 
not necessary to détermine or examine at this stage of the proceed- 
ing the nature or extent of the defendant's défenses under this form 
of action. We only hold that a stockholder's relation to a Kansas 
corporation (Bullard v. Bell, 1 Mason, 243, Fed. Cas. No. 2,121; Ho- 
bart V. Johnson, 8 Fed. 493; Tabor v. Bank, 10 C. G. A. 429, 62 Fed. 
383; Hawkins t. Glenn, 131 U. S. 319, 829, 9 Sup. Ct 739; Glenn v. 
Liggett, 135 U. S. 533, 10 Sup. Ct. 867), and to the creditOrs of such 
corporation, under the circumstances disclosed by the déclaration, is 
such that he is so far concluded by the individual liability clause of 
the constitution, the statutory provision, and a judgment against the 
corporation ôxing the amount of indebtedness, that he cannot relieve 
himself from supposed liability by demurrer to a déclaration in the 
nature of debt, where the ground of demurrer is limited to an objec- 
tion against the form of action. The second and third grounds of 
objection are therefore OTerruled. 

The fourth ground of demurrer présents the question whether 
other stockholders within this jurisdiction should be joined, and, in 
case the action is against an individual stockholder alone, whether 
the déclaration should contain an averment that there are no other 
stockholders within such jurisdiction. Conforming the mode of pro- 
cédure, so far as may be, to the law of the forum in which the right 
was created, rather than to the procédure of the forum in which it is 
sought to be enforced, it must be governed by Howell v. Bank, 52 
Kan, 133, 34 Pac. 395; and Abbey v. Dry-Goods Go., U Kan. 415, 
24 Pac. 426j rather than by Rice v. Hosiery Co., 56 N. H. 114, and 
Ërickson v. Nesmith, 46 N. H. 371; and for this reason the fourth 
ground of demurrer is overruled. 

The flfth ground of demurrer is based on the idea that the déclara- 
tion does not allège with sufficient certainty that the défendant is, 
or ever was, a stockholder in the corporation. This ground must 
be sustained. An allégation that the stock was duly issued and a 
certificate duly executed, and that the stock so issued stands upon 
the books in the name of the défendant, is not équivalent to the 
words of the statute creating liability of stockholders, or to an alléga- 
tion that the défendant was an owner of a certain number of shares, 
or the averment that he was a shareholder. The fact that he was a 
shareholder is not distinctly stated. It might be claimed that 
"duly issued" means issued in due form, and, if "duly issued" means 
this, then everything that is alleged might hâve been done without 
delivery to the défendant, and without his knowledge. At the best, 
there is uncertainty as to the meaning of the allégation, and for this 
reason the demurrer in this respect must be sustained. 

The sixth ground of demurrer is based on an alleged fault in the 
déclaration by reason of failing to aver that the défendant was a 
stockholder in the corporation at the time that judgment was recov- 
ered against it, and the seventh in that it contains no allégation 
that the défendant was a stockholder af the time the debt on which 
the judgment was founded was created. The date of judgment and 
of the return of the exécution are stated, and I think the allégation 
that the stock issued to défendant still stands in his name, and bas 
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80 stood for more than five years, is sufficiently deflnite as to time 
(Van Demark v. Barons, 52 Kan. 779, 35 Pac. 798; Handley v. Stutz, 
139 V. S. 417, 11 Sup. et. 530); but there is no allégation that the 
défendant was a shareholder, or the owner of sliaxes, during the time 
covered by this allégation. Doubtless, évidence upon a trial that 
the stock was duly issued to the défendant, and that it stood in his 
name at a particular time, would be prima facie évidence of owner- 
ship, but it would seem that an allégation as to ownership should be 
more deflnite and certain; and in this respect the déclaration in 
question is faulty, and for this reason alone the sixth and seventh 
grounds of demurrer are sustained. 

The eighth ground of demurrer proceeds upon the idea that the 
déclaration is at fault in not setting out the cause of action upon 
which the judgment recovered against the corporation was founded. 
In view of the authorities which we feel bound to recognize as con- 
trolling this case (Grund t. Tucker, 5 Kan. 70; Hawkins v. Glenn, 
131 U. S. 319, 9 Sup. et. 739; Glenn v. Liggett, 135 U, S. 533, 10 Sup. 
et. 867), it would seem to be unnecessary to set forth the cause of 
action which constituted the foundation of the judgment on which 
the plaintifE relies. It may be observed, moreover, that authorities 
in other jurisdictions, and perhaps the weight of authority, conform 
to this idea. Bank v. Warren, 52 Mich. 557, 561, 18 N. W. 356; 
Henderson v. Turngren (Utah) 35 Pac. 495; Milliken v. Whitehouse, 
49 Me. 527; Powell v. Railway Co., 38 Fed. 187; Prost v. Investment 
Co. piinn.) 59 N. W. 308; Slee v. Bloom, 20 Johns. 669; Donworth v. 
Coolbaugh, 5 lowa, 300; Wilson v. eoal Co., 43 Pa. St. 424. . The 
ninth and tenth causes stand upon the same ground, and are over- 
ruled together with the eighth, and the eleventh is waived. 

The twelfth cause of demurrer is grounded upon want of aver- 
ment of notice to the défendant of the judgment or claim against him 
before commencement of suit. The notice, to persons sought to be 
chargea, required by the Kansas statute before exécution shall issue 
against the stockholder, would seem to hâve référence to the motion 
made in open court that exécution issue against ihe stockholder, 
and not to the original claim, or the proceedings anterior to the judg- 
ment. Under the statute the creditor may elect to proceed by 
motion and notice, with a view of obtaining exécution direct against 
the stockholder, or by his action upon the judgment, giving, of 
course, the usual notice required in instituting proceedings at law; 
and no reason is seen why the stockholder cannot avail himself of 
ail matter by way of défense in an action at law which would be 
open to him as objections against a motion for exécution, where the 
creditor elects to proceed under such motion, rather than by action. 
Looking at the statute, therefore, it cannot be found that it either 
expressly or impliedly contemplâtes notice of the claim to the stock- 
holder before commencement of an action at law, where the creditor 
elects such proceeding as his remedy. Is it required, then, by reason 
of the nature of the supposed liability? It is not necessary, and it 
would not be useful, to discuss or undertake to deflne the précise 
nature of the indivldual liability of stockholders under this and 
similar statutes. The authorities are numerous, and the question 
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as to the character of the stockliolder's relation to thê corporation 
and to its creditors bas been discussed on many occasions, and at 
great length. It seems sufficient for the présent purposes to say that 
the great weight of authority treats the liability as so far original, 
although in a sensé contingent or conditlonal, and so unlike the lia- 
bility of surety or guarantor, in the légal sensé in which the lia- 
bility of surety and guarantor is understood, as to permit recovery 
without proof of demand and notice before suit. Gen. St. Kau. 
1889, p. 381, par. 1192; Howell v. Manglesdorf, 33 Kan. 194, 5 Pae. 
759; Healey v, Clay Co., 48 Kan. 617, 29 Pac. 1088; U. S. v. Knox, 
102 U, S. 422, 425; Flash v. Conn, 109 U. S. 371, 3 Sup. Ct. 263; 
Thomton v. Lane, 11 Ga. 516; Bank v. Rindge, 57 Fed. 279; Bronson 
V. Schneider (Ohio Sup.) 33 N. E. 233; Handy v. Draper, 89 N. Y. 334; 
Paine v. Stewart, 33 Gonn. 516; Abbey v. Dry-Goods Co., 44 Kan. 
415, 24 Pac. 426; Bagley t. l^ler, 43 Mo. App. 195; Corning v. 
McCullough, 1 N. Y. 47; Moss v. Averell, 10 N. Y. 449; Hobart v. 
Johnson, 8 Fed. 493; Hatch y. Burroughs, 1 Woods, 439, Fed. Cas. 
No. 6,203; Dauchy v. Brown, 24 Vt. 197, 203; Institution v. Sprague, 
43 Vt. 502; Dearborn y. Sawyer, 59 N. H. 95; Aultman's Appeal, 
98 Pa. St. 505; Cook, Stock, Stockh. & Corp. Law, §§ 219, 225, and 
note, page 302; Mor. Priv. Corp., 879, 883 et seq.; Thomp. Stockh. 
293, 310, et seq.; Tayl. Corp. § 715. The thirteenth, fourteenth, and 
fifteenth grounds are covered by the considération giYen to the 
twelfth, and it follows that they must be overruled therewith. 

The sixteenth cause of demurrer is grounded upon want of aver- 
ment that at the date of the writ in this action the corporation was 
not possessed of property in the state sufScient to pay and satisfy 
the judgment and the exécution, and the seventeenth upon the 
ground of absence of allégation that there is no property within the 
jurisdiction of this court, and the eighteenth upon the ground that 
the déclaration contains no aYerment that the corporation has ever 
been dissolved; and under the nineteenth cause, which is gênerai, 
it is suggested and argued that there is no allégation that plaintiiî 
is not a costookholder. Holding the view that the allégations in 
thèse respects are sufficient to bring the plaintiflE within the Kansas 
statute, the last four causes are overruled. 

Let the order be: Demurrer overruled as to causes 1, 2, 3, 4, 8, 9, 
10, 11, 12, 13, 14, 15, 16, 17, 18, and 19; demurrer sustained as to 
causes 5, 6, and 7, with leave to the plaintiff to amend within 15 days. 



COX T. BOBINSON. 
(Circuit Cîourt, D. Washington, S. D. November 15, 1895.) 

1. COHTRACTS— CONSIDBRATIOSr. 

Where an asslgnment of a Jndgment belonglng to a bank is made by one 
of Its officers, In Its name, to an individual, who, In considération thereof, 
transfers property to the bank ofiflcer, such transfer eonstitutes a valid 
considération moving to the bank, since a trust results in Its favor as to 
the property transferred to its officer. . > . 
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S. National Banks— Powebs op Oppicbks— Prksumptions. 

The officers of a national bank, acting for It, are presumed to hâve the 
powers whlch they assume publlcly, with the knowledge and acqulescence 
of the board of trustées, who are presumed to see what is made apparent 
before the eyes of the public In the actions of their agents. 
8. Samb— -Tbansper dp Judgmbnt— Auïhority. 

When a judgment belonging to a national bank is transferred without 
coUectlng it, the presumptlon is that the transfer is unauthorlzed. 

This was an action by Richard T. Cox, as receiver of the First 
National Bank of Arlington, Or., against J. L. Kobinson, upon a 
guaranty. 

Cotton, Teal & Minor, for plaintiff. 

Wellington Clark and Thos. H. Brents, for défendant 

HANFORD, District Judge (charging jury). The plaintifiE in this 
case, Mr. Richard T. Cox, sues as receiver of the First National 
Bank of Arlington, Or., to recover from the défendant, Mr. J. L. 
Robinson, the amount of a judgment which the bank obtained 
against a man named N. Cecil. The action is brought against Rob- 
inson for the reason that Mr. Robinson became surety for any 
amount that the bank should recover in the action against Cecil in 
considération of discharging a writ of attachment which had been 
levied on the property of Cecil. The fact that the judgment was 
recovered by the bank against Cecil is not denied. The fact that 
Robinson entered into an obligation to pay whatever amount should 
be recovered in the action is not denied. The suit is resisted on the 
ground that the bank, which Cox représenta as receiver, is not the 
owner of the judgment, that judgment having been transferred by 
an assignment from the bank to the défendant, Mr. Robinson, for 
good considération. There has been introduced in évidence a paper 
which is a certified copy of a purported assignment and transfer 
of this judgment on the record of the court in which the judg- 
ment was entered. This assignment and transfer purports to hâve 
been made by the ï^irst National Bank of Arlington, Or., by J. E. 
Frick, vice président. The whole case turns upon the question 
whether or not Mr. Frick hàd authority to transfer this judgment 
to Mr. Robinson. That he was vice président of the bank is not 
disputed, but it is disputed that he had any authority to transfer 
this judgment. And it is aiso disputed that the bank received any 
considération for the transfer of the judgment; that it was illégal 
on thèse two grounds, — ^that Frick was not authorized to do that 
kind of business, and that the bank received no considération for 
the transfer of the judgment. On the question as to the considéra- 
tion for the transfer, I instruct you: First, to constitute a suffl- 
cient considération to give validity to a contract, it is necessary that 
the bank should hâve received a considération, or that Robinson 
should hâve parted with something that would constitute a consid- 
ération. There must hâve been either something moving to the 
bank, or something moving from Robinson, to constitute a good 
considération, — to make the transfer légal. And it is immaterial 
whether it was the one or the other. It must be one. But, if Rob- 
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inson parted with something of value in considération of this trans- 
fer, it has the same effect, in law, whether the bank received it or 
not, that it would if the bank received something. But, further, 
on that point the évidence shows, that, that which Robinson gave as 
considération was the assignment of a judgment in his favOr against 
Hoy and Butler. That transfer was made to Frick. Now, if Frick 
received a valid assignment of a judgment in favor of Robinson, and 
a considération for that moved from the First National Bank of 
Arlington to Mr. Robinson, so that the value which Robinson re- 
ceived came from the bank, and not from Mr. Frick, it would 
still be a valid considération moving from Robinson to the bank, 
because there would be a resulting trust in favor of the bank. And 
whatever Frick received, when acting for the bank, in considéra- 
tion of assets or property of the bank that he transferred, would 
not be his, although it appeared on record to be in his name. He 
would take in trust for the bank, and it would be the property of 
the bank, in fact and in law. 

Now, as to the authority which Frick, as vice président of this 
bank, actually had to do this business: The law providing for the 
création of national banks does not provide for any such ofiflcer, 
by name, as the gênerai manager. It does provide for a président 
and vice président. The duties and powers of the président and 
vice président are not deflned in the law. In gênerai the vice prés- 
ident acts in the place of the président,^ — ^has the power and au- 
thority which belongs to the président, — in the absence of the 
président, but the law has not deflned the powers of either prési- 
dent or vice président. The powers of the corporation are vested 
in a board of trustées. They possess the power to do the business 
of the bank, but, in the transaction of ordinary business of the bank,. 
the depositors and creditors, and ail who deal with the bank, sel- 
dom deal directly with the board of trustées. But the business 
of a bank is continuons, and its doors must be open to transact 
business with the public during business hours, and the busi- 
ness transactions of a bank necessarily hâve to be performed by 
agents. Whoever acts for the bank as an agent, with the knowl- 
edge and consent of the board of trustées, is to be deemed author- 
ized by the board of trustées to perform the powers which the law 
vests in the board of trustées. The power of an oficer may be 
limited, or it may be extended. He may hâve gênerai powers. Gen- 
eral powers may be conferred upon him by the by-laws, by resolu- 
tion of the board of directors, or by the assumption of those powers 
with the knowledge and acquiescence of the board of trustées. 
Now, an ofiicer of the bank, acting for it, — transacting its business, 
— is presumed in the law to hâve the powers which he assumes 
publicly with the knowledge and acquiescence of the board of 
trustées, whether évidence of his powers is contained in the rec- 
ords of the corporation, or in a written instrument or resolutions,, 
or whether it simply rests in the fact that the powers are con- 
tinuously and publicly exercised, and not disafiirmed by the action 
of the board of trustées. The board of trustées are presumed by 
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the law to see what is made apparent before the eyes of the public 
in the actions of their agents or oflacers. They are presumed to see 
what the public see in the actions of an agent or an oflacial. 

Now, you hâve heard the évidence in this case, and it is not pre- 
tended that there was a resolution or written authority giving to 
Frick whatever powers he had of a gênerai or spécial character. 
They are to be determined by the manner in v^hich the business of 
the bank was done. Such powers as he continually, during the ex- 
istence of the bank, exercised publicly, must be presumed to hâve 
been exercised with the knowledge of the board of trustées; and 
Tinless they hâve disaflSrmed or denied, by some public déclaration, 
his right to exercise those powers, they are deemed to hâve ac- 
quiesced, and assented that he might continue to exercise those 
powers, and they are bound by his acts in behalf of the bank. 

This, being a civil action, is one in which the ruies of évidence 
require the jury to décide according to the fair prépondérance of 
the évidence. You should endeavor to harmonize the testimony 
of the différent witnesses as far as it can be. Where there is a 
conflict in the testimony that is irreconcilable, you must weigh the 
évidence on one side against that opposed, and décide according 
to a fair prépondérance of the évidence. The défendant cornes hère 
asserting the validity of this transfer of the judgment. He has 
the affirmative, and the burden of proof is upon him to establish 
that there was a valid transfer of the judgment to him, and he must 
make it out by at least a fair prépondérance of the évidence. If the 
évidence preponderates against him, or is balanced evenly, so you 
cannot détermine on which side there is a fair prépondérance of 
the évidence, you must décide against the défendant, and in that 
case the plaintiff would be entitled to a verdict for the amount sued 
for. If you do flnd, however, by a fair prépondérance of the évi- 
dence, facts which, when applied to the case under the rules I hâve 
given you, détermine that Frick was authorized by the board of 
trustées to act in a matter of this kind, to transfer a judgment in 
behàlf of the bank, and that he did make the transfer, — I say, if 
those facts are established by a fair prépondérance of the évidence, 
— ^then your verdict must be for the défendant. An oflBcer of a 
national bank, either vice président or other offlcer, or person who 
is acting as gênerai manager therefor, has no authority to assign 
or transfer any claims for money due in any event, unless expressly 
authorized to do so, except upon payment of the amount due on 
such claim. 

I hâve been requested to give you an instruction, and I give it as a 
part of the law of the case, that the presumption is that, where a 
judgment is disposed of without collectùig the amount of it in cash, 
it was unauthorized. It must appear, therefore, as I bave already 
said, by évidence produced on the part of défendant, that this transfer 
•was authorized. 
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CENTRAL TRUST CO. v. EAST TENNESSEE, V. & G. RY. CO. 

(District Ck)urt, B. D. Tennessee, N. t>. August 27, 1895.) 

1. NBaLiGBNCB— Pboximatb Cause— Delat by Eailwat Company in Deliv- 

ERING QÔODS. 

Goods were shipped over the E. Ry. to plaintiff on May 18th. Between 
that time and June 5th, plaintiff, liaving been advised of the shipment, in- 
qulred several times for the goods, but was told by the agent at his sta- 
tion that they had notarrlved. On Saturday, June 5th, plaintiff agaln 
inqulred for the goods, and was agaln told by the agent that they had not 
arrived; but, on personal investigation, he found them In the station. It 
belng too late to remove them on that day, plaintjff left them to be re- 
moved on Monday. On Sunday, June 6th, the station and Its contents, 
Ineluding plaintlff's goods, were destroyed by, fire, without fault of the 
rallway company. Held, that the négligence of the railway company In 
failiug to deliver the goods was the proxlmate cause of their loss, and that 
the railway company was llable for their value. 

3. Cabriers— Source of Obligations— Liability to Passbngbbs ce Shippeks. 
The liabillties of a carrier of passengers or f reight, who has ientered into 
con tract relations with passengers or shippers, dépend not only on his con- 
tract, but also, in part, on the obligations Imposed by law, as a matter of 
public policy; and an action may be brought against the carrier, either 
upon the contraet, or for négligent omission of a duty imposed by law, 
Independently of the contraet, or for an injury done to person or property, 
as the case may be. 

3. Raileoad Companies — Damages iiî Opbeatikg Eoad— Pbiobity of Judg- 

MBNT AND MORTGAGB — TbNNBSSEE StATDTB. 

A judgment against a rallroad company for damages for the loss ot 
property, caused by the négligent omission of the rallroad company to 
deliver goods promptly to the consignée, in conséquence of which they 
were destroyed by a fire in the company's station, Is one for damages 
done to property In the opération of the railroad, withln the statute of 
Tennessee (Laws 1877, c. 12) providing that no railroad company shall 
hâve power to g^ve a mortgage valld as against a judgment for such 
cause. 

This was a suit by the Central Trust Company against the East 
Tennessee, Virginia & Georgia Railway Company for the f oreclosure 
of a mortgage. One James intervened, asking judgment against the 
railroad company for the loss of certain property, and claiming pri- 
ority for such judgment over the mortgage. The spécial master to 
whom his pétition was referred reported in favor of the intervener. 
The railway company and the trust company excepted to his report. 

Ingersoll & Eeyton, for créditer. 

Henderson, Jourolman, Welcker & Hudson, for défendant and 
Trust Co. 

CLARK, District Judge. James intervenes in this foreclosure 
suit, and asserts a claim against défendant company for the value 
of goods lost in the destruction by flre of defendant's dépôt at Mossy 
Creek, June 6, 1892. Priority of payment ont of the proceeds aris- 
ing from sale of the mortgaged property is claimed against the lien 
of the mortgage under the act of the gênerai assembly of 1877. The 
goods were sold on order, and shipped from Knoxville, Tenn., May 
18, 1892, to intervener, at Mossy Creek, Tenn. An invoice of thèse 
goods was sent by seller to intervener by mail on same day the goods 
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were skipped. The goods reached their destination May 19, 1892, 
and wére deposited in defendant's dépôt or warehouse, and remained 
there until destroyed by flre as stated. During the interval between 
tàe arrivai of the goods and the ûre, the consignée sent on three dif- 
férent occasions for tbe goods, and was informed by tlie agent that 
tlie goods had not been received. Finally, on the evening of June 
5th, intervener was at the dépôt on other business, and again asked 
if the goods had arrived, and was informed by the same agent that 
they had not. Thinking the delay was strange, the consignée under- 
took an examination for himself, and found the goods in the dépôt, 
almost concealed by straw and other material. This was late in 
the afternoon, and the consignée was not prepared to take the goods 
home. He accordingly went away, intending to return for the goods 
early Monday morning. On Sunday, the next day, the dépôt, with its 
contents, was consumed by flre. The flre is not shown to hâve 
resulted from the defendant's négligence, and the primary liability 
of the carrier dépends on whether its négligence imnecessarily ex- 
posed the goods to the ravages of the flre. 

It is set up in the answer to the pétition that the agent had given 
notice to consignée of the arrivai of the goods, but this would be 
inconsistent with his repeated déclarations that the goods had not 
arrived. There is no proof of this fact, and the agent's gross inat- 
tention to his duty, in not knowing what he should hâve known, is 
such as to forbid any presumption that he discharged his duty in any 
respect, if ordinarily such presumption arose, in a case like this. 
The notice referred to is that required by statute (IVIill. & V. Code, 
§ 2788). In View of the ruling in Butler v. Eailroad Co., 8 Lea, 33, 
the question whether notice was given or not does not change the 
resuit of any issue in this case. The spécial master reports In favor 
of the claim, and the défendant railway company and the trust Com- 
pany except. So far as the défendant railway company is concern- 
ed, the f acts of this case are in ail essential respects similar to those 
in Railway Co. v. Kelly, 91 Tenn. 699, 20 S. W. 312. Judge Caldwell, 
speaking for the court, gives the reasoning, and states the ground 
on which the liability rests in such cases, with great clearness, as 
f ollows : 

"The fire and the loss may hâve had différent causes. The flre destroyed 
the goods, but It does not follow that the cause of the flre and the cause of 
the loss to plaintifE were one and the same, in légal contemplation. They may 
hâve been entirely différent. The failure to deliver the goods when demanded 
did not cause the flre, but it did cause the loss, ih such sensé that they would 
not hâve been lost without the failure. Had th^ défendant delivered the 
goods, they would hâve been removed, and the loss averted. The neglect and 
wrongful détention of the goods, and that alone, exposed them to the fire; 
and, but for that détention, they would not hâve been destroyed, though the 
flre did occur. Thus it beeomes obvious that the négligence of the railway 
company was the proximate cause of the loss. The causal connection be- 
tween the failure to deliver the goods and the injury to the plaintiff is com- 
plète." 

Upon the authority of Railway Co. v. Kelly, judgment is allowed 
against the défendant railway company for the value of the goods, 
with costs incident to the intervention. It remains to détermine 
whether this judgment is one of the class provided for by the act of 
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1877, c. 12, § 3, against which the lien of the mortgage is invalid. 
So much. of the act as aftects the matter now under considération 
is as follows: 

"And provided further, that no raîlroad company or corporation shall hâve 
Power under thls act, or any of the laws of this state, to create a mortgage 
or other kind of lien on Its property in this state, whlch shall be valid and 
blndlng against judgments or decrees, and exécution therefrom, for timbers 
furnished or work and labor done on its road, or for damage done to per- 
sons and property in the opération of its raîlroad In this state." 

The court in this case is concerned only with the last clause of the 
provision, — "or for damages done to persons and property in the opér- 
ation of its railroad in this state." Counsel for the trust company 
insist that the act applies only to judgments in actions in tort, where 
the damages resuit from an injury directly done, with force, whereas 
in the case at bar the suit is necessarily upon the contract of ship- 
ment, for a breach thereof ; and in support of the latter proposition 
the case of Railroad Co. t. Neal, 11 Lea, 270, is relied on. The opin- 
ion by Judge Freeman is brief, and may be given in f ull : 

"The faets are that the plaintlfE dellvered this baie of cotton, with several 
others, to the railroad agent, who gave receipt of the company, to be shipped 
to Mosby, Hunt & Co., of Memphis, Tenu. ïhe cotton was not shipped, but 
probably stolen from the platform, no watchman or guard being kept over 
it whlle on the platform after delivery. The only question eontested is 
whether the statute of limitations bars plaintiffs claim. If the statute of 
three years applies to the case as presented, it is eonceded the suit cannot be 
maintained. If six years, it is then eonceded the action can be sustained, and 
the défendant is liable. Thls is not an action for injury to Personal property, 
nor for détention or conversion of the same, which is barred in three years 
by section 2773 of the Code. It is for damages, or for breach of the contract 
to ship the cotton to Mosby, Hunt & Co., and cornes under section 2775,— 
"actions on contracts, not otherwise provided for, shall be barred witbin six 
years." 

It is entirely conceivable that if the shipper could not assert and 
prove an injury to the cotton, or a loss or destruction, by some act 
of négligence by the carrier, his only remedy was upon the contract, 
for failure to deliver the cotton. The opinion is to be read and un- 
derstood with référence to the facts of the particular case decided. 
It is clear that the court did not décide that the contract, in such 
case, furnished the full measure of the défendants' obligation, nor 
that the shipper's only remedy would be upon the contract, where a 
contract exists. And the statute does not admit of any interprétation 
based on such proposition, nor upon the distinction between a suit 
upon the contract and one in tort, although the suit would very gen- 
erally be of the latter kind. For, whenever the common carrier is 
brought into contract relations with either a passenger or shipper, 
the law, at once, as matter of public policy, imposes on the carrier 
certain obligations and liabilities, which do not dépend on the par- 
ticular contract at ail. Indeed, thèse imposed duties are primary 
obligations. This doctrine has often been announced by law writers 
and judges in différent forms, and its truth is obvions enough from 
a simple statement of the proposition. Eailroad Oo. v. Swift, 12 
Wall. 262; Railroad Co. v. Derby, 14 How. 468; Pollard v. Railroad 
Co., 101 U. S. 223; Ray, Pass. Carr. p. 19, § 3, and cases; Tayl. Priv. 
Corp. §§ 350, 351, and cases cited. And thèse obligations, thus im- 
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posed by law f rom motives of public policy, the carrier cannot limit 
or modify, except by consent of the person dealing witli such carrier, 
and then not to an extent without limit The carrier cannot, for 
example, validly stipulate for immmiity from liability for losa result- 
ing from négligence. This is now fully established by leading cases 
of tbe highest authority, sueb as Bailroad Co. v. Lockwood, 17 Wall. 
357; Eaiiway Co. v. Wynn, 88 Tenn. 320, 14 S. W. 311; Railway 
C!o. V, Sowell, 90 Tenn. 19, 15 S. W. 837; Transportation Co. t. Bloch, 
86 Tenn. 392, 6 S. W. 881; Inman v. Bailroad Co., 129 U. S. 128, 9 
Snp. et 249; The Edwin I. Morrison, 153 U. S. 211, 14 Sup. Ct. 823. 
The carrier's obligations being in part defined by the contract and 
in part imposed by law, regardless of the expressed contract, a count 
upon the contract contained in the bill of lading may be united in 
the same déclaration with a count in tort for négligence in the loss 
of the goods shipped. Eailroad Co. v. Soper, 8 0. C. A- 341, 59 Fed. 
879. And an action against two railway companies for personal 
injuries resulting from their négligence is an action ex delicto, al- 
though the déclaration shows that plaintiff held a ticket for trans- 
;^ortation on the railroad, which ticket, of course, constitutes a con- 
tract, to the extent of its stipulations. Bailroad Co. t. Laird, 7 C. 
0. A. 489, 58 Fed. 760. So a passenger wrongfully ejected from a 
train by the conductor, on the claim that he is not the person named 
in his ticket, is not limited to an action for breach of the contract. 
Railway Co. v. Buss, 6 C. 0. A. 597, 57 Fed. 822. There is nothing in 
the case of Eailroad Co. t. Neal, 11 Lea, 270, in conflict with what 
is hère said. The shipper, then, for a loss, may sue in assumpsit, 
upon the contract, or in case, for négligent omission of a duty im- 
posed by law, independently of the contract, or for an injury done 
to the property, as the f acts of the case may be. The existence of a 
contract therefore imposes no limit on the kind or character of the 
suit which may be brought This is determined by the nature of the 
injury suflfered by the shipper or passenger. Of course, référence 
is hère made to the form of action only as illustrating the proposition 
announced, — ^that rights and obligations grow out of every transac- 
tion with the carrier beyond those stipulated in the spécifie contract 
itself. Forms of action in this state were long since abolished by 
the Code (Mill. & V. § 3440), so far as concerns any question of plead- 
ing or practice. The contract imposing no limit on the right to sue 
the carrier for an omission of duty, or an injury done, regardless of 
the terms of the contract, there is, of course, no restriction, on ac- 
coant of such contract, against the passenger or shipper, in his ef- 
fort to show that his claim is one of the class deflned and protected 
by the act of 1877. To bring a judgment within the limited class 
defined by the act, it must be — First, for damages done to the per- 
son or property; and, second, "in the opération of its railroad in this 
state." The statute bas been before the courts only in the cases 
of Frazier v. Bailway Co., 88 Tenn. 138, 12 S. W. 537; Id., 139 U. S. 
288, 11 Sup. et. 517; and Railroad Co. v. Evans, 14 C. C. A. 116, 66 
Fed. 816. The only one of thèse cases bearing upon the point now 
considered is that last cited, in which, in the progress of the opinion, 
Judge Lurton comments on this statute as folio ws: 
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"The claîm of Kratz©nstein was for damages lu détention of freight shJpped 
over Its Une of rallwày. Tliere is no évidence as to the character of the dam- 
ages sustalned. If the goods perished or were injured In transit through this 
State, Kratzensteln would seem to be within the saving of the statute, as 
having a clalm for 'damages done • * • to property in this state.' There 
are two objections to this clalm: First It is not shown that Kratzenstein's 
property was damaged in the opération of the rallway. If hls loss was not 
due to an actual injury to hls property, then he has not made ont a case of 
'Injury to property,' wlthin thè meanlng of the aet of 1877. Second. It Is not 
shown that any Injury was done hls property in the opération of the road 
wlthin this State. If hls damages were sustalned at some point on the Une, 
but In another state, the clalm is not wlthin the act. Kratzenstein allèges 
that hls loss was 'for a delay at Chattanooga,' The answer only admlts that 
hls judgment was for damages for 'détention on some part of its Une of rail- 
road.' There is no évidence as to where he sustalned hls loss, or as to whether 
hls damages were to the goods In shipment, or for a décline In the market, 
or loss of a profitable contract by reason of delay. One who seeks to avail 
himself of a provlso limlting the opération of a gênerai power must brlng him- 
self clearly wlthin the exception." 

It is true that a point in the construction of the statute could 
hardly be considered as deflnitely settled by what is said, and that 
the language is guarded; but this is characteristic of a really abl« 
and critical judge, and only adds value to the opinion as far as given. 
It is clear from what is hère said, as well as the terms of the act 
itself, that it is not material whether the claim is for damages di- 
rectly done, or damages suffered in conséquence of négligence in any 
form. t 

It is next insisted by the able counsel for the trust oompany that 
according to the doctrine of Butler v. Railroad Co., 8 Lea, 32, and 
Eailway Co. v. Kelly, 91 Tenu. 699, .20 S. W. 312, the damages did 
not occur "in the opération of the railroad," but while in custody of 
défendant oompany as a warehouseman. What the court decided iu 
those cases was that when the freight arrives at the point of destina- 
tion, and is deposited in the carrier's dépôt, the liability of the Com- 
pany as common carrier ceases, and the liability thereaf ter is that of a 
warehouseman, involving the duty of ordinary care. The court did 
not consider, and clearly did not décide, that the use of the dépôt 
was not a part of the opération of the railroad. The statute is to 
be construed in the light of the actual facts and circumstances of the 
subject to vFhich it relates. Thèse dépôts, and their use at the prin- 
cipal stations, are just as essential to the opération of a railroad as 
any other part of the equipment. This is vrell known to be so, and 
the facts which make it so need not be stated. The opération of 
the railroad is not conflned to the movement of its cars, but includes 
the use of its dépôts and ail appliances, until delivery to the con- 
signée is complète, and the duty of the company terminated. In 
Easton v. Kailway Co., 38 Fed. 12, Judge Pardee said: 

"A debt of a railroad company, arlsing out of the loss by lire of goods whlIe 
In possession of said railroad company as a common carrier, Is generally, and 
perhaps properly, classed as an operating expense; but when presented 
against an insolvent railroad company over four months after the railroad 
property is placed in the hands of a recelver in a foreclosure suit, and urged 
as a lien upon the income of the property earned by the recelver, it is neces- 
sary to dlscrimlnate sueh a debt from debts arlsing for labor, supplies, equlp- 
ments furnished for, and necessary for keeping up, the railroad, as 'a gomg 
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FoUowing, and giving full effect to the rulîng iû, Eailway Oo. v. 
Kelly, I hold that the destruction of consignee's property resulted 
from the négligence of the railway company; and the judgment, in 
my opinion, is one for damages done to property, within the class 
protected by the act of 1877. Views of the statute entertained by 
leading members of the bar are so divergent that I deemed it a fit 
occasion for stating at some length the court's opinion. The opinion 
is limited strictly to the facts which call for judgment. 



In re SUMMBRHAYBS. 

(District Court, N. D. California. November S, 1895.) 

No. 11,205. 

QBAND JUBORS — DiSCLOSING PrOCEEDINGB — CONTEMPT. 

A fédéral grand jury, wlien Impaneled, was properly Instrueted by tlie 
court in respect to the duty of Its members to keep their délibérations se- 
cret, and to abstain from ail conversation in regard thereto outdîde the 
Jury room. Subseauently, one F., who had caused an alleged crime, re- 
lating to mattersi in which he was interested, to be investigated by the 
grand jury, presented to the court an atlidavit in whlch he alleged that 
one of the grand jurors had accosted him and his counsel in an hôtel, re- 
questing an interview, and had there conversed with them for some hours 
about the matters before the grand jury In which F. was Interested, tell- 
ing them many things which had occurred in the grand jury room and 
suggesting that, for money, F. might secure the indictment of the persons 
whom he wished to bave indicted. TJpon investigation of the charge in 
court, the juror denied that he had suggested bribery, but substantially 
admitted the other allégations, claiming that he had only inadvertently 
violated his duty. Held that, upon the juror's own admission, disregarding 
the charge of soliciting a bribe which, as it involved a crime, should net 
be passed upon in contempt proceedings, it appeared that the juror had 
been guilty of a contempt of court, Involving a serious wrong, which could 
not, consistently with the clrcumstances, hâve been inadvertent, and he 
should be punished by Imprisonment for six months. 

In re order to show cause why H. J. Summerhayes, a member of 
the grand jury of the district court of the United States for the 
Northern District of California for the July, 1895, term, should not 
be punished for contempt of court in disobeying an instruction of 
said court. 

H. S. Foote, U. S. Dist. Atty., and Bert. Schlesinger, Asst. U. S. 
Dist. Atty. 
Robert Ferrai, for H. J. Summerhayes. 

MORROW, District Judge (orally). The grand jury of this court 
was impaneled on the Ist day of August of the présent July 
term. The respondent was drawn as a member of that body. He 
was impaneled, after being examined as to his qualifications, to 
serve as a juror, and was thereupon sworn in this court by the 
clerk ; the clerk first administering the oath to the f oreman of the 
j ury in this f orm : 

"You, Philo D. Jewett, as foreman of this grand inquest for the body of the 

Northern district of California, do solemnly swear that you will dillgently 

inquire and true presentment make of ail such matters and things as shall 

be given you In charge, The counsel of yourself and your fellows you shall 

v.TOf.iîo.S— 49 
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keep secret. YoU shall jjresent po person from envy, Uatred, or malice. 
Nei-Oier shajl you leave any person unpresented from fear, favor, affection, 
gain, reward, or the hope thereof. But you shall présent, ail things truly as 
they cônie to your knowledge, according to the best of your understanding. 
So help you GOd." 

This same oath, taken by the foreman of the grand jury, was 
administered by the clerk to ail the other members of the body. 
Aftër the oath had beén administered to the grand jury, the court 
proceeded to instruct the members as to their duty, and, among 
other things, instructed the jury, particularly : 

"That you must keep your délibérations secret. You are not at liberty eveu 
to State that you hâve a matter under considération. You wlU allow no one 
to question you as to your action or the action of your associâtes on the grand 
jury." 

In other words, the instructions of the court were, speciflcally, 
that the lips of the jurors were absolutely sealed respecting every 
matter that might come before the body in the course of its pro- 
ceedings. It is not for a juror to disclose any secrets of the body 
of which he is a member, or reveal anything concerning any matter 
brought before the jury, nor is it the province of the juror to 
privately interview witnesses, or to approach witnesses who hâve 
been before the jury, concerning their testimony, outside of the 
jury room. The instructions, in this respect, were full and spéci- 
fie. 

On the 7th of this month the following affidavit was presented 
to this court: 

"Northern District of Callfornla, City and County of San Francisco, State of 

Calif ornia— ss. : 
"WalterK.Freeman, being flrst duly sworn, déposes and says: That he is one 
of the parties to an interférence proceedlng now pending in the United States 
patent office, wherein the Westinghouse Electric Company, Gibbs, et al., are 
also contesting parties. That, pursuant to notice served on the part of said 
Westinghouse Electric Company, Gibbs, et al., he came to San ï'rancisco on 
or about the 23d day of October, A. D. 1895, with hls counsel, J. B. Church, 
Bsq., of Washington, D. C, in order to attend the examlnatlon of witnesses 
produced on behalf of said Westinghouse Electric Company, Gibbs, et al. 
That, upon hls arrivai In San Francisco, he learned certain facts which led 
him to belleve that a consplracy had been formed to suborn witnesses to give 
perjured testimony, and in furtherance of that consplracy that threats and 
intimidation had been used in the case of certain witnesses which It was 
proposed to examine in said proceedlng. That, upon ascertaining thèse factsi 
and within twenty-four hours after bis arrivai, he laid the matter as then 
known to him before the United States district attomey, and requested that 
the same be investigated. That subséquent developments confirmed bis sus- 
picions, and the matter was agaln brought to the attention of the United 
States district attorney's office, whereupon the parties coneerned were sub- 
pœnaed before the United States grand jury, to the end that the whole matter 
might be fully and falrly Investigated. I was subpœnaed to appear before 
the grand jury at 2 o'clock p. m. on Tuesday, the 5th inst. I am informed 
that other witnesses, includlng 3. B. Church, Esq., my Said counsel, was 
sworn before the grand jury on the Ist inst, and that, pursuant to an ad- 
journment, some witnesses were examined on the 5th inst., and I was sworn 
and cautioned by the foreman of the grand jury at about 4:30 p. m. on said 
day, and notified to appear on the 8th inst. at 2 o'clook p. m. On the evenlng 
of said 5th day of November, as we were leaving the grill room of the Palace 
Hôtel, through the bllliard room, where we were stopping, whlle I was in 
Company with Mr. Church, the latter was accosted by a gentleman, whom I 
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bad seen In the grand jury room, and whom I supposed to be one of the mem- 
bers of the United States grand jury. I heard him request Mr. Oàureh to 
introduce Mm to his client, Walter K. Freeman, referring to myself. He 
mentioned his name, whlch I did net fully gather, and thereupon we went 
to the opposite side of the billiard room and sat down, and he explained, then, 
that he was the only man on the jury that knew anything about electrical 
matters, and he would lilie to get some points. Prom thls point an interview 
began, whlch lasted froœ about 8 o'clock until mldnight, during whieh time 
he discussed very freely his expériences as a juror in eriminal cases and as a 
grand juror in the county and fédéral courts. He, of his own volitlon, intro- 
duced the subject-matters whlch I had brought to the notice of the United 
States district attorney, and whlch were belng consldered by the United 
States grand jury, and he stated, among other thlngs, that he had listened 
to the testimony given in the grand jury room by Warren P. Freeman, and 
discussed his testimony, and remarked that he would not belleve hlm under 
oath, because he sald that, during the time that Warren P. Freeman was be- 
fore the grand jury, he acted and told his story In a susplclous way; that he 
seemed more Interested in looking at his boots thari In glvlng an Intelligent 
story of his connection with the affalrs whieh led up to charges being pre- 
ferred against hlm before the grand jury. Continuing, he referred to the tes- 
timony given by Marvin L. Freeman before the grand jury, discussed It, and 
said that he dld not thlnk Marvin was telling the whole truth; that he be- 
lieved he was holding something back, and asked me If I knew what It was. 
The reason he gave for not having confidence in Marvin L. Freeman's 
testimony was because Marvin seemed to hesltate and thlnk, and acted as 
though he was endeavoring to tell a flxed-up story, and in this connection he 
remarked that he thought that a man who was telling the truth would speak 
up promptly, and would tell the same story forty-seven différent times In as 
many différent ways, and stlll tell the truth. 

"During our conversation Mr. Church excused hlmself for a few moments, 
and during his absence that person, whose name Mater leamed was H. J. 
Summerhayes, began questloning me very closely regarding the flnanclal 
status of the Ft. Wayne Electric Corporation, whom he seemed to understand 
was the owner of the inventions In controversy, and he proceeded to inqulre 
whether or not I could secure enough money to handle the case pending be- 
fore the United States grand jury. He said: 'Xou must know, Freeman, that 
if the proper influence Is brought to bear you can hâve done what you want.' 
Continuing, he made a statement as to his knowledge of jury duty, and the 
probable influence he would hâve with the présent grand jury, and asked me 
what It would be worth to the Ft. Wayne Electric Corporation to bave H. 
S. McKaye and Warren P. Freeman indlcted for intimldatlng witnesses. He 
sald: *ïou know it would bave great Influence In the patent office, and will 
be woi-th a great deal to you. If thls is brought about.' As he contlnued hls 
conversation, he drlfted to a point where he made a comparlson between the 
compensation recelved by the gentlemen who are members of the United 
States grand jury, and in this connection remarked: 'We only get two dollars 
a session,— four dollars a week,— and you f ellows are flghting hère for patents 
that are worth millions to whoever wins the suit, and are asking us to go 
into an investigation at the rate'of four dollars a week, and décide a question 
that would bave great Influence in the patent office. Now, look hère, Free- 
man; this is not falr. The lawyers are gettlng blg money ont of this thing, 
and I know that the Westlnghouse Electric Company bas got a whole lot of 
money avallable for the purpose of flghting you hère; so, why don't you 
resort to the same means? You know that you could fight the devll out of hell 
If proper influence was brought to bear.' Continuing In thls straln for some 
time, he contlnued and sald: TU tell you, my opinion Is that it Is not a fair 
division of the spoils.' I then Inquired whether or not It was a practice in 
Oalifomia In fixlng jurles. He sald it was not an uncommon thing to do, but 
that he had never accepted or had anything to do with any such aflfalrs, be- 
cause he was a wealthy man, and above such Influences. At about thls time 
Mr. Church returned to the billiard room, and Summerhayes' conversation 
drlfted to a récital of Personal expériences, and then drifted back again to 
hls Intimate acqualntance with certain reputable gentlemen of San Francisco, 
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and spoke of them lu a manner that gave me the impi-eBsion that his social 
standing was of the best; that hls integrity and influence as foreman of grand 
juries had never been questloned, and that the juries of whlch he had been a 
member in the past had always decided cases as he suggested, and in this con- 
nection he said: 'I bave been a juror for three years, with the exception of 
one weelc; and whlle acting as such iû the crlminal courts, every case that 
was ever trled resulted In a conviction.' 

"In thls affldavit I hâve eliminated such màtter and such parts of hls récital 
and conversation as seems necessary to Intelligently and briefly outline the 
drift of his remarlîs, wlthout going Into ail the détails. He quoted certain 
conversations between members and jurors In the jury room, and in this con- 
nection said that there had been a discussion betvceen hlmself and other mem- 
bers of the United States grand jury respecting the small compensation that 
they recelved, whleh was four dollars a week, for puzzling their heads over 
the affaire of myself and the Westlnghouse Electric Company, whlch involved 
millions of dollars. There are other fragments of sentences, Interspersed in 
the conversation; referring to what occurred'ln the jury room and commenta 
made by the jurors, whlch It would be Impossible to Intelligently express 
wlthout going into a lengthy statement of what was' said. And further 
déponent sayeth not. Walter K. Freeman. 

"Sworn to befoi*e me thls 7th day of November, 1895. J. S. Manley, 

"Commissioner U. S. Circuit Court, Northern District of California." 

This affldavit tended to show, not only that Mr. Summerhayes 
had violated his oath, but that he had been guilty of contempt of 
court, in misbehaving as a juror in revealing the proceedings of 
the grand jury and also in discussing matters which had been 
brought before that body. 

On that affldavit the court issued a citation, requiring the re- 
spondent to appear hère this morning and show cause why he 
should not be punished for contempt of court. He appeared, and 
through counsel asked that the witnesses in support of the affldavit 
might be produced for cross-examination. Pursuant to this re- 
quest, the witnesses in support of the charges contained in the 
affldavit were placed on the witness stand and examined as to the 
matters referred to in the affldavit. Mr. Freeman testified substan- 
tially as set forth in the affldavit. He was then cross-examined by 
Counsel for the respondent. Mr. Church, his attorney, was called, 
and requested to state what occurred on the occasion mentioned in 
the affldavit. He did so, and conflrmed the testimony of Mr. Free- 
man, in its principal features. He was cross-examined by counsel 
for respondent. Mr. Seidenberg, a reporter for a morning paper, 
was also called to testify to certain admissions said to hâve been 
mâde by Mr. Summerhayes at his house on the night of the 6th 
of November, concerning the same matter. He, also, was cross- 
examined by counsel for the respondent. The respondent then went 
uppn the stand and testified as to what occurred on this occasion. 
Hé has controverted or denied some portions of the testimony de- 
liyered by the witnesses in support of the charges contained in 
the affldavit. 

With respect to such portions of that affldavit as charge, or tend 
to charge, corrupt conduct, it probably involves offenses against 
the laws of the United States. If so, thèse matters must be tried 
elsewhere and by other methods of procédure than that which is 
now appropriate in this proceeding for contempt. When a person 
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is charged with the commission of a crime against the United 
States, he is entitled to hâve the matter investigated by the grand 
jury, and, if indicted, to be tried by a jury of bis peers. It is not 
for the court to détermine the questions of fact involved in a 
public offense, or the issues of fact presented in such matters. If 
the tendeney of respondent's conversation with Mr. Freeman was 
in respect to a violation of law, — if it was for the purpose of open- 
ing up negotiations leading to bribery and corruption, — ^that is a 
matter that should be investigated by the grand jury, and presented 
to the court in proper form for trial by a jury. The court has only 
to deal now with the question of conterapt, — to détermine whether 
the orders of this court and the laws governing their enforcement 
hâve been violated by the respondent. 

Section 723 of the Revised Statutes provides: 

"The said courts shall hâve power to impose and admlnlster ail necessary 
oaths, and to punish, by fine or imprlsonment, at thé discrétion of the court, 
contempts of their authority: provided, that such power to punish contempts 
shall not be construed to extend to any cases except the misbehavlor of any 
person In their présence, or so near thereto as to obstruât the administration 
of justice, the misbehavlor of any of the otficers of said courts in their of- 
ficiai transactions, and the disobedience or résistance of any such offlcer, or 
by any party, juror, witness, or other person, to any lawful writ, process, 
order, rule, decree, or command of said courts." 

It will be observed that contempt of court may be committed — 
First, by the misbehavior of a juror in the présence of the court, or 
so near thereto as to obstruct the administration of justice; secondly, 
a contempt of court may be committed by a disobedience of a juror 
to a lawful command of the court. The oath taken by the respondent 
and the command given to him by the court was that the counsel of 
himself and his fellows he should keep secret; or, in other words, 
that he should not communicate with persons outside of the jury 
room with respect to any matter under investigation by the grand 
jury. The law and instructions of the court in this respect were not 
obscure, and there is no reason why a person should be in doubt as 
to their command. It is one of the inheritances we hâve as an 
English-speaking people, coming down through the long channels 
of the common law, to respect and sustain the sanctity of the jury 
room and the secrecy of the procédure of investigation provided for 
grand jurors. Indeed, the integrity of proceedings in criminal cases 
dépends almost entirely upon the jurors confining themselves to the 
investigation of only such matters and things as they hâve received 
from the court, or from the district attorney, in the grand jury room, 
and through regular channels.^ For a juror to reçoive docunjents 
or papers, or anything pertaining to a case, outside of the jury i-oom, 
is not only clearly in violation of his oath, but it is contrary to the 
principles of our jurisprudence and the whole System of law we 
are called upon to administer. If jurors may leave the jury room 
and privately obtain évidence elsewhere, if the jury can be dismissed 

i A grand jury of the United States does not possess the inquisitorial pow- 
ers conferred by statute upon state grand jurles. Charge to Grand Jury, 2 
Sawy. 671. 
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tfom a court or jury room, and the individual members be permitted 
to interview parties or witnesses outside of the jury room, the courts 
may as well close their doors, and let the administration of justice 
fall into the hands of those who will deal in it as an article of Per- 
sonal favor or purchasable merchandise. But this is a government 
of law, and we are charged to exécute the law, and to see that it is 
preserved in ail its integrity, and so conduct ail the proceedings that 
not a breath of suspicion should ever properly attach to any verdict 
or judgment, and when we forget to insist upon ail the safeguards 
that belong to proceedings in courts of law, we must not be surprised 
to find our form of government under the law a subject of ridicule 
and dérision; indeed, it may not stand the strain of distrust that 
accompanies irregularity and corruption in the administration of 
justice. 

The court appréciâtes the unfortunate position of the respondent 
in this case, as stated by his counsel. He cornes hère, undoubtedly, 
with the crédit of a reputable citizen. He has borne, heretofore, so 
far as I know, a good réputation. But he has certainly disobeyed 
the order of the court. He ought to hâve thought of his good répu- 
tation when confronted with the situation, as it appears hère pre- 
sented to the court by the testimony. He ought not to hâve ap- 
proached thèse men. He ought not to hâve allowed himself to corne 
in contact with them, or to discuss with them the proceedings of the 
grand jury, even to the estent hé admits. While I am not now 
considering anything further than the mère fact of the respondent 
having disobeyed the order of the court, still there clings about the 
aiïair the atmosphère of wrong, — serions wrong. There is, I am 
afraid, something more than the mère disobedience of the order of 
the court. It is said by counsel that ail there was to it was indis- 
crétion, and it has been characterized as though the conduct of the 
respondent was a matter of possible thoughtlessness. That is not 
the case. The case cannot be disposed of in that way. It is a 
serious matter. It must be considered that there was some reason 
for this juror having a conversation in a public billiard room with 
Freeman and Church, covering the long time stated in the testimony. 
It cannot be disposed of as a passing cohversation. I think that, 
while the testimony in this case has been brought to my attention 
orally, and has not been left to be disposed of by the affidavits of 
the persons who had knowledge of the facts and the answer of the 
respondent, I am permitted, under the rules governing the examina- 
tion of such a case, to détermine whether or not the story of the 
respondent is consistent with the situation. I am bound to say that, 
from ail the statements, I do not think his story is consistent with ail 
the circumstances of the case, even as admitted by himself. The 
meeting of thèse persons in a public billiard room, and the claim that 
the respondent was merely talking to a Mr. Buckman indirectly, and 
in a formai way, about the case before the grand jury, does not 
seem to be in accord with the situation of affairs. I am now speak- 
ing of the case as presented by the respondent himself, disregarding 
the statements of Mr. Freeman and Mr. Church. The respondent's 
own statement of the situation is not sufflcient to account for the 
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interview, or the color he gîves to it. I think ît îs a serions offense. 
I think it is one of the gravest offenses that has been committed In 
this district against the regular and proper administration of the law. 
The respondent must be punished, and I think he ought to be pun- 
ished severely. 

The sentence of the court is that he be imprisoned for the term of 
six months, and that this imprisonment be executed in the county 
jail of San Francisco. 



In re DE LONG et al. 
(Circuit Court, D. Massachusetts. December 3, 1895.) 

CnSTOMS DOTIES— CONSTRDCTIOIÎ OP LaWS— FrESH FiSH. 

In the tarife act of August, 1894, the free Ust (paragraph 481) enumerate» 
"Flsh, frozen or packed In Ice fresh." The schedule relatlng to dutiable 
flsh enumerates (paragraph 210) "Herrlngs, plckled, frozen, or salted, and 
sait water flsh frozen or packed in ice, one-half of one cent per pound." 
Beld that, under the rule cf construction requiring each part of a law to be 
made effective if possible, the paragraph In the free list must be held as 
generic, and paragraph 210 as exceptional or spécifie. 

This was a pétition by Edward R. De Long and others for a re- 
view of the décision of the board of gênerai appraisers in respect 
to the classification for duty of certain imported flsh. 

Thomas H. Russell, for petitioners. 
Wm. G. Thompson, for the United States. 

PUTNAM, Circuit Judge. The tariff act of August, 1894, eon- 
tains in the free list this paragraph: "(481) Fish, frozen or packed 
in ice fresh." The schedule relating to dutiable fish contains the 
following: "(210) Herrings, pickled, frozen, or salted, and sait water 
fish frozen or packed in ice, one-half of one cent per pound." 

The issue hère arises from the incongruous expressions touching 
fish, frozen or packed in ice, found in the paragraphs quoted. The 
imperative rule of construction applicable to the case is that each 
paragraph shall be held effectire if possible. Ail other rules re- 
ferred to by counsel are subordinate to this, and some of them fan- 
ciful. It is possible to make each paragraph effective by holding 
481 generic, and 210 exceptional or spécifie; and the court is com- 
pelled to accept this construction as obligatory upon it. If the re- 
suit of the application of this rule of construction should prove ab- 
surd in any particular case, some other rules must be sought for. 
But such is not the fact hère. Since the abrogation of the articles 
of the treaty with Great Britain of 1871, in pursuance of which the 
products of the sea fisheries of the maritime provinces were made 
free, congress has pursued a policy, more or less restricted, of im- 
posing duties on Canadian salt-water flsh. We think this was 
never relaxed, beyond admitting free fish, intended for daily or im- 
médiate consumption. This exemption gave rise to a perplexing 
controversy, whether flsh frozen or packed in ice came ordinarily 
within that classification. The framers of the act of 1894 were 
apparently anxious to obviate that question, and their anxiety was 
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perhaps so great that they omitted to enumerate fresh flsh not 
frozen nor packed in ice. However this maj hâve been, the policy 
to which vre refer had.especial relation to the products of the sea 
fisheries of the maritime provinces, and paragraph 210, as inter- 
preted by us, in connection with the settled purpose declared anew 
in paragraph 568, to admit free ail products of our own fisheries, 
affects principally Canadian salt-water flsh. 

Let there be a judgment afQrming the décision of the board of 
gênerai appraisers. 



MERWIN V. MAGONE, Collector. 
(Circuit Court of Appeals, Second Circuit December 2, 1895.) 

1. Appeal — Revikwablb Question — Dirbction of Verdict. 

Where each party asks for the direction of a verdict In his favor, the 
flnding of fact involved in granting the request of one party Is conclusive 
on appeal if there is any évidence to sustain it Beuttell v. Magone, 15 
Sup. et. 566, 157 U. S. 154, applied. 

8. Same— Action to Eecover Duties Paib— Suppicienct ok Evidence. 

In a,n action to recover duties paid, on the ground that there was a short- 
age in thé Importation, the only évidence conslsted of the returns to the 
collector of the subordlnate customs officiai, which were conflicting on 
the question of the existence of a shortage, and an ex parte affidavlt of 
the master indorsed on the manifest that certain pacliages were "short 
ehipped." At tlie close of the évidence each party requested the court to 
direct a verdict, and def endant's motion was granted. Hdd no error. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action at law by Samuel E. Merwin, trustée, against 
Daniel Magone, collector of the port of New York, to recover cer- 
tain duties paid under protest. The circuit court directed a ver- 
dict for défendant, and entered judgment accordingly, to review 
which the plaintiff sued out this writ of error. 

Comstock & Brown, for plaintiff in error. 

James T. Van Eensselaer, Asst. U. S. Dist. Atty., for défendant in 
error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. On March 3, 1887, E. S. Wheeler, do- 
ing business under the name of E. S. Wheeler & Go., of New Haven, 
Conn., imported by the vessel Westernland, and entered at the port 
of New York, a large quantity of iron wire fence rods. Subse- 
quently the importer became insolvent, and Samuel E. Merwin was 
appointed trustée for the beneflt of his creditors, and became vested 
with the title to his property. No question exists in the case aa 
lo the statutory rate of duty upon this merchandise, but the im- 
porter duly protested that the number of pounds upon which the 
duty was.imposed was in excess of the actual number of pounds 
which were imported or which came into the port of New York. 
The collector's décision was sustained by the secretary of the treas- 
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ury, and by an action at law, in which Mr. Merwin was plaintifl, 
the question duly came before the circuit court for the Southern 
district of New York and was tried to the jury. The invoice coy- 
ered 7,382 bundles of rods, divided into 8 lots, one of which included 
1,787 bundles marked "Nevins 4 blue." The bill of lading, the 
steamer's manifest, and the original warehouse entry contained a 
similar statement of the number of rods. In the original ware- 
house entry, the figures 1,787 were changed to 1,570, and the total 
number in the bundles was changed from 7,382 to 7,166. It does 
not appear who made the altération. The naval officer's copy of 
the entry was not changed. The master of the vessel made oath 
to his manifest on March 8, 1887. In April, 1887, there was added, 
at the bottom of the manifest, the master's oath or affidavit that 
217 bundles of "Nevins 4 blue" were "short shipped." This afiSda- 
vit upon the manifest, the inspector's ofiQcial return, the weigher's 
olflcial return and the inspector's certiflcate, when the goods were 
laden for transportation to New Haven, ail which reported that 217 
bundles were not found, were offered in évidence by the plaintiff. 
Neither the master nor any of thèse officiais were examined in court. 
At the close of the testimony each party moved that the court di- 
rect a verdict in his favor. Neither party requested that any ques- 
tion of fact should be submitted to the jury. The court granted 
the def endant's motion, for the reason which was stated as f ollows : 

"I am prepared to décide this case on the ground that the Importer has not 
shown that he did not get thèse goods. There Is no swom testimony in the 
case from the beginning to the end to that effect, and the plaintiff cornes 
into court, without his own oath, to say that he did not get the goods. I 
thinli there Is nothing hère sufficient to entitle the piaintiff to recorer, and I 
Bhall grant the motion and direct a verdict for the défendant" 

To this direction the plaintiff excepted. 

It will be observed that neither party raised a question of fact, 
and each asked for a direction in his favor. In such a case, the 
finding is conclusive if there is any évidence to sustain it. Chrystie 
V. Foster, 61 Fed. 551, 9 O. 0. A. 606. This principle has been abun- 
dantly sustained by the courts of the state of New York, and has re- 
cently been verifled by the suprême court of the United States in 
Beuttell V. Magone, 157 U. S. 154, 15 Sup. Ct. 566, in which case the 
court say s: 

"This was necessarily a request that the court find the facts, and the par- 
ties are therefore concluded by the flnding made by the court, npon which 
the resulting instruction of law was given." 

There can be no valid objection to the circuit court's conclusion 
of law, that the plaintiff cannot recover unless he offers satisfactory 
évidence that a portion of the cargo named in the invoice was not 
on board when the vessel arrived in port. There was neither a 
conclusion that he could not recover if the. question of fact Bhould 
be decided in his favor, nor that the décision of questions of fact, 
in cases of allowance of duties for missing articles or packages ap- 
pearing in the invoice, is within the exclusive control of the custom. 
house officiais. The law upon the subject was stated in Bobertson 
T. Bradbury, 132 U. S. 491, 10 Sup. Ct. 158, as f ollows: 
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"If any pprtlon of them [the goods alleged to hâve been lost] has never 
corne to hand, but has been actually lost, the case would seem to come within 
the spirit of Section 2921 (Rev. St. U. S.), whleh says that 'if, on the ôpening 
of any package, a deflclency of any article shall be t'ound on exauiination by 
the appraisers, the same shall be certified to the coUector in the invoice, jind 
an allowance for the same be made in estimating the duties.' The ap- 
praiser's certiflcate in the présent case related merely to pro rata vaine, and 
uot to quantity. That was ascertained and certifled by the weighor. if 
ouly half of tiie cargo was found on board the ship, it could hardly be con- 
tended that the importer would be bound by hls entry and invoice to pay 
duty on the entire cargo shipped at Antwerp." 

It can hardly be contended that there was no évidence to sustain 
the flnding^ especially when the burden of proof l'ested upou the 
plaintiflf, and was attempted to be borne by returns to the collecter 
of subordinate officiais, and by an ex parte afiadavit of the master 
of the vessel. ' The question of fact thus rested entirely upon the 
customhouse papers, which were conflicting in their statements, 
and which the circuit judge justly regarded as an unsatisfaetory 
class of évidence to prove that the goods had been lost or were not 
shipped on board the vessel. 

Judgment is affirmed. 



MAGONB, Oollector, V. ORIGBT, 
(Circuit Cou'rt of Appeals, Second Circuit. Dëcembei- 2, 1895.) 

1. OUSTOMS DtJTIES— CONCLUSIVBîïKSS OF APPEAISEMENT— IlLEiSAL ApPRAISE- 

MENT. 

In an action to recover duties pald under protest, the appraiscmeJir. 
though conclusive in respect to errors of judgment and mlstaken ideas 
of quality 6r value, or the éléments entering into the cost of mamifacture, 
may yet be inqulred Into in respect to any alleged illegâlity In the action 
of the appraisers, such as adding illégal items to make up increased valuy, 
or proceeding upon principles of valuation which the sta tûtes coudemu. 
Robertsôn v. Frank Bros., 10 Sup. Ct. 5, 132 V. S. 17; Mtiser v. Magone. 
15 Sup. et 77, 155 U. S. 240, and Paé^avant v. V. S., là Sup. Ct. !r>T2, 34S 
U. S. 214, followed. 

2. Same. . ; : ■ ,'.,..■ 

Inereases of valuation, made by appraisers to cover the expenge of 
ticketing, taping, or tying up pièces of cloth of the length ordered, and 
placing thém ready for shipment, are ïh violation of section 7 of the act 
of March '3, 1883 (22 Stat. 523), which repeals pre-existing laws iipon the 
subject, and provides that certain charges theretofore entering Into the 
computatioi» pf value could no longer De considered. 
8. Samb — ïlEv;iPW ON Brror — Direction dp Verdict. 

A request by each party for the direction of a verdict in his favor is 
virtually a request that the court find the facts, and its flnding Is conse- 
quently conclusive on the parties if there is any évidence to sustain it. 
Merwin v. Magone, 70 Fed. 776, followed, 
4. Same— QùAiiiBiCATiONS of Mbrchant Appraiser. 

Ifl an actioi^ to recover duties alleged to hâve been llîegàlly exacted be- 
cause the' raerchant appraiser in the reappraisement was not f amiliar with 
the charactei: and value of the goods, as required by Rev. St. § 2930. the 
importer may, if .the objection was duly taken In his protest, show by the 
testimony of the appraiser himself that the provisions of the statute were 
disregarded., 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 
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This was an action by Arthur Origet against Daniel Magone, 
collector of the port of New York, to recover duties alleged to hâve 
been illegally exacted. The circuit court directed a verdict for the 
plaintiff, and entered judgment accordingiy. The défendant appeals. 

In 1887 Arthur Origet imported into the port of New ïork, by the vessels 
La Champagne, Aurania, Adriatlc, and Umbria, merehandise specifled in four 
lavoices and four entries, which consisted of woolen cloths, to be used for over- 
coats, and eut into lengths suitable for single garments. ïhe gênerai appraiser 
found that the market value Of the goods was greater than the invoiee val- 
uation, and, upon the importations by the Aurania, Adriatlc and Umbria, in- 
creased the valuatlon more than 10 per cent, above the Invoiced and entered 
value of each of said importations. ïhe collector exacted duty upon the value 
so increased, and an additional duty of 20 per cent, thereon under section 2900 
of the Revised Statutes. Upon the importation by La Champagne, the ap- 
praiser advanced the market value over the entered value to an amount less 
than 10 per cent, thereof, and the collector liquidated the duty upon the value 
as thus increased, wlthout penalty. Upon the importer's application for a re- 
appraisement, the collector appointed Mr. Abram Baudpine as a marchant 
appraiset to aet with the gênerai appraiser upon the entry of La Champagne, 
and appointed Mr. Jnlius Ballin as a marchant appraiser to act upon the re- 
appraisement of the merehandise specifled in each of the other entries. Upon 
thèse reappraisements, the advanced valuatlons flrst made by the gênerai ap- 
praiser were sustained. The Importer, in proper season, protested against the 
exaction of duty by the collector on the increased valuatlons, the protest stat- 
ing, in divers forms, that the reappraisement included, in Its estimate of value, 
charges and items which were expressly excluded by section 7 of the act of 
Mareh, 1883 (22 Stat 523), and that therefore the reappraisement included il- 
légal items and proceeded upon a principle prohiblted by the statute. The pro- 
test implied, if It dld not express, that one of the merchant appralsers was 
not experienced in the merehandise in question and familiar therewith. Ar- 
gument upon the sufficiency of this part of the protest was made in the briefs 
of counsel; but as no mention of this point was made in the assignment of 
errors, it was disregarded by the court, in accordance with Rule 11. 11 C. 
C. A. cil., 47 Fed. vl. 

Two questions of fact, only, were presented on the trial in the circuit court. 
One related to the competency of Mr. Ballin. The other was whether the 
items, if any, which were added by Mr. Baudoine and his associate to the net 
cost of uncut goods were the identical items which the statute required to 
be disregarded. The two merchant appraisers were the only witnesses in the 
case. At the close of the testimony, néither party asked to go to the jury 
upon a dlsputed question of fact, and each asked for a direction for a ver- 
dict in his favor. The court was of opinion, from Mr. Ballin's own testimony, 
that he was not an experienced merchant, who was familiar with the char- 
acter and value of the goods in question, and, from Mr. Baudoine's testimony, 
that he added to the net cost of goods in lengths, the cost of tieketing and 
tying up the eut goods and making them ready for shipment, and directed a 
verdict for the plaintiff. To this direction the défendant excepted. 

Section 2907 of the Revised Statutes provided as foUows: 

"In determining the dutiable value of merehandise, there shall be added to 
the cost, or to the actual wholesale price or gênerai narket value at the time 
of exportation in the principal markets of the country from whence the same 
has been imported into the United States, the cost of transportation, ship- 
ment, and transshipment, with ail the expenses included, from the place of 
growth, production, or manufacture, whether by land or water, to the vessel 
In which shipment is made to the United States; the value of the sack, box 
or covering of any kind In which such merehandise Is contained; commis- 
sion at the usual rates, but in no case less than two and a half per centum; 
and brokerage, export duty, and ail other actual or usual charges for puttlng 
up, preparing, and packing for transportation or shipment." 

Section 14 of the act of June 22, 1874 (18 Stat. 180), entitled "An act to 
ameud the customs laws and repeal moleties," provided as follows: 
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"That whenever any statute requîres that, to the cost or market value of 
any goods, wares, and merchandise imported into the United States, thero 
shall be added to the Invoice thereof, or, upon the entry of such goods, wares, 
and merchandise, charges for • * * any other Incidental expenses attend- 
ing the packing, shipping, or exportation thereof from the country or place 
where purchased or mànufactured, the omission, without intent thereby to 
defraud the revenue, to add and state the same on such invoice or entry shall 
not be cause of a forfaiture of such goods, wares, and merchandise, or of the 
value thereof; but In ail cases where the same, or any part thereof, are omit- 
ted, it shall be the duty of the coUector or appralser to add the same, for the 
purposes of duty, to such invoice or entry, either in items or in gross, at such 
price or amount as he shall deem Just and reasonable (which priée or amount 
shall, in the absence of protest, be conclusive), and to impose and add thereto 
the further sum of one hundred per centum of the price or amount so added; 
which addition shall constlture a part of the dutiable value of such goods, 
wares, and merchandise, and shall be colleetible as provided by law in respect 
to duties on imports." 
Section 7 of the act of March 3, 1883 (22 Stat. 523), provided as foUows: 
"That sections twenty-nlne hundred and seven and twenty-nine hundred 
and eight of the Hevised Statutes of the United States, and section fourteen 
of the act entitled 'An act to amend the customs revenue laws, and to re- 
peal moietles,' approved June twenty-second, eighteen hundred and seventy- 
four, be, and the same are hereby, repealed, and hereafter none of the charges 
imposed by said sections, or any other provisions of existlng law, shall be 
estimated in ascertalning the value of goods to be imported." 

Henry C. Platt, Asst. U. S. Atty., for plaintiff in error. 

W. Wicham Smith, for défendant in error. 

Before WALLACE, LAGOMBE, and SHIPMAN, Circuit Judges. 

SÏÏIPMAN, Circuit Judge (after stating the facts), The défend- 
ant below excepted to sundry questions, addressed to Mr. Baudoine, 
which were intendèd to elicit from him the fact that, in the reap- 
praisement, items of cost were added to the invoice priées which 
were prohibited, by section 7 of the act of March 3, 1883 (22 Stat. 
523), from being regarded in estimating the dutiable value of im- 
ported goods. For example, the witness was asked "if there was 
any item of cost covered by your advance to invoice priées on this 
invoice other than the cost of cutting the goods into eut lengths, 
you may state what that item of cost was," which question was ad- 
mitted against the objection of the défendant. It is true that, 
under the statutory System which existed at the time of the reap- 
praisement, errors of judgment of the appraisers, their mistaken 
ideas of the quality of the goods, or of the values of the éléments 
which entered into the cost of manufacture, or their erroneous men- 
tal processes in reaching conclusions, could not be inquired into. 
Neither could they be compelled to disclose the reasons which di- 
rected their conclusions, but the illegality of their acts was open 
to examination by the jury, in an action at law against the collecter 
to recover an excessive exaction,^as, for example, if they had add- 
ed illégal items to make up the increased value, or if they had pro- 
ceeded upon principles of valuation which the statutes upon the 
subject condemned. Robertson v. Frank Bros., 132 U. S. 17, 10 Sup. 
et. 5; Muser v. Magone, 155 U. S. 240, 15 Sup. Ct. 77; Passavant 
V. U, S., 148 U. S. 214, 13 Sup. Ct. 572. At the time of thèse importa- 
tions, the provisions of section 2907, which deelared that, in deter- 
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mining the dutiable value of merchandise, the actual or usual charge 
for putting up, preparing, and packing for transportation should be 
added to the cost, or to the gênerai market value, had been repealed 
by section 7 of the tariff act of 1883 (22 Stat. 523), whlch provided 
that none of the charges imposed by section 2907 should be esti- 
mated in ascertaining the value of goods to be imported. The ques- 
tion of fact properly before the jury was, whether the appraisers 
had estimated in accordance with the old or new statutory require- 
ments, and vs^as one upon vifhich the only testimony in the case, that 
of Mr. Baudoine, was not entirely in harmony with itself. He clear- 
ly said that the advances made by him upon the invoice were made 
to cover the expense of the jobber's cutting the full pièces accord- 
ing to the ordered lengths, of ticketing, taping, or tying them up, 
and placing them ready for shipment. If thèse charges of ticketing 
and préparation for market were added, the appraisement was not 
in accordance with the statute. Both parties having virtually re- 
quested the court to find the facts, they are concluded by its 
finding, if there was any évidence to sustain it, and the only witness 
said enough to justify the court's conclusion of fact. Merwin v. 
Magone (not yet offlcially reported) 70 Fed. 776; Chrystie v. Foster, 
9 C. C. A. 606, 61 Fed. 551; Beuttell v. Magone, 157 U. S. 154, 15 Sup. 
et. 566; Kirtz v. Peck, 113 N. Y. 222, 21 N. E. 130. 

Since the décisions of Oelbermann v. Merritt, 123 U. S. 356, 8 Sup. 
et. 151, and Mustin v. Cadwalader, 123 U. S. 369, 8 Sup. Ct. 158, it 
bas not been doubted that section 2930 of the Eevised Statutes 
required that the merchant appraiser in a reappraisement should 
be familiar with the character and value of the goods, and that, in 
an action at law to recover an exaction, claimed to hâve been illégal 
in conséquence of the inability of the merchant appraiser to meet 
this requirement, the importer, if the objection had been duly taken 
in his protest, could show by the testimony of the appraiser him- 
self that the provisions of the statute had been disregarded. The 
question is purely one of fact, which, when submitted to the jury, 
would naturally be accompanied by some instructions from the 
court; but, if it is left by both parties to the court, neither can 
complain, if his opinion is justifled by any of the testimony. In 
this case Mr. Ballin led the court to believe that he was not familiar 
with the particular class of goods which he was called upon to ap- 
praise. The judgment of the circuit court is aflfirmed. 



SCOTT V. HOE et al. 

(Circuit Court of Appeals, Thlrd Circuit. December 2, 1895.) 

No. 27. 

Patents— Construction of Claims—Validity— Holding Machine. 

Clalms 1, 2, 3, 8, 9, 17, and 29 of the Crowell patent No. 331,280, for 
Improvements In machines for foldlng paper and other materlals, cannot 
be çonstrued as coverlng a process. They are for mechanism for produ- 
cing a foldlng opération, and there was nothing In the prlor art anticipât- 
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Ing them, or Imposing any limitations not prescribed by the plain meaning 
of thelr terms. Beld, therefore, that they were infringed by a machine, 
dlfferlng somewhat In détails, but accomplishlng the same end in sub- 
stantially the same way and by substantially the same means. 65 Fed. 
606, afflrmed. 

Appeal f rom the Circuit Court of the United States for the District 
of New Jersej. 

This was a suit in equity by Robert Hoe and others against Wal- 
ter Scott for alleged infringemènt of letters patent No. 331,280, 
grànted December 1, 1885, to R. Hoe & Co., assignées of Luther C. 
Orowell, for improvements in machines for f olding paper and other 
materials. The circuit court rendered a decree for complainants. 
See 65 Fed. 606, where the facts are fully stated in the opinion of 
Acheson, circuit judge. Défendant appeals. 

B. F. Lee, for appellant. 

M. B. Piillips and Samuel A. Duncan, for appellees. 

Before DALLAS, Circuit Judge, and BUTLEIR and WALES, Dis- 
trict Judges. 

DALLAS, Circuit Judge. The 32 errors alleged in this case, are, 
in appellant's brief, resolved into the foUowing propositions: 

"(1) Without référence to the state of the art as disclosed by the proofs, 
tlie machine constructed by the défendant at Plainfield, New Jersey, for the 
Montréal Star hewspaper, dWers so materially from wliat is described in the 
spécification and drawings of the Croweli patent, No. 331,280, that there can 
be no infringemènt of any of the seven claims in eontroversy. 

"(2) In View of the state of the art, as It exlsted at the date of the complain- 
ants' inventipn, the patent in suit. No. 331,280, cannot be so construed as to 
bring the defendant's machine within the scope of any of the seven claims in 
eontroversy. ' 

"(3) Each of the seven claims in eontroversy Is void for want of invention. 

"(4) If the daims said to be infringed cover a process, then there is plainlj- 
no infringemènt. The machine buUt by défendant at Plainfield, New Jersey, 
was sold to the Montréal Star, a newspaper published in Montréal, Canada, in 
which City alone It was used and operated. 

"(5) The alleged invention or discovery of the patent In suit was in public 
use and on sale for more than two years prier to the application therefor." 

The first three of thèse propositions embody the défenses most se- 
riously relied on. Those défenses were fully considered by the cir- 
cuit court, and the able and earnest argument of the appellant's 
counsel has failed to convince us that the learned judge of that court 
erred as to either of them. Both as to the validity of the claims 
involved and upon the question of infringemènt, our independent 
examination Of the testimony and exhibits has brought us to the 
conclusion which was reached by him. We are ail of opinion that 
anticipation has not been established, and that nothing has been 
shown to çall for the imposition of any limitation upon the claims 
in suit which is not prescribed by the plain meaning of their terms. 
The appellant's machine is not, it is true, in every détail identical 
with that pf the patent, but in ail material respects it is the same. 
In substantially the same way, and by substantially the same 
means, it accomplished the same end. That it constitutes an in- 
fringemènt we hâve no do ubt. 
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The fourth of appellant's propositions is based upon the sugges- 
tion that the claims sued on might be held to be for a process, and 
not for mechanism; but their language cannot be so understood, 
and there is nothing elsewliere in the patent, or in the évidence, to 
give color to such a construction of them. If there had been room 
for question as to their meaning in this respect, the solution of that 
question would hâve been for the court; but the court below had 
no doubt about it, nor bave we. The patent is, as it purports to be, 
for "improvements in folding machines," and for nothing else. The 
hypothesis upon which this proposition is founded being inadmis- 
sible, it of course cannot be sustained. 

The fifth proposition has not been very strenuously insisted upon. 
It is but briefly elucidated in the appellant's printed argument, and, 
as there explained, it seems to rest upon the suggestion which we 
hâve just disposed of, or to involve the assumption of anticipation, 
as to which we hâve already expressed our opinion. 

Upon the questions of fact presented it would be profitless to en- 
large. It is sufficient to say that we concur in the opinion of the 
circuit court, and its decree is theref ore affirmed. 



8T. LOUIS OAR-COUPLER CO. v. SHICKLE, HARBISON & HOWARD 

IRON ÔO. 

(Circuit Court, E. D. Missouri, B. D. November 30, 1895.) 

1. Infrinqbment OF FatentS— RiQHT TO Makb Repaibs. 

A purchaser of a patented article may use it untll it is wom eut, and 
may repair and improve it as he pleases, provided that such repair and im- 
provement do ; not amount to a reconstruction of the patented invention. 
Wilson V. Simpson, 9 How. 109;. Chaffee v. Belting Oo., 22 How. 217; 
Cotton-Tie Oo. v. Simmons, 1 Sup. Ct 52, 106 U. S. 89,— followed. 

3. Same— Manufaotdhb and 8ai,e of Parts of a Combination. 

It is an Jnfringement to manufacture and sell that part of a machine 
which congtitutes the peculiar feature of the combination, for the purpose 
of replacing the same when brolien or worn out in the hands of purchasers; 
and the mère fact that such part is more liable to breakage than other 
parts does not brlng it within the rule which allows the replacing of mère 
temporary parts, such as the knlyes of a planjng machine. 

3. Same— Cab Couplings. 

The "coupling head" or "Imuclilé," which is the peculiar and unique 
feature of the combination constituting the Improved car coupler of patent 
No. 519,216 (reissue No. 10,941), tholigh more liable to breakage thau other 
parts of the .device, is not a mère temporary part, which may be made 
and sold for the purpose of replacing a broken or worn-out part without 
Infringing the patent. 

This was a bill by the St. Louis Car Coupler Company against the 
Shickle, Harrison & Howard Iron Company for alleged infringe- 
ment of a patent for an improvement in car couplers. 

Henry M. Post, for complainant. 

T. A. Post and Geo. H. Knight, f<x défendant. 

A DAMS, District Judge. The facts in this case are sirdple. 'Fhe 
c«»mplainant, being the owner of letters patent of the United States 
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No. 519,216, and reissued letters patent No. 10,941, for new and 
usefui improvçments in car couplings, employed the défendant to 
manufacture about 1,000 complète couplers, according to the pat- 
ented device. The défendant proceeded under such employment, 
and, after flnishing the same, continued to manufacture a certain 
important élément or part of the patented device, called in the pat- 
ent the "coupling head," and generally referred to in the argument 
of counsel as the "knuckle," and has since then kept a stock of such 
knnckleg on hand for sale, and has sold and disposed of them, vrith- 
out the sanction or authority of the complainant. The défendant 
claims that it could lawfully manufacture and sel! thèse knuckles 
to such parties as had purchased the complète device, and who need- 
ed a knuckle for the purpose of supplying defective or broken ones 
in such couplers as they had before that time become possessed of. 
Complainant's patent is what is known as a "combination patent." 
For the purposes of this case, it does not seem necessary to more 
minutely describe the invention than to say that it consista (1) of 
the draw head, so constructed as to permit the attachment to it of 
the coupling head or knuckle; (2) the knuckle itself, consisting of 
a o shaped pièce of métal, so connected with the draw head by 
a pivot pin running vertically through the draw head and through 
the knuckle as to permit of a partial révolution of the knuckle into 
a socket made for its réception in the draw head; (3) a locking pin, 
which, when two cars having thèse draw heads and knuckles at- 
tached thereto corne into collision, automatically drops so as to 
lock the impinging knuckles together. From an inspection of the 
drawings of the patent and the mode! used by counsel at the argu- 
ment, it is manifest that the knuckles or coupling heads are the im- 
portant features of the combination. In the description of the pat- 
ented device found in the patent, it is said; 

"And whan the coupling head Is removed from the draw head, whlch can 
be done by wlthdrawing the pin, E, the remainlng portion of the construction 
constltutes a sufflcient means, of itself, for coupling with any center-draft 
coupling." 

In other words, as I iinderstand it, the draw heads themselvei» 
are so constructed that they may be used with any center-draft 
coupling; but the coupling heads or knuckles are unique, and can 
be used only in connection with the draw heads of the combination 
of this patent. It is thèse knuckles which the défendant has been 
manuf acturing and keeping in stock for sale to such persons as 
requiréd them for replacement of broken knuckles in couplings al- 
ready possessed by them. 

(No question is raised as to the validity of complainant's patent, 
or as to the title of the cofnpilainant to such patent. At the oral 
argument it was suggested by defendant's counsel that the évidence 
failed to show that the knuckles manufactured by défendant ém- 
bodied the device of complainant's patent. The case, however, dis- 
closes that this was never intended by the parties to be disputed, 
laivd, eyen were it otherwise, there is sufflcient évidence to make 
prinia fàpiç proqf that the knuckles manufactured and sold by de- 
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fendant involve the invention of the complainant. For instance, 
in the testimony of William V. Wolcott, président of tlie complain- 
ant Company, tlie follov^ing appears, namely: 

"Q. You heard the testimony with référence to the various letters pat- 
ent Under what letters patent were those couplera manufactured by the 
Shickle, Harrison & Howard Iron Company? A. ïhe couplers made by the 
Shlckle, Harrison & Howard Iron Company were made under reissue 10,- 
941 and 519,216. Q. Now, wlU you state how those knuckles or couplers 
which you say were manufactured by the Shickle, Harrison & Howard Irou 
Company, after you had transferred your business to other manufacturera, 
compared or conformed to the letters patent you hâve just mentioned? A. 
They were substantially the same as descrlbed." 

This testimony, taken in connection with that of John M. Harri- 
son, secretary and treasurer of the défendant company, must be held 
sufticient, in the absence of any testimony to the contrary, to make 
a prima facie case on this point. 

The real and only question argued by counsel, and presented to 
the court for its décision, is whether the knuckles so manufactured 
and sold by défendant are "repairs," within the meaning of the rule 
which eutitles a purchaser of a patented article to repair it when 
worn out. The rule gathered from the leading cases of Wilson v. 
Simpson, 9 How. 109, Chaffee v. Belting Ck)., 22 How. 217, 223, and 
Cotton-Tie Co. v. Simmons, 106 U. S. 89, 1 Sup. Ct. 52,— is that a 
purchaser of a patented article may use it until it is worn out, and 
may repair and improve it as he pleases, provided that such repair 
and improvement do not amount to a reconstruction of the patented 
invention. Bearing in mind that the knuckle is the chief élément 
in the patented combination, it seems to me that the use of it to 
supply the place of knuckles worn out or broken in actual use 
amounts to reconstruction, and not repair. In the Cotton-Tie Case, 
supra, the suprême court considered a patented device known as 
a certain metallic cottonbale tie, consisting of a band of iron in 
combination with a buckle. While the patentée manufactured 
thèse ties, and stamped on the buckles the words, "Licensed to 
use once only," the court seems to dispose of the case independently 
of such stamp, and holds that a person who purchased thèse ties 
could not, after having used them, straighten out and rivet together 
pièces of bands, and eut them into proper lengths, and then sell 
thciQ with the buckles, to be used as ties; and this, too, uotwith- 
standing the fact that the buckles were not injured, and required 
no treatment for the second use, — ^that such use was an infringe- 
ment. In the case of Davis Electrical Works v. Edison Electric 
Light Co., 8 G. 0. A. 615, 60 Fed. 276, a combination consisting of a 
carbon filament in use in a vacuum was before the court. The lamp 
consisted of a glass receiver or bulb, into which the carbon filament 
is introduced by means of leading-in wires, ail so prepared and con- 
structed as to create and maintain a nearly perfect vacuum. The 
carbon filaments do not last as long as the glass bulb. The défend- 
ant in that case undertook to utilize the bulbs after the filament 
was destroyed by use, by making a hole in it and introducing a new 
filament, exhausting the air, and closing the hole by fusing a pièce 
v.70F.no.8— 50 
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of glass over it TMs the défendant justifled on thé ground that 
it was repair, and not reconstruction. The court held that it 
amounted to reconstruction, and enjoined the défendant, as an in- 
fringer. To the same effect, also, is the case of Aiken v. Print 
Works, 2 Gliff. 435, Fed, Cas. No. 113. The gênerai principle relied 
on by defendant's counsel is recognized, that if any élément of a 
combination is temporary in its relation to the whole combination, 
— that is to'say, if it is liable to be often worn out, and if the in- 
ventor contemplâtes that it would haTe to be frequently replaced 
anew during the time the machine, as a whole, might last, — such 
circumstance and intention would entitle an owner of the patented 
device to procure or manufacture such temporary part at his pleas- 
ure, and thereby incur no liability as an infringer. Wilson v. Simp- 
son, supra; Farrington v. Commissioners, 4 Fish. Pat. Cas. 216, Fed. 
Cas. No. 4,687; Morgan Envelope Co. v. Albany Perforated Wrap- 
ping Paper Co., 152 U. S. 425, 14 Sup. Ct. 627; Wallace v. Holmes, 5 
Fish. Pat. Cas. 37, Fed. Cas. No. 17,100; Schneider v. Pountney, 21 
Fed. 399. But the facts do not support their contention. It ap- 
pears that thèse knucklès turned out to be more liable to breakage 
than the draw head, — the other main élément of the combination, — 
but neither the physical relation of thèse parts to each other, nor 
the évidence in the case satisfies me that the knuckle was regarded 
by the inventor as temporary, and as necessarily requiring to be 
frequently replaced, in the sensé the blades or knives of the plan- 
ing machine discussed in Wilson v. Simpson, supra, were regarded, 
or in the sensé the bits or lips of the auger discussed in Farrington 
T. Commissioners, supra, were regarded. The case of Wallace v. 
Holmes, supra, is one similar in its esséntial facts to the case at 
bar. The complainants in that case had a patent for an improved 
burner in combination with a chimney. The défendants manufac- 
tured and sold the burner without the chimney, leavlùg purchasers 
to supply the chimney, without which such burner is uSeless. The 
court says: 

"It is urged that, havlng made and sold burriers ônly, the défendants are 
not Ihfringers, though they bave sold 4;hem throughout the Country in com- 
pétition' wlth the complainants, and hâve, to théir utmost ability, occupied 
the maxiiet, , with the certain impwledge that such burners.are to be used by 
the addition of a chimney. Manifestlyi there is no merit in this défense," etc. 

This knuckle is not an ordinary tool or pièce of mechanism, which 
can be proeured at any gênerai hardware store, but is unique, and 
can be used only in connection with the balance of complainant's 
device. Therfe can be flo doubt, therefore, that the défendant in- 
tended tô manufacture and sell the knuckle to be used in, and as 
forming an important and esséntial part of, the complainant's pat- 
ented device. If the défendant can do this with impunity, it, or any 
other person, can certainly manufacture and sell the other less import- 
ant partSj and thereby the value of complainant's monopoly will be 
limited to the ârst sales made by it. This cannot be the law. A 
decree may be prepared ânding that défendant iuf ringes, and for an 
injunotion and accounting. 
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LOWELL MANUF'G CO. v. HOGG. 
(Circuit Court, D. Massacliusetts. December 3, 1895.) 

1. Design Patents— Inpbingement — Marking "Patented"— Pleadings and 

Where a bill for infringement or a design patent fails to allège that 
the articles were marked "Patented," and the answer makes rio déniai of 
the fact, It is still open to défendant to make that défense, not only in re- 
spect to the penalties prescribed by the aet of B'ebruary 4, 1887 (24 Stat. 
387), and damages, but also in respect to an accountlng of profits. Dun- 
lap V. Schofield, 14 Sup. Ct. 576, 152 U. S. 244, and Coupe v. Royer, 15 Sup. 
et 199, 155 U. S. 565, applied. 

2. Same— Amendments to Bill. 

Where infringements were not willful, were few In number, and were 
discontinued upon notice of complainant's claiins, the court declined, after 
final hearing, to permit an amendaient to the blll by inserting an allégation 
that complainant's articles were marked "Patented." 

This was a bill in equity by the Lowell Manufacturlng Company 
against William J. Hogg for alleged infringement of a design patent. 

Witter & Kenyon, for complainant. 
Louis W. Southgate, for défendant. 

PUTNAM, Circuit Judge: This is a bill in equity based on the in- 
fringement of a patent for a design. It prays for an injuriction, for 
the enforcement of the penalties imposed by the act of February 4, 
1887 (24 Stat. 387), for profits in excess of those penalties, and for 
damages. The bill failed to allège that the patented articles were 
marked as provided by sections 4900 and 4933 of the Revised Stat- 
utes, and the answer made no déniai of this fact. Apparently, under 
Rubber Co. v. Goodyear, 9 Wall. 788, 801, the point could not be taken 
by the défendant, so far at least as applies to an accounting for profits. 
But this case was explained in the later caf^e of Dunlap v. Schofield, 
152 U. S. 244, 249, 14 Sup. Ct. 576, and under it and Coupe v. Royer, 
155 U. S. 563, 583, 15 Sup. Ct. 199, it is open to the défendant hère, so 
far at least as concerns the damages and penalties claimed. The 
principle applies as well to an accounting for profits, which, after ail, 
is only one form of damages. The discussion in Rubber Co. v. Grood- 
vear, where only profits were involred, went on this theory, and the 
same with Sessions v. Romadka, 145 U. S. 29, 49, 12 Sup, Ct. 799. 

The défendant does not deny that the complainant is entitled to an 
injunction, but maintains that it is not entitled to the other relief 
prayed for, by reason of the want of allégations and proofs with réf- 
érence to sections 4900 and 4933; and, as the record stands, the case 
on this point is with him. The complainant, however, now mores 
that the record be reopened to enable it to offer proofs that it com- 
plied with section 4900. Waiving the questions whether this would 
be efEectire without also amending the bill, and whether equity can 
enforce the penalties sought to be recovered, we cannot grant this 
motion. The answer dénies that the défendant infringed after he 
had actual knowledge of the existence of the patent, and, under the 
circumstances of the case, we are not satisfied that his infringements 
were willful. They were few in number and within a period of four 
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months after the patent was issued. On receiving notice of tHe com- 
plainant's claims, he acquiesced in them. Ail gubstantial controversy 
is ended. Even if equity can enforce the penalties, it would not be 
within ita policy to permit amendments at this late stage for that 
purpose. Therefore we will dispose of the case as presented to us 
at the final hearing. 

Let there be a decree for an injunction, with costs for the com- 
plainant 



COVBRT V. TRAVERS BROS. CO. 
(Circuit Court, S. D, New York. December 9, 1895J 

1. Patents— Effbct of Pbiok Décision— Ex Paete Injunction, 

A décision grantlng a prelimlnary Injunction, where no «ounsel appeared 
for défendant, though some affldavits were submltted in bis behalf, doea 
not preclude the court, in a subséquent suit against a différent défendant, 
from considering anew tbe question of the validity of the patent 

2. Samk — Plbadinq — Demurrbb to Biiii. 

A patent manlfestly invalid upon Its face may be so declared on de- 
murrer to the bill, but this power should be exercised with the utmost 
caution and only in the plainest cases. Ail doubts should be resolved in 
favor of the patent Button-Fastener Ce. t. Schlochtmeyer, 69 Fed. 592, 
followed. 
8. Same— Invention — Rope Clamps. 

There Is no invention In simply clamping an open ring of métal around 
a braided or twisted rope to preveut unbraiding or untwlstlng. 
4. Samb. 

The Covert patent. No. 208,157, for an improvement In rope clamps, Is 
vold on its face as to the second clalm for want of invention. The flrst 
claim, whlch is for a described method of Connecting two parts of a rope, 
or two ropes, by clamping the same wlth one or more open metallic rings 
under pressure, discloses sutflcient évidence of novelty and Invention to 
prevent the same belng declared invalid upbn demurrer to the bill. 

This was a bill in equity by James 0. Covert against Travers Bros. 
Company for alleged infringement of letters patent No. 208,157, 
granted to complainant September 17, 1878, for an improvement in 
rope clamps, 

Charles G. Coe, for complainant 
Arthur t. Briesen, for défendant. 

COXE, District Judge. The patent în snîf, No, 208,157, was, în 
1885, before the court on a motion for a preliminary injunction. 25 
Fed. 43, As the facts are now recalled the proceedings on that 
motion were ex parte in character. No one represented the défend- 
ant at the argument although some affîdavits on his behalf were 
submitted. That décision does not preclude the court from consider- 
ing the arguments which are now presented. That a patent, mani- 
festly invalid upon its face, may be so declared on demurrer is uow 
settled beyond dispute, lie authorities bearing upon this proposi- 
tion will be found collated in the récent case of Button-Fastener Co. 
V. Schlochtmeyer, 69 Fed. 592. It is also true that this power should 
be exercised with the utmost caution and only in the plainest cases. 
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If there is doubt it should be resolved in favor of the patent. New 
York Belting & Paeking Co. v. New Jersey Car Spring & Eubber 
Co., 137 U. S. 445, 11 Sup. Ct. 193; Blessing v. Copper Works, 34 Fed. 
753; Eclipse Co. v. Adkins, 36 Fed. 554; Manufacturing Co. v. 
Mosheim, 48 Fed. 452; Standard Oil Co. v. Soutliern Pac. Co., 42 Fed. 
295; Hanlon v. Primrose, 56. Fed. 600; Drainage Construction Co. v. 
Englewood Sewer Co., 67 Fed. 141; Goebel v. Supply Co., 55 Fed. 
825; Failey v. Talbee, 55 Fed. 892. 
Tlie patent, granted in 1878, contains two claims, as follows: 

"(1) The herein described method of Connecting- one part of a rope adja- 
cent to another part, or the ends of two ropes, by clamping the same with 
one or more open rings of métal under extrême pressure, as set forth. 

"(2) One or more open rings clamped around a braided or twisted rope under 
pressure, to prevent unbraiding or untwisting, as set forth." 

The second claim is for a metallic open ring clamped around a 
rope to prevent untwisting. In short, for a ring clamped around a 
rope. It is diiBcult to perceive how invention can réside in this claim. 
The patent itself recognizes the "well-known idea of twisting a wire 
around a rope" and many de\iccs, such as corset-lacings, shoe-strings 
and whip-stalks naturally occur to the court where similar means 
hâve been used to produce similar résulta. The only object sought 
to be obtained by the use of the ring of this claim is to prevent 
untwisting or unbraiding. The split tube of the old corset-lace 
does that. There is nothing in the patent limiting the claim to ropes 
of large diameter. In fact the untwisting or unraveling feature is 
made to apply to "the ends of single cords." One who should eut off 
a section of the old split tube so that it would be a ring rather than 
a tube and clamp it around a corset-lace to perform precisely the 
same ofSce as the tube, though less effectually, would hâve every 
élément of the second claim. Untwisting was prevented in the old 
devices by clamping a split tube around the end of the cord or by 
winding it with wire or twine. The patentée accomplished the same 
resuit — untwisting — by substituting an open ring for the tube or wire 
of the old devices. It was a mère workshop expédient that might 
hâve occurred to anyone. It did not involve invention. 

An entirely différent proposition is, however, presented by the flrst 
claim. It is for the described method of Connecting two parts of 
a rope, or two ropes, by clamping the same with one or more open 
metallic rings under extrême pressure. There is nothing suggested 
in the prior art that anticipâtes this claim. Certainly the court can- 
not say that it was not new in 1878. The court may take Judicial 
notice of the old methods of looping and splicing ropes by winding 
and interweaving the strands and if the statement of the patent be 
true that the parts when clamped as described "cannot separate or 
hâve any endwise draw" it is manifest that the patented method is 
an improyçment upon the old methods. 

It is argned that the claim is void as covering merely the function 
of a clamping machine, but this proposition is not so obvions as to 
induce the, court to hold the claiip, bad on demnrrer. The court 
cannot say that anything existed prior to July, 1878, which would 
anticipate or defeat this claim- The proof may show that ropes 
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looped or spliced by the rings of the patent possess éléments of 
Btrength and durability unknown before. It is enough that the trial 
may resuit in a decree' f or the complainant 

As the bill states a cause of action it follows that the demurrer 
must be overruled, v/ith leave to the défendant to auswer witbin 20 
days. 



ELEOTRIO GAS-LIGHTIXQ CO. T. WOLLBNSAK. 

(Circuit Court, N. D. Illinois. July 1, 1895.) 

Patents for Inventions— Damages. 

In a suit for the infringement of a patent a judgment was entered by 
consent for $1 damages and $350 costs, the taxable costs being only Ç88. 
Eeltl, that payment of this judgment did not release the défendant from 
liabUity for future infringement, sincé that dld not amount to payment 
of aotual damages, the expenses of suit being aiways more than the tax- 
able cp^ts. 

In Equity. Suit by the Electric GasLighting Company against 
John F. WoUensak. 

James H. Raymond and Edward P. Payson, for complainant 
Banning, Banhing & ëheridan, for défendant. 

GROSSOUP, District Judge (orally). The bill in this case charges 
the défendant with infringement of ietters patent No. 225,071, issued 
to Henry F. Packard, March 2, 1880, for an "improvement in electric 
gas-lighting devices." The défendant was a user of the de vices as 
vendee of Henry A. Cleverly, or the Cleverly Electric Works of 
Philadelphia. The défendant allèges that, after the sale of the 
devices to him, he fully settled with the complainant the matter of 
infringement, whereby the défendant has been released from any 
obligation to further answer the complainant's claims. It appears 
that, in January, 1888, à bill was flled against Cleverly, by the com- 
plainant, in the circuit court for the Eastem district of Pennsylvania, 
charging him with the infringement of the patents in suit, upon 
which a preliminary.injunction was granted, and other proceedings 
had, and in which a final decree was entered on the 19th of April, 
1892, by consent of the parties. The decree in question was meant 
to establish the validity of complainant's patents, ail question there- 
to being waivéd by the défendant, and conçluded as follows: 

"That the complàlnants recover of défendant nominal damages, In the sum 
of $1, without référence td a master, and that the défendant pay ail costs, 
to be taxed by the derk, in the sum of $350." 

It is admitted that this sum has been paid by Cleverly, a receipt 
having been given to Mm by the complainant, which provides, how- 
ever, that this payment does not discharge said Cleverly, or any other 
person, from any further liability arising from infringement of the 
Ietters patent in question, but that the complainant agrées not to fur- 
ther prosecute Cleverly for any infringement to the date thereof. 

The suprême court, in Birdsell v. Shaliol, 112 U. S. 485, 5 Sup. Ot 
244, hâve held that a satisfaction of judgment, by the màker or ven- 
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dor of the pateoted article, of damages for an infringement of tlie 
letters patent, does not exonerate the user, except when actual dam- 
ages, and not merely nominal damages, hâve been paid. The only 
question presented, therefore, in this case, is whether the complain- 
ant has received from Oleverly actual damags for the infringement 
of its letters patent. It seems very plain to me that the privilège 
of examining Cleverly's books is not to be regarded as a considéra- 
tion in the light of actual damages. It must be assumed that com- 
plainant's patents are valid. If they are not this whole discussion 
is immater ial, and it is not entitled to a decree, howsoever the injunc- 
tion between it and Oleverly may be regarded. The whole conten- 
tion of the défendant assumes the rightful validity of thèse patents; 
otherwise, there would be no occasion for its existence. Upon that 
assumption, it clearly had such right of examination, without being 
under any obligation to make any payment theref or. 

Neither is the effect of the decree as a settlement of disputed 
claims to be regarded as a considération. If complainant's patents 
were valid, it was its right to hâve thèse claims settled without dis- 
pute or cost. The only question is whether the money considération 
paid must be regarded as actual damages. It appears pretty satis- 
factorily that the total amount of taxable costs was but |88.28, so that 
the complainant has received, in excess of such costs, something like 
$261. This, plainly, is a larger sum than mère nominal damages; 
but actual damages are not necessarily the converse of nominal dam- 
ages. It is évident, from the transaction, that the complainant, to 
establish its rights under the law, has been subjected, not simply to 
the costs taxable undei" the rules, but to the usqal and ordinary ex- 
penses of carrying on such litigation. I am of the opinion that I 
shouldftake judicial notice of the fact that such expenses, under the 
circumstances set forth, would exceed thesurn of $261. There is, 
therefore, in fact, nothing left to compensate the complainant for 
the damages it has suffered by reason of the infringement. It fol- 
lows that the défense set up is insufficient, and that the complain- 
ant is entitled to a decree. 



THE GEORGE URBAN, JR., et al. 
(District Court, N. D. New York. December 3, 1895.) 

CaNAL-BoAT— LiBBL FOR WaGES 

Rev. St. § 4251, providing that a canal-boat, without masts or steam 
power, stiall not be llable for an employé'» wages, Is not rendered inap- 
plicable by the fact that the boat is, upon the trip in question, towed 
through the canal by a steam yacht. 

This was a libel against the George Urban, Jr., and the Thomas 
Chester. 

Ingram & Mitchell, for libelants. 
Oook & Laskey, for claimant. 

COXE, District Judge. Section 4251, Rey. St. U. S., provides 
that "no canal-boat, without masts or steam-power, which is re- 
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quired to be registered, licensed, or ènrolled and licensedj shall be 
subject to be libeled in any of the United States courts for the 
wages of any person who may be employed on board thereof, or in 
navigating the same." That tbe boats in controversy are canal- 
boats without masts or steam-power seems beyond dispute. Prior 
to the trip in question they had been towed through the Erie Canal 
by mules and horses. On this occasion they were towed by a 
steam pleasure yacht at the end of a 200-foot hawser. The charac- 
ter of the boat is not changed by the means of propulsion selected 
by her. She does not cease to be a canal-boat because she is towed 
through the canal by a steam yacht. The statute has référence to 
the boat itself and not to the tow boat. That this must be the 
proper construction is made plain by the amending act of 1874 (18 
Stat. 31), which provides that the enrollment act shall not extend 
to canal-boats, "excepting only such as are provided with sails or 
propelling machinery of their own." If the libelants are right in 
their contention that the propelling force outside of and disconnect- 
ed from the boat détermines her character it must follow that a 
tug which temporarily employs horse power to pull her through a 
narrow canal, will, for the time being, be a canal-boat without steam- 
power and, therefore, exempt from being libeled for mariners' 
wages. 

The sole question is, has the libeled canal-boat sails, or propel- 
ling machinery, or, what is the same thing, steam-power or masts of 
her own? If she has not it matters little that some other boat has 
masts and steam-power. If the boats in question are not canal- 
boats it is difilcult to perceive to what boats the statute refers. As 
the libeled boats are cléarly covered by the statute it follows that 
this court has no jurisdiction of the action. This conclusion is 
reached with regret, for the libelants hâve rendered valuable serv- 
ices for which they should be paid. 

The libel is dismissed. 



ROBINSON et al. v. FRANKLIN SUGAR REFINING CO. 

(District Court, BJ. D. Pennsylvanla. November 15, 1895.) 

No. 43. 

Shi^piNq — Damage to Cargo — Impkopbr Stowage — Stbvkdokes Appointbd 
BY Charterbes. 

Where sugar earried In a chartered shlp was Improperiy stowed upon 
the "eeiling" of the hold, without the interposition of a loose floor or 
other dunnage, held, that the shlp was liable for resulting damage, not- 
wlthstandimg that the stevedores, who stowed the cargo, were appolnted 
by the charterers under a provision In the charter party. It was the 
duty of the shlp to see that the hold was fltted to receive the cargo, and 
her fallure to provide dunnage was a breaeh of this duty. 

This was a libel by Joseph Robinson & Sons, owners of the steam- 
ship Ixia, against the Franklin Sugar Reflning Company, to reoover 
a balance of freight alleged to be due upon a cargo of sugar. 
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Horace L. Cheyney and John F. Lewis, for libelants. 
Jas. Wilson Bavard and John G. Johnson, for respondents. 

BUTLER, District Judge. The suit is for a balance of freight 
due on a cargo of sugar, carried under charter party. On delivery 
a portion of it was found to hâve been damaged, by reason of the 
bags being stowed directiy on the "ceiling" of the hold. The re- 
spondents paid $6,699.17 on account of freight, retaining |163 to 
cover the damages sustained. The answer sets up two sources of 
claim to damage, first, humidity or dampness of the hold, and sec- 
ondly, stowage on ceiling of the hold. It is clear, howerer, that the 
only just ground of complaint, if any exista, is the latter, improper 
stowage — and this consisted in stowing directiy on the "ceiling" in- 
stead of upon a second, loose, floor, or other proper dunnage. I 
am satisfied that it was improper to stow immediately upon the 
"ceiling." The stevedores who loaded the sugar were appointed by 
the respondents under the charter; and the only question raised is 
whether this relieves the ship from responsibility in the premises. 
In my judgment it does not. It was her duty to render the ship 
seaworthy, that is, fit for carrying this cargo. Constructed as her 
"ceiling" was, the hold was not fit for the stowage of sugar without 
such second temporary floor, or other proper dunnage to protect it 
from the water in the tank, immediately below. It was her duty 
to see that the hold was thus fltted to reçoive the cargo; and lu 
this she failed. It will not do to answer that the stevedores were 
the respondents' agents, and that the latter must therefore bear the 
conséquences of placing the bags upon the ceiling; first, because the 
stevedores are not the agents of the charterers, except in a limited 
sensé — their work being performed under the supervision of the 
ship; and second because it does not appear that the stevedores 
were familiar with the character of the "ceiling." It might hâve 
been so constructed as to render dunnage unnecessary, and whether 
it was, the stevedores were not required to ascertain. If dunnage 
had been provided they would bave had notice that its use was nec- 
essary, and thev should hâve used it. None however was provided. 
See The Storm Queen, 3 Law T. (N. S.) 25. 

The respondents are entitled to an abatement from the freight 
equal to the loss sustained. What this was, precisely, I find some 
difflculty in ascertaining. The number of bags affected by contact 
with the ceiling is uncertain, as well as the extent of injury to them 
from this cause. Any injury to the cargo from sweating, the li- 
belant is not responsible for. How much of the injury to the sugar 
in the bags next the "ceiling" resulted from contact with it and 
how much from sweating either in thèse bags or those above, I do 
not know. Possibly the facts necessary to ascertain the respond- 
ents' loss from such contact, with the "ceiling" (with reasonable 
certainty) can be ascertained from the testimony taken. I will re- 
fer the subject, however, to a commissioner, who with the assistance 
of the parties may pass on the question and report 
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II^SUBANCE CO^ :PF NOETH AMERICA v. JOHNSQN. 

(Circuit Court of Appeals, Sixth Circuit. October 8, 1895.) 

No. 304. 

1. Mahine Insurance— Abandonmbnt. 

In the absence of a requlrement thereof in the poHcy, it is not necessarj^ 
thàt an abandonment to the insurer of the Interest of the assured, so- 
far as covered by hls poUcy, in a, vessel of which there has been a con- 
structlve total loss, should specify the exact fractlonal Interest conveyed. 

2. Same-^Waivek of FoHMAii Objections. 

An absolute rejectlon by a marine insurer of an abandonment whlch. 
contains an offer to make any further conveyance or assurance of tltle 
to the abandoned vessel which may betequlred is a waiver of the right 
to objéct to the form of the abandonment. 

3. Samb — Pkesumption of Title, 

Where a person Is shown to be the owner of a shlp, or an Interest there- 
in, and conveys the same, with an agreement to warrant the title as free 
and uhincùmbered, there is a presumptlon, in the absence of other évi- 
dence, that the tltle is unincumbered^ 

In Error to the Circuit Court of the United States for the Eaatern 
Division of the Northern District of Ohio. 

ThiS was an action by Henry J. Johnson against the Insurance 
Company of North America on a policy of marine insurance. The 
plaintiff recovered judgmeiit in the circuit court. Défendant brings 
error. Affirmed. 

C. E. Kremer, for plaintiff in error. 
Harvey D. Goulder, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge. The action below was by Henry J. 
Johnson, défendant in error, against the Insurance Company of North 
America of Philadelphia, plaintiff in error, to recover the sum of 
110,000, the f ull amount of a policy issued by the company to John- 
son, as the owner of three-f ourths interest in a lake steamer called the 
"V. Swain." The steamer was valued, by agreement in the policy, 
at $33,600, and the limit of insurance on the interest insured was 
121,600. The policy covered only total loss and gênerai average. 
The vessel was burned to such an estent that Johnson claimed that 
under the terms of the policy it was a constructive total loss, giving 
him the right to abandon the vessel and recover the full amount of 
the policy. It was conceded that, in order to establish his right to 
abandon, Johnson was obliged to show that it would hâve cost more 
than f 25,200 to repair the Tessel and to restore it to its former condi- 
tion. The défendant company made two points below, and makes but 
two hère. The first is that there was no lawful abandonment, and 
the second that there was not suffîcient évidence to show that it would 
hâve cost the required amount to repair the vessel. 

The abandonment was in the foUowing terms: 

"November 20, 1893. 

"To the Insurance Company of North America, George L. McCurdy, Man- 
ager, Chicago, Ills.— Dear Sir: Please take notice that I hereby abandon to 
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you my Interest In the steamer V. Swain, so far as covered by your hull 
policy No. 1,967, Insurlng $10,000 on my tljree-fluarters interest upon a valna- 
tion of $33,600 for the whole vessel. Sald steamer caught on flre, by whicli, 
ou or about October 10, 1893, she was so greatly damàged as to become a 
«onstructive total loss, under the terms and agreements of your said policy. 
In making thls abandonment I reserve ail the uninsured Interest to which I 
am entitled. I further hereby warrant and agrée to défend the interest 
hereby conveyed and abandoned to you against ail and erery person or per- 
sons whomsoever, and against ail claims of every nature, and propose to 
make, exécute, and dellver to you any further conveyance or assurance of 
dtle which you may reasonably requlre. 

"Very respectfuUy, yours, H. J. Johnson." 

"Insurance Company of North America of Phlladelphia. 

"Chicago, Nov. 23rd, 1893. 
"H. D. Goulder, Esq., Oleveland, Ohio— Dear Sir: ïour favor of the 22nd 
received. I note that you hâve brought suit in the matter of the Swain. I 
recelved the notice of the abandonment, and hereby notify you that I décline 
to aeeept same. Is it necessary for me to notify the assured, or will this no- 
tice of déclina tion be sufflcientî I regret that the assured has seen fit to 
take this matter into coi^rt • * • 

"Yours, truly, George L. McCurdy, Manager." 

Upon the question whether the cost of the necessary repairs to 
restore the vessel to its former condition would exceed $25,200, so 
as to create a constructive total loss, the issue was fairly presented 
to the jury, and the jury found the fact in favor of the plaintiff. The 
évidence set forth in the record is quite sufQcient to justify the ver- 
dict. It is not for this court, on a proceeding in error in a case at 
law, to weigh conflicttng évidence; The verdict of the jury is con- 
clusive upon this issue. 

With référence to the sufficiency of the abandonment, it is flrst 
objected that there vras no évidence before the jury to show that 
Johnson had an unincumbered title to the vessel, as required by the 
policy. The language of the policy upon this point was as follows : 

"Moreover, no abandonment in any case whatever, even when the rlght to 
abandon may exlst, shall be held or allowed, as effectuai or valid, unless it 
shall be In writing signed by the insured, and delivered to the said Company 
or its authorized agent; nor unless it shall be efficient, if accepted, to convey 
to and to vest in the said Insurance company an unincumbered and perfect 
title to the subject abandoned." 

The évidence did show that Johnson was the owner of the inter- 
est insured. This was admitted in the pleadings. No instruction 
was asked from the court, based on the alleged defect in the plain- 
tiff's proof, and we think it too late now, for the flrst time, in the 
court of appeals, for the défendant below to make it. More than 
that, we are of opinion that where a person is shown to be the owner 
of a ship, or an interest therein, and conveys the ship with an agree- 
ment to warrant the title as free and unincumbered, there is a pre- 
sumption, in the absence of other évidence, that the title is unincum- 
bered. 

Finally, it is objected that the abandonment is not in proper form, 
because it does not set ont the exact interest of the plaintiff intended 
by him to be reserved in the ship. We are not called upon to décide 
the question whether the plaintiff had an uninsured interest in the 
vessel, which he was entitled to reserve on abandonment, for the 
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affirmative of that quèstioû is conceded by def endant's counsel. The 
only question presénted to us, tiierefore, is whether tke abandonment 
■was f atally defective because the plaintifif did not give by the exact 
fraction the interest sought to be abandoned. It is well settled that 
no particulaf- f orm of wôrds in an abandonment is necessary to make 
it legàl, and that the mère form of expression used is not material, 
provided the policy does not stipulate otherwise. Ail that is neces- 
sary is that the intention to abandon shall be made clear enough 
f ully to advise the underwriter that the ressel is turned over to him 
for the purpose. 2 Phil. Ins. §§ 1678, 1680; 2 Arn. Ins. (6th Ed.) p. 
957; Comegys v. Vasse, 1 Pet. 213; Insurance Ck). v. Southgate, 5 
Petv 604. We hâve f ound no authority which prescribes that an 
abandonment must state with mathematical exactness the interest 
conveyed. The terras of this policy require a certain form of aban- 
donment, but there is no requirement that the exact interest of the 
assured shall be specified. The policy requires that it shall be in 
writing signed by the insured, and delivered to the company or its 
authorized agent. In thèse respects the abandonment in question is 
certainly sufflcient. A f urther provisioû is that it must be efficient, 
if accepted, to convey to and vest in the insurance company an unln- 
cumbered and perfect title to the subject abandoned. The abandon- 
ment was of the plaintiff's interest, so far as covered by the policy. 
The réservation was of the uninsured interest to which Johnson was 
entitled. Beading the two together, ail that Johnson reserved was 
that which was not covered by the policy. Certainly this written 
abandonment worked a transfer of title to the tasurance company, in 
accordance with the requirements of the policy, to the subject aban- 
doned. That was its légal effect, and it could leave no doubt in the 
mind of the company of its right, if it chose to accept the act of aban- 
donment, to proceed at once to take charge of the vessel and repair 
and sell the interest insured under the policy. If the plaintiff below 
had any interest which was uninsured, he, of course, was entitled to 
hold the company as the trustée for that part of the proceeds of the 
vessel. More than this, even if the form of abandonment was objec- 
tionable because of the indeflniteness of the réservation, this cannot 
now be made the basis -of an objection. The. abandonment was 
rejected absolutely, as we see f rom the letter of July 5th. If it were 
based on any formai ground, as, for instance, the indeflniteness of the 
abandonment, it would hâve been but fair in the défendant to say 
so at the time. The plaintiff proposed, in his letter of abandonment, 
to make any furthér conveyance or assurance of title which might 
be required. This was an invitation to object to the form of aban- 
donment if unsatisfactory. Under such circumstances, a failure to 
object to the form of the abandonment at the time must be held to 
hâve been a waiver of any such objection. This is a reasonable 
application of the same doctrine which obtains in presenting claims 
for fire insurahce indemnity. In such a case, if the insurer makes 
only a gênerai objection to payment of the loss, on the ground that 
it did not exist, and points out no spécifie defect in the proof of loss, 
the company cannot thereafter set up a defect therein as a défense 
to rècovery. Tayloe v. Insurance Go., 9 How. 403; Insurance Co. v. 
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Pendleton, 112 U. S. 709, 5 Sup. Ct. 314; Brink v. Insurance Co., 80 
N. Y. 113; Insurance Oo. t. Lawrence, 10 Pet. 507, 514; Insurance 
Co. V. Hamilton, 16 U. S. App. 366, 378, 8 0. C. A. 114, and 59 Fed. 258. 
The judgment of the court below is affirmed, with costs. 



THE MARTIN DALLMAN. 

DBNTY V. THE MARTIN DALLMAN. 

(Cîrcult Court of Appeals, Fourth Circuit. November 16, 1895.) 

No. 133. 

1. Collision— Vessbi. at Wharf— Lights. 

A vessel moored to a wharf at the side of a river channel 200 feet wide 
is not within the provision requiring vessels "anehored or moored in the 
channel or fairway of any bay, harbor or river" to maintaln a Ught. Rev. 
St. § 4233, nile 12. 

2. SaMB— TUG AND TOW WITH VbSSEL AT WhARP. 

A tug rounding the corner of a wharf from a channel 200 feet wide 
into a channel 70 feet wide, on a clear starlit night, wlth two tows on haw- 
sers, held in fault for collision of the last tow with a schooner moored at 
the wharf and having no llght, where on the weight of the évidence it 
was found that the schooner did not project beyond the corner of the 
wharf so as to occupy any part of the channel, and that the last tow 
would hâve struck the corner of the wharf even If the schooner had not 
been there. Seymour, District Judge, dissenting on the ground that, on 
the évidence, the schooner did project some distance beyond the wharf, 
and in that position was bound to bave up a light. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia. 

This was a libel by Silas Denty against the steam propeller Mar- 
tin Dallman to recover damages for a collision. The court below 
rendered a decree dismissing the libel, and libelant appealed. 

A. W. Armstrong, for appellant. 

B. F. Leighton, for appellee. 

Before GOFF and SDIONTON, Circuit Judges, and SBYMOURy 
District Judge. 

GOFF, Circuit Judge. Silas Denty, owner of the schooner Wil- 
liam D. Clark, filed a libel against the steam propeller Martin Dall- 
man for damages donc his schooner by a collision. The schooner 
Clark was lying at the arsenal wharf at a point where the channel 
was fully 200 feet wide. The tug Dallman, with a tow of two 
barges, was endeavoring to turn the corner of the wharf and enter 
the channel of James Creek Canal, which was 70 feet wide. The 
schooner was moored to the wharf with her bow to the east, and 
with her stem not much, if any, beyond the east end of said wharf. 
The night was not very dark; there was no fog and no wind; the 
moon was not shining, but the stars were. The schooner was at 
the wharf unloading her cargo of wood; was at a place where she 
had a right to be. She displayed no lights. The collision hap- 
pened by the rear barge of the tow being caught by the rigging of 
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the spar of the schooner. The jib stay and hogchain of the schoon- 
er were btoken, the rigging carried away, stem damaged, and the 
hull so strained as to require rècalking. The appellant contends 
that the collision was caused by the négligence bf the master of the 
Dallman, while the appellees, her owners, insist that it was because 
of the schooner's being improperly moored at an improper place, 
and also because she had no lights up. The district court sustained 
the contention of the respondents below, and dismissed the libel. 

We do not flnd that the Clark was improperly fastened to the 
wharf. In our opinion the decided weight of the évidence shows 
that her stern was west of the west end of the wharf, and her bow 
at the east end, around which the Dallman attempted to turn in 
order to enter the James Creek Canal. The testimony is clear that 
the schooner was moored ont of the way of vessels going into James 
Creek Canal, bef ore it was fastened to the wharf for the .night. In 
saying this we are not unmindful of the testimony of those on the 
tug and the barges, but, under the circumstances and excitement 
attending the collision, they had not the opportunity for observa- 
tion or the means of information, relative to the position of the 
schooner, as did those who moved and moored it. If the master 
of the Dallman was unable to prevent the accident because he did 
not see the Clark until he was alniost on her, as he in effect testifles 
to, it is hardly likely that he would be able to state with accuracy 
the particular spot she occupied before the collision occurred. It 
was also shown by the évidence of the master of another vessel that 
he on the same evening, while the Clark was so fastened to the 
wharf, took his vessel into the James Creek Canal, passing by the 
schooner without trouble, and that in his opinion she was so moored 
as not to be in the way of vessels going up the river. 

Pinding as we do that the Clark was properly fastened at a place 
where she had a right to be, we now proceed to consider the ques- 
tion whether or not she was required, under the laws and régula- 
tions in such cases applicable, to display a light at the time she 
was so moored. That she had no light is conceded. Under the 
circumstances, moored to the wharf, not being in motion, we are 
not aware of any statute which requires her to hâve a light. We 
do not think that rule 12 of section 4233 of the Kevised Statutes of 
the United States applies to vessels situated as the Clark then was. 
She was not "anchored or moored in or near the channel or fairway 
of any bay, harbor or river," in the true meaning of said rule, but 
she was fastened or moored alongside of a wharf, with at least 200 
feet of clear water outside, between her and the outer edge of the 
channel. But, if the law did require that the Clark should hâve 
displayed a light, does it follow that the Dallman, under the évi- 
dence in this case, was not to blâme for the collision? Certainly 
not. The schooner was helpless, — was tied to the wharf; and 
great caution was therefore required on the part of the steam tug 
when she endeavored to turn with her tow into the channel of Jamea 
Creek Canal. As we see the évidence, instead of being unusually 
cautions, she was extremely reckless. If the master of the tug did 
not see the schooner, he knew where the wharf was, and he was 
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aware of the fact that it was constructed for the purpose of having 
vessels stop àt it, and approaching it as he was, in the nighttime, 
and with thp purpose of turning around its eastern end, he should 
at least hâve exercised more prudence than he did. We think that 
the collision was caused by the négligence of the master of the tug, 
and that his carelessness was fully shown by his own testimony. 
He says that he saw the Clark at the wharf when he was about two 
l^gths from her, and that he passed on until he judged that every- 
thing was clear, when he "rang the bell to go ahead." He should 
hâve known certainly that he was clear of the wharf bef ore he gave 
the signal "to go ahead," which in this instance meant turning into 
James Creek Canal. He admits that if the schooner had not been 
where she was the second barge of his tow would hâve struck the 
wharf. This was certainly négligence on his part. We think that 
the testimony shows that the master of the Dallman really observed 
the Clark in due time, as did also his engineer (who says that he 
saw the schooner at the wharf when he "was some distance from 
her"), and we find that the master made the mistake, on account of 
which the collision occurred, in miscalculating the distance re- 
quired in which to make the turn around the schooner into the 
channel of James Creek Canal. He provided for his vessel and one 
of the barges of his tow, but not for the other. We can see no rea- 
son for concluding that the absence of a light on the Clark con- 
tributed in any way to the collision. The light would hâve im- 
parted no additional information to the officers of the Dallman, for 
they had seen the Clark, and they supposed that their tow had 
safely passed her, and so believing they went ahead. Again, if 
the master of the tug, because of the position of the schooner, found 
any diflQculty in making the turn and entering the James Creek 
Canal, even though a light was required and the schooner had none, 
he should hâve stopped, if that was possible, and it seems that he 
did stop as soon as he heard the crash of the collision. In our opin- 
ion he did not exercise even ordinary care, when the situation was 
such as to demand unusual caution. He had at least 200 feet of 
the Eastern Branch channel and 70 feet of the James Creek 
channel within which to make his turn, and yet he passed so close 
to the schooner that, according to his own testimony as well as that 
of several other witnesses, the last barge would hâve struck the 
corner of the wharf, had it not hit the Clark. That this was 
bad seamanship is manifest. The suprême court of the United 
States in The Granité State, 3 Wall. 310, says: 

"It Is not eontroverted that the barge, which was fastened to the end of 
the pier, was in a place she was entltled to occupy; that she was not 
required to hâve a light suspended during the nighttime, as vessels an- 
chored in the channel are required, nor to hâve a watch kept on board to 
wave off steamboats using the channel o£ the river. She was not on any 
track the steamer was required to take, and, being incapable of motion, 
cannot be justly charged with any participation or fault in causing the 
collision. As in the case of The Louisiana, recently deeided (3 Wall. 164), 
there was no unusual convulsion of the éléments or sudden hurricane which 
nautical men could not anticipate; no vis major causing a collision which 
a proper display of nautical skill might not hâve prevented. Dnder such 
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circumstances we are not called iipon to Inqulre whereln the steamboat was 
not managed wlth proper nautlcal sklU; whether the bright light whlch 
the steamboat had, or ought to hâve had, was not sufficlent to warn her 
In tlme of her prdxlmity to the pler if careful watch had been kept; whether 
she should not hâve backed her engine Instead o£ rushing forward; whether 
she should hâve ported or starboarded her helm. AU thèse Inquirles are 
superfluous where the collision was caused by a vessel havlng the power 
to move or stop at pleasure in a channel of sufiaeient breadth, without any 
euperior force compelling her to the place of collision. The fact that In 
those circumstances the steamboat did colllde with the barge Is concluslve 
évidence that she was not properly managed, and that she should be con- 
demned to pay the damages caused by the collision." 

For the reasons given we think that the decree appealed from 
should be reversed, and the cause remanded, with directions to en- 
ter a decree in favor of the libelant for the damages caused by the 
collision complained of, and it is so ordered. 

SEYMOUE, District Judge. I do not concur in the opinion of 
the court in this case. The schooner was lying at the Arsenal 
wharf on the north side of the east branch of the Potomac river. 
The propeller was towing two barges up the river, and was round- 
ing the corner of the wharf to enter a channel 70 f eet wide, and of 
about the same length, that leads from the river to the mouth of 
the canal. This channel runs f rom the side of the wharf, so that 
a vessel projecting beyond the east side of the wharf is, to the es- 
tent of her projection, in the channel. The time was about 9 
p. m. ; the night was dark, without moon, but with starlight and oc- 
casional clouds. The channel to the mouth of the canal lies at 
about right angles to the river. The tug passed the schooner, as 
did one of her tows. The second tow struck the forward part of 
the schooner, and did the damage complained of. It is a contro- 
verted point whether the bow of the Clark projected beyond the 
center of the wharf into the channel of the stream. I see no rea- 
son to doubt the testimony of those on the propeller, confirmed as 
it is by that of the two soldiers from the arsenal, to the efifect that, 
including her bowsprit, the Clark projected considerably into the 
river, and that not only the 15 feet of the bowsprit, but probably 
about 15 feet more of the boat, did the same. Under thèse circum- 
stances I concur in the conclusion of the court below that it was 
the duty of the schooner to hâve had a light up, and that as she 
had none she was in fault. I also concur in the opinion of the 
learned judge that the tug was not in fault. It was at best a mat- 
ter of some nicety to make the turn with the tide setting in upon 
the corner of the wharf, and to align the 175 feet length of tug and 
tows at right angles with the main channel of the river in the 70 
feet channel running towards the canal. When the darkness of 
the night, and the fact that the schooner projected across a con- 
sidérable part of the channel, showing no light, are considered, I 
do not flnd it difîicult to believe the statement of the captain of 
the tug that he did not see the Clark until too close upon her to 
avoid a collision. Nor do I think that he failed to see her by rea- 
son of carelessness. 
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BOSTON SAFE-DBPOSIT & TRUST CO. v. MAOKAY et al. 

(Circuit Court, S. D. New York. Deeember 20, 1895.) 

Remotal of Causes — Diverse Citizenship, 

Where a citizen of one state commences an action in the state court of 
another state against tliree persons, two of whom are citizens of the state 
where the suit is brought, and one of whom Is a citizen of a third state, 
such citizen of the third state may remove the case to the fédéral court. 

This was an action by the Boston Safe-Deposit & Trust Company 
against John W. Mackay, E. S. Stokes, and the United Lines Tele- 
graph Company, commenced in a court of the state of New York. 
The plaintif! was a citizen and résident of the commonwealth of 
Massachusetts; John W. Mackay, one of the défendants, was a citi- 
zen and résident of the state of Nevada; while the two remaining 
défendants, E. S. Stokes and the United Lines Telegraph Company, 
were citizens and résidents of the state of New York. The défend- 
ant Mackay filed a pétition and bond for removal to the United 
States circuit court for the Southern district of New York, and filed 
a transcript of the record in that court. The plaintiff moved to re- 
mand. 

Wilson & Wallis, for plaintiff. 

William W. Cook, for défendant John W. Mackay. 

LACOMBE, Circuit Judge. Motion denied. Garner v. Bank, 6G 
Fed. 369. 



BLUMENTHAL et ai. v. SHAW. 
(Circuit Court of Appeals, Third Circuit November 6, 1895.) 

No. 17. 

Writ of Ereoe— Final Judgmbnt — Question not Raised Below. 

A writ Of error was sued out atter the time limlted by law, and there- 
after the plalntlfC In error moved in the appellate court to dismiss the 
same on the ground that no final judgment had been entered in the court 
below. The record entry in that court was as follows: "Verdict for 
plaintiff, and his damages assessed at $1,000, besides costs, & judgment 
accordlngly." Ecld, that under the peculiar circumstances of the case the 
appellate court would not détermine the question whether such entry was 
valid and conclusive of judgment, but would remit the case to the court 
below in order that it might flrst hâve an opportunity to pass upon the 
question. 

In Error to the Circuit Court of the United States for the District 
of Delaware. 

This was an action at law by Mark A. Shaw against Ferdinand 
Blumenthal and Julian S. Ulmann, trading as P. Blumenthal & Co. 
There was a verdict for plaintiff in the circuit court, and défend- 
ants sued out a writ of error. They now move to dismiss their 
writ of error on the ground that there is no judgment of the circuit 
court to which a writ of error could properly be taken. 

The record entries of the proceedings in the circuit court, begin- 
ning with the trial, were as follows: 
v.70F.no.9— 51 
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"1894, Nov. 20th, trial, and Jury drawn and swom. 1894, Nov. 22d, motion 
for nonsuit. 1894, Not. 23d, motion denied. 1894, Nov. 2lBti'22d, 23d, and 
24th triai contlnued. 1894, Nov. 24th, verdict for plaintiffl, and his damages 
assessed at oné thousand dollars,' besides costs, & judgment accordingly. 1894, 
Nov. 24th, défendants move for a new trial. Ordered, that reasons be filed 
for the same in four days. 1895, July 25th, blU of exceptions Signed, sealed, 
and iled. 1895, July 25th, dëfts.' pétition praying for allowance of writ of 
error filed with assignments of error. 1895, July 25th, order allowing verit of 
error, and that petitioners exécute bond with surety In $3,000. 1895, July 
25th, sald defts.' and petltipners' bond on wrlt of error In $3,000 filed. 1895, 
July 25th, said bond approved. 1895, July 25th, writ of error issued, with 
the approval of the district Judge Indorsed thereon, and copy lodged. 1895, 
July 25th, citation to deft. In error Issued, marshal returns served, etc. 1895, 
Aug. 9th, citation filed." 

The minutes of the court ùnder date November 24, 1894, omitting 
the caption, etc., are as f ollôws : 

"The trial of the Issues herein was resumed and concluded, and the court 
charged the jury. 

"Verdict: 'And the jurors aforesaid, upon their oaths and aflarmatlon afore- 
said, do say that they find for the plaintlff, and assess his damages at the 
sum of one thousand dollars, besides costs.' 

"The défendant moves for a new trial, and thereupon it is ordered that rea- 
sons for the same be filed in four days. The jurors were dischargéd from any 
further attendance, at thls term. Court then adjourned until Monday iiext, 
at 10 o'clocli a. m." 

Willard Saulsbury, for plaintiffs in error. 
Herbert H. Ward, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges. 

PER CUKIAM. We hâve very carefully considered the motion 
of the plaintiff in error for the dismissal of his writ of error in this 
case upon the ground that there was and is no final judgment in 
the court below. We, however, think it is not désirable that we 
should, upon the présent motion, décide whether, when the writ of 
error issued, there was or was not such a judgment. We remit that 
question to the circuit court. Whether the entry of November 24, 
1894, should be taken as a valid and conclusive entry of judgment 
in the cause is one which, in our judgment, should, under the pe- 
culiar circumstances of this case, be brought before the court whose 
judgment is in question, and be by that court considered, before 
calling upon us to pass upon it. That the entry referred to was 
made irregularly and prematurely, if the gênerai practice with 
which we are familiar should be applied to it, we hâve no doubt; 
and it may well be that, upon examination and full considération 
of the subject, the circuit court, which as yet has not had occasion 
to consider it, will be able to correct its record, by striking off the 
entry of November 24, 1894, as having been improvidently made, 
and so relieve the plaintiff in error from the situation, in which he 
apparently stands, of having sued out his writ of error after the 
period allowed by the statute had expired. It is accordingly or- 
dered that the writ of error in this case be, and is hereby, dismissed 
without préjudice, and that the record be remitted to the circuit 
court for the district of Delaware, with leave to the plaintiff in 
error to proceed in that court as he may be advised. 



OUAKANTEE TRUST 4 8AFE-DEP0SIT CO. ». DUMJTH à W. B. CO. 803 

GUABANTEE TRUST & SAFE-DEPOSIT CX). ▼. DULDTH & W. R. CO. 

et aL 

(Circuit Court, D. Minnesota, Plfth Division. June 22, 1895.) 

No. 190. 

Railroad Foreclosurb— Intervention bt Stockholdbhs. 

In a spécial case, where it Is alleged that the dlrectors, for the purpose 
of sacrificlng the Interests o( the stocliholders, refuse to défend a suit, 
a court of equlty wlll permit the stockholders to Intervene and become 
parties défendant, so as to protect their own Interests and the Interest» 
of the other stockholders who may choose to Joln them In the défense. 

This was a suit by the Guarantee Trust & Safe-Deposit Company 
against the Duluth & Winnipeg Railroad Ctompany, the North Star 
Cîonstruction Company, and the Safe-Deposit & Trust Company of 
Maryland, for the foreclosure of a mortgage. Certain stockholders 
pétition for leave to intervene and défend. 

T. J. Sherman and Munn, Boyeson & Thygeson, for complainant. 

Warner, Eichardson & Lawrence and Davis, Kellogg & Severance, 
for intervenors. 

Walter Holcombe, for défendant Duluth & W. R Co. 

Eobert C. Hine, for défendants North Star Const Co. and Safe- 
Deposit & Trust Co. of Baltimore. 

NELSON, District Judge. An action was commenced in this 
court October 11, 1894, to foreclose a mortgage or trust deed ex 
ecuted by the Duluth & Winnipeg Railroad Company, a Minnesota 
corporation, on or about July 1, 1889, to secure its bond issue; the 
North Star Construction Company of New Jersey and the Safe-De- 
posit & Trust Company of Baltimore being also made défendants. 
The Duluth & Winnipeg Railroad Company flled an answer October 
11, 1894, admitting ail the allégations in the complaint, and con- 
sented that the complainant bave the relief demanded; and on the 
same day a receiver was appointed, who took charge of its property. 
The North Star Construction Company also answered, November 21, 
1894, alleging, among other things, that its claim is prior, senior, and 
superior to the mortgage lien of the complainant The Safe-Deposit 
& Trust Company, in its answer filed December 21, 1894, allèges that 
it bas a claim superior to the lien of complainant, in that on or about 
December 2, 1890, the Duluth & Winnipeg Company and the North 
Star Construction Company entered into an agreement reciting that 
certain bonds of the Duluth & Winnipeg Railroad Company were put 
into its hands in escrow; that it bas performed its contract, and de- 
mands payment for services. In neither answer is there any déniai 
that the complainant is not entitled to a decree of foreclosure, nor 
any statement of facts which is a défense to the foreclosure proceed- 
ings. A decree pursuant to the prayer of the bill, by consent of 
défendants, was signed January 28, 1895, but has not been entered. 
In this condition of the cause a pétition was presented to the court 
January 31, 1895, by four persons claiming to be stockholders of the 
Duluth & Winnipeg Railroad Company, praying that the parties to 
the suit be ordered to show cause why the decree should not be 
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vacated, and the petitioners permitted to intervene by answer and by 
cross bill, interposing the défenses and claims set up in the pétition, 
and that ail proceedings be stayed until the further order of the court 
An order to show cause wa? granted upon the pétition, and a hearing 
was had thereunder in May, 1895, upon affidavits read and submitted 
both by the intervenors and complainant. • The pétition charges that 
the suit was collusive and fraudaient, and was induced to be brought, 
and the ansWers caused to be flled, by one William O. Van Horne, a 
person who nowhere appeâred as a party in interest in any of the 
prior proceedings, but is alleged to hâve a controlling interest in the 
stock of the North Star Construction Company and of the railroad 
Company, and that the latter had a good, meritorious, and complète 
défense to the foreclosure proceeding, which was known to the then 
existing officers and directors thereof. Thèse défenses, as set f orth 
in the pétition, may be summarized as foUows: First. That the rail- 
road company had no floating debt, was not insolvent at any time 
specified in the bill of complaint, and was never justiy, legally, or 
otherwise indebted to any one, in any amount, upon said mortgage or 
bonds; that the latter were executed without considération, and the 
bondholders had knowledge of that fact before taking the same. 
Second. That the bonds were issued in violation of the laws of the 
state of Minnesota, are illégal and void, and that each bondholder took 
the same with notice of the facta. Third. That the holders of the 
bonds, at whose instance this suit was commenced, are estopped to 
complain of the nonpayment of any interest thereon. 

It is alleged in the pétition that a portion of the railroad was com- 
menced in the fall of 1888, and completed prior to the summer of 1892, 
in three sections; that the first section was completed and equipped 
by a partnership known as the Duluth & Winnipeg Syndicate, and the 
other two sections by its successor, the défendant the North Star 
Construction Company; and that ail the sections were built under 
an arrangement made between the ofiQcers of the railroad company 
and the syndicate in the fall of 1888. The terms of this arrangement 
are set up, and, in substance, are: That the syndicate or its suc- 
cessor was to obtain the right of way, construct and equip said road, 
according to spécifications to be prescribed in said contract or con- 
tracts, and for so doing was to receive stocks and bonds, per mile, 
as follows: 100 shares preferred stock, $10,000 at face value; 150 
shares common stock, fl 5,000 at face value; and 20 bonds of $20,000 
face value. That the road was not to be constructed and equipped 
f aster than the syndicate or its successor could, f rom the stock and 
bonds, receive net proceeds in cash suffîcient to defray the actual cost, 
and 15 per cent, profit thereon. That the offlcers and directors of the 
railroad company were to be such persons as the syndicate or its suc- 
cessor should sélect from time to time, the road remaining mean- 
while under its control and management; and, as fast as the road 
was completed, the syndicate and its successor should keep and 
retain possession of, and hâve the right to operate, the same, and not 
be accountable for any net earnings, except that until it parted with 
the possession of, and ceased to use and operate, the railroad, it was 
to provide for and pay ail interest which should meanwhile become 
due on any of said bonds. The pétition then allèges, substantially, 
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that in January, 1893, the North Star Constructioû Company, as suc- 
cessor to the Duluth & Winnipeg Eailroad Company, and operating 
it, so far as completed, under the construction contra et, was, by the 
terms of its contract, to proyide for ail interest which should become 
due while the railroad was being built; that under the contract with 
the railroad it selected the directors and managers of the latter Com- 
pany, and fully directed the management thereof, and was not re- 
quired to build the road further than it could realize, from the stocks 
and bonds, net cash sufflcient to defray the actual cost of so doing, 
and 15 per cent, profit. The pétition further allèges that when this 
suit was commenced 869 of the bonds issued and secured by the mort- 
gage belonged to the North Star Construction Company, and sub- 
stantially ail of the rest belonged to members thereof, and the holders 
of the same took them with notice of ail the facts ; that in December, 
1892, at which time it is alleged the construction company had full 
possession, control, and management of the Duluth & Winnipeg Eail- 
road Company and its road, under its contract with the latter com- 
pany, said Van Horne made a proposition, in substance, to the con- 
struction company, that he and his associâtes would provide ail the 
capital required to equip and complète the Duluth & Winnipeg Rail- 
road, provided said stockholders would sell to him, or such persons as 
he should designate, a majority of their shares in the construction 
company, and that Van Horne should sélect and designate the ofQcers 
and directors of the construction and also of the railroad company; 
that in January, 1893, said proposition was accepted, and said Van 
Horne thereby obtained a majority of the stock of the construction 
company, and designated its offtcers and directors, and also those of 
the Duluth & Winnipeg Eailroad Company, and by such means the 
control, management, and opération of the business and aiïairs of the 
construction and railroad companies passed into the hands of said 
Van Horne, and the franchises, property, and affairs thereof were whol- 
ly under his control, management, and direction until the railroad com- 
pany passed into the hands of a receiver. The pétition then allèges 
that the intention of Van Horne was not to perform said agree- 
ment on his part, but secretly and fraudulently to obtain entire 
control and management of the construction and the railroad com- 
panies, and to so manage the same as to render them both insolveut, 
and unable to pay interest, whereby a foreclosure of the mort- 
gage and a sale of the railroad would be brought about, and by such 
means to obtain possession of the property of thèse companies for a 
nominal amount, with the intent of defrauding the petitioners and 
other stockholders out of their interest therein ; that thereaf ter the 
ofQcers and directors of both said companies did act under the direc- 
tion and instructions of Van Horne in relation to the control and 
opération of said railroad; that Van Horne bas never completed or 
equipped, or furnished any capital for said railroad, and, instead of 
building up or promoting the interests of the same, has uniformly 
discouraged traific over said road, and discriminated against it, 
in favor of the Duluth, South Shore & Atlantic Eailway Company, and 
has acted for parties (of whom he was one) owning a majority interest 
in the latter road. 
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In the view taken by me, it is unnecessary to consider the charge 
made that the bonds are invalid and void by virtue of the laws of the 
State of Minnesota enacted March 7, 1887. While it is true that 
there is no explicit charge, in terms, of collusion between the trustée, 
the complainant in the f oreclosure suit, and Van Horne, yet the f acts 
set forth in the pétition show that by the terms of the eontract be- 
tween the North Star Construction Company and Van Horne, the 
latter was enabled to obtain possession of the road and manage its 
affaira; and if it can be proved that the railroad company was so 
managed by him, as charged in the pétition, with the fraudulent 
intent and purpose to render the company insolvent, to bring about a 
default in the payment of interest, and thus obtain the property and 
ownership of the railroad company on a foreclosure sale, and defraud 
the petitioners and other stockholders out of their entire interest, a 
court pf equity should grant relief. The rule is well settled that in 
such cases the stockholders may intervene to protect their own inter- 
ests. As stated by the United States suprême court, in the case of 
Bronson t. Eailroad Co., 2 Wall. 302: 

"Undoubtedly, In the case supposed, It would be a reproach to the law, and 
especially in a court of equity, if tlie stockliolders were remediless. But in 
such a case the court, in its discrétion, will permit a stockholder to become a 
party défendant for the purpose of protecting his own interests. * * * It is 
true, tlie remedy is an extrême one, and should be admltted by the court with 
hésitation and caution; but it grows out of the necesslty of the case, and for 
the sake of justice, and may be the only remedy to prevent a flagrant wrong." 

True, Van Horne, in his affidavit, dénies the allégations in regard 
to the proposai made to the North Star Construction Company to 
build the Duluth & Winnipeg Eailroad upon the conditions set 
forth in the pétition, and allèges that the same is in writing, and will 
speak for itself ; but what the eontract contained is not clearly set 
forth. It is not possible to settle the conflicting rights of the parties 
interested upon affldavits. The allégations of a frauduleni purpose 
to sacrifice the interests of the stockholders entitle the petitioners to 
a hearing upon évidence taken in the usual course pursued in equity 
cases. Whether those allégations can be sustained is a question for 
future détermination. Frayer of petitioners is granted, and 20 days' 
time is given to put in an answer and to prépare and file a cross bill. 
Ordered accordingly. 



NEAD V. WALL. 

(Circuit Court, S. D. New ïork. December 10, 1895.) 

National Banks— Liability of Stockholders— Pleading. 

In an action by the receiver of a national bank to enforce the indlyldual 
llabllity of a stockholder, an allégation in the complalnt that on a given 
date the comptroUer, having ascertalned and determined that the assets, 
property, and crédits of the bank were insufflclent to pay its debts and 11a- 
bilities, and as provided by the act of congress, made an assessment and 
réquisition on the shareholders of the sald bank of a given sum upon each 
share held and owned by them, respectlvely, at the time of its default, 
and directed the receiver to take ail necessary steps to enforce the lla- 
bllity, is sufflclent. Kennedy v. Glbson, 8 Wall. 498, distinguished. 
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This was an action by Benjamin M. Nead, as receiver of the Na- 
tional Bank of Middletown, as against Carrie S. Wall, to recover an 
assessment made upon her as a shareholder in the bank. Défendant 
demurred to the complaint. Overruled. 

Dayton, Dumphy & Swift, for plaintifl. 
Butler, Stillman & Hubbard, for défendant. 

OOXE, District Judge. This is an action by a receiver of a 
national bank to enforce the individual liability of a stockholder. 
The oomplaint allèges: 

"That on the 19th day of November, 1894, said comptroller of the currency 
having ascertained and determined that the assets, property and crédits of 
said association were Insufficlent to pay its debts and liabllitles, and as pro- 
vided by said acts of congress, made an assessment and réquisition upon the 
shareholders of the said the National Bank of Middletown, of flfty dollars 
($50) upon each and every share of the capital stock held and owned by theni 
respectively at the time of its said default, and directed the plaintiff as re- 
ceiver thereof to take ail necessary proceedings by suit or otherwise to enforce 
to that extent the said Individual liability of the said shareholders." 

The défendant demurs on the ground that the foregoing alléga- 
tion is insufflcient under the authority of Kennedy v. Gibson, 8 
Wall. 498. In that case the bill alleged that the receiver had as- 
certained that the assets and crédits of the bank were wholly in 
sufficient to pay its debts and that it was necessary that recourse 
should be had to the personal liability of the stockholders. It con- 
tained no averment of any action by the comptroller touching the 
liability of the stockholders. The court said, page 505, 

"It is for the comptroller to décide when it is necessary to institute proceed- 
ings against tlie stockholders to enforce their personal liability and whether 
the whole or a part, and If only a part, how much, shall be coUected." 

The question was whether the décision, which is a condition pré- 
cèdent to the action, should be made by the receiver or the comp- 
troller. Of course the court decided that this duty devolved upon 
the latter. In short, the question there did not turn upon the ex- 
ceedingly narrow point now presented and there is little to warrant 
the inference that the court would hâve held the bill insuflScient 
had it contained the allégation quoted from the complaint at bar. 
It is possible that this allégation might hâve been drawn with 
greater accuracy and made to conforra more closely to the rule of 
Kennedy v. Gibson, but the court is inclined to think that it can- 
not be held bad upon demurrer. If not in précise words certainly 
by necessary implication of law it contains ail the necessary allé- 
gations. It States facts from which the conclusive presumption 
follows that the comptroller performed ail the necessary require- 
ments of the law. First. He decided that the assets of the bank 
were not sufficient to pay its liabilities. Second. He made an as- 
sessment upon the shareholders of |50 per share, as provided by 
the national bank act. Third. He directed the receiver to enforce 
to the extent of |50 per share the shareholders' liability. What 
more is necessary? How is it possible for the défendant to be 
misled? The plain import of the allégation is that on the 19th of 
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Notembef, 1894, the coniptroller reached the conclusion that it was 
neeessary to enforce tàe stockholders' liabilitj' to the extent of $50 
pei? share for the i»eaSon that the assets of the bank were otherwise 
insufficient to pay its liabilities; under it the entire proceedings of 
the comptroller may be offered in évidence. Young v. Wempe, 46 
Fed. 354, and cases cited, Would it hâve added materially to the 
perspicuity of the allégation if the pleader had alleged further, "that 
said assessment was made because it was necessary to enable the 
fçceiver to pay the said debts and liabilities, and the said comp- 
troller, before making the said assessment, decided that it was nec- 
essary for the purpose of paying said debts and liabilities?" It is 
thbught net. The criticism of the défendant is too metaphysical 
and reflned to meet with much favor under the libéral rules of mod- 
em pleading. The demurrer is overruled; the défendant may an- 
swer within 20 days. 



HUBBARD V. AMERICAN INV. CO. 
(Circuit Court, D. Nebraska. December 3, 1895.) 

JODGMENTS— VALIDITY — JURISDICTION. 

An action was bfought against a Nebraska corporation in a Colorado 
State court. ïhe défendant appeared specially, and objected to the jurls- 
diction of the court on the ground that the service upon it was Insufficient. 
Its objections haviug been overruled, the défendant, protestlng against 
the jurisdictlon, but without appealing, answered to the merlts, and filed 
a counterclaim. .Tudgment was rendered against it, and a suit afterwards 
brought on such judgment in the United States circuit court in Nebraska. 
Hdd, that the judgment of the Colorado court, even if erroneous, was net 
void, and in the suit on such judgment it was not open to the defenda:nt 
to insist that the question of the jurisdictlon of the Colorado court should 
be again lltlgated. 

This was an action brought upon a judgment in favor of the plain- 
tiff and against the défendant rendered in the district court of 
Arapahoe county, Colo. The défendant was a Nebraska corpora- 
tion, but had been doing business in Colorado, and had filed a writ- 
ten appointment of an agent upon whom process might be served 
in Colorado, as required by the laws of that state. The record 
showed service on such agent. The défendant offered to prove that 
at the time service was made it had ceased to do business in Colo- 
rado, and that the person served had ceased to be its agent. To 
this testimony the plaintif? objected. Further facts appear in the 
opinion. 

Roscoe Pound, for plaintiff. 

Ç. A. Atkinson and G. A. Adams, for défendant. 

SHIRAS, District Judge. I sustain the objections to this line of 
testimony offered by the défendant on the following grounds: It 
appears and is admitted that to the action brought by the présent 
plaintiff against the présent défendant in the district court of Arap- 
ahoe county, Colo., a spécial appearance was entered on behalf of 
the défendant, and the question of the jurisdiction of that court 
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was raised, and presented to that court for décision. It theieupon 
became thé duty of that court to hear and décide the question of its 
own jurisdiction, and it was open to the défendant to then and 
there présent every question of law and fact upon which it relied 
to show that the court was without jurisdiction. The court heard 
the matter, and decided that jurisdiction existed. Thereupon the 
défendant excepted to the ruling thus made, and, protesting that 
jurisdiction did not exist, it then answered to the merits, and filed 
a counterclaim in the case, and invoked the jurisdiction and judg- 
ment of the court thereon. The trial upon the issues thus pre- 
sented was had, and resulted in a judgment for the plaintifE. The 
défendant did not appeal from this judgment, nor from the ruling 
upon the question of jurisdiction. Suit being now brought upon 
the judgment record in this court in Nebraslia, the défendant now 
seeks to show that the ruling of the court in Colorado upon the 
matter of jurisdiction was erroneous. It is claimed by the défend- 
ant that, when suit is brought upon a judgment record, the ques- 
tion of the jurisdiction of the court rendering the judgment is al- 
ways open to investigation, and in one sensé this is true. It is 
open to a défendant in a suit upon a judgment record to show that, 
upon the face of the record, jurisdiction did not exist, because the 
trial court could not, under any circumstances, hâve jurisdiction 
over the subject-matter; as, for instance, if a court of the United 
States should render, in form, a decree of divorce, and award ali- 
mony, and an action to compel payment of the aJimony should be 
brought, based upon the record of divorce, the want of jurisdiction 
could always be relied upon. So, also, it is always open to a de- 
fendant to show that under no circumstances could the court ren- 
dering the judgment hâve or take jurisdiction over the défendant; 
as, for instance, in case an individual should sue the United States 
in a court of a state, and obtain a judgment in form, and should 
then bring suit on the record in this court. So, also, in cases 
where a personal judgment has beén rendered against a nonresi- 
dent or absent défendant, upon service by publication only, such 
fact may be shown by the record, or by proper évidence, as a dé- 
fense to a suit upon such a record. So, also, in case a record on its 
face shows personal service upon the défendant, but in fact such 
service was not had, but the récitals in the record were fraudu- 
lently inserted therein, such fact may be shown when suit is brought 
upon the fraudulent judgment. But when it appears, as it does in 
this case, that the défendant was suable; that the subject of the 
controversy was within the gênerai powers and jurisdiction of the 
court; that service, in form, at least, was had upon the défendant; 
that the défendant in fact appeared in the court, and presented 
flrst the question of the jurisdiction of the court, and, this being 
decided in favor of the jurisdiction, the défendant then pleaded to 
the merits, and also pleaded a counterclaim, and, judgment being 
rendered against it, no proceedings, by wi'it of error, appeal, or 
otherwlse, were taken to reverse the judgment of the court xipon 
t'ittier the question of jurisdiction or upon the merits, it is not oi)en 
to the défendant, when sùed on the judgment record in auothër 
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State and court, to insist that the question of jurisdiction, upon 
whicli it invoked the judgment of the court in which the action was 
first brought, is again to be litigated and decided. Tlie judgment 
rendered in the district court in Colorado is in full force. It may 
be erroneous, but it is not void. If the défendant wished to ques- 
tion the correctness of the ruling, the way was open by appeal to 
the suprême court of the state. The défendant did not so appeal. 
The judgment stands in full force. The question of jurisdiction has 
been once heard and determined, and this court cannot sit as an 
appellate tribunal to détermine the correctness of the judgment of 
the Colorado court upon that question. 



BROWN V. TRAVER. 

(Circuit Court of Appeals, Second Circuit. December 2, 18Ô5.) 

Patents for Improvements— Constructiok op Claims— S^itch Breakers 
FOR Loopbd-Pabric Sbwinq Machines. 

ïhe Traver patent, No. 431,957, for a "stitcli-breaking and raveling at- 
tachment for machines for sewing looped fabrics," shows patentable in- 
vention over the prevlous patent to the same inventer (iSTo. 410,720); but, 
as It is only for improvements thereon, the claims must be restricted to 
combinations In which the loop breaker and guide are easentially of the 
. structural character and relative arrangement of parts which differentiate 
them frpip those of the earlier patent, and the claims are not infringed by 
adeviee wliich cuts instead of breaks the fabric, and employs a guide plate 
of a différent construction, and havlng a différent functlon, from that of 
the patent. 62 Fed. 933, reversed. i 

Appeal from the Circuit Court of the U^ited States for the Dis- 
trict of Vermont. 

This was a bijl in equity by Adelbert Lee Traver against Engene 
H. Brown for alleged infringement of letters patent No. 431,957, 
issued to complainant for a "stitch-breaking and raveling attach- 
ment for machines for sewing looped fabrics." In the circuit court 
the patent was held valid and infringed, and a decree entered for 
complainant accordingly. 62 Fed. 933. The défendant appeals. 

Franklin Scott and Charles E. Mitchell, for appellant 
James H. Lange and Odin B. Roberts, for appellee. 

Before WALLACE, LÂCOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The decree of the court below ad- 
judged the validity, and the infringement by the défendant, of 
claims 1 and 3 of the patent in controversy. In his assignment of 
errors the appellant has insisted upon the invalidity of thèse claims, 
for want of patentable nôvelty, and there is expert téstimony in 
the record in support of the contention; but the argument at the 
bar in his behalf haS beeh placed upon the ground that in view of 
the prior state of the art the claims must be narrôwly construed, 
and, thus construed, hâve not been infringed. 

The patent was granted July 8, 1890, to Adelbert Lee Traver, for 
a stitch-breaking and raveling attachment for machines for sewing 
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looped f abrics. THese machines are known as "loopers," or "turning- 
off" machines, and are used for uniting the edges of two pièces of 
knit fabric. The looper consists of a sewing mechanism, and a 
circular plate which carries on its periphery a row of radially pro- 
jecting pins. This plate rotâtes intermittently under the sewing 
mechanism, the needle of which reciprocates in and ont over the 
pins. The movement of the needle takes place while the pin plate 
is at rest. Between each two passages of the needle the pin plate 
is advanced the space of one pin, so that the needle passes over the 
pins in succession as they are presented by the intermittent rota- 
tion of the plate. In opération the two pièces of knit fabric whose 
edges are to be united are impaled upon the plate in such manner 
that a pin passes through each loop of a course of loops in the 
fabric. The course of loops thus impaled is commonly a few courses 
from the raw edge of the fabric. The two pièces of fabric lie one 
over the other, the raw ed^es projecting, and, except that the sur- 
plus edges above the pins are in the way, are ready to be stitched 
together by the looper needle. In order to prépare the two edges 
of the fabric for the stitching opération, the surplus edges must be 
removed and raveled down to the loops impaled upon the pins. 
The attachment which is the subject of the patent is designed to do 
this work. Formerly the work was done by hand, the greater part 
of the surplus being trimmed off with shears. Subsequently auto- 
matic attachments were introduced, known as "trimmers," for re- 
moving the surplus edges. In thèse attachments rotary disks or 
shears were used to eut away the selvage, and some of them con- 
tained devices to remove it after it was eut. It was found in prac- 
tice, however, that thèse attachments would deliver the fabric to 
the needle with a ridge of unraveled goods above the pins, thus 
leaving an unsightly upstanding welt or fringe at the seam. Short- 
ly prior to the grant of the patent in suit, Traver patented a trim- 
ming attachment. Letters patent No. 410,720, dated September 10, 
1889. This patent is the lîrst in the prior art which discloses a 
looper attachment that dispensed with the use of cutting edges in 
removing the fabric above the pins, and substituted therefor de- 
vices for breaking or raveling the threads. It describes a loop- 
breaking and raveling mechanism supported in a framework which 
is in the form of a bracket secured to the stationary bed of a looper, 
and extending out over the periphery of the pin plate so as to 
support the working parts of such mechanism, which parts mainly 
operate from a point outside of the periphery of the pin plate in- 
ward, towards and over the pins projecting therefrom. This bracket 
bas provision for vertical adjustment, so that the working parts 
can be raised or lowered with relation to the level of the pins, in 
order to cause them to operate at the proper height above the pins 
and the courses of loops or stitches impaled thereon. The raveling 
mechanism or attachment comprises the .stitch pulling or breaking 
device in duplicate, which duplicata breaking devices are described 
as "pointed ends 29 and 30." The further éléments of mechaiiism 
for performing the flrst opération of preparing the edges of the 
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fabriç fôr sewîng are actuating mechanism by -which thèse poînted 
ep^s are recippocated or vibrated in and out over the pins of the 
pin plate at each feed movement of the latter, the inward move- 
raent of tlie pointed ends taking place when the pin plate is at rest 
between two feed movements, so that the pointed ends enter the 
fabric at a deflnite position with relation to the loops lying around 
the pin at that moment adjacent to the pointed ends, usually enter- 
ing the loop of the course immediately above the one around the 
pin ; and as the pointed ends move inward they will pull the yarn 
of the loop entered by them ont from its enchainment with the loop 
below on the pins. The patent also déscribes two guides located 
in front of the points, one in front of each, which lie close together 
under them, adapted to confine the fabric where it is being pierced 
and severed. Thèse guides bave slots through which the points 
enter the loops and recède from them, "whereby the several por- 
tions [of the yarn] are stripped off said points when said points 
are withdrawn." Gripping jaws to remove the raveled threads are 
shown as complementary devices. The patent contains a statement 
that either one of the two points that enter from the opposite si des 
will accomplish the work of separating the fabric, but that, by hav- 
ing two such points enter simultaneously from opposite sides, there 
is no possibility, in the event of one or both becoming blunted, of 
the fabric's being pushed to one side so that it will fail to be pierced. 
It also contains a statement that, if the loops of the fabric are 
small in comparison with the body of the point, they will be broken 
or raveled by the wedge-like action of the point when it enters the 
fabric; but, to insure the severing of the fabric where the points 
enter, they are carried away from it in such a direction as to cause 
them to pull it apart. 

Only one machine conforming to the description in this patent 
was ever built. Traver testifies that it was not practically success- 
ful, because the raveling points, while engaged in the loops above 
those upon the pins, would raise before breaking them, thus caus- 
ing a strain which would break the loops upon the pins if they were 
tenderer than those above. He does not claim that it was inopera- 
tive, but insists that it would not work satisfactorily, except upon 
"a very fine pièce of work." In experimenting with this machine 
he conceived the idea that it could be improved by introducing into 
it a wedge which would break the loops as soon as it entered them, 
and without any upward movement. Seventeen days after the date 
of the grant of this patent he filed his application for the patent 
insuit. 

The patent in suit describes an attachment which differs from 
that in the earlier patent to Traver mainly by the substitution for 
the duplicate points and guides of a single wedge-shaped bar adapt- 
ed to penetrate the loops, and a co-operating slotted guide plate. 
Exçept for the différence in thèse two devices, and their arrange- 
ment with respect to one another, the various parts in combina- 
tiQn are the same, or équivalent. devices, in the machines of each 
patiept; and they co-operate in each by the same mode of opération 
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to présent the fabric to the loop-breaking device, and to cause that 
device to enter the loops. As in the attachment of the earlier pat- 
ent, the lever connection gives a lifting or upper movement to the 
loop breaker after it enters the loop; but in the spécification of the 
patent in suit it is pointed out that this is not essential, though 
not objectionable. It appears that this nonessential feature, the lift 
ing or upward movement given to the loop breaker, was retained 
in the flrst 800 machines built after the patent. This patent also 
describes, as a complementary device, a grirtrang Jaw to remove the 
raveled threads. The substitute devices are described in the spéci- 
fication as follows: 

"The wedge bas two vertical and parallel sides, a horizontal lower and an In- 
clined upper edge. Thèse edges are blunt or rounded, se as not to eut the fabric 
immediately on coming in contact with it, and it is intended that they shall not 
be of a shape that will co-operate in the manner of a shear with the edges of 
the opening in the guide on the opposite side of the fabric. The lower edge is 
horizontal, as is also the direction of motion with which the wedge is pushed In- 
to the fabric, so that this edge may lie close to and parallel with the pins on the 
pin plate, and serve to hold the fabric down on the pins against the upward 
straining action of the inclined edge. The function of the guide plate, 14, 
with its Slot for the passage of the wedge, 13, is to support the fabric whlle 
it is being entered by said wedge. In order to properly afford this support, 
the Slot is made narrow, so that it will be closed on the sides of the parallel 
sides of the wedge. By introducing this construction I am enabled to dis- 
pense with a second wedge entertng from the opposite side of the fabric and 
its complementary actuating mechanlsm, as illustrated in patent No. 410,720, 
dated September 10, 1889, issued to me, and effect the severing of the fabric 
with fewer parts, and in a more satlsfactory manner, The action of the wedge 
on entering a loop of the fabric is to enlarge It untll It breaks if both ends 
of the thread formlng the loop are fast in the fabric, and to ravel it If elther 
end has been freed by the breaking of an adjoining loop." 

The claims in controversy are as follows: 

"(1) A fabric stitch-breaking and raveling attachment combinlng with the 
pin plate of a turning-ofl machine a bar having a wedge-shaped end con- 
slstlng of two parallel sides, a lower edge lying close to and parallel with the 
pins on said pin plate, and an inclined upper edge of sufficient length and 
inclination to give to the wedge-shaped part near its rear end sufficient dimen- 
sion to draw out or break the loops of the fabric, a guide plate lying against 
and supporting the opposite side of said fabric from said bar and wedge, and 
having a slot opposite said wedge, mechanlsm whereby said bar may be 
reciprocated in the direction of the lower edge of its wedge-shaped end through 
said slot in said guide plate, and a frame for supporting and guiding said bar, 
for supporting said guide plate and carrying said mechanlsm, substantlally 
as and for the purpose set forth." 

"(3) A fabric stitch-breaking and raveling attachment combinlng with the 
pin plate of a turnlng-ofC machine a lever bearing a wedge-shaped end for 
severing the fabric, and a jaw where it can operate on the fabric between 
said wedge and the sewing mechanism, a guide plate lying against and sup- 
porting the opposite side of said fabric from said wedge and jaw, a slot in 
said guide plate opposite said wedge, a cam acting on this lever to slide it 
towards the fabric and then rock the end bearing the wedge and jaw upward 
from the pin plate, mechanlsm for revolvlng said cam, and a frame for sup- 
porting and guiding said lever, for supporting said guide plate and carrying 
said mechanlsm, substantlally as and for the pxurpose set forth." 

It is insisted for the appellant th^t the alleged infringing ma- 
chines do not contain the wedge-shaped bar or the slotted guide plate 
of thèse, claims. 
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In view of the prior patent to Traver, the novelty in the invention 
of thèse claims must be found solely in the changes made in the sub- 
stituted devices, the loop breaker and guide, and their relative loca- 
tion and arrangement. 

It was not invention to dispense with one of the two loop breaker» 
and its guide, because, as Traver pointed out in his prior patent, ei- 
ther one would do the work, although by having two it could be done 
more reliably. The employment of the devices in duplicate therefore 
only effected an improvement in degree, and not in kind or function. 
It may hâve been invention, however, to change the form and relative 
adjustment of the loop breaker and its guide, and it becomes neces- 
sary to ascertain precisely what thèse changes were. 

la the earlier patent the pointed end was wedge-shaped in form, 
and its office was that of a wedge. The guide was a slotted guide 
plate, and its ofSce was to protect the loops upon the pins from the 
straining action of the wedge. But the form of the wedge was only 
a pointed end, and the slot in the guide plate was not restricted in 
form or dimensions. It was only necessary that the wedge and the 
slot be Iqcated in such relation to one another that the wedge could 
enter the loops through the slot, and upon its upward récessive move- 
ment come in contact with the upper edge of the slot. In the présent 
patent the wedge has two vertical and parallel sides, and a horizontal 
lower and an inclined upper edge. The slot of the guide plate is 
narrow, "so that it will be closed on the sides by the parallel sides 
of the wedge." The two devicçs are so arranged relatively that the 
wedge does not enter the loops through the slot in the guide plate, 
but after piercing them enters the slot and closes its sides. By their 
relative arrangement and the accurate correspondence between the di- 
mensions of the wedge and the slot, it was doubtless intended, as is 
stated by the expert witness for the appellee, to confine the rupturing 
strain to the loop at each time operated upon. 

There is no reason to doubt that thèse changes materially increase 
the efflciency of the raveling mechanism, and it may be that they im- 
part a new mode of opération to the parts, whereby they rupture the 
loops by a penetrative movement of the wedge, rather than by the up- 
ward movement contemplated by the earlier patent. «The machines 
enibodying thèse changes hâve been highly successful and popular. 
They ravel the fabric as perfectly as it could be done by hand. We 
think that the changes were outside of the range of ordinary mechan- 
ical ingenuity, and involved invention. 

Inasmuch as the claims of the présent patent cannot be construed 
to cover a broader invention than was actually made by Traver in im- 
proving the machine of his earlier patent, they must be restricted to 
eombinations in which the loop breaker and the guide are essentially 
of thte structural character and relative arrangement which diflferen- 
tiates them from those of the earlier patent. 

In the machines of the appellant the wedge or blade swings in a 
plane always parallel with the Ipoper pins, and, before it has become 
dulled or blunted by use, haïs a cuttihg edge. When the edge is sharp 
ït does its work by cutting the loops. By use, however, this edge 
soon becomes dull, and when dull does its work by breaking the loops. 
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Many of those who use the machines are accustomed to sharpen the 
cutting edge daily. By reason, however, of the plane of movement of 
the wedge, its breaking action does not involve any appréciable up- 
ward strain of the loops upon the pins, and the pins themselves afiford 
a sufficient support against the latéral thrust, and thereby the neces- 
sity of a slotted guide plate adapted to support the fabric while it is 
being entered by the wedge is dispensed with. The f unction of the 
guide plate in thèse machines is not to enable the fabric to resist the 
thrust of the wedge, but is to guide the fabric into an upright position 
to the place where it is to be engaged by the wedge. If the guide 
plate is removed, and the fabric is guided to the wedge by the Angers 
of the operator, the wedge will do its work completely. The guide 
plate has no slot, nor anything which is équivalent to the slot of the 
patent. It is true that the machines of the appellant hâve, besides a 
guide plate, a plate which is a companion member to the clearing 
jaw, and holds the raveled fabric in contact with the jaw, and the 
wedge plays over the space intervening between thèse two plates; but 
the intervening space between thèse two plates is no more analogous 
to the slot of the patented guide plate, in function or in détail of 
construction, than was the slot of the guide plate of Traver's earlier 
patent. It does not hâve any appréciable correspondence in width 
with the width of the wedge, and consequently is not adapted to con- 
fine the rupturing strain to the particular loop entered by the wedge. 
The guide plate terminâtes before it reaches a point opposite the 
wedge. . The spécification of the patent distinctly points out that, to 
properly support the fabric while it is being entered by the wedge, 
the slot must be no wider than the width of the wedge. This is 
équivalent to a statement that in the absence of such a slot the guide 
plate would be useless. The second claim of the patent makes this 
functional characteristic an élément by express récital. If the spéci- 
fication had treated the narrow dimensions of thè slot as a preferen- 
tial characteristic merely, there woilld hâve been a foundation for the 
différence between the second claim and the other two daims of the 
patent. But it does not, and what is pointed out as essential in the 
spécification must of necessity be read into each claim. 

We are nnable to doubt that the machinés of the appellant do not 
infringe thé claims in controversy. The gist of the invention of Trav- 
er, as disèlosed both in his earlier and in the présent patent, consisted 
in discarding the cutting devices which had been used in the former 
trimmers, and substituting therefora wedge which would not need 
sharpening, and would burst, instead of severing, the loops of the 
fabric. As the wedge could not operate eflflciently unless the fabric 
was supported during the strain of the bursting opération, he pro- 
pose4 to employ a guide plate adapted to receive the wedge while en- 
gaged in the fabric, and hold the fabric down upon the pins. In the 
présent patent he proposed to make the guide plate with a narrow 
opening, of a width corresponding with the width of the wedge. The 
machines of the défendant employ a cutting device of the class which 
Traver Siscarded, togethér with a guide plate which terminâtes be- 
fore it reaches a point opposite the blade, and whose function is to con- 
vey the fabric to the cutter. The circumstance that when the cutting 
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édge is dull, and its normal characteristic bas been obliterated, either 
accidentally or negligently, it will burst the loops, does not constitute 
it the wedge of the patent. 

The test of infringement,wben alleged against the manufacturer of 
a machine, and based solely ûpon the machine itself, is whether, as 
made and when oflered for sale, it contains the patented inrention. 
If its structure is such that, when used in the manner contemplated 
by the manufacturer, it bas the capacity of appropriating the inven- 
tion, he can be treated as an infringer by participation with the user. 
But if its structure is such that it can only acquire that capacity by 
misuse, whether négligent or intentional, he is not responsible as an 
infringer. 

Accordingly the decree of the circuit court should be rerersed, with 
costs against the appellee, and the cause remanded to the circuit 
court, with instructions to dismiss the bill, with costs of that court. 
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C6. et al. 

WESTINGHOUSE AIR-BBAKE 00. et al. v. BOÏDEN POWEB-BRAKE 

CO. et al. 

(Circuit Court of Appeals, Fourth Circuit November 11, 1895.) 

Nos. 131, 134. 

1 Patents— Construction dp Claims— "Substantiali,t as Set Forth. " 

The plirasè, "substantlally as set fbrth," used In the claim of a patent, 
bas a technical meaning, and is équivalent to saying, "by the means de- 
scribed in the text of the inventor's application for letters patent, as 
illustrated by the drawings, diagrams, and models whieh accompany the 
application." Thèse words limit the gênerai terms of the speclflcation, 
which set out the funetion performed by the invention, and confine the 
inventor's rights to his own spécial means of perf orming that funetion. 

2. Same— Infringbmbnt— BviDBNCB— RuuNGs OF Patent Office. 

! Where th© patent office, after fuU examination, grants a patent for a 
devlce which accomplishes the same resuit as a device previously pat- 
ented to a différent inventor, this is a ruling that the later device does not 
infringe the earlier patent; and in an infringement suit involving the two 
devices this ruling Is to be regarded as the testimony of experts of the 
highest expérience, skill, and knowledge. 

3. Same— Dbfbctive CijAim — Air Beakbs. 

In claim 2 of the Westinghouse air-brake patent. No. 360,070, the de- 
scription declaring that the piston, "by a further traverse, admits air di- 
rectly frpm the main air pipe tb the brake cylinder," Is fatally defective 
in claiming only a résuit, whieh is public property, and not identifying the 
spécifie means by which that resuit is achieved by the inventor. 

i Same— Mëchanioal and Functional Equivalents. 

In determining whether oné device èmploys means équivalent to those 
of another device, the fact that th;e invention relates to an agençy, such 
as cpmpressed air, which opérâtes by modes not visible to the sensés, does 
not authorize the court to détermine the matter by référence to functional 
équivalents rather than mechanicàl équivalents. 66 Fed. 9&7, reversed. 
O'Reilly V. Morse, 15 How. 62, applied. 
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S, Same-tEfpbct of Pbiob Décisions— Res Judicata. 

Prima taxtle, a décision fonnded upon one patent not In suit Jn the prés- 
ent case, and another décision founded upon three patents coUectively, 
only one of which Is now In issue, deelaring that an invention used by a 
person not a party to the présent suit was an Infringement, Is not bindlng 
where the alleged Infringlng machine dlffers wldely In structure f rom the 
one complained of In those suits. 

& Bamb— Mechanical Equivalents— Air Bhakks. 

The brass-rlng partition of the Boyden air-brake patents (Nos. 481,134, 
481,135, and 481,136), with the port contained therein, Inserted in and made 
a part of the triple valve itself, which successfully accomplishes the func- 
tlon of dlscharglng train pipe air Into the bralie cyiinder simultaneously 
with the triple valve's discharge of auxiliary réservoir air into that cyiin- 
der, is not the mechanlcal équivalent of the additional stem and valve and 
the by-passages leading from the additional valve to the brake cyiinder, 
which, in the Westinghouse patent. No. 360,070, accomplish the same f unc- 
tion, although both devices are put in action by the triple-valve piston 
when on its extrême traverse. 66 Fed. 997, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maryland. 

This was a bill in equity by George Westinghouse, Jr., and the 
Westinghouse Air-Brake Company against the Boyden Power-Brake 
Company, George A. Boyden, président, Charles D. Mann, secretary, 
and William Whitridge, treasurer, for the infringement of a patent 
relating to quick-action air brakes. In the circuit court a decree 
was rendered deelaring infringement of claim 2, and noninfringe- 
ment of claims 1 and 4, and awarding an injunction and accounting, 
with a référence to a master in the usual form. 66 Fed. 997. From 
this decree both parties appeal. 

George Westinghouse, Jr., one of the complainants In this suit, Is the in- 
venter of automatlc air brakes for the slowlng and stopping of railroad trains. 
He has taken out patents for devices in this connection to the number of 
some 10 or 12. Of thèse the patent now in suit Is that numbered 360,070, is- 
sued March 29, 1887. This device does not seem to hâve proved eflfectual for 
the spécial purposes for which it was designed, and he improved It by a 
later one, patented to him on July 24, 1888, numbered 376,837, which Is not 
in suit. Thèse two devices, while preserving the mechanism for the ordlnary 
stopping of trains embraced in earlier patents, contained additional mechan- 
ism for their prompt and complète stoppage in sudden emergencles. The ap- 
paratus as thus devised and improved are technically called "quick-action 
brakes," and are embraced in the patents 360,070 and 376,837. 

Of the air brakes patented by Westinghouse prevlously to the Issuing of 
the two patents just named, the latest iniprovements were embraced in the 
patent numbered 220,556, issued October 14, 1879. In speaking of this latter 
patent we shall, except when spécial mention of previous ones will be neces- 
sary, Include generically ail the improvements embodied severally In Its pred- 
ecessors. This air brake, 220,556, though intended for both ordlnary work and 
emergency work, proved to be really effective only for the ordlnary slowlng 
and stopping of trains, and not to answer for the sudden stoppage of very 
long trains of cars. But it contained the auxiliary réservoirs and other ap- 
paratus which gave the brakes an automatlc action. Thèse three patents, 
Nos. 220,556, 360,070, and 376,837, are those which enter most dlreetly into 
the considération of the pase before us. 

It is true that the patent of Westinghouse, No. 168,359, Is mentloned In com- 
plainant's bill of complaint, and not 220,556; but in the briefs and In most 
of the testlmony No. 220,556 Is made the prominent subject of discussion, and 
not 168,359. There was an Intermediate patent, No. 217,838, which enters 
more or less into the polemics of this controversy; inasmuch aa that patent, 
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as well as 220,556, already mentloned, were the Imipediate bases on which 
the quick-àctloa brake No. 360,070 was founded. 

In the earller stages of the develot)ment of the Westlnghouse air brake, it 
consisted of the foUowlng parts: First, a eompressing air pump on the en- 
gine, by which air was compressed to the density of 80 pounds to the square 
inch; second, a large réservoir for storlng the compressed air, flxed on the 
engine; third, a train pipe or main pipe leadlng froin the engine to and along 
ail the cars of the train, connected at each interval between the cars by a 
flexible hose, with couplings, rendering the train pipe continuons, and con- 
stituting it a conduit for transmitting compressed air from the engine to 
every car; and, fourth, a brake cylinder on each car, connected by a branch 
pipe to the train pipe, and chargeable with compressed air through the train 
pipe from the storage réservoir on the engine,— thls brake cylinder operating 
by means of suitable levers upon the brake shoes which clasped the wheels 
of each car. Useful as this System of braking proved to be, it was found not 
to meet ail the requirements of the service. In the transmission of com- 
pressed air from the engine an appréciable loss of time was found to occur. 
ïhis loss proved to be about 1 second per car; so that on a passenger train 
of 10 cars the time necessary for the pressure to reach the rear car would be 10 
seconds; and on a freight train of 50 cars would be nearly a minute. Thus, 
while the forward movement of the foremost cars would be ehecked at once, 
that of the rearmost cars would not be as promptly ehecked, and thèse would 
come a,gainst the cars in front of them with more or less shock, producing 
more or less discomfort or positive damage. This defect wlll be appreclated 
when it is remembered that a train movlng at the rate of 45 miles an houi" 
moves 66 feet per second; sothW a freight train of 50 cars would run more 
than half a mile before the bràkes could begin to be effective along the en- 
tire train. ïhis détective system contained but one réservoir for holding the 
compressed air, which, as before stated, was attached to the engine, and from 
which ail the brak,e cylimlers of the several cars had to bç; charged back 
through the train pipe and jts branches and couplings, It was iuçumbent 
upon the inventer, therefore, to devise a rèïnëdy for this defect iû thé earller 
forms of his air brakes. He supplied it by providing an aùxiUary réservoir 
for compressed air on each car;, and also by devising a meçhapism for dis- 
eharging conipi-èssed air from th'is auxUIary réservoir into the bJÇake cylinder 
of Its own car; so that, as sôon as the englneér put in action his mechanism 
for eheckirig or'stoppihg the; train:, there was a simultaneous action of the 
brake eylindérs aldng the wholè train upon the séries of brakes provided for 
each car. The mechanism devlséd for this purpose was wbat is known in 
the art as the "triple valve," one' of which was provîded for each car, and 
actèd upon each brake cylinder with compressed air drawn from each 
auxilïàry regervolr.' It was call$d a triple valve because oq.e of its valves con- 
nected with thé train pipe léadiilg from th.ç engine, anothçr with the auxiliary 
réservoir belonging to each car, a,nd a third with the brake cylinder of each 
car. It was located at the junçtlon of the three pipes which lead from and to 
each of thèse devices. The triple valve bas three ports leadlng, , respectively, 
to the three devices named, and 8(lsb à fourth one leadlng to the dpen air. 

A very Important f eature of the "Westlnghouse triple-valve mechanism con- 
sisted In its bein^ aiitomatic in opération. It is not in pur proviiice to enter 
Intd détails. Sufflce It to say that when the train is in use ail the apparatus 
which has been described is kept constantly charged in full wltl» compressed 
air, gènerally to the density of 70 pounds. to the inch, which has continuons 
and nnobstructed flow from the main réservoir on the engine to ail the 
auxiliary réservoirs on the cars. While the apparatus is tljus full-eharged 
' froiii the engine, thtough the train pipe to the auxiliary réservoirs, the piston 
of each triple valve is held to Its normal position with ail ports closed, there 
béing an equipôise of pressure on each.side of It. It foUows tjiat whenever 
the pressure of the air on the train pipe side of the piston Is reduced, the 
piston inoves oiit,int6 its chamber, and thereby opens a passage for the com- 
pressed a;Ir from each auxiliary réservoir, into each brake cylinder, resulting 
automatlcally in an application of the brakes.! This réduction of pressure in 
the train pipe has the resuit described, whether it is cau^ed by the englneér 
In Intentlonally openlng his valve for the purpose, or by any accident which 
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may produce a rupture in any part of the train pipe. Such action o( tlie en- 
gineer, or such accident, opens the train pipe for tlie escape of pressure from 
that side of eaeh triple- valve piston, causes the piston to move forward'in its 
chamber, and thereby to open a passage for discharging compressed air from 
the auxiliary réservoir to the brake cylinder for action upon the brakes. This 
automatic action was a very Important achlevement, and gave to the air brake 
of Westlnghouse a part of its name. 

Before this invention, the brake cylinders were charged directly from the 
engine by forcing the compressed air backward Into them along the entire 
length of the train. In the triple-valve device the movement was reversed. 
Whlle the train is running, ail the apparatus except the brake cylinders is fuU 
of air of the density of 70 pounds, stored distributively in the several auxiliary 
réservoirs. The engineer opérâtes by opening wide his valve on the -engine 
for the escape of train pipe air, which thereby takes a course the reverse of 
the former, beginning at the rearmost car, and moving forward along ail the 
cars to its escape at the ehgineer's valve. Thus, before the invention of the 
improved device patented in No. 217,838, when the engineer desired to apply 
his brakes with f uU force he operated the valve at the engine, and opened the 
port wide, letting the compressed air ont of the train pipe at the locomotive, 
then its only vent. The air, as before said, had to travel from the rear car 
along ail the cars, forward to the engine, before it could lessen the pressure 
of the train pipe air on the train pipe side of the chamber of each triple-valve 
piston, and before it could thereby operate the brake cylinders with air froni 
the auxiliary réservoirs. In a train of 50 cars it would hâve to travel nearly 
half a mile to get out at the englue. Westlnghouse devised in patent 217,838 
a means of quickly emptying the train pipe by providing release valves on 
each car connected directly with the train pipe; so that the air of the train 
pipe could be veiited promptly at each car, and thus shorten the time of bring- 
iug ail the brakes along the whole train into action. But while the triple- 
valve and other mechanism patented in No. 217,838 and carried into No. 
220,556 was found to accomplish the purpose of producing simultaneous ac- 
tion by the brakes in every car, and thus to prevent, in a great measure, the 
jostling of cars against each other, thereby securlng a compara tively steady, 
smooth, uniform arrest of movement along the whole train, yet It was found 
to be efCective for this purpose in very long freight trains only on ordinary 
occasions, such as the stopping of trains at stations, or slowing them at side 
tracks, or holding their speed in check on descending grades. The mechanism 
of the patents just named did not provide efïectively for sudden emergencies, 
and therefore failed to meet a great necessity of the service. It is true that 
the design of the inventer was to devise in thèse patents an apparatus that 
would be efCective for both the graduai and the sudden stoppage of trains. 
For the former purpose he.inserted a seusitive valve in the stem of the triple- 
valve piston of 220,556, by which, on a partial movement of the piston in its 
chamber, a graduated discharge of air from the auxiliary réservoir into the 
brake cylinder was effected. For the latter purpose— the sudden stoppage of 
trains — he provided a main valve at the end of the stem of the piston, by 
which, on a complète traverse by the triple-valve piston in its chamber, a 
large venting of compressed air from the auxiliary réservoir was effected; so 
that, in the language of one of the Westlnghouse wltnesses: "If an emergency 
arises demanding that the brakes be instantly applied with fuU force to eft'ect 
a sudden stoppage of the train, the pressure of air is suddenly and considera- 
bly or entirely reduced in the train pipe, with the resuit that the piston of 
the triple valve makes its fuU stroke, • ♦ * permitting auxiliary réservoir 
air to flow directly into the brake cylinder, * • * [maklng what is known 
as] the 'emergency stop.' " The inventer, however, failed in this latter object. 
It was found in practice that the air from the auxiliary réservoir did not act 
with suificient promptitude on the brakes for emergency purposes, and that 
it would be necessary to devise some other means for effecting a quick action 
of the brake cylinder. Patent 217,838, repeated in patent 220,556, was a most 
valuable invention. It had great utility. It produced a uniform stoppage of 
the cars of long trains on ordinary occasions; and on short trains, whether 
passenger or freight, it was practically effective even for emergency pur- 
poses, ïet for the sudden stoppage of long trains In the face of immédiate 
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danger It falled to answer the reqnirements of the service. One of the coun- 
sel of . Westlnghouse expressed it in hls oral argument before thls court: 
"A passenger train, or a freight train of moderate length, and tliërefore of 
œoderate weiglit, could be stopped, as is sliown by tlie proofs, by the old 
automatlc brake [patent 220,556], within reasonable limits of distance of space 
and lapse of time; but, the railroad conditions of the country and the System 
of traflic altering, by which large locomotives, drawing heavy and long trains, 
came into use, a new development of the art wils called for; that is, for a 
brake which would act quickly on any car, and act quleker from car to car 
than any which had previously existed." With this brake of patent 220,- 
556, graduai stopping and slowing was executed by giving the piston a partial 
or half traverse in Its chamber, by which air passed through the sensitive valve 
in the stem of the piston to the brake cylinder; and emergency stopping was 
done by a fuU or extrême traverse of the piston in its chamber, which closed 
the sensitive valve in its stem and opened the main valve flxed upon the end 
of the stem, and allowed a full and direct venting of air from the auxiliary réser- 
voir into the brake cylinder. The best illustrations available for the better 
understanding of the preceding remarks are the diagrams that are found below. 



TRIPLE VALVE DEVIOE OF PATENT 220,556. 
And as shown in the Westlnghouse Trade Catalogue of 1888. 

AUXILIARY RESERVOIR CONNECTION. 
. 1 ' ■ 

3£_ 



1 




TflAIN PIPE CONNECTION. 

ThiB cnt shows tlie Valves and Fiston Q in the Belease Positton, as nsed in 1879. Tha eonrse 
of the air in cbarging the Auzlliary Beserrolr passing throngh the Port A is shown by the line In- 
dicated by the arrows, x ï. 



BOYDEN POWER-BRAKE CO. V. WESTINGHOUSE AIE-BKAKE CO. 821 



AUXIUARV RESERVOIR- connection;) 




eXHAUST PORT.t 



Train, pipe connection. 

ThlB est sbows the ■• prelimlnary traverse " of the piston G and the Talres e' and H In posi- 
tion (or gradnating and service stops, as nsed In 187». The courge of the air from the Anxillary 
Réservoir to the Brake Cyllnder passiis through the port opened by the gradnating valve e' is 
shown by the Une indicated by the arrows, x x. 




CXHAU9T l>ORT« 



TRAIN PIPC CONNECTION 

Tbis ont shows the "forther traverse" of the piston O wlth the main valve H In position for 
an emergenpy stop. The port C thereby beinjç opeued to Its full capadty to admit air to the 
Brake Cyllnder qnickly as used In 1879. The course of the air (rom the AnilUary Réservoir to the 
Brake (blinder passing through the port opened by the main valve B la shown by the Une Indi- 
cated by the arrowa. x s« 
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It ÎkS obvious from what bas been said that the piston of the triple valves is a 
most prominent Instrumentality in the présent controversy. The brakes are 
operated by the engineer from the engine. The engineer's duty In connection 
with them is, first, to keep hls apparatus fui! cliarged with compressed air when- 
ever the train is in use, and, second, wben the occasion requires, to let off air 
from the train pipe, and thereby cause, in the maiiner heretofore described, the 
Gscape of more or less air from the auxiliary réservoirs into the brake cylinders, 
for action Upon the brakes. The mechanism is such, also, as before stated, that 
an escape of compressed air from the train pipe resuits not merely from tlie 
intentional action of the engineer hlmself, but automatically from any accident 
that may happen to cause a severance of the train Into parts, or a rupture of 
the train pipe or Its Connecting hose or branches. It is the escape or venting of 
compressed air, either intentional or accidentai, from the auxiliary réservoirs in 
whieh it is stored into the brake cylinders, that opérâtes the brakes; and this 
venting is done through the triple valves, by means, as heretofore stated, of 
the triple- valve pistons In the Westinghouse automatlc" air brake, as patentée! 
In No. 220,556, the ordinary work of braklng was performed by a partial trav- 
erse of its chamber by a triple-valve piston, graduated, according to the pur- 
pose desired, at the will of the engineer; and emergency work was doue by an 
extrême traverse of the piston to the end of its chamber. It may be observed 
that the automatlc air brake, patented as No. 220,556, which embraced ail pre- 
vious improvements, is now f ree to public use, the patent having expired, and 
eeased to be conflned to the exclusive use of Its inventor. 

A study of patent 220,556 vpill show that compressed air, drlven by the engi- 
neer into the train pipe, passed through the triple valve of each car to its aux- 
iliary réservoir; that there was no vent for this airintothe brake eylinder except 
thrqiigh the auxiliaiT' réservoir, and that this vent from the auxiliary réservoir 
to the brake eylinder ordinarily occurred when the triple-valve piston had made 
but a partial movement or traverse in its chamber. The text and diagram of 
220,556 show that even a fuU or extrême traverse of the piston In its chamber 
would vent no other compressed air into the brake cylinders except from the 
auxiliary réservoirs. The device embraced in patent 220,556, valuable and 
efficient as it is and was for ordinary work on ail trains with the triple-valve 
piston in partial traverse, and for emergency work on short trains with the 
triple-valve piston In extrême traverse, yet failed to meet the requlrements of 
the service for emergency work on long trains of 50 large frelght cars. For 
the latter work it was found insufflcient in practice, the insufficiency consist- 
Ing in not acting with sufflcient promptitude It is not for us to explain why 
Ihe passage of compressed air exclusively from the auxiliary réservoirs to the 
brake cylinders was not sulHciently prompt on long freight trains. It is as- 
sumed in the briefs and testimony that the mechanism of this patent did not 
sufflce for this work. It is admitted on both sides that, while the mechanism 
of 220,556, though effective for the ordinary purposes of braking trains, such as 
stdiiping them at stations, slowing them In passing swltches and other points 
requirlng continuons movement, and checklng them on descending grades, yet 
that it was not effective for abruptly stot)pIng long trains in sudden emergen- 
cies. This deficlency of the Westinghouse brake in the stage of improvement 
which It had reached in patent 220,556, from whatever cause resulting, created 
the neeessity for some additional invention, by which, on sudden emergencies 
In the présence of immédiate danger, a long train of cars In rapid motion should 
be Immediately brought to an abrupt stoppage by an instantaneous and simul- 
taneous application of ail the brakes of every car. The thing wanted was 
what bas technically come to be called "quick action." Eaçh of the chlef con- 
testants in the présent suit set himself laudably to Work in devising a means 
to accomplish this important desideratum, each taldng the air brake patented 
as No. 220,556, Westiiighouse's exclusive property in which having expired, as 
the basis of his new device, the common object being to produce a mechanism 
by Wliich to secure Instantaneously, whehëver and only when a sudden emer- 
gency arose, such a qulckened discharge of compressed air Into the several brake 
cylinders that each car would slmultaneously, and the entlre train as a whole, 
be brought to a sudden hait, but leaving ail the mechanism already existing for 
use in ordinary braking unmolested and unchanged. 

Counsel for appellees. In his oral argument, well described the need that was 
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to be supplied when he sald: "Quick action does not Involve gréa ter power 
of the brake. It is not a question of greater force of brake, as appUed to the 
brake shoes 6( any Individual car. The force with which the brake sboes are 
applied to any Individual car is no greater with the Westinghouse quick-aetiou 
brake (360,070), which is In controversy hère, than It was with the old auto- 
matle brake (220,556). The engineer is, in both cases, operating with seventy 
pounds of pressure in the main réservoir on the locomotive and in the auxiliary 
réservoirs on the cars throughoùt the train, and in the System of pipes througli- 
out the train; and ail the force he can possibly apply with the présent quick- 
action brake (360,070), or with the old automatic brake (220,556), is seventy 
pounds of pressure to the piston of the brake cylinder, and through it to the 
brake shoes." And the same counsel well described the desideratum sought for 
—the gist of the urgent need— when he said that its characteristic must be "the 
utilization of auxiliary réservoir pressure for service or for graduation, when 
you do not need to use quick action; but when you want to get what Is knowii 
in the art as 'quick action,'— when the question of life or death is to be settled 
in a few seconds,— then the pressure from the train pipe, which cornes from tlu' 
main réservoir on the locomotive, is to be utilized for that purpose." Westing- 
house devised for each car an additional valve, wMch he so attached to the 
triple valve of i)atent 220,556 that when the piston should be in complète trav- 
erse, and driven to the end of its ehamber, it should drive forward an additional 
stem provided for this additional valve, and thereby open a port In that valve, 
by which compressed air from the train pipe should pass, through by-passages 
independent of the triple valve, into the brake cylinder into which the tripU; 
valve already vented compressed air from the auxiliary réservoir. By this de- 
vice of the additional stem, the additional valve, and the independent by-pas- 
sages into which the latter opened, the inventor eontrived to discharge com- 
pressed air from both the auxiliary réservoir and the train pipe into the brake 
cylinder of each car simultaneously, and thereby so quiekened the action of the 
brakes as to accomplish the desideratum of quick action. To repeat, his deviei^ 
for this purpose consisted in attaching to the pre-existing triple valve, as 
patented in No. 220,556, a machine which embraced an additional stem, an 
additional valve, and additional by-passages leading from the port in the nev. 
valve to the brake cylinder. This new attachment is put in action for emci - 
gency purposes by the triple-valve piston when on its extrême traverse. The 
previous machine, 220,556, had provided for the extrême traverse of that pistou 
by which it had put in action the main valve at the end of its old stem, aiul 
opened a full and direct flow of compressed air from the auxiliary réservoir 
into the brake cylinder for use in emergencies. Thus the new contrivance, by 
the same extrême traverse of the triple-valve piston, continued the old flow 
of compressed air for emergency purposes, and provided an additional flow of 
the air for emergency purposes by an additional mechanism ; this latter flow 
being directly from the train pipe, and the former flow being from the auxiliary 
reservoir. Such was the make-up of patent 360,070,— two machines in one box 
or case. , It was found, on thorough and conspicuous trials, to be imperfect and 
inefûcient, and lacked that essential élément of patented devices, utility. But 
it contained a valuable Invention, and was afterwards so improved in detaiLs, 
when patented in No. 376,837, as to become a machine of great value to the 
public, a supplemental piston being supplied in 376,837. 

Boyden also made a successful invention for venting compressed air from 
the main réservoir and train pipe into the brake cylinder of each car simul- 
taneously with venting that air from the auxiliary réservoir to the brake cylin- 
der, as had been done for emergency purposes by the previous triple valve of 
patent 220,556. He did not resort to a second machine. He did not devise an 
additional stem, an additional valve, op by-passages independent of those of 
the triple valve. He accomplished the transmission of compressed air directly 
from the train pipe to the brake cylinder by other means. He inserted a par- 
tltioù in the form of a brass ring into the triple valve of patent 220,556 Itself, 
between the ehamber containing the valves and the compressed air of the aux- 
iliary réservoir on one hand and the ehamber of the piston containing train 
pipe air on the other, and he opened a port in that partition for the passage of 
compressed air from the train pipe to the brake cylinder. He thereby so pro- 
vided that, whereas Westlnghouse's device employed a fourth valve, another 
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Stem, and newly-contrived by-passages for discharging compressed air from 
the train pipe into the brake cylinder, organized separately in a second ma- 
cbine, Boyden contrived to discharge both train pipe air and auxiliary réservoir 
air simultaneously into tlie brake cyllnder witbout using an addltional stem or 
valve or by-passages. The devices of Westinghousé and Boyden are sbown 
berewith. 

COMPLAINANT'S PATENT IN SUIT, NO. 360,070. 
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COMPLAINANT'S PATENT NO. 360,070. 




Drawing No. 7. 

Note.— The Check- Valve 49 is located back of the passage 18 and therefore 
Is not yisible on Cut 7. 
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It Is not for us to describe how the Introduction of train-pipe air into the 
brake cylinder of e«teb car çtuickens th^ action of the brakes -which are already 
subject to fhe action of air from the auxillary réservoir. It is suffleient to say 
that the engineer, by means of his valve on the engine, and by means of the 
branch pipe leading from the train pipe to the tripie valve of each car can vent 
the air of the train pipe directly and more promptly into the brake cylinder 
tlian he can by the indirect conduit opened by the main valve of 220,556 into 
the brake cylinder from the auxlliary réservoir when its piston is in extrême 
traverse, as heretofore described. Quick action being the desideratum, the en- 
gineer eSects it more promptly by the direct means than by the indirect. 

Lysander Hill and Hector T. Fenton, f or Boyden Power-Brake C!o. 
George H. CÂhristy and Frederick H. Betts, for Westinghouse Air- 
Brake Co. 

Befoi^é GOFF and SIMONTON, Circuit Judges, and HUGHES, 
District Judge. 

HUGHES, District Judge (after stating the facts). The foregoing 
statement of facts and explanation of the devices upon which the de- 
(îision of this case dépends is of unusual length, which has been a 
iiecessary resuit of the extraordinary magnitude of the record and 
the unusual number and volume of the brief s of counsel in the case ; 
but it has been prepared at the expense of very much labor, and is, 
we trust, sufficiently correct to warrant the conclusions of law which 
we hâve founded upon them. 

Of the technical "daims" set out by Westinghouse in his applica- 
tion for the patent No. 360,070, those numbered 1, 2, and 4 are the 
spécial subjects of this suit. The device described in thèse claims 
is the one which Westinghouse charges in the Mil of complaint in 
this case to hâve been inf ringed by the Boyden invention. The three 
"claims" are as follows, and the words in italics indicate the device 
charged to hâve been infringed : 

"(1) In a brake mechaniam, the combination of a main air pipe, an auxiliary 
réservoir, a brake cylinder, a triple valve and an auxiliary valve device, actuated 
liy the piston of the triple valve, and independeni of the main valve ihereof, for a^mii- 
ting air in the application of the brake directly from the main air pipe to ihe brake 
cylinder, substantially as set forth. 

"(2) In a brake meclianism, the combination of a main air pipe, an auxiliary 
réservoir, a brake cylinder, and a triple valve havlng a piston whose preliminary 
traverse admits air from the auxiliary réservoir to the brake cylinder, and which, 
by afurther traverse, admits air directly from the main air pipe to the brake cylinder, 
substantially as set forth. " 

"(4) The combination. In a triple-valve device, of a case or chest, a piston 
fixed upon a stem and working in a chamber therein, a valve moving with the 
piston stem, and governing pOrts and passages in the case leading to connec- 
tions with an auxiliary réservoir and a brake cylinder and to the atmosphère, 
respectively, and an auxiliary valve actuated by the piston stem, and controlling com- 
municat onbetween passages leading to connections with a main air pipe and with the 
brake cylinder, respectively, substantially as set forth. " 

The phrase, "substantially as set forth," is technical, and is équiva- 
lent to saying, "by the means described in the text of the inventor's 
application for letters patent, as illustrated by the drawings, dia- 
grams, and models which accompany the application." Thèse words 
limit the gênerai terms of the spécification which set out the func- 
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tioû performed by the invention, and confine the inventor's rights to 
his own spécial means of performing the function. 

It is unnecessary to set out in totidem verbis the technical "claims" 
in which Boyden summarized his application to the patent office. 
Sufflce it to say that his device, original and improved, which is rep- 
resented in the patents issued to him as Nos. 481,134, 481,135, and 
481,136, dated August 16, 1892, provided for the admission by a 
single valve, intégral with the triple valve, of both train pipe air and 
auxiliary réservoir air to the brake cylinder, for emergency stops. 
He accomplished this object, as Westinghouse did, by a device acted 
upon by the triple-valve piston when at the same extrême traverse at 
vifhichithad been previously used for emergency work. Asto using 
this extrême traverse, the patent for which had expired with No. 220,- 
556, he did what Westinghouse did; but the object of either being 
the discharge of train pipe air into the brake cylinder (which was 
new) simultaneously with the discharge of auxiliary réservoir air in- 
to that cylinder (which was old), Boyden invented a partitioning ring 
in the old triple valve to divide the chamber of the three valves from 
the chamber of the piston, and opened in this ring a port through 
which the train pipe air might pass from the piston chamber through 
the chamber of the valves to the brake cylinder ; while Westinghouse 
attached an additional and individual machine to patent 220,556, 
consisting of a stem moved by the main piston in extrême traverse, 
an additional valve, and additional independent by-passages leading 
from the additional valve to the brake cylinder. The same resuit 
was accomplished by the two devices, but thèse had but one means 
in common. Each used one common mechanical movement of the 
main piston, which was a movement for which the patent had ex- 
pired. But the further mechanisms employed, respectively, by the 
two inventions were, respectively, as has been described. 

The transmission of train pipe air and auxiliary réservoir air simul- 
taneously to the brake cylinder is a resuit or function, and is not pat- 
entable. The means by which this or any other resuit or function 
is accomplished may be many and varions, and, if thèse several means 
are not mechanical équivalents, each of them is patentable. The 
question at bar is whether Boyden's brass ring partition, with the 
port it contains, inserted in and made a part of the triple valve itself , 
successfully accomplishing the function of discharging train pipe air 
into the brake cylinder simultaneously with the triple valve's discharge 
of auxiliary réservoir air into that cylinder, is the mechanical équiva- 
lent of Westinghouse's attached machine, nonintegral, segregate, 
and individual, consisting of another stem, another valve, and by- 
passages peculiar to itself leading from the additional valve to the 
brake cylinder; both devices being put in action by the triple-valve 
piston when on its old extrême traverse. This question was pre- 
sented, necessarily, to the patent office of the United States when 
Boyden applied for a patent for the device under considération. 
That office employs the best experts in mechanics which it can se- 
cure in this and other countries. Its examinations are, indeed, ex 
parte in form, but they are, nevertheless, conducted under hot and 
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skilléd contestation in everj case of importance; and its décisions, 
thoughnot conclusive, are entitled to great respect. That oflBce, 
after full examination, awarded a patent to Boyden on thé 16th day 
of August, 1892, for his quick-action improvement on the expired 
patent 220,556, and thereby ruied that the Boyden device did not 
infringe Westinghouse's quick-action patent No. 360,070. That rul- 
ing takes rank hère as the testimony of experts of the highest expéri- 
ence, skill, and knowledge in mechanics. That ruling was subsé- 
quent to the issuing to Westinghouse of both the patents Nos. 360,070 
and 376,837, four years after the latter patent, when the patent office 
had full knowledge of them. 

The circuit court held, in its décision of this case, that the Boyden 
device was the functional équivalent of that of Westinghouse, as 
described in claim 2 of patent 360,070; that both devices depended 
upon the extrême traverse of the triple-valve piston of patent 
220,556, and that this traverse was new and unusual. It held, vir- 
tually, that the novelty of this extrême traverse, on which both the 
quick-action devices of tbe two inventions depended, and their 
functional equivalency, made Boyden's device an infringement of 
Westinghouse's. That the mechanism of Boyden differed from that 
of Westinghouse, so far as the mechanical means which were used in 
availing of the extrême traverse was concerned, does not seem to hâve 
been controverted by the circuit court. But it held, virtually, that 
because the extrême traverse was new, and was a pioneer invention 
of Westinghouse, and was necessary to put both of the two devices 
into action, and because the means devised for utilizing the extrême 
traverse in emergency work were functional équivalents of Westing- 
house's, therefore Boyden's device was an infringement It is obvi- 
ons to us that the circuit court erred in imputing novelty to the 
extrême traverse of the triple-valve piston of patent 220,556 and 
its predecessor, 217,838. That machine was designed both for gradu- 
ated braking and for emergency braking. The former was provided 
for in the sensitive valve inserted in the stem of the triple-valve pis- 
ton, through which compressed air was vented, in quantity graduated 
at the will of the engineer, from the auxiliary réservoir into the brake 
cylinder. But this earlier and expired patent contained more than 
the sensitive valve in the stem of the piston, and more room in the 
piston chamber than was necessary for a partial traverse of the piston. 
It contained a main valve, and a sufficient prolongation of the piston 
chamber for the extrême traverse. This main valve and this pro- 
longation of the chamber were entirely useless for graduated work, 
and was intended and employable only for emergency work. The 
main valve would not hâve been contrived, nor the chamber pro- 
longed, except for the purpose, by giving the piston its extrême 
traverse in the extended chamber, and thus bringing the main valve 
into action, of fitting it for emergency work. The machine patented 
as Nos. 217,838 and 220,556 did good emergency work in short trains, 
and the extrême traverse of the piston was constantly employed in 
that work; and this employment of it was not "unusual." But in 
long trains, and especially in long trains of heavy freight cars, it 
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failed to do emergency work witli sufficient quickness. The emer- 
gency apparatus, however, was there, to wit, the main valve and the 
extended cliamber. They had been patented, and the patent had 
expiréd when patent 360,070 was issued. The extrême traverse of 
the piston in its extended chamber for emergency use was as old as 
the expired patent, No. 220,556. The circuit court, therefore, erred 
in supposing and ruling that it was new and unusual. 

As there was no novelty in the extrême traverse of the old triple- 
valve piston, it must be eliminated from considération, and the me- 
chanical equivalency of Boyden's device of the partitioning ring 
intégral with the triple-valve itself on one hand, and, on the other 
hand, the Westinghouse device attached to the triple valve, and 
consisting wholly of apparatus not intégral, but segregate, individuaL 
several, additional to and indépendant of it, dépends upon the char- 
acter of the two devices themselves, considered and compared apart 
from the extrême traverse, and not upon their being put into action 
by the extrême traverse of the triple-valve piston. Comparing the 
two devices apart from the triple-valve piston in extrême traverse, 
we are unable to entertain a doubt that the ruling of the patent ofiice 
was correct to the effect that Boyden's device was not the mechanical 
équivalent of that of Westinghouse. They seem to us to difEer as 
widely from each other as two devices for accomplishing the same 
resuit can well differ. We think that when claim 2 of 360,070, in its 
language describing the action of that device, failed to describe the 
means by which the extrême traverse of the piston produced it, declar- 
ing merely that the piston, "by a f urther traverse, admits air directly 
from the main air pipe to the brake cylinder," it was fatally defective, 
claiming only a resuit, which is public property, and not identifying 
the spécifie means (his own property) by which the resuit is achieved. 
That this invention of Westinghouse, thus undeflned, is one of the 
highest value to the public, and that it is a pioneer one in the art of 
quick-action air brakes, is not denied, and is conceded. It is con- 
spicuously one of those pioneer Inventions which entitle the pro- 
prietor to a libéral protection from the courts in construing the claim. 
But there is a limit to the judicial liberality in this direction. If an 
inventer is ambiguous, or obscure, or hait, or limp in his language of 
description, the courts will help him ont, and so construe the claim 
as to give distinct identity to his device. If there be a doubt in the 
mind of the court or of a jury on the issue of mechanical equivalency, 
the court will give, and instruct the jury to give, the beneflt of the 
doubt to the pioneer inventer. But where the inventor falls so far 
short in his description as to claim only the resuit which his ma- 
chine accomplishes, and omits an explicit définition of the means by 
which he does it, as in the case at bar, the courts hâve another duty 
to perform, one which they owe to the public and to the worthy 
fraternity of inventors, and must décline to give him gênerai rights 
wheré he is entitled only to spécial rights. 

The inventor in the présent case seemed himself to feel that his 
claim was too broad in terms. In his original application for patent 
360,070 his first daim was couched in this language: 
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"In a brake mecbanlsm, the combination of a main pipe, an auxillary réservoir, 
a bralie cylinder, and a triple valve provided with a device for admltting air 
directly from the main air pipe to the brake cylinder." 

This language covered any device which might accomplish the 
object mentioned, and he found it necessary to erase it from his spéci- 
fication, and to substitute claim 1 as it now stands. In the same 
spécification Westinghouse had also ased this language: 

"Further, while in the speciâc construction described and shown the f unction 
of admitting air from the main pipe is performed by a valve separate from tbat 
which effects the preliminary admission of réservoir pressure to the cylindçr, 
a modification in which the same office is performed by a valve intégral with 
the main valve, and formed by an extension thereof, would be included in and 
embody the essentlal operative features of my invention." 

Hère, again, was a claim for a function irrespectively of the me- 
chanical means used in accomplishing it, which the inventor found it 
necessary to erase from* his spécification. In the suit at bar he 
virtually asks the court to restore to his claim the two erasures which 
he felt himself unable to sustain at the patent office. Our duty to 
the public and to inventors at large forbids our doing so. 

Some notice is proper, in this connection, of the contention of 
appellees that the additional valve, 4, in the additional stem of the 
quick-action apparatus attached to the original triple valve 220,556 
by Westinghouse in patent 360,070, is the mechanical équivalent of 
the poppet valve of Boyden which he désignâtes as 22 in the triple 
valve of 220,556 as he improves it in his device. This contention is 
urged on the ground, as alleged, that Boyden makes it perform the 
same purpose which WestinghoUse's fourth valve performs in his 
attached apparatus. But Boyden simply substituted in the original 
triple valve bis poppet valve 22 for the slide valve which is the main 
valve of patent 220,556. Boyden's is not an "auxiliary" valve; it is 
mechanically the original main valve of the original triple valve, and 
it performs the service which is performed by the main valve of 
220,556. It is not the mechanical équivalent of valve 4 in thf 
attached apparatus of Westinghouse simply by taking part in emer- 
gency service in admitting train pipe air into the brake cylinder. In 
the original triple valve it performed no other service than admitting 
auxiliary réservoir air into the brake cylinder. In Boyden's device it 
continues to perform that service, and is made incidentally instru- 
mental in allowing the passage of train pipe air. The performance 
incidentally of quick-action service does not make it an auxiliary 
valve. It is the same valve. The incidental service is auxiliary, but 
the valve itself is the same and unchanged. We think the circuit 
court was correct in its view that the poppet valve, 22, of Boyden, is 
the original main valve of 220,556. 

We think the circuit court was correct in ruling that Boyden's 
invention under considération does not infringe claim 1 of Westing- 
house. The language of that claim, in deflning the additional appa- 
ratus of Westinghouse embraced in patent 360,070, is, "and an aux- 
iliary valve device, actuated by the piston on the triple valve, and inde- 
pendent of tbe main valve," for admitting air directly from the train 
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pipe to the brake cylinder. Obviously, tliere is no "auxiliary valve," 
"independent of tlie ûiain valve," in the Boyden device, and we think 
the ruling vs'as correct. The case Is similar in respect to claim 4 
of Westînghouse. The language there is, "And an auxiliary valve 
actuated by the piston stem, and controlling communication between 
passages leading to connections with a main air pipe and with the 
brake cylinder." None of thèse terms can fairly be applied to the 
Boyden device, or to any of its détails; and we think that the circuit 
court ruled correctly in holding that claim 4 is not infringed by 
Boyden. 

The distinction suggested by the circuit court between inventions 
employing cranks and levers visible to the sensés and those employing 
compressed air, which opérâtes by modes not visible to the sensés, — 
as to which latter devices the circuit court held that, "in judging of 
an infringement we are to direct our attention rather to functional 
équivalents than to mechanical équivalents," — we do not think well 
taken, even in favor of pioneer inventions. The suprême court, in its 
ruling in the great leading case of O'Eeilly v. Morse, 15 How. 62, 
which was one in which the far more subtle agency of electricity was 
under considération, neither made nor intimated such a distinction. 
As to the adjudications in the fédéral courts of the Southern district 
of New York on the subject of the air brakes invented by Westing- 
house, it is incumbent upon us to consider whether the questions now 
before this court are in any respect res judicata, and binding prece 
dents in the case at bar. Technically, they are not. The patent char- 
ged to hâve been infringed in the flrst suit in the circuit court of 
New York, and on appeal in the appellate court of that circuit, was 
that taken out by Westînghouse as No. 376,837. That patent coii- 
tained an important — indeed, a vital — improvement upon No. 360,- 
070, which is in suit hère, and which has been found in practice to be 
insulficient for its purposes. It contained a supplemental or aux- 
iliary piston, as well as an additional stem, an additional valve, and 
independent by-pàssages, composing an additional segregate machine, 
as we hâve before mentioned. In the second suit before the New 
York circuit and appellate courts, the parties complainant and de- 
fendant being the same, and the defendant's invention being the 
same, suit was based upon two patents of Westînghouse, Nos. 360,- 
070 and 376,837, and also upon a patent issued to H. S. Park, num- 
bered 393,784. The question in both suits was whether the air brake 
contrived by the défendant in those suits had infringed the three 
patents. Judge Lacombe — who was aflirmed on appeal — described 
the machine of the défendant there as having "the main air pipe 
[train pipe], an auxiliary réservoir, a brake cylinder, a triple valve 
[thèse constituting the old triple-valve mechanism of patent 220,556], 
and an auxiliary valve device independent of the main valve for ad- 
mitting air in the application of the brake directly from the main 
air pipe to the brake cylinder." A diagram which illustrâtes this 
additional and "auxiliary valve device independent of the main valve" 
of the défendant in the New York suits is given below, and is at- 
tached to and made part of this opinion. 
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NEW YORK AIR BBAKECO. 'S VALVE. 

Decreed by Judge Lacombe to Infringe Patent No. 360,070, because ft contains 
the "additional members" of that Patent. ' 




The upper part of the mechanism in the above eut (represented by the left 
oblique shading, thus: \\\ ) constitutes the "triple valve;" said parts are num- 
bered 10, 11, 13, 14, 20, v\ 36. 39 and 51. 

The lower part (represented by the right oblique shading, thus: ///), infringes 
the Westingbouse invention because it includes the "additional /yy members, " 
a separate "auxiliary valve 41" and passage 46, leading from the train pipe direct 
to the brakecylinder. 

It will be seen the above structure has the "fwo machines," the left oblique 
shading and the right oblique shading the same as Patent 860,070, whereas De- 
fendant's Structure Plate XI hère in suit, has only one— the left oblique shading 
—and therefore is minus the "additional members. " 



It will be apparent, from an inspection of this diagram, that no 
décision aÊfecting that device can affect one as différent from it 
structurally and in every respect as is that of the Boyden device. 
It would require the verdict of a jury and the conclusive testimony 
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of experts upon the question of mechanical equivalèncy to ènâble a 
court to décide whether they présent a case of res judicata. 

Prima f acie, a décision f ounded upon one patent not in suit hère, 
and another décision founded upon three patents collectirely, one 
only of which is in suit hère, the two décisions declaring that an in- 
A^ention used by a défendant who is not the défendant hère, against 
a machine of that défendant differing widely in its structure from 
the one complained of hère, cannot be treated as binding in the déci- 
sion which this court may feel bound to render in the suit at bar. 
Hère it is contended that the mère use of the extrême traverse of 
the triple- valve piston to effect the samé f unctional resuit which 
was effected by Westinghouse in 360,070 constitutes an infringe- 
ment, irrespectively of the additional means employed. There it was 
ruled that the use of the extrême traverse and of an additional ma- 
chine attached to the original 220,556, which was structurally and 
mechanically équivalent to 360,070, was an infringement of the lat- 
ter patent. The cases are diiïerent, and not on ail fours with each 
otber, and do not control or affect our own ruling. 

Decrees will be entered, in accordance with the views expressed 
in this opinion, afflrming the ruling of the court below in respect to 
claims 1 and 4 of the complainant's patent No. 360,070, and reversing 
the ruling of the court below in respect to claim 2 of the said patent. 



WHEATON V. NORTON et al. 

(Circuit Court of Appeals, Ninth Circuit October 31, 1895.) 

No. 141. 

1. Patents— LiMiTATioKS op Ci/Aims— Ambudmbnts in Patent Office. 

Where an applicant narrows hls claims in conséquence of objections 
raised by the patent office, he cannot, after the patent is allowed, broaden 
them by construction, so as to drop out any élément which he was coni- 
pelled to include in his combination in order to obtain the patent. 

2. Same— Can-Heading Machines. 

Where a patent for a can-heading machine, as finally allpwed aftor 
amendments introduced to meet objections of the patent ofïlce, made an 
annular space in the clamping mold and a piston for forcing the can head 
thereon essential éléments of the combination, fteM, that no device which 
omitted thèse éléments or their mechanical équivalents would be an in- 
fringement. 

3. Same. 

The Norton patent, No. 267,014, for a can-heading machine, analyzed 
and construed, and held, not infringed, as to any of its claims, by the 
Wheaton patent, No. 477,584, which omits some of the essential éléments 
of the combination covered by the claims of the Norton patent. 57 Fed. 
927. reversed. (The construction placed upon the Norton patent by this 
court in Norton v. Jensen, 1 0. G. A. 452, 49 Fed. 859, modified upon new 
évidence, consisting of the file wrapper showing the proceedings in the 
patent office.) 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

v.70F.no.9— 53 
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'BiiBiWaa a suit by E^win Norton and Olirer W, Norton against 
Milton A. Wheaton for infringement of letters patent No. 267,014, 
issued NoTember 7, 1882, to Edwin Norton for alleged improTements 
in machines for putting on the ends of tin cans. The machine used 
by the défendant was made under letters patent No. 477,584, which 
were granted to him Jqne 21, 1892, In the circuit court a decree 
was entered sustaining the patent sued on, flnding infringement, and 
granting an injunction. 57 Fed. 927. Défendant appealed to this 
court, and on Febrnary 28, 1895, a décision was rendered affirming 
the judgment below. Afterwards, however, a rehearing was grant- 
ed, and the cause has now been heard a second time in this court 
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Complaiuants' Device. 
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Defendant's Devlce. 
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Wheaton, Kallocli & Kierce (Jolin L. Boone, amicus curiae), for 
appellant. 
John W. Munday and Edmund Adcock, for appellèes. 

Before ROSS, Circuit Judge, and 5ÎAWLEY and MORROW, Dis- 
trict Judges. 

ROSS, Circuit Judge. In sheet-metal can manufacture, where 
the lieads are applied to tlie outside of the body, the heads are struck 
from circular sheets of métal by means of dies, one of wbich is a 
plunger of the shape and size of the inner diameter of the can- 
head flange, and the other of whlch is a matrix or raised die of the 
depth of the flange and of the diameter of the exterior of the flange. 
ïhe circular disk of sheet métal being laid on this matrix, and the 
plunger depressed to force the sheet into it, the resuit is that the 
flange is upturned around the margin of the sheet-metal disk, and is 
of deflnite dimensions, both as to its thickness and as to its exterior 
and interior diameter. Can heads made by the same dies are, there- 
fore, always of the same size. Can bodies are, however, not always 
of the same size, whether they be made by hand or by machinery. 
They are formed over a horn or mandrel, which at best can only give 
them uniform interior diameter, even if it were possible to press the 
blank sheets around the mandrel with uniform force, or to make the 
joint forming the side seam with uniform accuracy. Besides this, 
the eau bodies thus made are liable to vary in both internai and 
external diameter. They are also subject to variation in external 
diameter, even if of uniform size inside, because of the varying thick- 
ness of the sheet métal of which they are made; such variation 
sometimes occurring in the same sheet and in différent parts of the 
form of the can body. As it is necessary that the can heads, which 
are of uniform diameter, shall in ail cases closely fit against the 
exterior surface of the end of the can body, it is therefore requisite 
that an external compressing means shall be employed to compress 
or reduce can bodies which are slightly too large for the proper size 
to enter the can head. This externally applied compressive force 
raust be in action at the time the can head is applied to the can 
body, because the relaxation of such force would allow the can body 
to expand to its original size, and to assume any irregularity of shape 
which it previousîy possessed, and thus unflt it to reçoive the head. 
Therefore, the compressive force applied to the can body must con- 
tinue to hold the can to its form and size while the head is being put 
thereon. As the head is to closely fit the exterior of the can body, 
and the two are to be applied simultaneously to each other at ail 
points in their circumference, it is essential that both the head and 
the body be held in exact alignment with each other while the two 
parts are being brought together. It is therefore essential that 
whatever device be constructed to carry into effect this purpose 
must be so constructed as — First, to bring the ends of the can body 
to the necessary size and diameter to receive the can head; secondly, 
the head and body must be accurately held in proper alignment, so 
that, in the act of iDringing them together, the flange of the head may 
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closely fit the outside of the body; thirdly, there must be a direct 'and 
uniform movement of either the can head or can body simultaneously 
at ail points in the circumference upon the can body, and to carry 
forward the opération of heading to its completion; and, fourthly, 
the means for sizing the can and for shaping it to a perfect circle 
and size must be external to the can, and so adapted as to open to 
release the can after the heads shall hâve been applied. 

When one daims to be the owner of such a patented device, which 
has been infringed by another, the first important thing to do is to 
see what is the invention covered by the patent that is claimed to 
hâve been infringed. Accordingly, we turn to the record to see for 
what the complainants' patent was awarded. It is there seen that 
the inventor, Norton, asked for more than the patent oifice granted. The 
contents of the flle wrapper, which was not in évidence in the case of 
Norton v. Jensen, 1 C. C. A. 452, 49 Fed. 859, show that Norton, in 
his application for the patent, claimed to hâve invented, not an 
automatic or any other kind of machine for putting ends on fruit or 
other cans, but to hâve invented "certain new and useful improve- 
ments in machines for putting on" such ends. And, in his original 
application, he thus specified his invention: 

"This invention relates to a machine for putting on the ends of fruit and 
other cans whereln the joint by which the ends are secured to the body is of 
the variety eommonly called the 'slip joint,' in contradistlnction from a 
suamed or turned joint. The objeets sought are the performance of this opér- 
ation automatically, and with speed and etHciency. The invention consists 
in a clamping mold, the interior dimensions ana form whereof correspond 
with the extcrior dimensions and form of the can body, and the end whereof 
is ehamfered away. In this Invention, the can body is first placed withln a 
clamping mold, eonforming accurately in shape and dimension to the ex- 
terior of the can body, and, while confined in this mold, the end of the eau is 
forced upon the body by a piston entering the mouth of the mold, room being 
provided for the entrance between the mold and can body of the flange borne 
upon the end of the can by chamfering away the interior of the mold slightly 
as far as said flange extends. The mold is also preferably made tapering at 
the mouth where the can end is received, so as to guide the end accurately 
to the body and insure the registering of one with the other. In the further- 
ance of speed, I place a séries of thèse molds, accompanied by pistons, upoii 
arms radiating from and revolving around a common center, or upon a wheel, 
and at proper times actuate the molds to clamp and release the cans and the 
pistons to put on the ends by means of suitable devices with which they are 
connected or come in contact during the rotation of the arms or wheels." 

Ail thèse, and other features of the invention, Norton proceeded 
to describe in his application, with the aid of the accompanying 
drawings, and his claims were therein thus stated : 

"1. In a can-ending machine, the combination of a clamping mold eonform- 
ing to the exterior of the can body, a piston for forcing the cap or end pièce 
upon the body, and devices for operating said mold and piston, substantially 
as specified. 

"2. In a can-ending machine, the combination of a clamping mold eonform- 
ing to the exterior of the can body, and ehamfered away at the end so as to 
give room for flange of the cap or end pièce, a piston for forcing the end pièce 
upon the body, and devices for operating both mold and piston, substantially 
as specified. 

"3. In a can-ending machine, the combination of a clamping mold, eonform- 
ing to the exterior of the can body, a chute for admltting the can ends, a 
pistou for applying the ends to the body, and devices for operating both mdid 
and piston, substantially as specified. 
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"4. In a can-ending machine, the combination of a séries oî clamplng molds, 
mounted and rotating about a common center, devices for opening and closlng 
said molds, a piston or pistons for eatli mold, and a devlce or devices for op- 
erating said pistons, substantially as specified. 

"5. Tlie combination, with a movabie can clamping and discliarging mold, 
of a device for forcing the can end upon the can body while clamped in said 
mold, substantially as specifled, 

"6. The combination. with a clamping mold for the can body, of a chute or 
device for dellvering the can bodies to said mold, a device for preseuting and 
retaining the can end in position at the mouth of the mold, and means for 
forcing the can end upon the can body, substantially as specified." 

Ail of thèse daims were rejected by the patent ofiSce, — claims 1, 
2, and 5 because of patents theretofore issued, namely, patent No. 
235,700, to Pierce, on December 21, 1880; patent No. 233,079, to 
Dillon and Cleary, on October 12, 1880; patent No. 225,685, to Brooks, 
on March 23, 1880; and an Engllsh patent, numbered 4,237, issued in 
1873. The examiner of the patent ofiBce thus stated the objections 
to claims 3, 4, and 6, made by Norton: 

"Claims 3 and 6 are rejected on Pierce; and, since the chute which he shows 
may be applied to any one of the other références, the claims are rejected on 
ail the other références, taken In connection with Pierce. Claim 4 is rejected 
on Pierce and on the Engllsh patent, each showing a séries of elamps and a 
stationary piston for inserting the head into each mold and its contained can 
as it cornes opposite the piston. In vlew of the broad description, including 
varions modifications of appllcant's machine, thèse patents meet the fourtli 
claim." 

To meet and avoid thèse références and objections made by the 
patent office, Norton amended his application by inserting, after 
the Word "eflQciency," in his original spécification, the following : 

"Heretofore machines hâve been constructed for applying the heads to that 
class of cans where the flange of the head is Inserted inside the can body, or 
where the head Is crlmped on the can body. In such machines, the iuterlor 
of the can body is ordinarily sized se as to fit and recelve within it the eau 
head by means of an Interior mandrel or former, which is forced inside the 
can body while It is secured within a mold or holder, and then the can head 
is dropped or pressed into place inside the can body, as illustrated in letters 
patent No. 235,700, granted to George H. Pierce December 21, 1880. As the 
can bodies are origlnally formed around an inside mandrel, the interior 
diameter of the can varies, if at ail, very sllghtly, and the side seam also 
ordinarily forms no projection on the inside of the can, as it does on the out- 
side, so that the opération of applying the heads to this class of cans would 
be comparatively simple and easy, even if the heads were requlred to fit the 
can bodies tightly, which, however, Is not the case. But heretofore no suc- 
cessful method has yet been devised for automatically applying tlie heads 
01* covers to that class of cans wherein the flange of the cover slips or fits 
over the body of the can, forming the ordinaiy slip joint. In that class of 
cans, it is essential that the heads or covers, when snapped on the can body, 
should fit the same very tightly and accurately, and, as the exterior diameters 
of the can bodies always vary somewhat, owing to the varying thlckness of 
the différent parts of the stoclî from which they are made, the opération of 
snapping or fltting the heads on the can bodies is one of considérable diffi- 
culty, and, when done by hand, as it heretofore always has been done, it re- 
qulres sklUed labor, and is a slow and tedious opération. The heads or cov- 
ers for the cans are formed by a stamp, so that their interior diameters are 
always preeisely the same; and, in my machine, the can bodies are placed 
within a can-sizing and clamping mold, and compressed thereby until the ex- 
terior diameter of the can body is made to conform accurately to the interior 
diameter of the head, and so held while the head is forced upon the can body, 
the mold or holder being eut away or enlarged at each end to conform to the 
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exterior diameter of the head, thus leavlng an annular spaee between the can 
body and mold conformlng to the thickness and width of the flange on the 
can head or end, into which annular space the head is forced, and then the 
mold is opened and the headed can discharged." 

And he further amended his original application by striking ont 
ail of the claims therein contained, and sulfâtituting in lieu of them 
the following: 

"1. In a machine for applying to can bodies beads fitting outside the same, 
the combination of a device for sizlng the exterior diameter of the can body 
to conform to the iuterior diameter of the can head, and holding the same so 
sized whlle the head is applied, said sizing and holding device having its end 
enlarged to fit the exterior diameter of the can head, so as to leave an annular 
space between it and the can body for the réception of the flange of the can 
head, -wlth a device for forcing the can head into sald annular space, and 
thereby applying the head outside the can body, substantially as speclfied. 

"2. In a machine for applying to C£^n bodies heads fitting outside the same, 
the combination, with a chute or device for dellveilng the can bodies to the 
machine with a movable device for clamping the can body and sizing its 
exterior diameter to conform to the interior diameter of the can head, said 
clamping and sizing device having its end or mouth enlarged to leave an 
annular space between the same and the can body clamped therein for the 
réception of the flange of the head, a chute or device for delivering the can 
heads to the machine, and a device for forcing the can head into said annulai- 
space at the end of said clamping and sizing device, substantially as specified. 

"3. In a machine for simultaneously applying the heads to both ends of a 
can, the combination of a séries of movable devices for clamping the can 
body and sizing its exterior diameter to conform to the interior diameter of 
the can heads, said clamping and sizing devices having enlargements at eacli 
end or mouth for the réception of the can heads outside the can body, with 
devices for simultaneously forcing the can heads on each end of the can body 
into the annular spaces at each end thereof between the can body and said 
clamping and sizing device, substantially as speclfied. 

"4. The process herein described of applying heads to can bodies consisting 
in first sizing the exterior diameter of the can body to conform to the in- 
terior diameter of the can head, and clamping it in a suitable mold or holding 
device, and then forcing the heads on the can body into an annular space ;it 
the end of the mold or holding device, between It and the can body, substan- 
tially as speclfied." 

In a note to the amendments thus made by Norton to his original 
application, he said : 

"The principle and mode of opération of the présent invention is eutirely 
différent from that of the machine shown in the références, and is designed 
to efCect a very différent resuit or purpose. The références ail show devices 
for putting the heads inside of the cans. Instead of the inside mandrel shown 
in the Pierce patents for sizing and fiaring the interior of the can, in appli- 
cant's invention no such method of opération is or could be adopted. In ap- 
plicant's invention, the can is sized from tbe outside. None of the références 
show a mold or clamp for the can body having an annular space between tlie 
can body and mold into which the head is forced, nor do any of the réf- 
érences show sizing the exterior of the can from the outside, both of which 
are essential features of applicant's invention. By the amended claims, as 
well as by the amendment to the spécification, it will be seen, we thlnk, that 
applicant's invention is properly limited and distinguished from the prier art, 
as disclosed by the références." 

Claim 4 of the amended claims was rejected by the patent ofQce; 
and upon objection there made that the statement made in the 
applicant's spécification that his invention consists in "a clamping 
mold, the interior dimensions and form whereof correspond with the 
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exterior dimensions and form 6f the can body, and the end whereof is 
ciiamfered away," is not in accord with the three claims allowed, 
tlie applicant further amended his application by striking from his 
. spécifications the clause last quoted, and, as thus altered, the appli- 
cation was allowed, arid the patent, nunibered 267,014, was issued 
to Norton. 

In défense of the suit, the défendant, among other things, set up 
in his answer, and also introduced in évidence, the patents to which 
Norton was referred by the patent office, when rejecting his claims as 
originally made, and also letters patent No. 152,757, issued July 7, 
1874, to George A, Marsh, for "improvement in devices for heading 
cans," and letters patent No. 238,351, issued March 1, 1881, to 
William J. Olark, for a "can-heading machine." 

As already said, none of the proceedings in the patent office dis- 
closed by the contents of the file Wrapper were in évidence in the 
case of Norton v. Jensen, 1 0. G. A. 452, 49 Fed. 859, nor were any of 
the prior patents hère set up as anticipations of the complainants' 
patent there shown, except that of Pierce, in respect to which the 
court said the testimony showed that Norton's invention was prior 
in point of time, for which reason the court concluded that the Pierce 
patent had *'no particular bearing upon any of the inventions or 
machines in controversy." 1 G. G. A. 452, 49 Fed. 862. As there 
presented, Norton's invention undoubtedly appeared to be of a 
priraary character, standing at the head of the art, and its owners 
were, therefore, properly held to be entitled to a broad and libéral 
construction of its claims. Whether the same broad and libéral con- 
struction should be applied in the présent case remains to be con- 
sidered. 

That the complainants' patent is, by the record in this case, placed 
in a différent position from that occupied by it in the case of Norton 
V, Jensen, is very clear. Although the application for the Glark 
patent was filed January 7, 1881, and that patent issued March 1, 
1881, and although the application for the Pierce patent was filed 
Augus^ 13, 1880, and that patent issued December 21, 1880, whereas 
Norton did not file his application for his patent until June 24, 1882, 
yet he testifled that he made his invention and made a small expéri- 
mental machine to demonstrate its practicability as early as July 15, 
1880, — nearly one month before the application for the Pierce patent 
was filed. Nevertheless, the fact is beyond dispute, for it is a part 
of the record évidence, that ail of the claims asked for in Norton's 
original application were rejected by the patent office, based largely 
upon the suggestion that they were covered by the patent theretofore 
issued to Pierce, whereupon Norton, so far from then claiming that 
his invention was prior in point of time to Pierce's, amended his 
spécifications by stating that he knew that machines had thereto- 
fore been constructed for applying heads to the same class of cans, 
where the flange of the head is inserted inside the can body, or wliere 
the head is crimped on the can body, and, for the purpose of showing 
that such machines were uniike his invention, he proceeded to say, 
in his amendment to his spécifications: 
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"In such machines, the interlor of the can body Is ordinarily sized so as to 
fit and receive within It the can head, by means of an interior mandrel or 
form, which Is forced inside the can body while it is secured with a mold ot 
holder, and theu the «an head is dropped or pressed into-place inside the can 
body, as iUustrated in letters patent granted to George H. Pieree, December 
21, 1880." 

Pollowing this, he amended his application by substituting for his 
original six claims, which the patent office rejected, four other claims, 
the first three of which were allowed, and are embodied in the patent. 
In addition to the Pieree and Clark patents, the record shows that on 
June 26, 1880, Dillon and Cleary applied for, and, on October 12, iSSO, 
were granted, a patent for "an improvement in mechanism for pla- 
cing heads in cans," and, in 1874, Marsh was granted a patent for 
"certain new and useful improvements in devices for heading cans." 
The Dillon and Cleary patent was, like that to Pieree, for a device for 
putting heads in cans, and the Marsh patent, while for a device for 
putting tight-fitting can heads on the outside of can bodies, was 
designed to be used by hand. It consists of a solid die with a cavity 
to receive the can head, secured rigidly to which, at one side, is a 
semicircular bevel-faced guide, slightly overlapping, at its middle 
portion, the cavity, but the two extremities of which do not overlap 
it. Those extremities are, however, tilted slightly upward, to enable 
the headed can to be tipped out of the die. To use this device, the 
operator first fits a head into the die by slipping one side under the 
guide. He then takes the can body in his hands and places one side 
under the guide into the uncovered half of the can-head flange. He 
then, by tilting the can body, forces it into the head, the overhanging 
portion of the guide serving to crowd the last portion of the circum- 
ference of the can body into the can-head âange. The headed can 
is then tilted out of the die. This device for putting tight-fitting 
heads on the outside of can bodies, as well as the device of Pieree for 
putting such heads in cans, was in existence at the time Norton 
made tiie amendments to the spécifications descriptive of his inven- 
tion, and at the time he made the amended claims under the objec- 
tions raised in the patent office. 

It is perfectly clear that the claims first made by Norton were 
much broader than those flnally made in his application for the pat- 
ent, and that were allowed and embodied in the patent issued to him, 
and it is equally as clear that this narrowing of his claims was com- 
pelled by the objections raised by the examiner of the patent office. 
Under such circumstances, the rule is well settled that the patentée 
cannot, after the issuance of the patent, broaden his claims by drop- 
ping any élément which he was compelled to include in order to 
secure the patent. In Pay v. Cordesman, 109 U. S. 408, 3 Sup. Ct. 
236, the court said: 

"The claims of the patents sued on in this case are claims for combinations. 
In such a claim, if the patentée spécifies any élément as entering Into the com- 
bination, either directly by the language of the claim, or by such a référence 
to the descriptive part of the spécification as carries such élément into the 
claim, he makes such élément material to the combination, and the court can- 
not déclare It to be immateriàl. It is his province to make his own claim, and 
his privilège to restrict it. If It be a claim to a combination, and be restricted 
to speclfled éléments, ail must be regarded as material, leaving open only the 
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question whether an omltted part Is supplie^ by an équivalent device or In- 
strumentality." 

In Sargent V. Lock C5o., 114 U. S. 63, 5 Sup. Ct 1021, it was said: 

"In patents for combinatlons of mechanism, limitations and provisos im- 
posed by the inventer, especially such as were introduced into an application 
after It had been persistently rejected, must be strictly construed against the 
inventor, and in favor of the public, and looked upon as in the nature of dls- 
claimers." 

To the same effect are the cases of Shepard t. Carrigan, 116 XJ. S. 
593, 6 Sup, Ct. 493; Leggett v, Avery, 101 U. S. 256; Vulcanite Co. 
V. Davis, 102 U. S. 222-228; Mahn v. Harwood, 112 U. S. 354-364, 5 
Sup. Ct. 174, and 6 Sup, Ct 451. 

And, concerning the gênerai rule by which claims are to be con- 
strued, the court said, in Howe Machine Co. v. National Needle Co., 
134 U. S. 394, 10 Sup. Ct. 570: 

"Doubtless a clalm is to be construed in connection with the explanatlon 
contained In the spécification, and it may be so drawn as in efCect to make 
the spécification an essential part of it; but since the inventor must particu- 
larly specify and point out the part, Improvement, or combinatlon which he 
claims as hls own invention or discovery, the spécification and drawings are 
usually looked at only for the purpose of better understanding the meaning 
of the clalm, and certalnly not for the purpose of changing it and making it 
différent from what it is. As remarked by Mr. justice Bradley, in White v. 
Dunbar, IIÔ U. S. 47, 52, 7 Sup. Ct. T2: 'The claim is a statutory requirement. 
prescribed for the very purpose of making the patentée deflne precisely what 
his invention Is; and it Is unjust to the public, as well as an évasion of the 
law, to eonstrue It in a manner différent from the plain import of its terms.' " 

Now, comparing the original with the amended claims of Norton, 
it is not diflQcult to see thé différence between what he sought to hâve 
allowed him, and What.he was compelled to accépt in order to get 
his patent. Take claim 1. As originally made, it read: 

"In a can-endin^ machine, the combina tion of a clamping mold conformlng 
to the exterior of the can body, à' piston for forcing the cap or end pièce upon 
the body, and devlcés for operatlng said mold and piston, substantially as 
specifled." 

Hère, as will be observed, nothing whatever is said about any 
annular space in the end of the mold, but the claim is simply for the 
combination of a clamping mold conforining tô the exterior of the 
can body, and a piston f6r forcing the cap or end pièce upon the 
body, with the operating devices. As hère made, claim 1 was clearly 
anticipated, as held by the jpatent office, by the patent of Pierce, the 
'deviez of which consistedi in part, of an opening and closing mold or 
clamp, the lipper end of which is chamfered away to enable the end 
of the can body to be expanded after the réception of the can head, 
which is forced to its place in the can by means of a piston while the 
can body is tightly held by the mold. Claim 1, as thus originally 
made, was, therefore, rejectôd by the patent office, and the applicant 
Bubstituted in lieu of it this cîaim, whiQh was allowed: 

"In a machine for applying to can bodles heads fitting outslde the same, 
the combination of a device for slzlng the exterior dlameter of the can body 
to conform to the Interior dlameter of the can head, and holding the same so 
slzed while the head is applied, said slzlng and holding device having its end 
enlarged to fit the exterior dlameter of the can head, so as to leave an annular 
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space between It and the can body for the réception of the flange of the can 
head, wlth a device for forcing the can head into said annular space, and 
thereby applylng the head outslde the can body, substantially as specifled." 

Now, hère was an élément inserted in claim 1 by the applicant 
which the original claim did not contain, namely, a mold so con- 
structed as to leave at its ends an annular space between the mold 
and can body for the réception of the flange of the can head, with a 
device for forcing the can head into the annular space, and thereby 
applying the head outside the can body, That the annular space so 
introduced is an important and eesential élément of Norton's inven- 
tion was expressly declared by himself in the note to his amended 
spécifications and claims, where he said: 

"None of the références [that is to say, none of the patents to which his at- 
tention had been called by the patent office] show a mold or clamp for the 
can body having an annular space between the can body and the mold, into 
which the head is forced, nor do any of the références show sizing the ex- 
terior of the can from the outside, both of which are essential features of 
applicant's invention." 

And, in his spécifications, the applicant also expressly asserted 
the essential na:ture of the annular space of the mold, for he there 
says: 

"As shown in Flgs. 2 and 3, the end of the mold is chamfered away in- 
teriorly to give room to the flange of the cap or can end to pass outside the 
can body. This is a very essential feature. ♦ • •" 

Thus, the inventor himself, when seeking the patent, declared that 
one of the essential éléments of his invention is the annular space 
between the can body and mold into which the can head is forced, 
thereby, as in terms declared in claim 1, applying the head to the 
outside of the can, in which respect, the inventor further declared, 
his invention differs from any of the patents to which he was referred 
by the patent office. 

Another essential élément common to ail of the complainants' 
claims as finally made, allowed, and embodied in their patent, is the 
piston, or device for forcing the can head into the annular space. 
Both the annular space and the piston or device for forcing the can 
head into that space were also made essential éléments of each of 
the other claims as finally made, and allowed and embodied in the 
patent, and, as each of the claims of the complainants' patent is for 
a combination, unless the defendant's device contains that annular 
space and piston or device for forcing the can head therein, or their 
mechanical équivalents, it is clear that the charge of infringement is 
not made out. McCormick v. Talcott, 20 How. 402 ; Vance v. Camp- 
bell, 1 Black, 427; Schumacher v. Oornéll, 96 U. S. 554. 

Claim 2 of the complainants' patent, in addition to the éléments 
in claim 1 thereof, embraces a chute or device for delivering the can 
bodies and a chute or device for delivering the can heads to the 
machine, and claim 3 is "for simultaneously applying the heads to 
both ends of a can, the combination of a séries of movable devices," 
SHch as is claimed in claim 1, to wit, the mold for clamping the can 
oody and sizing its exterior diameter to conform to the interior 
diameter of the can heads, with an annular space at its ends for the 
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réception of the flange of the can heads, with devîcea for simul- 
tàiieously forcing the can heads into the annular space, and on each 
end of the can body. An annular space is a space existing between 
the circumferences of two concentric circles having différent diame- 
ters. It exists in the mold of complainants' device with its two 
diameters, the smaller of which is equal to the diameter of the 
exterior of the can body and to that of tbe interior of the flange of 
the can head, and the larger of which is equal to the diameter of the 
exterior of the can-head flange. The function of the smaller diam- 
eter of the complainants' mold is to size and round the can body by 
external pressure, and that of its larger diameter, constituting the 
annular space, is the réception and guiding, in Une with and upon 
the can body, of the flange of the can head when forced therein by 
the piston,— thus tightly applying, with précision and at the same 
time, ail of the parts of the interior of the flange of the can head to 
the outside of the can body, while the latter is, during ail of the time 
of the heading process, flrmly held by the mold in an immovable 
position. 

In the complainants' device, two wheels are employed to rotate on 
a common stationary axis, and to carry at their périphéries molds 
in a circumferential séries. Each of thèse molds oonsists of a flxed 
inner semi-circular jaw and two quarter-circular jaws, the latter 
being hinged to the former, and adapted to open and close the mold 
like the two halves of a double-lidded vessel, wherein the half lids 
open outwardly. Means are provided for opening and closing thèse 
hinged parts of the mold, consisting of crank arms or levers, a slide 
connected by links with the lever, and a flxed cam provided with a 
groove or grooves which receive a pin that projects laterally from 
the slide, and causes the slide to move radially inwardly and out- 
wardly as the wheels revolve. At one point in the' révolution of the 
wheels, and at a point where the hinged parts of a mold will open, 
a chute for can bodies is arranged to deliver a can body into the 
mold. The mold for receiving the can body is closed in its further 
révolution by the flxed cam. To each mold are aiso applied two end 
chutes down which can heads may descend into proper position 
opposite the ends of the can body inclosed in the mold. Two piston 
heads on pistons or shanks are arranged to move inwardly towards 
the mold, one from each side, and to simultaneously push the can 
heads into the annular spaces and thus upon the ends of the can 
body. The desired movements of thèse pistons are obtained by 
springs and cams, springs being arranged to throw and hold the 
pistons in their retracted positions, and cams being employed to 
thrust the pistons inward in forcing the can heads into the annular 
spaces and thereby upon the can bodies. The mold is made in 
two parts, to open and receive the can body, and to discharge it after 
it is headed. In his spécifications, the inventor said: 

"A model constructed ^ter my Invention, that is, so as to conform to the 
exterior of, the can body, flts the body accurately, and presses with equal 
clamping force upon every part thereof." 

When closed upon the can body, the mold holds it in an immov- 
able position, the can head being carried f rom the can-head chute by 
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ineans of the piston or forcing device into the annular space of the 
mold, and thereby applied to the outside of the caa body. After the 
pistons hâve passed the cam they are retracted by the springs, and 
the mold is opened by the flxed cam so as to discharge the headed can 
from the mold. 

The defendant's device consists of a main central shaft, B, upon 
which is mounted a driving wheel, E, to which power is applied in 
any convenient manner. Fixed upon the central shaft is a spool, 
upon the ends of which are two disks, D, D, perforated by a row of 
20 holes, which pass through them near their périphéries in a circular 
line, which is concentric with the main shaft. Métal rods, F, Fa, 
pass through thèse holes, each rod passing through both disks and 
operating in pairs, one of which moves in one direction, while the 
other moves in the opposite direction, and each pair of which carry 
and operate two sets of jaws, — a "set of jaws" being designated by 
the défendant, in his spécifications, as "both of the two halves that 
form the entire circular ring that incloses a can head and one end of 
the can body." The half of this entire ring which is nearest to the 
rods, F, Fa, he désignâtes as the inside jaw, L, and the other half, 
which pulls back from the inside jaw when the jaws open, is called 
the outside jaw, N. Two screw bolts, M, M, are made with a flange. 
Ma, near their middle part, and with screw threads eut both above 
and below the flange. Thèse bolts are screwed down into the back, 
La, nearly to the fanges. Métal blocks, 0, 0, are perforated so as 
to slide down over the upper ends of the bolts, and rest upon the 
flanges. Ma. Nuts, Mb, on the upper ends of the bolts, screw down 
iightly upon the blocks, O, O, and fasten them rigidly in place. The 
blocks, O, 0, may be raised or lowered to perfectly adjust the dis- 
tance between the outside jaw, N, which is carried by the blocks, 
O, O, and hinge boit, h, and the inside jaw, L, by loosening the nuts, 
Mb, and turning the bolts, M, M, so as to screw them further into or 
ont of the back, La, and then again tightening the nuts, Mb, upon 
the blocks, O, O. The outside jaw, N, is made with a shank, g. 
This shank, g, fits in the space between the blocks, O, O, and a hinge 
boit, h, passes through the blocks, O, O, and the shank, g, of the 
outside jaw, and hinges the outside jaw in its place, so that it may 
stand open or be turned and closed. A latch, i, is pivoted to the 
edge of the back, La, and is fixed normally in the position shown in 
the drawings by a spring, j, which is fixed at one of its ends to a small 
stud in the latch, and at its other end is flxed to a stud, k, that pro- 
jects below the edge of the back, La. A small stud, 1, projects from 
the side of the outside jaw, and when the outside jaw is turned down 
and closed with the inside jaw, the stud, 1, in descending will strike 
the upper edge of the latch, i, and, pressing it downward, will pass 
into the notch shown in the latch, when the spring, j, will retract 
the latch and lock the two jaws together. A long métal pin, P, is 
flxed in the outside jàw or in its shank, and is used as a lever for the 
purpose of revolving the outside jaw on its hinge boit so as to open 
and close the jaws as required. The pin, P, at the proper time 
strïkes against bent cam rods which are flxed in their several posi- 
tions as hereinafter explained, and when the pin, P, cornes in contact 
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wîth çither one of such cam rods, ît revolves the outside jaw to which 
it belongs around the Mnge boit, h, in the direction which may 
then be required. A pin, V, passes through the inward extension 
pf each inside jaw and one of the rods, F, or Fa, and thereby secures 
the set of jaws with their fastenings and connections to the rod, and 
compels them to move with it. Each pair of rods, F, and Fa, carries 
two sets of thèse jaws, with their fastenings and connections. The 
other sét of jaws that is placed upon the rods, F and Fa, is fastened 
by a similar pin to the other rod. Fa, so that one set of each com- 
panion set of jaws is fastened to the rod, F, of each pair of rods, 
while the other set of jaws is fastened in the same manner to the 
other rod, Fa. As thèse rods move in opposite directions, their 
movements cause the two sets of companion jaws which they carry 
to alternately approach towards and recède from each other when the 
machine is in opération. 

There are twenty sets of theee jaws in the machine shown in the 
drawings, and they are ail made precisely alike and ail operate 
precisely alike. They ail hâve the same kind of fastenings and 
connections, except that, as 10 sets of jaws stand facing the other 
10 sets, one-half of the latches, i, with their fastenings are fixed 
upon the right-hand edges of the backs, La, while the other half are 
fixed upon the left-hand edges of such backs. This is done in order 
that the latches, i, may ail be upon the back sides or edges of the 
jaws as they revolve forward around the central shaft. H is a 
collar that is perforated, and both rods, F, Fa, pass through it. On 
the end of rod. Fa, a, screw thread is eut long enough to permit a 
nut to be used on both sides of the collar, with something to spare for 
adjustments. The rod. Fa, flrst has the inside nut screwed upon it, 
then the collar, H, is placed upon it and the second or outside nut is 
screwed upon it. Upon the other end of its companion rod, F, 
another collar. H, is fastened in the same manner. The rods, either 
before or after the collars are fastened to them, are put in their 
places in the disks, the two sets of companion jaws being placed upon 
the rods as the rods are being placed in the disks. The sets of 
jaws are fastened to their respective rods by the pins, V, V. The 
smooth end of each rod passes loosely through the collar that is 
fastened to the adjacent end of its companion rod. This is done 
only for the purpose of holding the collar better in its place, and is 
not necessary. In this manner, one of the collars is attached rigidly to 
oneen^of one of the rods, and the other collar is attached rigidly to the 
other end of its companion rod; and one of the sets of jaws is 
attached to one of the rods, while the other set is attached to the 
other rod. One rod slides loosely through the inner extension of 
the inside jaw and through one end of the collar, and the other rod 
slides loosely through the corresponding extension of the other 
inside jaw and through one end of the other collar. Upon each one 
of the collars, H, is fixed a suitable stud, a, and a friction roller, 
O. Thèse friction roUers are moved in a direction that is lengthwise 
with the rods, F and Fa, by coming in contact with the inclines at 
the ends of sectional cam rings, K, Ka. Thèse cam rings, K and Ka, 
are placed conçentric with the central shaft, B. Only a limited 
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movement of the friction rollers, G, and rods, î' and Fa, is required, 
as each of the sets of jaws which they carry will not require to be 
moTcd more than one inch in either direction in ordinary machines. 
The sectional cam rings, K and Ka, are inelined near their ends, and 
are stationary, being flxed rigidly to the frame. As the friction 
rollers. G, are carried around by the revolving shaft, they corne in 
contact with the inelined edges of the sectional cam rings, and are 
thereby forced to move crosswise with the machine until the inclines 
that are near the ends of the sectional cam rings are passed and the 
straight edges of the cam rings are reached by the rollers. The 
friction rollers draw with them the rods, F and Fa, and the two 
sets of jaws which they carry. In their movements crosswise with 
the "machine, each friction relier belonging to the same companion 
pair of rods, with the collar and rod and set of jaws which it draws 
with it, moves in one direction, while the other friction roller belong- 
ing to the same pair of companion rods, and the collar and rod and 
set of jaws which it draws with it, move in the opposite direction. 
Each set of jaws is flxed nearest to the free-slîding end of the rod 
that carries it, and furthest from the end to which the collar, H, is 
attached. By means of this arrangement the two sets of jaws that 
Face each other on the same pair of rods approach towards each other 
when the friction rollers that are attached to those rods are drawn 
in opposite directions from each other, and when the same friction 
rollers more towards each other the two sets of jaws will move further 
apart from each other. By means of the screw thread on each one 
of the rods, F and Fa, and the nuts, d, on each side of the collar. H, 
the rods, F and Fa, can be moved and adjusted lengthwise, and the 
two sets of jaws which are lixed to them as described can be moved 
permanejitly nearer to each other or further apart. The friction rollers, 
Gr, bearing against the sectional cam rods, K and Ka, fix and control 
the relative positions of the opposiqg sets of jaws, which stand facing 
each other in the machine, and, by means of screw threads on the 
bolts, 0, and the nuts, c, by means of which the sectional cam rings, 
K and Ka, are attached to the frame of the machine, the sectional 
cam rings, which are opposite to each other across the machine, may 
be moved doser together or further apart, and in this way the oppos- 
ing sets of jaws may be moved permanently either nearer togetiier 
or further apart, as may be desired. 

At the inside edge of the jaws, next to the back, La, is eut an 
annular channel, W, to receive the can head. The front edge of 
the channel, W, fornis an annular shouldt-r that covers the front 
edge of the rim of the can head and f orras an abutment against 
which it may bear. This annular shoulder reduces the open di- 
ameter within the jaws so that it is just small enough to surround 
the end of the can. body, and guide it into the rim of the can head 
when the can head is forced forward. From this annular shoulder 
to the outward edge of the jaw the jaw flares outwardly, thus in- 
creasing the dianaeter of the ring formed by the closed jaws as it 
extends forward from the can-head channel, W. By this arrange- 
ment the end of the can body is received in the inside jaw, L, at 
a point where the diameter of the jaw is greater than the diameter 
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of itbe eau tiody, and, if the can body is irregular or ont of shape, 
it will be inclosed by tbe jaws, aad headed the same as though it 
was exactly round when the jaw receiTed it. In Fig. 5 of the draw- 
ings is shown a bent lever, m, which is pivoted at n; This lever 
is bent downward, so as to pass underneath tbe inside jaw, L. 
After passing underneath the jaw the inner end of the lever rises 
up between the jaws. At the inner end of the lever, m, is flxed 
an attachaient that is shaped so as to fit the side of thé can body 
when one is in the jaws. A friction roller, t, mounted on the end 
of a stationary stud arm u, is permanently located at the proper point, 
so that the shorter end of the lever, m, will corne in contact with it 
and force the attachment at the inner perpendicular end of the lever 
against the can, and thereby force it ont from its place in the jaws. 
This should occur after the heads hâve been forced upon the can 
body, and just when the jaws hâve opened and the two sets bave 
slightly drawn apart so as to loosen their pressure on the can, and 
at the point at whieh it is desired to eject the headed can from the 
machine. Each of the outside jaws has fixed to it a long pin, P. 
By means of thèse pins, and the two pairs of bent rods, E, R, and 
S, T, thèse outside jaws are opened and clOsed as explained. An- 
other pair of short cam rods, r, r, are used for unlocking the out- 
side jaws from the inside jaws, so as to permit the outside jaws to 
open at the proper time. The cam rods, R, R, are bent in a par- 
tially spiral form, and located so that the pins, P, P, of two oppo- 
site sets of jaws will corne in contact with them and be turned by 
them in the directions desired. The pins, P, P, always come in con- 
tact with the cam rods, R, R, when the outside jaws to which the 
pins belong are open and thé pins are pointing downward. The 
pins follow along the cam rods, and are turned by them, and make 
the jUws to which they are attached revolve around their hinge pins, 
h, and close with the inside jaws. A short cam rod, r, is supported 
by métal straps attached to the stationary cross rods, 9 and 10, of 
the machine frame, and is so located that, as the machine revolves 
around the main shaft, the under side of the short end of the lock- 
ing levers, i, will come in contact with the cam rod, r, and be lifted 
up and made to unlock the jaws from each other, so that they may 
be separated and opened after the heads hâve been forced upon the 
can that is held by them. A similar short cam rod, r, opérâtes in 
the same way to unlock the opposite set of jaws, and allow them to 
be opened also. S and T are two stationary cam rods that are bent 
in a partially spiral form, and placed in the position shown in the 
drawingSy so that, as the machine revolves, the pins, P, P, will come 
in contact with them when the jaws are closed, and will follow along 
them lengthwise, and thereby the pins and the jaws to which they 
belong will be revolved around their hinge pins, h, h^ and the jaws 
opened. In forcing the can heads upon the can bodyj the two sets 
of jaws will advance so nearly togethèr that there will not remaiîi 
a sufflcient amoùnt of room between them to allow the outside jaws 
to swing open at the same time without coming in contact with each 
other. For this reason, it is necessary that one of the outside jaws 
ehould be partiy openedJn advanceof the opening of the other. 
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To accomplish this resuit, the cam rod, S, extends further up in the 
machine than does the cam rod, T. One of the pins, P, therefore, 
cornes in contact with the cam rod, S, before the other pin, P, cornes 
in contact with the cam rod, T, and the pin, P, that cornes in contact 
with the cam rod, S, and the jaw belonging to it will be revolved 
and partly opened before the other pin, P, and the jaw belonging 
to it wilI hâve commenced to open. The cam rod, S, is fastened to 
the cross rod, 9, of the machine above the point at which the pin, 
P, cornes in contact with it. Q, Q, are used as guide rods to guard 
against accidents. After the can has been headed and ejected f rom 
the machine, the two sets of jaws in which the can was headed 
should remain open until they are carried around under the chute 
and receive another can body with the heads that are to be placed 
upon it. While passing along this distance, the outside jaws of 
the two sets, if left unguarded, are liable to swing partly shut and 
not be in proper position to pass under the chute when they reach 
it. For this reason, the guide rods, Q, Q, are so placed that the out- 
side jaws will be prevented from closing as they ascend at the back 
of the machine, and will be guided so that they will pass under the 
chute in the proper open position to receive the can heads and can 
body. The upper parts of the rods, Q, Q, above the points at which 
they cease to act as guide rods are spread apart and carried upward 
for the purpose of conveniently fastening them to the cross rod, 7, 
of the machine frame. They are also secured lower down to the 
cross rod, 8, of the frame. The lower ends of thèse guide rods, Q, 
Q, are bent so their extrême lower ends will reach under and throw 
out from the machine any can or can body that may accidentally 
remain in the jaws instead of being ejected from them at the proper 
place. 

As shown in the drawings, the chute for the can bodies is made 
of four pièces of angle iron, 2, 2, and 3, 3, fastened together with 
métal sheets or cross pièces. The lower end of the chute is made 
so as to confine the can body as closely as possible, and not inter- 
fère with its freely passing through the chute. This is in order to 
prevent its getting wedged by bounding out of its proper position 
when it strikes the jaws in its downward passage. The chutes for 
the can heads are placed at the sides of the chute for the can bodies. 
Vertical rods, 12, 12, serve as the outsides of the head chutes. Thèse 
vertical rods are held in their positions by snitable brackets, 13, 
extending across the chutes and secured to their vertical side pièces, 
15. At the inside of their lower ends the rods, 12, hâve fastened 
to them a thin métal sheet that extends nearly across the chute, to 
better guide the can heads into the jaws. The rods, 12, are eut 
short, so that no part of the jaws can come in contact with them. 
The thin métal sheets at the inside of the lower ends of the rods ex- 
tend below the rods. They are hung so as to allow the backs, La, 
of the jaws to pass under them, and their inside faces should be in 
line, both verticsally and crosswise, with the inside faces of the backs, 
La, so that the latter will form a continuation of the front side of 
the chute, while the can head is passing from the chute into the jaw. 
v.70p.no.9 — 64 
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In Ordei" to more certainly guide each. can head into its channel, W, 
in the inner jaw, the cliutë is divided into two parts. The upper 
part, 14, is a straight sheet of métal âxed rigidly in its position. 
The lower part, 16, of the back extends downward in front of the 
back, La, of each passing jaw as far as practicable, and allows the 
jaw, L, to pass under it. The can head pa.sses between this down- 
ward extension and the face of the back, La. The lower part, 16, 
is so arranged that its lower end may swing towards the back, La, 
of each passing jaw, but not far enough in the opposite direction to 
allow the edges of the can heads in the chute to pass each other, 
and thus get wedged therein. At each of the opposite corners of 
the swinging back, 16, is flxed a lug, 17, bj means of which this 
swinging back is pivoted to the two vertical side pièces, 15, of the 
chute. Thèse pivots are placed at one side of the vertical line of 
the back so that the weight of the part will cause its lower end, 
when unobstructed, to swing towards the back, La, of the passing 
jaw. A frame, 6, 6, is rigidlj attached to the cross rod, as shown 
in the drawing. Two strong métal sheets, 4 and 3, are fastened 
across the chutes, as shown. ' Below their fastënings thèse métal 
sheets are each, respectively, bent far enough away from the chutes 
to allow the top of the frame, 6, 6, and the cross rod, 7, to respec- 
lively pass ih between thé she^3ts, 4 and 5, and the chutes. The sheets, 
4 and 5, are respectively hooked over the top of the frame, 6, 6, and 
the cross rod, 7, and hold the chutes in their proper positions. On 
the si des, towards the back of the machine, the lower ends of the 
chutes are curved a little forward for the purpose of delivering the 
heads and bodies of the canâ from the chutes into the jaws on a 
line that is radial with the circle in which the jaws revolve around 
the central shaft. 

The opération of the machine is as follows: The chutes are 
kept fllled with can heads and can bodies. Thèse stand in columns, 
resting one upon the other, except the lOwer ones, which rest upon 
such part of the jaws as happens to be under them. The machine 
is set in motion, and, as it revolves, thé jaws will pass under the 
chutes, and each set of jaws will receive the loweàt can body and aiso 
the lowést can head that is in each one of the can-head chutes. The 
caA heads will be at each end of the can body in thé jaws. The jaws 
will pass forward from under the chutes carrying can heads and can 
bodies with them, and will be followed with the next set of jaws, 
which will in like manner receive the néxt can body and next can 
heads, then in the bottom of the chutes. Each can body and the 
can heads belonging to it will be carried f orward by the jaws as fast 
as they receive them, and the columns of can bodies and can heads 
will constantly descend and flll the places of those thus carried away 
in the jaws. As the jaws pass forward, the pins, P, P, in the outside 
jaws, will strike against the cam rods, R, E, and those jaws will be 
turned over and closedwith the lower jaws under them. The 
levers, i, will operate as before described, and lock the jaws together 
with the can body and can heads fast incloséd within them. The 
friction roUere, G, Or, belonging to the rods, F and Fa, which carry that 
set of jaws, will then corne in contact with the inclines at the ends 
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of the sectional cam rings, Ka, at each side of the machine, and will 
be drawn further apart, thereby drawing the two sets of jaws 
towards each other, and forcing the can heads upon the can bodies. 
The under side of the short ends of the levers, i, will next strike the 
upper sides of the cam rods, r, r, and unlock the outside jaws from 
the inside jaws. Bèfore the short ends of the levers, i, i, bave passed 
the entire length of the cam rods, r, r, the pins, P, P, will bave 
struck the cam rods, S and T, and opened the jaws far enough so that 
they cannot close together and be again locked before they shall 
hâve been fully opened. As the machine continues to rotate, the 
jaws will be fully opened, and the friction roUers, G, G, will pass 
beyond the sectional cam rings, Ka, Ka, and will strike the inclines 
reaching back from the ends of the sectional cam rings, K, K. Just 
as the rollers strike the sectional cam rings, K, K, and before the sets 
of jaws are drawn far enough apart to make it possible for either 
of the can heads to be pulled off from the headed can that is in them, 
the short end of the bent lever, m, will come in contact with the 
stationary friction roller, t, and the headed can will be thrown from 
the jaws. As the friction rollers, G, G, pass along the inclines at 
the ends of the sectional cam rings, K, K, they will be pressed towards 
each other, and the two sets of jaws.to which they belong will be 
moved to their furtherest limit from each other. They will con- 
tinue in this position until they bave again passed under the chutes, 
ready to repeat their opération by heading another can. Ail the sets 
of jaws in the machine operate exactly alike, and each one of the 
sets repeats the opérations above described. 

Undoubtedly, this mechanism of Wheaton, like that of complain- 
ants, puts tight-fitting can heads on the outside of can bodies 
automatically, to do which there must, of necessity, be mechanism 
for centering and bringing into exact Une with each other the can 
body and can head, and also mechanism for shaping and sizing the 
can body, and also for forcing the head and body together. Any 
device, in order to accomplish the desired resuit, must do thèse 
things. But the question is whether the device of Wheaton, in 
centering and aligning the can body and can heads, and in shaping 
and sizing the ends of the can body, and in forcing the heads and 
body together, uses the éléments of the claims patented to Norton, 
or their mechanical équivalents. 

It is apparent that the mechanical construction ofWheaton's device 
is quite différent from that of the Norton device, and, as a consé- 
quence, that the mode of opération of the two machines is, to some 
extent at least, différent. Some of thèse différences, stated by the 
appellant, we flnd to be true. In the Wheaton machine the central 
shaft revolves, while that of the Norton machine is stationary. The 
devices that Wheaton connects with bis central shaft are two disks, 
which are made rigid, and, therefore, revolve with the shaft. The 
device which Norton attaches to bis stationary central shaft is an 
annular cam made in two like parts, which cam is made stationary, 
and, therefore, dœs not revolve. Norton's machine does not hâve 
either the revolving central shaft of the Wheaton machine nor the 
revolving disks which are attached to it in the Wheaton machine. 
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Neither does tte Wiieaton macliine hare the stationary shaft nor the 
annular stationary cams of the Norton machine. The Norton ma- 
chine has mounted upon its central shaft several sets of arms which 
revolye arotmd the shaft. The Wheatpn machine has no such arms, 
but has cross rdds wlilch pass through holes in his dislis, and which 
are parallel with the central shaft. Norton's machine has no such 
rods. The cross rods in the Wheaton machine support and carry his 
sets of jaws crosswise of the machine, and the rods themselves move 
back and forth, crosswise of the machine. Norton's machine has 
no rods or devices which carry any jaws or molds crosswise of his 
machine. Except his pistons, he has no devices that move cross- 
wise of his machine, and the sole function of his pistons is to force 
the can heads out of the can-head chute into the annular spaces of 
the molds, and thereby on the ends of the can bodies. The cross 
rods of the Wheaton machine are not in the Norton machine, nor is 
the function which they perform — that of supporting the jaws and 
moving thém forward and backward across the Wheaton machine — 
performed in the Norton machine at ail. That machine does not do 
that kind of work. In the Norton machine, between the parts of 
his stationary annular cam there is a ring loosely encircling the main 
shaft. This ring is provided with radial recesses into which cross 
pièces are fltted and slide, serving as guides to the parts operating 
the moving sides of the mold, and insuring a true movement tÊereof 
by the cam. The Wheaton machine does not contain this encircling 
cam ring with its recesses, nor the cross pièces. None of the work 
which they perform in the Norton machine is done in that of 
Wheaton. The molds of the Norton machine open in the direction 
of its periphery. They seize and hold in one immovable position the 
can body directly in line with the heads that are in the body of the 
can-head chutes. The jaws of the Wheaton machine do not open in 
the direction of its periphery, but open and close crosswise with the 
machine. The devices for opening and closing the molds of the 
Norton machine are différent from those for opening and closing the 
jaws of the Wheaton machine. In the Wheaton machine there are 
two sets of jaws facing each other, which move back and forth cross- 
wise of the machine, and, while moving towards each other, they 
carry the can heads towards each other, shape and size the ends (but 
only the ends of the can body that is between them), and then force 
the heads upon the body. In that machine, the ends of the can body 
are received upon the lower part of the flaring jaws. The iiaring 
makœ those parts of the jaws which receive the ends of the can 
body considerably lower than is the bottom of the edge of the can 
head that is in its place in the jaws. When the can body is thus 
received in the jaws, it is loose, and rests by force of its own gravity 
upon its extrême ends, and below the level of the can heads. In 
this position it lies loosely. The jaws of the Wheaton machine, 
with the can body in this position, move towards each other, and, 
in so doing, the smaller diameter of the cone-shaped hoUow in the 
jaws travels to the ends of the can body. Tliis causes the ends of the 
body to be raised by the flaring of the jaws until the body registers 
with the can heads. In the Norton machine, the interior of the 
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mold, except at its ends, where exist the annular spaces, conforma 
accurately in sliape and dimension to the exterior of the can body, 
and the mold, when closed upon the can body, holds it firmly in an 
immovable position, while the heads are forced by the pistons from 
their place in the can-head chute into the annular spaces of the mold, 
and thereby applies them to the outside of the can body; the move- 
ment of the heads towards the can body being a horizontal one. 

It is true that at each end of the jaws of the Wheaton machine is 
eut an annular channel for the réception of the can heads; but it is 
not true that that machine contains any piston, or any équivalent 
therefor, for forcing the can heads into those annular spaces, and 
thereby applying them to the outside of the can body. On the 
contrary, in the Wheaton machine, the can heads reach their seat in 
the annular spaces of the jaws by force of their own gravity, and they 
are carried in that position in the jaws as they approach each other 
crosswise of the machine, without any change in the position of the 
can heads until they are forced on the can body by the coming 
together of the jaws. The device which, in the Wheaton machine, 
forces the heads on the can body is not the équivalent of the piston 
of the Norton machine, for it accomplishes that resuit, not by forcing 
the can heads into the annular spaces, and thereby applying them to 
the outside of the can body, but by bringing the jaws together in the 
essentially différent opération already described. The absence of 
the piston of the Norton device, or any équivalent therefor, from the 
Wheaton device is of itself enough to make it necessary to adjudge 
that the device of Wheaton is no infringement upon the Norton 
device; the piston being an essential élément of each of the com- 
binations covered by the patent of the complainants. 

Judgment reversed, and cause remanded, with directions to the 
court below to dismiss the bill at complainants' cost. 



MAYOK, ETC., OF CITY OF NEW YOKK et al. v. AMERICAN CABLE 

Rï. CO. 

(Circuit Court of Appeals, Second Circuit. December 2, 1895.) 

1. Patents— Invention— Cable Railwats. 

Merely Connecting, by a rod, two pulleys, previously in use for carrying 
the cable of a cable railway, so that they can be raised simultaneousiy, by 
a looped wire in the hands of the. conductor, for the purpose of lifting the 
cable to the grip, involves no patentable invention. 56 F'ed. 149, and 68 
Fed. 227, reversed. 

3. Samb. 

The Miller patent, No. 271,727, for an improvement In cable rallways, 
consisting in a device for raislng the cable to the grip, lield vold, as to 
clalm 6, for want of invention. 56 Fed. 149, and 68 Fed. 227, reversed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a bill by the American Cable Railway Company against 
the mayor,- aldermen, and commonalty of the city of New York, and 
the city of Brooklyn, for alleged infringement of a patent relating 
to cable railways, The circuit court rendered a decree for complain- 
ant, and défendants appeal. 
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Francis Forbes, for appellants. 

Chas. H* Williams and D. Henry Driscoll, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Jadges, 

SHIPMAN, Circuit Judge. The complainant, as the owner of let- 
ters patent No. 271,727, dated February 6, 1883, issued to Daniel 
J. Miller, an inventer, for improvements in the construction of cable 
railways, brought a bill in equity against the cities of New York and 
Brooklyn, to enjoin them, as the owners of the Brooklyn Bridge, 
against the use of the invention described in claim 6 of said patent. 
Upon final hearing, Judge Coxe sustained the validity of this claim, 
found that it hâd been infringed, and a decree was entered for the 
complainant. 56 Fed. 149. Upon appeal, the circuit court of ap- 
peals was of opinion that the proof of title was insuflficient, and 
reversed the d«cree for the purpose of enabling the complainant to 
perfect its proof. 60 Fed. 1016, 9 C. C. A. 336. Evidence of title 
was thereupon given, and, by leave of court, an Italian patent, granted 
to Edmund Barnes, dated December 31, 1868, was introduced as an 
anticipation of the Miller invention, and the cause was argued before 
Judge Wheeler upon the suflficiency of proof of title, the corporate 
existence of the plaintifif, and the effect of the Italian patçnt, who 
found each of thèse points in favor of the complainant, and directed 
that the original decree should be re-entered. 68 Fed. 227. The 
appeal record contains a long assignment of errors, many of which 
relate to the alleged improper admission of évidence, and the cause 
has been argued upon ail the points made in the circuit court. 

We perçoive no adéquate reason to question the correctness of 
Judge Wheeler's conclusions, or of Judge Goxe's finding in regard to 
infringement. The debatable question in the case, in our opinion, 
is that of the patentability of the improvement described in the 
sixth claim of the patent. The object of that part of his invention 
to which this claim relates is said, in the spécification, to consist in 
having the cable supports, or carrying pulleys, "so arranged that the 
cable can be raised sulHciently to be received into the gripper at any 
point on the road." The mechanism is described, in the spécification, 
as follows, omltting the référence letters: 

"Pulleys are plaeed in frames, said frames provided wlth a rocking shaft 
or hinge, and having a positive rest. As the cable is always moving In one 
direction, it has a tendency to keep the carrying pulleys in position. Two of 
thèse pulleys are connected by means of a ehain or rod, at such points in the 
road as it may: be necessary to pick up a cable, but are used separately and 
without rod or chain when used merely for carrj^ing pulleys for cable, although 
the pulleys may be used singly to raise the cable if it [the cable] should be 
lost from gripper on the route. The Une of cable, when In gripper, is gen- 
erally from eight to nine inches above its regular Une when running on the 
pulleys. Some grippera are so arranged that, if they drop the cable, there is 
no way of picking it up, but with my carrying pulleys the operator has only 
tostep back of bis car, reach through slot with a small wire having a loop 
on one end, and hook outo frame, and, with a vertical lift, frame, H, will 
swing and raise the cable, when it will run into the gripper." 

Claim 6 is for "the two carrying pulleys, D, D, mounted and hinged, 
when connected by a chain or rod, as shown, to insure their being 
simultaneously raised, for the purpose specified." This apparatua. 
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as described in the patent, was placed in the conduit of a cable rail- 
way, and was to be. used upon a single car, and, as the specilication 
shows, was to be operated in a very simple manner, by a small wire 
having a loop at one end. The necessities of the service upon the 
open track of the Brooklyn Bridge require that the cable should be 
supported for the length of four cars. Heavy mechanism is, there- 
fore, needed, and a System of levers is used, by which great power is 
obtained; but the gist of the patented improvement, which consisted 
in the simultaneous raising of pulleys connected by a rod, exists in 
the extensive System by which the pulleys are raised and lowered. 

It is conceded that a single lifting frame for a cable-carrying pulley 
had been used, and that the cable had been supported between two 
pulleys, before the date of the Miller invention. The Fothergill- 
Cooke English patent, sealed February 13, 1872, described a séries of 
cable supporting and lifting pulleys, and the French patent to Messrs. 
Duez, dated Xovember 22, 1875, described two lifting pulleys, but sucli 
pulleys had not been connected together, so as to be raised and 
lowered simultaneously. The Connecting rod, by which both pulleys 
could be simultaneously raised, constituted Miller's advance in the 
art. It was a useful improvement, because the cable, when raised by 
a single pulley, "fell away in angular sections from either side of the 
pulley, and could be engaged by the gripper at one point only," 
whereas the Connecting pulleys hold the cable in a level position. 
The question is whether, two disconnected pulleys having been 
known, and the obvious disadvantages from such disconnection hav- 
ing become apparent when the cable-railway System came into use. 
it was a patentable invention to join the two pulleys by a rod, so 
that they could be raised by a looped wire in the hand of the con- 
ductor. If it is of importance to simultaneously raise two discon- 
nected but adjacent objects of comparatively small size, which eau 
be accomplished by a small expenditure of force, it would seem nat- 
ural to connect them by a rod, and also that the experiment would 
be within the ordinary scope of the mechanic who is in charge of the 
work of construction. The simplicity of the device may lead us to 
disregard the inventive skill which produced it, but it was, in our 
opinion, an ordinary mechanical experiment appearing in a new 
place. When it is enlarged to meet the needs of enlarged train serv- 
ice, the looped wire becomes a séries of levers, but the improvement, 
in its original and patented form, was an obvious and natural one. 

Inasmuch as the improvement described in claim 6 is not deemed 
•to hâve been patentable, the decree of the circuit court is reversed, 
with costs of this court 
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(Circuit Court, D. Massachusetts. November 21, 1895.) 

Patents— Inpbingbment—Steam Road Vehicle. 

The Long patent, No. 281,091, for an improved steering head for road 
vehicle, construed as showing no new function except that of shedding 
dirt from the bearing surfaces of the friction balls, and held not infringed. 
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; Tl^is was a bill in equity by George A. Long and piàérë against 
the î*ope Manufacturing Company for alleged infringement of a pat- 
ent rélating to steam road vehicle, 

James E. Maynadier, for complainants. 

Edmund Wetmore and William A. Eedding, for respondent. 

OAEPENTEE, District Judge. This is a bill to restrain an al- 
leged infringement of the flfth claim of letters patent No. 281,091, 
issued July 10, 1883, to George A. Long, for steam road vehicle. The 
claim is as follows: 

"5. The Improved steerlng head for roaâ vehicles, conslsting of shoulder 
g2, cap 12, check-nut p, sleeve k2, and balls n^, In combination wlth the stem 
of the erotch bz, substantially as described." 

The structure above claimed may be understood from the following 
copy of Fig. 4 of the drawings annexed to the patent: 
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It does noit appear that there is any prior structure in which the 
friction balls at the upper and lower çnds of tiie sleeve are on the out- 
side and inside, respectively, of the sleeve. The alleged infringe- 
ment consista in the steering head of a bicycle, wherein the friction 
balls are placed relatively to the sleeve in the same way as in the 
patent. The upper end of the device is represented by the foUowing 
drawing: 




The spécification describes the device of this claim in the foUowing 
words: 

"My improvement in the steering post consists of the shoulder g2, above 
the crotch h^, cap 12, at tbe upper end, secured by check-nut p, sleeve k.^, 
wlth head U, and shoulder m^, and the baUs n2, the arrangement being such 
that the cap I2, and check-nut js may be set down readily from time to tlme 
whenever the parts may wear slack; and In practice the cap I2 will fit over 
head I2, and the flange of shoulder m* will lit over the shoulder of the 
crotch so tightiy as to exclude the dust, and thus insure the most lasting 
and easy-worklng contrivance." 

The function of this device is thus described in his direct examina- 
tion by the expert witness called by the complainants: 

"Cross-Int. 17. What, in your opinion, are ail of the advantages derived 
from the construction specifled in daim 5 in the patent in suit? A. Ease and 
steadiness of steering, perfect adjustability as to tightness, and the shedding 
out of the bearing of ail flying or floating particles of dirt or grlt, which come 
into contact wlth the balls. It is only the last-named of thèse advantages 
which belongs exclusively to the construction specifled in the patent, as dis- 
tinguished from the nearest approach to that construction in the prior art." 

When called in rebuttal he makes the foUowing additional ob- 
servations: 

"Fig. 11 of the Bown and Derry patent différa from the steering head of the 
patent in suit In the foUowing respects: Instead of having the bearing sur- 
faces of the sleeve so made that the lower bearing surface is outside of the 
lower row of balls and the upper bearing surface is inside of the upper row 
of balls, it has both bearing surfaces of the sleeve outside of the balls; in- 
stead of having the upper row of balls pressed against the outside of the 
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sleeve by the nut member of the bearlng surfaces, the baJls of the upperrow 
are pressed oùtward agalnst the upper end of the sleeve by the cpmbined action 
of the tilitànd the stem. Two important differehces in opération and resuit 
f oUo^ (rom tiese dWeerences In stiructure. The first, to which I hâve already 
referrèd, is that the steering head of Bown and Derry is a dirt-eatching steer- 
ing head,, while that of the patent in suit Is a dirt-shedding steering head. 
The second is that the steering head of Bo^n and Derry will wprk unsteadily 
under the prying strains to which a steering head is always sùbjected when 
in use, while the steering head of the patent in suit will work steadily under 
thèse prying strains. The explanation of this last statement is as follows: 
It will be plain, from a study of Fig. 11 of the Bown and Derry patent, that 
any prying strain upon thé stem with respect to the sleeve wlIl nip one of 
the balls at the bottom of the sleeve and one of thé balls at the top of the 
sleeve, and that the bottom hall which is nlpped will be on the opposite slde 
of the stem from the top bail which is nlpped. If now the stem be turned 
in the sleeve, the axis about which it will begln to tum wiU be a straight 
through the stem from a point near the top on one side of the stem to a point 
Une joining the two balls which are nlpped, and consequently passing 
near the bottom on the opposite side of the stem. The turning will continue 
to be about this axis untU the swinging movement due to the turning about 
a diagonal axis Is arrested by the other balls In- the bearlng, and then the 
turning, if continued, wlU be about an axis approximating closely to the géo- 
métrie axis of the sleeve. This beginning of the turning about an initial axis 
whose direction ditfers greatly from that of the final axis of turning, results 
in an unsteadiness of steering; because It is essential to the stabllity of a 
bicycle that the steering axis shall hâve just the right direction with référence 
to the wheels. It will be évident from a study of the steering head of the 
patent in suit, that when a prying strain nips a bail in the lower row and a 
bail in the upper row thèse two balls will be on the same slde of the stem, 
and that the Une joining them will not pass through the spindle, and may be 
made preclsely parallel to the axis of the spindle by suitably proportioning 
the parts of the structure. Thus the unsteadiness due to a transfer of the 
turning from one to the other of two axes, having différent directions, is en- 
tirely obviated by maklng the steering head according to the patent in suit 
instead of making It according to the Bown and Derry patent." 

It is, however, clear, from the évidence, that the friction balls resist 
thrusts in ail directions, in the prior Bown and Derry patent, to 
which référence is ahove made, as well as in the patented device and 
the alleged infringing device; and, this being so, I cannot see that 
there m any différence in ease of turning which can resuit from the 
structure of the patent. The only new function which I can see is 
served by the structure of the patent is the dirt-shedding function of 
the surfaces on which the friction balls bear. The patent, indeed, 
contemplâtes, in terms, that dust shall be "excluded" from the bear- 
lng surface at the upper end of the steering post. But I think this 
may fairly be taken to mean "nearly excluded," since it can hardly 
be supposed that the flange of the shoulder shall fit so closely as 
absolutely to exclude ail dust. It may be taken, as it seems to me, 
that the inclined bearing surface will, as the complainants say, tend 
to shed such dust as may enter under the flange of the shoulder. But 
this function clearly dépends on the structure of that surface as a 
straight inclined surface. The bearing surface in the respondent's 
device, although inclined in the sensé that the inner edge is higher 
than the outer, is still so constructed that it will not shed dust. It 
will rather tend to retain dust on the downwardly curved part of the 
surface which lies beween the two edges. I must, therefore, con- 
clude that the respondent does not infringe, and that the bill must. 
be dismissed. 
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CARTER MACH. 00. V. HANES et aL 

(Circuit Court, W. D. North Carolina. Oetober 31, 1895.) 

1, Patents— Limitation op Claims— Combinations. 

The use of the words "substantially as described" In a combinatlon 
claim is an express limitation, restrlcting the patentée to the peculiar and 
spécifie combination of éléments and parts of whlch his machine is com- 
posed. 

8. Samb— Mechanical Equivalents. 

The inventer of a machine, consisrlng of a new combination of old and 
well-lcnown éléments, whlch is shown by experlment to be impractlcable 
and valueless for the purpose intended, cannot, after obtaining a patent 
therefor, abandon his specifically described novel invention, and substitute, 
as a mechanical équivalent therefor, the methods of old machines which 
he claimed to hâve improved upon, and then sue as infringers persons em- 
ploying the old device in the old way. 

3. Samb— Improvbmbnts— Combikations. 

Patents for mère Improvements, consisting in combinations of old élé- 
ments and ingrédients, should be llmlted, by a strict construction of their 
claims and spécifications, so as to leave the unapproprlated fleld of the art 
open to other ipprovers. 

4. Samb— Mechanical Equivalents. 

In gênerai, a mechanical équivalent which may be properly substituted 
for an omltted mechanical élément, device, or agency in a patented ma- 
chine is one that performs the same function by applying the same force 
to the same object, through the same mode and means of application. As 
applied to combination patents, it is spécial in its slgnlflcance, and materi- 
ally narrower in its range than when applied to an Invention consisting of 
a new device or an entirely new machine. 

5. Same — Tobacco ITlavoring Machine. 

The Klng patent. No. 494,960, for an Improvement in tobacco flavoring 
machines, is void for want of useful novelty, and as accomplishing no new 
and valuable resuit, and no old resuit in a better and cheaper manner. 

This was a bill by the Carter Machine Company against P. H. 
Hanes & Co., for infringement of a patent ralating to tobacco flavor- 
îng machines. 

Peatross & Harris and W. D. Baldwin, for complainant 
Glenn & Manly, W. W. Fuller, and Watson & Buxton, for défend- 
ants. 

DICK, District Judge. The complainant is conceded to be the 
duly constituted assignée of United States patent 494,960, issued to 
John M. King, on the 4th day of April, 1893. This suit in equity has 
been brought by complainant against défendants to obtain an injunc- 
tion, and recover damages for an alleged infringement of the said 
patent now owned and controlled by complainant. On the 29th day 
of May, 1891, the assignor, John M. King, flled an application for this 
patent for the improvement in tobacco flavoring machines as described 
in claim and spécification attached to his application. The claim 
and spécification set forth a detailed and particular description of 
the machine, accompanied by drawings showing from three points of 
view the particular construction of his machine, and its means and 
ipanner of opération. The applicant tiius gave notice to the patent 
ofiSce and the intelligent public interested in mechanism that he 
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claimed only an improvement in a combination of old aud well- 
known éléments that were employed in différent arrangement in 
préviens patents then existing or expired. His descriptions were so 
express ànd distinct thàt their meaning and scope could not be mis- 
understood by any one at ail familiar with the combination and 
opération of similar machines. His application was rejected by the 
patent ofQce June 9, 1891, because of anticipation by certain previous 
patents enumerated by the regular examiner of patent ofSce. 
Amendments were made to application 5th of September, 1891, and 
again December 3, 1892, after 'which letters patent 494,900 were 
granted to applicant on 4th of Aprîl, 1893, after fréquent and per- 
sistent efforts, with représentations "that four thousand dollars has 
already been expended by the owner of this invention in building and 
developing the mechanism covered by claim, and the success of the 
combination has been such that others are copying it quite exten- 
sively," and upon the following earnest and spécifie request: "Ail 
applicant asks'is to be given the benefit of the doubt, according to the 
rule laid down by the commissioner of patents in numerous cases." 
Before the patent was granted, there were interfeijence proceedings 
between J. 0. Frost and J. M. King; and upon the voluntary con- 
cession of Frost, and the urgent request of King, a décision was 
rendered in favor of King, and patent 494,960 was granted and 
issued. It appçars that Frost had made application for a patent, 
and was the inventer and manufacturer of the machine which he had 
previously sold to défendants, and which is alleged in this suit to be 
an infringement upon the King machine. The décision of the 
patent office made upon such représentations, under such circum- 
stances, and after such long hésitation and delay, may well be sub- 
ject to review in a court of equity, when the patentability of the 
invention and combination, the validity of the patent, and the ques- 
tion of infringement hâve become matters of controversy in a pending 
suit between litigant parties, and should only be recognized and 
observed when fully sustained by the évidence in the cause and the 
well-settled principles of equity. The décision of the patent office 
relied upon by complainant is certainly not conclusive against the 
défendants, who were in no sensé parties or privies to the controversy 
in which the décision was rendered. 

Other suits, similar to the one now before the court, hâve been 
brought by the complainant against other défendants, and, by agree- 
ment of counsel, they are to be determined by the decree in this 
cause. The counsel on both sides hâve enlightened the court by 
able and exhaustive oral arguments, upon the many questions of law 
and fact that they deemed involved; and they hâve filed elaborate 
printed briefs restating argument, calling my attention to material 
parts of évidence, and citing numerous authorities. Models of the 
respective machines hâve been fumished as exhibits, and, with the 
intelligent explanations bt counsel, and the testimony of several 
expert witnesses, the court has been able, by inspection, to under- 
stand the purpose and manner of opération of said machines, and 
détermine the matters in controversy between complainant and 
défendants. In this opinion I will not make citation of many au- 
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thorities, as the questions of law inTolved hâve been decided in 
numerous cases which can be readily found in digests of reports, 
and in the conveniently arranged indexes of text writers. 

The machine employed by défendants is identical with that ma- 
chine -which the complainant daims to hâve the exclusive right to 
make and sell under the monopoly granted by the King patent If 
the complainant has such exclusive right, then there is a clearly- 
established infringement by défendants, and the complainant ia 
entitled to the fuU relief sought in its bill. The défendants insist 
by way of défense — First. That King's invention and combination 
were not patentable, because anticipated by several previous patents, 
to wit: Smith and Messenger patent 172,666, January 25, 1876, 
reissued June 27, 1876 (reissue patent 7,195) ; also, Smith and Mes- 
senger patent 187,187; the Bjick patent, 195,878, October 9, 1877; 
the Coleman patent; the Appleby patent; the Justus patent; and 
the Coker patent. Second. That the King patent, for invention, 
combination, and improvement as set forth in claim, spécification, 
and dravs'ings, and practically exhibited by mode! offered in évidence, 
has been proved by experiment to be impractical, useless, and vcorth- 
less, and therefore void; that complainant has abandoned the use, 
manufacture, and sale of machines constructed in conformity to the 
claim, spécifications, and dravpings of the King patent, and has, 
without any just claim of right in lav?, substituted as an entirety 
the Frost machine employed by défendants, upon the ground that 
it is a mechanical équivalent of the machine described in the King 
patent; that the previous patents above referred to show that, at 
the time of the grant of the King patent, the mechanical éléments 
and devices embraced in the King patent were well known to the art, 
and were employed in similar combination and arrangement for 
similar purposes, the only différence being the spécifie and peculiar 
manner of construction, arrangement, and application of old devices 
described by King in his claim, spécification, and drawings as con- 
stituting the essence of his invention and improvement. They insist 
with much reason, force, and authority that the doctrine of mechan- 
ical équivalents does not apply to a patent for an unusual and pe- 
culiar combination of old éléments often used in other combinations 
in similar, but not exact, arrangements, and the différent arrange- 
ments claimed specifically as a novelty of useful invention. The 
counsel of défendants further insisted that King, at the time of his 
application, well knew the state of the art in relation to tobacco 
casing machines; that there was one previous patent in which tho 
machines were fed by hand labor through the rear perforated end 
of an inclined cylinder, carrying the tobacco forward, by force of 
gravity and revolving motion, to the place where the material, prop- 
erly prepared, received the fiavoring spray from a nozzle in front 
of the outlet of the cylinder; that there was another patented ma- 
chine of a similar character, in which the spray nozzle was located 
inside of the entrance end of the cylinder; that he well knew that 
he could not obtain a patent if he only arranged and applied thèse 
old devices to produce the same resuit, by same methods, diflering 
only in degree of efficiency; and that he must arrange a combination 
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bf thèse old éléments which would produce new and useful résulta, 
or bld résulta in a better and cheaper manner; that his évident 
intention was to produce an improvement by the organization of old 
éléments for a new use and new material with bétter manner of 
opération, and that he had no expectation that he could remedy 
defects in his machine if demonstrated by experiment to be imprac- 
ticable and useless, — ^by mechanical équivalents taken from the ma- 
chines which he claimed to hâve so much improved upon as to be 
entitled to a patent; that he certainly believed that a hopper with 
automatic action to supply a machine with tobacco was a novelty, 
and an improvement upon the old method of feeding by hand labor, 
as used in préviens machines, and that his specifically described 
nozzle, located within the drum, was à far better method of spraying 
tobacco than the spray nozzle employed in other machines; that 
King's flrm belief in the novel and useful opération of his machine 
was not founded on mère conjecture and theory, as the complainant's 
évidence shows that in 1891, before obtaining a patent, he illustrated 
the novelty and utility of his invention by a half-sized working 
model, made in exact accordance with the spécifications and draw- 
ings in his application for a patent, and the same was used success- 
fully in Banville, Va., and so great was his confidence in the novelty 
and utility of his peculiarly constructed machine that he expended 
|4,000 in building and developing the machine covered by his claim, 
and the success of the combination it embraced had been such that 
others were copying it quite extensively; that such facts and circum- 
stances were brought about by King, after full considération, and 
with the persistent purpose of evading ail previous patented combi- 
nations that were in the way of his obtaining a patent. The counsel 
of défendants therefore urgently insist that the principles of reason, 
law, and common justice require that King be strictly conflned in a 
court of equity, when he seeks to enforce rights under a patent, to 
the express limitations imposed by himself when applying for a 
patent for a machine of his peculiar combination and construction. 
It is conceded that the King machine is not a pioneer invention, and 
is claimed only as an improvement upon previous machines employ- 
ing similar devices, éléments, and combinations. 

The claim set forth in the application for the King patent, and 
specifically described in spécifications illustrated by drawings is as 
follows: 

"The combination of a tobacco flavoring machine, of a rotary flaring drum, 
provided with driving mechanlsm, a feed hopper emptylng Into the smaller 
end of the drum, and a spraying device located wlthin the drum, whereby the 
tobacco is sprayed, and the leaves separated, as they pass through the drum, 
substantially as described." 

The concluding phrase in the claim is an express and self-imposed 
limitation, which restricted the patentée to the peculiar and spécifie 
combination of the several old éléments and parts of which his ma- 
chine was composed, and which he had tested by experiment. The 
chief and obvions différence of the King machine from previously em- 
ployed machines is a hopper, in the lower end of which is situated a 
feed roller, mounted upon a revolving shaft, intended, by automatic 
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action, to supply the machine witli lûaterial through. a spout pàssing 
into the flaring spray drum. The second obvions and spécifie différ- 
ence is a flaring or funnel-shaped drum, with radial arms or spokes 
extendlng from a central revolving shaft, and secured at their outer 
ends to the inside of the drum, near the rear end, and in front of the 
feeding spout of the hopper. The third obvious and spécifie différ- 
ence is a spray nozzle located within the drum on a Une with the driv- 
ing shaft, with a semi-circular séries of orifices through which the fla- 
voring liquid passes downward and sidewise upon the tobacco, agi- 
tated and opened by the revolving motion and appropriate devices 
within the spray drum. Thèse orifices of the spray nozzle are closed 
by a flap valve, which is held down upon its seat by a spring to which 
it is secured, and is opened automatically by force of the liquid in the 
spray pipe when the machine is in opération. Ail of thèse éléments, 
devices, and agencies are operated by means of mechanical appliances, 
"substantially as described." The hopper is a very old device in 
mechanism, and was originally employed to feed grain mills by au- 
tomatic action. It was a very useful invention, as it supplied me- 
chanical action to supersede hand labor. King fixed the meaning of 
the term "hopper" in his application for a patent for combination and 
improvement upon old hand-fed machines for casing tobacco, by de- 
scribing and applying it as an "automatic feeding device." If the word 
"hopper" has the extensive signification claimed by the counsel and 
expert witness of complainant, it will extend to any kind of means 
and devices for feeding grain mills or other kinds of mills, and to ail 
kinds of apertures to réceptacles for storing grain or loose substances, 
whether by mechanical agency or hand labor. It will embrace many 
things, new and old, and make the rude primary methods of supply 
to machines équivalent to improved methods which hâve been invent- 
ed and practically applied in the progress of the arts. 

There was some novelty in the conception of King that an auto- 
matic hopper could be beneficially employed for feeding a casing ma- 
chine with leaf tobacco, as it was the application of an old device to 
a new use and new materials; but experiment has shown that such 
device for such purpose is utterly valueless and impracticable. Sure- 
ly, the inventer of such new use of an old device cannot, after obtain- 
ing a patent, abandon his specifieally described novel invention, and 
substitute as a mechanical équivalent the methods of the old ma- 
chines which he claimed to hâve improved upon, and sue as infringers 
persons who employed the old device in the old way. The conical 
cylinder is an old device in the arts, but, in the claim and spécifica- 
tions of the King patent, it has the novelty of axial arms or spokes 
radiating from the interior driving shaft in the rear part of the flaring 
drum, in front of the feed spout of the hopper. This novelty of ar- 
rangement is evidently calculated to obstruct and tangle the leaf to- 
bacco as it passes from the feed spout into the spraying chamber of 
the drum; thus, in some degree, defeating the satisfactory accom- 
plishment of the resuit intended and aehieved by previous machines. 
The spray nozzle is an old device in the arts, but it has some novelty 
in its peculiar location and manner of opération in the King machine, 
which is by no means an improvement upon similar methods em- 
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ployed in other old machines. It is obvions that a considérable portion 
of tlie sptay would not reach the tobacco in tlie place to which it ia 
carried by the revolving motion of the machine. If this spray nozzle, 
with its peculiar construction ànd manner of opération, wâs placed 
outside and in front of the drum, ail of the spray would be wasted. 

From considération of the description of the King machine set 
forth in hisiclaim, speciflcations, and drawings, and practically illus- 
tra ted by the model exhibited in évidence, together with the well-es- 
tablished fact that this peculiar machine has never beén manufac- 
tured for sale and use, but has been abandoned by complainant, the 
court needs not the assistance of the testimony of the expert wit- 
nesses in reaching the conclusion that sueh a combination of old élé- 
ments and Sévices was not paitentable; and the patent granted after 
previous rejection of application, and only granted to give applicant 
the beneât of a doubt, was invalid. The patent is not invalid upon 
the ground of a want of novelty, — for it hàs some novelty of concep- 
tion and arrangement, — but for the want of useful novelty and prac- 
ti«al beneflt in the art, in accomplishing a new and valuable resuit, 
or an old resuit in a better and cheaper manner. It does not and 
cannot be made to accomplish the resuit predicted by the means de- 
scribed in the claim and spécification. I hâve looked at the machine 
involved in this controversy from a standpoint différent from that 
occupied by the counsel and expert witnesses of complainant. They 
hâve looked at the machine at présent manufactured, and claimed by 
the complainant. I hâve looked at the machine which King had an 
exclusive right under his patent to manufacture and sell, as repre- 
sented in the model constructed in accordance with description which 
he expressly made in his speciflcations and drawings flled in patent 
oiBce. They insist that a wise and long established public policy al- 
lows improvers, as well as inventors, reasonable construction of their 
claims and speciflcations, and a libéral application of the often- 
applied doctrine of équivalents, to remedy mère deflciencies in their 
inventions. I am of opinion that well-settled principles of law, rea- 
son, and common justice require that mère improvers in combinations 
of old éléments and ingrédients should be limited by a strict con- 
struction of their descriptive claims and spécifications, so as to leave 
the unappropriated fleld of art open to other improvers, that they may 
be encouraged to exercise their industry and inventive genius. A 
judge has a légal right, and ij is his duty, to take judicial notice of 
such matters of science, art, and mechanism, and things of common 
knowledge as are involved in Cases brought before him for détermina- 
tion. Brown v. Piper, 91 U. S. 37-42. I am f ully aware of the value 
of the testimony of expert witnesses in matters of science and art, 
and a judge may well consider and be governed by such évidence in 
matters of complexity, obscurity, and doubt; but there are some cases 
where facts are so plain, simple, obvions, and convincing to any ra- 
tional mind that common sensé and ordinary knowledge are ail suifi- 
cient to arrive at a just and correct opinion. The expert witnesses 
on both sides hâve shown considérable intelligence and familiar 
knowledge of the technicalities of the patent ofBce. I hâve read their 
testimony, and considered their respective oppôrtunities of acquiring- 
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knowledge, their relation to the parties, their inducements for par- 
tiality or impartiality, and the reasons which they hâve assigned for 
their opinions; and I think that there is a decided prépondérance of 
évidence in favor of the défendants and the views which I entertain. 

I will not further express my views as to the patentability of the 
King machine and the invalidity of his patent, but will confine the 
subséquent part of this opinion to the question of infringement, and 
the doctrines of mechanical équivalents, chiefly relied upon by the 
counsel of complainant in their arguments and briefs. They insisted 
with eamest confidence that the patentée and his duly constituted 
assignée had the légal right to omit a constituent élément of their 
patented machine, and substitute any well-known élément or device 
that would accomplish the resuit claimed and intended by substan- 
tially the same means and in similar manner of opération. They 
properly insisted that the doctrine of équivalents applied to inven- 
tions for combination improA'ements. There hâve been numerous dé- 
cisions in the suprême court and the circuit courts of the United 
States upon this subject, in which there appears to be some diversity, 
confusion, and conflict, which in many cases may be explained and 
reconciled by considering the peculiar facts and circumstances in- 
volved in each particular case. I will confine my opinion in this case 
to well-settled principles and définitions. . As a gênerai définition, a 
mechanical équivalent that may be properly substituted for an omit- 
ted mechanical élément, device, or agency in a patented machine is 
one that performs the same function by applying the same force to 
the same object, through the same mode and means of application. 
In a combination patent for improvement, only, in the arrangement 
and application of old ingrédients, the patentée is not entitled to in- 
voke broadly the doctrine of mechanical équivalents, so as to cover a 
device not specifically included in his claim and spécifications. The 
term "équivalent," as applied to a combination of old éléments, is 
spécial in its signification, and materially différent from what is 
meant when the term is applied to an invention consisting of a new 
device or an entirely new machine. The assignée of the patentée, in 
this case, cannot be allowed to invoke the broad doctrine of équiva- 
lents liberally extended to useful primary inventions, so as to include 
ail forms of devices and adjustments which operate to perform the 
same functions and accomplish the same resuit. Miller v. Manufac- 
turing Co., 151 U. S. 186-207, 14 Sup. Ct. 310. 

The argument used in this case to show infringement assumes that 
every combination of devices in a machine which is used to produce 
the same efïect is necessarily an équivalent for any other combination 
used for the same purpose. - This is a very erroneous conception of 
the meaning of the term "équivalent." Burr v. Duryee, 1 Wall. 531- 
573. In a combination patent for an improvement of labor-saving 
machines, in which an old device is claimed and applied so as to be 
automatic in its opération, no équivalent can be lawfuUy substituted 
by the patentée for such spécifie device omitted in his combination, 
unless it be a well-known mechanical automatic device. Mère hand 
labor, controlled by the eye, cannot be substituted as an équivalent 
by an improver who claimed and obtained his patent as an improve- 
v.70F.no.9— 55 
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ment in deTic©.and Cômbination to be operated by mecïianical force 
applied in spécifie arrangement. 1 Eob. Pat. § 254; Brown v. 
Davis, 116 U. S. 237-249, 6 Sup. Ct. 379. 

I tliink I am'ïully warranted by reason, justice, and authority in 
saying that complainant greatly exceeded the légal scope of the 
King patent when it totally abandoned the spécifie and peculiar 
construction and arrangement of the King machine, and adopted 
as an entirety another machine, which substantiâlly employed the 
éléments, déviées, çombination, and arrangement of old machines 
constructed under previous expired patents. The Prost machine, 
adopted by complainant, as a mechanical équivalent, was not pat- 
entable, as it consists bnly of an aggregation of old éléments and 
devices, differing in détail of çombination and application, but oper- 
ating substantiâlly as the Smith and Messenger machine, which be- 
longed to the public after the expiration of their patent. The Frost 
machine merely carried forward the original thought, with a change 
only in form, proportion, and degree, doing the same thing, in the 
same v?ay, by substantiâlly the same means, with better results. 
Davis V. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237. A machine of old 
çombination that works well, and accomplishes results intended and 
desired, cannot be substituted as a mechanical équivalent for a pat- 
ented machine that will not and eannot be made to work, and is 
therefore impraeticable and worthless. The law of patents affords 
no protection to a patented machine that has been proved by ex- 
periment to be useless and valueless. The owner of such a ma- 
chine cannot sustain a suit for infringement against a person who 
employs the same old éléments and devices, so differently combined 
and arranged as to operate successfully in accomplishing the resuit 
intended by the worthless machine. 

I wiJl now refer to a few cases in the Suprême Court Reports to 
show the trend of décisions on the subjeet of çombination patents 
for improvement in mechanism, and exhibiting a decided, continu- 
ons, and increasing inclination of the court to hold mère improvers 
in mechanism to a rigid compliance with the claims, spécifications, 
drawings, and models used in their applications for the privilèges 
conferred by a patent. 

In Bnri v. Duryee, 1 Wall. 531, the doctrine so clearly announced 
in McCormiclc v. Talcott, 20 How. 405, is f ully afftrmed : 

"Il the Invention claimed be itself but an Improvement on a known ma- 
chine, by mère change of form or çombination of parts, the patentée cannot 
treat another as an Infrlnger who has improved the original machine by use 
of a différent form or çombination performing the same functions. The in- 
venter of the first Improvement eannot invoke the tioctrlne of équivalents to 
suppress ail other improvements which are not colorable Invasions of the flrst." 

Every man has a right to make an improvement in a machine, and 
évade a previous patent, provided he does not invade the rights of 
a patentée. He must not embody the same or substantiâlly the 
same devices or çombination of devices which eonstitute the pe- 
culiar characteristic of the previous invention. 

In Sargent v. Lock Co., 114 U. S. 63-86, 5 Sup. Ct. 1021, the fol- 
lowing language is employed : 
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"In patents for combinatlons In mechanlsm, limitations and provisos im- 
posed by the inventer— especlally such as were Introduced into an application 
after it had been persistently rejected— must be strictly construed against the 
inventor, and in favor of che public, and looked upon In the nature of dis- 
«laimers. In such a clalm, If the patentée spécifies any élément as entering 
into the combination, either directly, or by the language of the claim, or by 
such a référence to the descriptive part of the spécifications as carrles such 
élément into the clalm, he makes such élément maleriaî to the combination, 
and the court cannot déclare it to be immaterial. It is his province to make 
his own clalm, and his privilège to restrict it. If it be a claim to a combina- 
tion, and be restricted to specifled éléments, ail miist De regarded as material, 
leaving open only the question whether an omîtted part Is supplied by an 
équivalent devlce or Instrumentality." 

Thèse principles of law are fully sustained by authorities cited, 
and they hâve been reaflBrmed by more récent décisions in United 
States courts: Wright v. Yuengling, 155 U. S. 47, 15 Sup. Ct. 1; 
Coupe V. Royer, 155 U. S. 565, 15 Sup. Ct. 199; Roller Mill Patent, 
156 U. S. 261, 15 Sup. Ct. 333; Black Diamond Coal Min. Co. v. Ex- 
celsior Coal Co., 156 U. S. 611, 15 Sup. Ct. 482; Stirrat v. Manufac- 
turing Co., 10 C. C. A. 216, 61 Fed. 980; Wells t. Curtis, 13 C. C. A. 
494, 66 Ped. 318. 

In the light of thèse and many other authorities, I am of opinion 
that the complainant had no right to abandon in toto the machine 
authorized to be constructed under the King patent, and substitute 
as a mechanical équivalent the Frost machine, constructed upon a 
différent combination and arrangement, far more useful, valuable, 
and salable, and hold as infringers the défendants and other manu- 
facturers who had purchased, for valuable considération, the said 
machine, and were using the same before the King patent was 
granted. Eby v. King, 158 U. S. 366-374, 15 Sup. Ct. 972. 

Independent of the numerous authorities upon the subject, I am 
of opinion that the suggestions of common sensé, the dictâtes of rea- 
son, and principles of common justice and equity, vv^ould warrant 
me in deciding in this case that a useful and valuable machine, con- 
sisting of an aggregation and arrangement of old and well-known 
éléments and devices previously employed in machines constructed 
under expired patents, does not infringe upon the rights of a pat- 
entée who has a machine constructed in accordance with his claims 
and spécifications, which will not and cannot be made to operate 
practically and usefully in the manner and form designed, and 
accomplish the purposes for which it was intended. The doctrine 
of a rigid construction of claim and spécifications in a combination 
machine is especially applicable in this case, where the rights to the 
patent were regarded by applicant and the patent ofQce as a matter 
of doubt; and this doubt was produced by the peculiar and char- 
acteristic features of the machine speciflcally described, for the pur- 
pose of distinguishing it from other previous and similar machines. 

I will now briefly consider some spécial matters referred to in 
the pleadings and arguments, and insisted on by défendants as 
showing the merits of innocent purchasers for value, and that, in 
using their rightfully acquired machine, they had no purpose of 
invading the rights of complainant They purchased their ma- 
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cliine from Frost, wljen he was matîng application for a patent. 
If he had obtained a patent, they would hâve been entitled to use 
their machiné under such patent. A^ no patent was obtained, they 
held their ijaachine as a pièce of pérsonal property, purchased from 
the former owner. The only relation existing between défendants 
and Frost was that of vendor and vendee. As Frost was vendor 
and manufacturer, there was an implied warranty of title, and also 
of the âtness of the machine for the purpose represented and de- 
sired. They were not parties to the interférence proeeedings be- 
tween Frost and King in the patent oflûce, and were in no respect 
bound or estopped by Frost's concession. They claim the persona! 
right to employ in their business their purchased machine, which 
is only a substantial équivalent of the Smith and Messenger ma- 
chine, which, by expiration of patent, has become open to the use 
of the public. A casual inspection and comparison of the models 
of the respective machines of complainant and défendants elearly 
show that défendants hâve not appropriated any élément, device, 
or arrangement invented by patentée, or claimed to be improved by 
his mechanical knowledge and skill. If the King machine was of 
such a character as to be patentable, and his patent was not void 
for want of novelty and utility, it is composed of three distinctive 
and distinguishing features. A machine is a concrète thing, being 
an entirety of co-operating éléments and agencies. When it con- 
sists of a combination of old éléments and devices, the leaving out 
of one of the essential éléments of the combination destroys the 
identity of the combination, and a person cannot be sued as an in- 
fringer who uses a machine in which a material part of the com- 
bination patent is omitted. 

The reasonable and just doctrine is well settled that, when a pat- 
ent has been obtained for a combination, after the patentée has 
availed himself of ail the knowledge derivable from a séries of ex- 
isting devices of a similar character, the claim must be restricted 
to the précise form and arrangement of parts described in speciflca- 
tions. Such a patent is an entirety, and ail the parts of the com- 
bination must be used in order to constitute an infringement. 
Koemer v. Peddie, 132 U, S. 313-317, 10 Sup. fet. 98; Mott Iron 
Works V. Standard Manuf g Co., 4 G. 0. A. 28, 53 Fed. 819. The 
patent law wisely and properly requires an applicant for a patent 
to particularly point out and distinctly claim the part, improve- 
ment, or combination he claims as his invention or discovery, to 
secure to him ail to which he is entitled, and to apprise other im- 
provers what is still open to them. The claim is his self-imposed 
limit of the right he desires to secure, and cannot be expaaded by 
a libéral construction of claim and spécifications in a suit for in- 
fringement. McClain v. Ortmayer, 141 U. S. 419-424, 12 Sup. Ot. 
76. The patentée, in his description, distinctly claimed an auto- 
matic feed hopper, and a peculiar spray device, located within the 
spray drum. The défendants hâve dispensed with the automatic 
feed hopper, and use a différent spray device, located outside of 
spray drum, and therefore do not infringe the peculiar combination 
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and entirë machine of patentée. On this subject it is sufficient for 
me to ref er to what I hâve heretofore said,— the défendants' machine 
has a combination and arrangement that worlîs well and satisfac- 
torily, while the patented machine is practically inoperative and 
worthless, and has been abandoned by its owner. 

There are some singular facts and circumstances in the dealings 
and relations of J. C. Frost and J. M. King in their interférence pro- 
ceedings in the patent office, and their subséquent connection with 
complainant. Frost manufactured and sold his machine to défend- 
ants and other tobacco manufacturers before the date of the King 
patent. In such machine the spray device was located outside and 
near the front of the spray drum as now represented by model of 
défendants' machine. In the interférence proceedings, Frost claim- 
ed the spray device as located within the drum. He conceded pri- 
ority of invention, and King obtained a patent. In a few days the 
complainant became the owner of such patent, and some time after- 
wards purchased patterns of Frost. The complainant had previ- 
ously purchased the Smith and Messenger patent, which was abotit 
to expire, and frequently insisted that said patent was infringed by 
the Frost machine. Such machine was only an improved équiva- 
lent of the Smith and Messenger machine, and was not patentable. 
The peculiar and distinctive combination of the King machine ob- 
tained a patent after doubt, overcome by persistent efforts. The 
complainant then substituted the Frost machine as a mechanical 
équivalent of the King machine; and thus the Smith and Messenger 
machine of an expired patent was virtually taken from the public, 
and placed under the protection of the King patent. Thèse singu- 
lar facts and circumstances were referred to in the answer of de- 
fendants, and were commented upon by counsel with some severity. 
As neither party to this suit took the déposition of Frost, and gave 
him opportunity of explanation, I may well suppose that counsel on 
both sides regarded his testimony as either dangerous or immate- 
rial. The testimony would hâve been immaterial as to the facts 
directly involved, and could only be con^Ulered in the light of some 
well-known maxims that are recognizei. and observed by a chan- 
cellor when determining the merits of a case of complainant seek- 
ing relief in a court of equity and good conscience. 

I am aware of the fact that I hâve made several répétitions of 
légal principles in this opinion, but I deemed such course necessary 
to meet the varions phases of the case presented in the pleadinga 
and voluminous proofs, and in the able arguments and elaborate 
briefs of counsel. After full considération, I am very decidedly of 
opinion that the weight of évidence and the équitable principles in- 
volved are on the side of défendants. Let a decree be drawn dis- 
missing complainant's bill, with costs. 
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PAOIFIO COAST STEAMSHIP CO. v. MOORB et al. 

(District Court, N. D. Oalifornla. January 11, 1896.) 

No. 11,167. 

Admiralty Jdrisdiotion— Mauitimb Contraot— Libel roR Freight. 

On the trial of a libel to recover freight, respondents tendered a certain amount 
whicli tliey coaoeded to be due, the balance of the olaim oonsisting of money ad- 
vanced by libelant steamship oompany to pay charges for railway transportation of 
the goods to the port at whioh they were taken by libelant's vessel. Hetd, that the 
Bgreement to reimburse libelant for suoh advances was not a maritime contract, 
and hence there could be a recovery ouly of the amount of the tender. 

On rehearing. 

Thls was a libel by the Paclflc Ooast Steamship Company against E. W. 
Ferguson, Blida F. Hobson, and John Oook, partners, doing business under 
the flrm name of Moore, Ferguson & Co., to recover a balance of freight al- 
leged t» be due. 

Geo. W. Towle, Jr., for libelant. 

W. B. Treadwell appearing for Mastick, Belcher & Mastick, proctors for 
respondents. 

MORROW, District Judge. A libel in personam was filed In this case to 
recover a balance of freight alleged to be due for the transportation of 2,448 
sacks of barley, welghing 271,510 pounds, on one of libelant's steamers, from 
Moss Landing to San Diego, both ports being within the state of Calltornla. 
The libel allèges that the rate of freight agreed upon was $4.35 per ton of 
2,000 pounds, of which sum $2.50 per ton was to be paid by the Howard 
Commercial Company of San Diego, the consignée of the barley. The bal- 
ance of $1.85, including a charge of 25 cents per ton for storage in libelant's 
warehouse at Moss Landing while awaiting transportation, was to be paid 
by Moore, Ferguson & Co., the shlppers. It Is averred that the Howard 
Commercial Company paid, upon delivery of the barley, their agreed portion 
of the freight, vlz. $2.50 per ton, but that the respondents, Moore, Ferguson 
& Co., hâve refused at ail times to pay the balance claimed to be owing, vlz. 
$1.85 per ton, aggregatmg the sum of $251.15,— the amount sued for. The re- 
spondents, in thelr answer, admit that they agreed to pay libelant the sum 
of $3.10 per ton of 2,000 pounds as freight for the transportation of the bar- 
ley from Moss Landing to San Diego, and that they would also pay to the 
libelant sueh storage charges on the barley as had theretof ore accrued at the 
warehouse of the libelant at Moss Landing, which charges, they are informed 
and believe, were 25 cents per ton. They admit the payment of $2.50 per 
ton by the Howard Commercial Company. Pursuant to thèse admissions, 
the respondents allège that they hâve made a tender of the sum of $115.39, 
being the balance due the libelant in full satisfaction and payment of its 
demand, and this sum the respondents accordingly deposited in the registry 
of the court for the libelant. This last sum, added to the $2.50 per ton paid 
by the Howard Commercial Company, makes the sum of $3.35 per ton, which 
the respondents claim was the freight charge agreed upon between the par- 
ties for the transportation of the barley from Moss Landing to San Diego, 
Including the storage charge of 25 cents per ton. This leaves a charge of $1 
per ton as the amount in controversy. 

The évidence in the case shows that the rate of freight agreed upon for the 
transportation of the barley from Moss Landing to San Diego was $3.10 per 
ton, as alleged in the answer; that the warehouse receipt for the storage of 
the barley at Moss Landing contained a charge of 25 cents per ton, which 
Moore, Ferguson & Co. agreed to pay; that there was also an additional 
charge of $1 per ton, being the amount of the advance freight paid by the 
Pacific Coast Steamship Company to the Pajaro Valley Railroad Company, 
for the transportation of the barley by rail from a place called "Blanco," in 
the interior of the state, to Moss Landing, on the coast, for shipment by ves- 
sel. Whether Moore, Ferguson & Co. agreed to pay this last charge tlîe évi- 
dence is conflictlng, but, in the view I take of the évidence, it is not neces- 
sary to détermine this question. 

G. H. Cooper, an employé of the Pacific Coast Steamship Company, who 
represented the company in the negotîations for the transportation of the bar- 
ley, was called by the libelant, and testlfled that he Informed the respondents 
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that their rate froni Moss Landin:; to San Diego was $3.10 per ton, and tliat 
there would probably be charges on the grain from some point on the nar- 
vow-gauge rallroad to Moss Landing. H. M. Goodail, also ealled l'or libelant, 
L-orroborates tliis statement. If sucti conversation relative to tliese back 
charges were had, it does not appear'that the rate or amount thereof was 
flxed upon, or even referred to, untll after the shlpment on board of the 
steamer. It is denled by the witnesses for the respondents that anything 
was sald about back charges for rallroad transpoi'tatlon untll after the grain 
had been actually shipped, and was in the warehouse of the company at Moss 
Landing, or that the respondents agreed to do anything more thau pay a 
différence of 85 cts. per ton, the Howard Commercial Company paying $2.50 
per ton; making a total charge or rate of $3.35 per ton, insteaU of $4.35, as 
is claimed by the libelant, which, of course, includes the $1 per ton rallroad 
charges. 

Conceding, for the purposes of the case, that the fact is as testified to by 
witnesses for libelant, viz. that the respondents had agreed to pay for the 
rallroad transportation, yet thls part of the transportation was cleai'ly not 
maritime, and the contract, wlth respect thereto, not within the admiralty 
jurisdictlon. A conti-act, claim, or service, to be cognizable in the admiralty, 
must be maritime, in such a sensé that it concerns rights and duties apper- 
talnlng to commerce or navigation. The Belfast, 7 Wall. 624, G37. The 
service rendered must be maritime In its nature. The Hendrick Hudson, 3 
Ben. 419, Fed. Cas. No. 6,335; A Eaft of Oypress Logs, 1 Flip. 543, Fed. Cas. 
No. 11,527; Gurney v. Crockett, Abb. Adm. 490, Fed. Cas. No. 5,874'; The 
.Tohn T. Moore, 3 Woods, 68, Fed. Cas. No. 7,430; The Murphy Tugs, 28 Fed. 
429; The Pulaski, 33 Fed. 383. As a matter of law, the Pacific Coast Steam- 
ship Company only became responslble as a carrier when the sacks of barley 
were delivered to it for shlpment on board its steamer. 

As was said in The Richard Wlnslow, 67 Fed. 259: "It is the gênerai rule 
of law respectiug carriers of goods that their llability as carriers terminâtes 
wlth the service of transportation, after a reasonable tlme and opportunity 
for the consignée to accept and remove them, and that for any storage therC' 
after, or any storage préviens to and whlle awalting orders of the shipper for 
forwarding, the llability is that of a warehouseman only. Pars. Cont. c. 11, 
§ 9; 2 Am. & Eng. Bue. Law, 878, and note; Peoria & P. U. Ry. Co. y. United 
States Rolling-Stock Co. (111. Sup.) 27 N. K. 59. Thls rule applies to carriago 
by water. Carv. CaiT. by Sea. § 472. As defined in Kohn v. Packard, 3 I^a. 
224, the contract of afCrelghtment by water is one 'to carry from port to port, 
and the owners of a vessel fulflU the duties imposed on them by delivering 
the merchandise at the usual places of discharge.' " 

Whatever jurisdictlon the court may hâve had over the contract alleged in 
the libel, that jurisdictlon does not extend to the controversy concernlng the 
payment of the railroad charge of one dollar per ton from Blanco to Moss 
Landing. The court Is therefore not ealled upon to détermine whether there 
was any agreement upon that subject or not. The arrangements made by 
the Pacific Coast Steamshlp Company wlth the railroad, whereby the railroad 
charges were to be included in the whole freight charge as a lump sum, must 
obviously, be treated as immaterial. No arrangement of transportation charges 
or statement of account can give this court jurlsdlction over a controversy that 
it does not hâve by law. Nor does the law relatlng to the application of paj'- 
ments transfer the controversy to the maritime feature of this contract. The 
évidence shows that it was the intention of Moore, Ferguson & Co. to apply 
the payment of Ç2.50 per ton, made by the Howard Commercial Company, to 
the charge for water transportation from Moss Landing to San Diego, and the 
additional tender îs speclfically made to cover the balance of that charge and 
the amount due for storage at Moss Landing. How, then, can It be said that 
the balance claimed to be due is upon a maritime contract? The libelant 
having failed to prove that there was an agreement to pay more than $3.10 
per ton for the transportation of the barley from Moss Landing to San Diego, 
the decree must be for the libelant for the sum tendered in court. 

I do not décide whether Moore, Ferguson & Co. assumed the railroad char- 
ges due on the barley for transportation from Blanco to Moss Landing, in 
order to secure the delivery of the grain at the usual rate at San Diego, as 
claimed by llbelants, as I deem the question of land transportation not within 
my juriedictlon to détermine. 
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THE3 HOGARTH. 

NEW YORK LIGHTBRAGB & TRANSPORTATION 00. V. THE HO- 
GARTH et al. 

SAME V. HOGAN et al. 

(Circuit Court of Appeals, Second Circuit. December 2, 1895.) 

ShIPPINQ — LOADINQ CARGO FEOM LiGHTER— LOSS OF GOODS. 

A ship was loadlng laeavy pacliages of goods from a lighter by means of a 
boom projectiiig over the llgliter's rail, no guy being used with the sling. 
The cases bad been piled in tiers next to the lighter's rail, each tier being 
composed of tbree layers o£ cases. Ttiere was a space of some 12 to 18 
irtches between the outside tier and the one next to it. In raising the top- 
most case of the outside tier, whlch case was much broader than the one 
immediately beneath it, the latter was shoved over the rail and lost, by the 
sinking of the back edge of tlie upper case into the space between the two 
tiets as the front edge was ralsed by the sling. Eeld that, as it was the duty 
of the lighter's master to place the cases within the reach of the shlp's 
tackle, the lighter was responsible for the manner in which the cases were 
piled along the rail; that, if a guy was necessary, it was the duty of the 
lighter's master to notify the stevedore stationed on the deck of the ship of 
such necéssity; and that, if there was any négligence, it was due to the 
manner of piling the cases, and the ship was not llable for the loss. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Thèse were libels by the New York Lighterage & Transportation Company 
agaînst the steamship Hogarth (the Liverpool, Brazil & River Plate Naviga- 
tion Company, claimant), and against Timothy Hogan and others, to recover 
for the loss of a package of mercbandise lost overboard while loadlng cargo 
ùpon the Hogarth from libelant's lighter. The district court dismissed the 
libels, with costs, and libelant bas appealed. 

The Hogarth was lying alongside a wharf in Brooklyn. Outside of her, along 
her starboard side, lay a lighter, the property of the libelant. The port side 
of the lighter was towards the starboard side of the ship. The cargo on the 
lighter consisted of heavy machinery in cases, and driving wheels of locomo- 
tives. A boom was rigged out from the mast on the ship, and swung about a 
foot and a half over the shlp's side. The sling around the cases was made fast 
to tackle rigged to the end of the boom. No guy rope was used with the sling. 
At the winch on board of the ship was one of the ship's company in charge. 
At the gangway on the ship stood George Orowley, one of the stevedore's men. 
On the lighter were two of the stevedore's men, Willis and Leary, who had 
charge of the slinging of the différent cases and pièces of machinery, of fasten- 
ing the tackle from the end of the boom into the sling, of signaling when to 
start, and of hoisting. On board the lighter was John Olsen in charge. He 
was in the employ of libelant. It was his duty to bring the cases of pièces of 
machinery within reach of the ship's tackle. Thereafter the stevedore's men 
took charge of it. The port tier of cases on the lighter— that is, the tier next 
the rail of the lighter— was made up of three layers of cases, one on top of the 
other. There was a short space between the outside tier aud the next tier, 
yariously testlfied to as being about 18 inches. The dimensions of the case ia 
the sling were 7 f eet 10 inches by 7 f eet 9 inches by 3 feet 6 inches, weighing 
2,800 pounds. The dimensions of the case that went overboard were 10 feet 
11 Inches long, 2 feet 9 inches wide, and 1 foot 4 inches thick, weighing 2,5T0 
pounds. 

The following opinion was delivered in the district court by BROWN, District 
Judge: 

"The évidence leaves no doubt that the second case above the deck was forced 
off from the side of the lighter by the great weight of the case above it, as the 
latter was being ralsed to go on board the Hogarth. The latter case, being 



THE HOGARTH. 878 

hioader, much overlapped the case beneath, and, as the side towards tlie ship 
was holsted up, the opposite overlapping side sanlî down somewhat into tlie 
space of 12 to 18 inclies between the case beneath and the next inside tier cases, 
so that the great weight of the rising case pressed heavily against the edge of 
the case beneath, and forced it outwards; and the battens may also hâve caught. 
The narrower box below was above the lighter's rail, and there were no posts 
to keep it from going overboard as it was pressed outward by the rising box, 
so that it went down edgeways between the two vessels, probably assisted by 
some list of the lighter to port. I do not find sufficient eridence to chajt'ge either 
the Hogarth or the stevedore witE the responsibility for this loss. Négligence 
on their part is not shown. The captain of the lighter testifies that he was re- 
quired to bring the cases within reaeh of the ship's tackles by use of the lighter's 
own appliances, and that he did so. The stevedore had rigged the ship's boom 
so as to Project beyond her rail for hoistlng up the cases, and it was no doubt 
the business of the lighterman to bring the cases beneath the boom, or near it. 
I do not flnd established any other direction to the lighterman than that. It was 
no concem of the ship or to the stevedore whether the cases beneath the boom 
were taken from the top of other boxes, or from the deck of the lighter. The 
captain of the lighter had full control of that, and he evidently could hâve donc 
as he chose about it. It was for him to see to it that he deposited the cases 
for hoisting in such a way as not to crowd off or Injure other cases beneath 
them, which were not yet dellvered to the ship, but were still under the lighter- 
man's control and responsibility. A number of other boxes had been previously 
slung up from on top of this same box without crowding it, probably because 
the previous boxes did not overlap. Thert» ts no proof of négligence in the 
mode of hoisting, or in the appliances used. As respects guys, the évidence is 
that it was not usual to make use of them where the boom projected, as this 
one did, beyond the vessel's rail, and that there was no apparent need of them. 
If there was any need of them, having référence to the liability of boxes below 
to be crowded off, that was a matter ^ecially within the province of the lighter- 
man to observe, and to point out to the stevedore's foreman, who was on the 
ship, and not In a position to observe or know any such peculiar situation. 
There was no request for guys, or need of them polnted out. There Is further 
évidence, which is not contradicted, that guys would hâve been of no use to 
prevent pressure In the ralsing of cases of so great weight as thèse. The only 
neglect shown is in putting a wide, overlapping case above a narrower one, 
where one side could sink into the space between the two tiers, when it began 
to rise, so as to catch and crowd out the narrower box beneath, with neither rail 
nor posts to keep it in place upon the lighter. The deposit of the cases was the 
lighterman's act, and not that of the stevedore. The stevedore's two men ou 
the lighter were ordinary working men, not exerclsing any control, and evi- 
deutly having no authority to control the captain of the lighter, as to whether 
he should deposit the cases so as to be hauled from the deck, or from the top of 
other boxes. The lighterman very likely placed thèse boxes on top of others, 
instead of upon his deck, so as to prevent any swinging of the boxes against 
his own rail. Whether that is so or not, I do not find any négligence proved 
against the défendants, and the libels are therefore dismissed, wlth dlsburse- 
ments, and one docket fee." 

H. W. Goodrich, for appellants. 
Edward L. Owen, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER OURIAM. Decrees of district court aflBrmed, on the opinion 
of the district judge, with interest and costs. 
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TfiE WILLAMETTE.» 

OREGON IMP. CO. et al. v. NELSON et aL 

(Circuit Court of Appeals, Nlnth Circuit. September 18, 1895.Î 

No. 20-4. 

1. CotLisiON— Injuries to Passenger— Liabtt.itt op Vessbi,. 

A steamer guUty of culpable négligence contrlbuting to a collision iB 
Ilable for resulting injuries to passengers on the other vessel, altliough 
the latter also may be guilty of fault contributing to tlie disaster. 59 
Fed. 797, afflrmed. 

2.,Same—Poq— Excessive Bpeed. 

A steamer which déviâtes from her proper course and continues at full 
speed in a fog, notwithstanding tlie known proximity of another vessel, 
as indicated by her fog horn, is guilty of fault in case of a collision be- 
tween tbem. 59 Fed, 797, afllrmed. 

3. Same — Dbath of PAssKNaBKS — Suit fob Damages— Admibaltt Jukisdic- 

TION. 

The Personal représentatives of passengers klUed In a collision can 
maintain a suit in admlralty In a fédéral court agalnst the vessel in fault, 
where the collision occurred within the jurisdiction of a state whose laws 
glve a right of action in such case, and makes the damages a lien on the 
offending vessel. 1 Hill's Code Wash. § 1078; 2 Hill's Code Wash. §§ 138, 
148. 59 Fed. 797, afflrmed. 

4. Admibalty Jurisdiction — Divisions of District — Waivbb dp Rightb bt 

Cl aimant, 
The right of a clalmant !n a libel In rem to hâve the suit commenced in 
. the division of the district In which he résides and in which the ship was 
: selzed (if any such right he hâve) is walved by appearlng in the suit as 
clalmant, and securing the release of the vessel by glving bond and stipu- 
lation, and procuring a transfer of the case to the division of bis rési- 
dence. 

5. SA.ME— Tntbevkning Pétitions— Liabilitt of Suretiks on Release Bond. 

A stipulation glven for the release of a vessel upon a llbel to recover 
damages caused by a collision does not blnd the surettes thereon to re- 
spond to claims set up by intervenlhg pétitions flled subsequently to the 
release; and the court cannot entertain jurisdiction of such pétitions. 
The Oregon, 15 Sup. Ct 804, 158 U. S. 186* foUowed. 

Appeal from the District Court of the United States for the North- 
pm Division of the District ôf Washington. 

; This llbel was flled on the 25th day of October, 1892, In the Western di- 
vision of the district of Washington, by Jacob Nelson agalnst the steamship 
Willamette, to recover damages for personal injuries recelved In a collision 
between that vessel and the steamship Premier. Process was Issued, and 
the ship was selzed by the marshal. Qa Cictober 29th the Oregon Improve- 
ment Company appeared and claimed the ship, and she was released upon a 
bond In the sum of $100,000, with L. S. Hunt and John Collins as stipula tora 
thereph; On October 25th. a!nd 27tb, respectlvely, IntervènlDg llbels were 
flled by Philip Reese, administrator of John E. Moe, and by D. J. and Ella E. 
Wyncoop, and also by D. J, Wyncoop. After the release of the, vessel an order 
was èntered trànsf errlng the cause to thè Northerr» divisittn of the district of 
Washington, and thereafter Ititervenfng libets were also flled respectively by 
Thomas Foran, Emma D. Miller, John Rankin, E. W. Vest, and Ida F. Rlch- 
ardson. The district court rendered a decree holding the Willamette In fault, 
and awarding damages to the libelant and Interveners as foUows: To the 
llbelant, Jacob Nelson, for personal Injuries sustalned by hlmself, $2,500; to 
the intervener Philip L. Reese, for the death of John E. Moe, $5,000; to the 

lTh« decree entered lu tus case was modlûed October 31, 1895. See 72 Fed. 79. 
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InterTener Emma B. Miller, for the Injuriés sustalned by herself, $2,500; to 
the interveners D. J. Wyncoop and Ella B. Wyncoop, for the death of their 
son, Frank C. Wyncoop, $3,500; for the injuries sustained by D. J. Wyncoop, 
$2,500; for the injuries sustained by Ella E. Wyncoop, $1,000; for loss and 
injury to baggage and property, $300; to the intervener B. W. Vest, for the 
injuries sustained by him, $700; to the intervener Thomas Foran, for the in- 
juries sustained by him, $3,500; to the intervener John Rankin, for the 
death of his son, Joseph Rankin, $3,500; and to the intervener Ida F. Rich- 
ardson, for the death of her husband, W. N. Rlchardson, $5,000. 59 Fed. 797. 
From this decree the Btipulators, Hunt and CoUins, hâve appealed. 

Andrew F. Burleigh, for appellants. 

D. J. Crowley, Ben Sheeks, A. E. Titlow, A. H. Garretson, and 
Stratton, Lewis & Gilman, for appellees. 

Bef ore McKENNA and GILBERT, Circuit Judges, and KNOWLES, 
District Judge. 

McKENNA, Circuit Judge. The record in this case consista of 
many hundred pages, but we hâve reviewed and considered it care- 
fully, and, being satisfled with the conclusions of the learned judge of 
the district court as to the cause of collision and the culpability of the 
Willamette, adopt his statement. It is as follows: 

"This is a suit in rem by passengers vcho were injured and personal repré- 
sentatives and heirs of passengers vfbo were killed by a collision between 
the passenger steamer Premier and the steam collier Willamette, on Ad- 
miralty Inlet, about midway between Marrowstone Point and Bush Point 
The Premier is a steel propeller, and was, at the time of the collision, plyiug 
as a regular passenger steamer on the route from Tacoma to Whateom, via 
Seattle, Port Townsend, and Anacortes. The Willamette is an iron pro- 
peller, built for the coal trade, and was, at the time of the collision, bound 
from Seattle to San Francisco, with a cargo of about 2,700 tons of coal. 
The collision occurred at 2:05 p. m., October 8, 1892. Admiralty Inlèt is 
wide. No other vessel or obstructions impeded either of the eollidiug ves- 
sels. The sea was smooth. The machinery of each vessed worked well, and 
both were in ail respects properly equipped and easily controUed. And al- 
though fog hung over the place, and euveloped both vessels at the time of 
the occurrence, the collision could not possibly hâve happened if due care, 
and the rules prescribed by law for the prévention of collisions, had been ob- 
served by the commanders of both vessels. The Premier has not been ar- 
rested or brought within the jurisdiction of the court. I shall therefore in 
this décision refrain from expressing any opinion upon the question as to 
whether she was in fault. If the collision was caused by culpable négli- 
gence on the part of the Willamette, she is liable for resulting injuries to 
passengers of the Premier, notwithstanding any fault on the part of the lat- 
ter which may hâve been a contributing cause of the same injuries. The 
Atlas, 93 U. S. 302. From the testimony of the Willamette's ofilcers, I find 
that she left Seattle at 10:50 a. m., in a thick fog. When ofC West Point she 
was overtaken and passed by the passenger steamer City of Kingston, bound 
from Seattle to Port Townsend. She passed Point No Point at 1:10 p. m., 
and from that time until the moment of the collision her englnes were work- 
ing f ull speed, or nearly so. I do not accept as true -the statements of her 
officers as to the course of the Willamette from Point No Point to the place 
of the collision. I find, according to the prépondérance of ail the évidence, 
that the Willamette took a course from Point No Point which brought her 
very near to Bush Point, on the east side of the inlet. A few minutes before 
the collision she was actually seen by persons residing there. The Premier 
was then around Marrowstone Point, and had passed the Kingston, and was 
heading S. E. % E., which was her proper course. Being in the fog, she was 
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sounding one blast of her whlstje at fréquent interyals, and saîd signais were 
heard on board of the Willamette, and also by people on Bush Point, 
The Willamette, Instead of pursuing her proper course,— keeping on the east 
side of the inlet,— derlated to the westward, and took a course aimed with 
fatal accuraey towards the approaching Premier. The master of the Wil- 
lamette, in his testimony, swears that when he heard the Premier's whlstle 
he mistook her for the City of Kingston, and it is altogether probable that he 
changed the course of the Willamette with the intention of folio wing the 
Kingston's wake, and that,. on account of his stupldity or perrersity, he 
failed to discover that the vessel whose notes of warning were constantly 
sounding was approaching, Instead of being overtaken. It is proven by the 
testimony of the assistant engineer in charge of the WlUamette's englue 
room at the time of the occurrence that the first and only order occasioned 
by the meeting was 'Astern full speed,' and thls he has recorded as being 
given at 2:05, the very moment of the collision. The Willamette rammed the 
Premier at an angle of about forty-flve degrees, on her port side, Just abaft 
the foremast, with such force as to eut into her huU nearly or qulte to the 
latter's keel, the Willamette's bow being so firmly wedged into the structure 
of the Premier as to render her unable by her own efforts to pull away. 
After towing the Premier across the inlet to the beach near Bush Point, and 
making her fast to the shore, her repeated efforts to back away and separate 
from the Premier resulted in parting a hawser, and still the two vessels re- 
mained unlted, until, with the assistance of a tug, the Willamette was flnally 
liberated, and the Premier sunk. The Willamette was in fault for deviating 
from her proper course, and for continuing at a dangerous rate of speed 
when the near proximity of another vessel was in fact known to her offlcers, 
instead of stopping until the position and course of the other vessel had been 
made out, and proper signais for passlng had been given by both vessels, 
as the law prescrlbes, and understood. As the direct resuit of this casualty, 
John E. Moe, who is represented In thls suit by Philip h. Reese, as adminis- 
trator of the estate of said Moe; Frank 0. Wyncoop; W. N. Kiehardson, who 
is represented in this suit by his widow, Ida F. Richardson; and Joseph 
Rankin,— were killed; and Jacob Nelson, Emma B. Miller, D. J. Wyncoop, 
E. W. Vest, and Thomas Foran suft'ered Personal injuries; ail of said de- 
ceased and injured persons being passengers on board the Premier. 

"The statutes of thls state provide as foUows: 'When the death of a person 
is caused by the wrongful act or neglect of another, his heirs, or personal 
représentatives, may maintain an action for damages against the persons 
eausing the death. • • *' 2 HIll's Code, § 138. 'A father, or in case of 
his death or désertion of his family, the mother, may maintain an action as 
plaintifC for the injury or death of a child, and a guardian for the injury or 
death of his ward.' Id. § 139. 'No action for a personal Injury to any person 
occasioning his death shall abate, nor shall such right of action détermine 
by reason of such death if he hâve a wife or child livlng, but such action 
may be prosecuted, or commenced and prosecuted, in favor of such wife, or 
in favor of the wife and chlldren; or if no wife, in favor of such child or 
children.' Id. § 148. 'AU steamers, vessels and beats, their tackle, apparel, 
and furniture, are liable » * * for Injuries commltted by them to persons 
or property within this state, or while transporting such persons or property 
to or from this state. Demands for thèse several causes constitute liens 
upon ail steamboats, vessels and boats, and their tackle, apparel and fur- 
niture, and hâve priority in their order herein enumerated, and hâve préf- 
érence over ail other demands; but such liens only continue in force for the 
period of three years from the time the cause of action accrued.' 1 Hiirs 
Code, §1678." 

Judgments were rendered against the Oregon Improvement Com- 
pany in favor of the libelants, respectively, and subsequently sum- 
mary judgments against it and L. S. J. Hunt and John Collins, stip- 
ulators. From thèse judgments the company and the stipulatora 
appeal, and assign as error; 
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(1) That the court had no jurisdlotion, beeause the action was commenced 
in the Western division of the district, and that the cause occurred in the 
Northern division, and clalmant résides and the ship was selzed in the latter 
division. (2) The court erred in its decree in favor of the Intervening llbel- 
ant Reese, administrator, for the death of his Intestate, John E. Moe, and in 
favor of D. J. and E. B. Wyncoop for the death of thelr son, and for John 
Rankln for the death of his son, and for Ida F. Rlchardson for the death of 
her husband, for the reason that the court liad no jurisdictlon to entertaln 
sults or actions in admiralty in rem to recover damages for death, brought by 
helrs or personal représentatives of deceased persons. (3) That thé court 
erred in decreeing that the llbelants recover from the Oregon Improvement 
Company and sald stipulators the sum of $34,686.16. (4) That It dld not 
make a decree dismissing the llbels. 

Thèse assignments of error will be considered in order. 
1. The act to protide for the times and places to hold terms of the 
United States courts in the state of Washington provides as f ollows : 

"Be it enaeted," etc. "That the state of Washington shall constltute one 
iudicial district 

"Sec. 2. * * » 

"Sec. 3. That for the purpose of holding terms of the district court, said 
district shall be dlvlded into four divisions to be known as the Eastern, 
Southern, Northern, and Western divisions. * * * 

"Sec. 4. That ail civil sults not of a local character, whlch shall be brought 
(n the district or circuit courts of the United States for the district of Wash- 
ington, in either of the said divisions against a single défendant, or wliere 
ail the défendants réside in the same division of said district, shall be 
brought in the division in whlch the défendant or défendants réside, or, if 
tbere are two or more défendants residing In différent divisions, such suit 
way be brought In either division, and ail mesne and final process subject to 
the provisions of this act, issued in either of said divisions, may be served 
and executed in either or ail of said divisions. AU issues of fact in civil 
causes trlable in any of the said courts shall be trled In the division where 
the défendant or one of the défendants réside, unless by consent of both par- 
ties the case shall be removed to some other division." 26 Stat. 45. 

Against the contention of appellants the respondents urge that this 
act is not applicable to suits in admiralty, and cite the case of In 
re Louisville Underwriters, 134 U. S. 488, 10 Sup. Ct. 587. This view 
is not without plausibility, but we do not think it is necessary to defl- 
nitely pass upon it, as we hâve based our décision upon other grounds. 
The record shows that the claimant made no objection to the juris- 
dictlon of the court, but appeared in the action, prayed to be per- 
raitted to défend it, claimed and secured the release of the vessel 
upon giving a bond and signing stipulation. Afterwards, it flled 
exceptions to the libels, but this point was not taken, but claimant 
moved and obtained an order transferring the case to the Northern 
division, its domicile, and the case was there tried. It will be ob- 
served that the act constitutes the state one district, and there is 
nothing to affect its substantial jurisdiction. Mesne and final pro- 
cess issued in either division may be served and executed in ail, and 
that the venue in either was not imperative against the consent of 
défendants is évident from the followLng provision of section 4: 

"AU issues of fact In civil causes trlable In any of sald courts, shall be tried 
In the division in whiçh the défendant or one of the défendants réside, un- 
less by consent of both parties the case shall be removed to some other di- 
vision." 
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The venue ôf actions under statutes like the Wasliington statute 
has always been held to be a privilège Which the défendant could 
exact or waive, even as t6 districts! The right of a défendant to 
be sued in that of îiis donjicile may be waived, and is waived by net 
objecting. Trust Co. v. McGeorge, 151 U. S. 129, 14 Sup. Ct. 28G. 
If to be sued in the district of one's domicile (usually the state in 
which one résides) is in thë nature of a, personàl exemption, which 
may be waived, surely to be sued in a division of a district is of like 
nature, and may be waived. Under the act of February 18, 1875 
{18 Stat. 316, 320, c. 80), which exempted national banks from suits 
in state courts in counties other than the county or city in which the 
bank was located, it was held in Bank v. Morgan, 132 U. S. 141, 10 
Sup. Ct. 37, that such exemption was a personàl privilège, which 
could be waived and was waived by appearing in such suit brought 
in another county, anql not claiming the immunity granted by 
congress. Nor do we conceive that it makes any différence, in the 
circumstances of this case, that it is in rem. If the owner had 
not appeared, a différent question would hâve arisen. By its ap- 
pearance, claimant becamé a party (The J. W. French, 13 Fed. 916), 
and assumed the situation of défendant, as regards the original libel- 
ant, Nelson, and the then intervening libelants, and answered ; and 
on its motion, as we hâve seen, the action, was transf erred to and 
tried in the division of its résidence, and in which the ship was seized, 
and judgments rendéi-ed against it. As to the effect of this, in ad- 
dition to the cases cited, see, also, Barry v. Foyles, 1 Pet. 314; Pol- 
lard V. Dwight, 4 Cranch, 421; Harkness v. Hvde, 98 U. S. 476; Eail- 
way Co. V. McBride, 141 U. S. 127, 11 Sup. Ct 982; Eddy v. Lafay- 
ette, 49 Fed. 807. 

2. The question presented in the second assignment of error — that 
is, the power of a court of admiralty to entertain jurisdiction of suit 
by the représentatives of a deceased person when the right of action 
survives by the local law— has not been passed on deflnitely by the 
suprême court, thougli it has corne np incidentally in several cases. 
Whenever it has arisen in the district courts, with but few excep- 
tions, the jurisdiction has been entertained, and by a few eminent 
judges it has been asserted without the aid of local law. The rea- 
soning of the latter has been left unsubstantial by the décision of 
thè suprême court in Insurance Co. v. Brame, 95 U. S. 754, but it 
shows the disposition of judges. The research of other courts has 
made it unnecessary to review or especially cite thèse cases. This 
has been ablv and accuratelv done in Steamboat Co. v. Chase, 16 
Wall. 522; The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140; Ex parte 
Gordon, 104 U. S. 515; The Corsair, 145 U. S. 335, 12 Sup. Ct. 949; 
and no disapproval is expressed of the cases reviewed. It may not 
be unnecessary répétition to refer to the case of The City of Norwalk, 
55 Fed. 98, in which Judge Brown, of the Southern district of New 
York, comments on prévious décisions, and vindicates the jurisdic- 
tion of the district court with great strength of reasoning; and the 
cases Holmes v. Railway Co., 5 Fed. 75, and The Clatsop Ohief , 8 Fed. 
103, in which Judge Deady, in the Oregon district, sustained, re- 
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spectively, an action in personam and an action in rem, a statute 
in Oregon giving the right of action; and In re Humboldt Lnmber 
Manuf rs' Ass'n, 60 Fed; 428, decided by Judge Morrow, of the North- 
ern district of California, following and approving Judge Brown'a 
reasoning. The case of The City of îsTorwalk was affirmed on appeal 
by the circuit court of appeals, and the conclusion and reasoning of 
Judge Brown approved. 20 U. S. App. 570, 9 C. C. A. 521, and 61 
Fed. 364. The court, speaking by Judge Lacombe, said: 

"The case o£ the adminlstratrix against the owners of the two vessels pré- 
sents some further questions. It Is contended that a libel In personam for 
damages for loss of life under the state statute (Laws N. Y. 1847, c. 450, as 
amended by Laws 1849, c. 256, and Laws 1870, c. 78) cannot be maintained 
In admiralty. Thls objection has been most exhaustively discussed by the 
learned district judge, and ail the authorities bearing upon it stated and 
analyzed. There is nothing to add to his disposition of the question in tho 
subdivision of his opinion which deals with it, except to say that we fuUy 
concur therein. The damages were the resuit of a tort committed on navi- 
gable vaters of the United States. The tort was, by place and circumstance, 
a maritime one. The locality was withln the waters of a state which, by 
its statute, gave to the administrator of the person killed a right to receive 
for the beneflt of the next of kln a sum of money by way of damages for the 
death of the intestate. The suprême court has expressly held that such 
statutes are valid, even when the tort was committed on navigable waters, 
în the absence of any régulation of the subject by congress. Stearaboat Co. 
V. Chase, 16 Wall. 522; Sherlbck v. AUing, 93 U. S. 99. There is no question 
hère of an attempt to create a maritime lien by a state law. That law 
simply gives, In certain cases, a légal uight to damages for a tort, which sur- 
vives the person Injurçd, and passes, as do other rights of property, to the 
légal suecessor to his esfate. The admiralty courts, before the passage of the 
statute, exercised jurisdlctlon dver precisely such elaims for damages, when 
brought In his lifetlme, by the person Injured; and there seems no sound rea- 
son why they should not exercise like jurisdiction when the tort is com- 
mitted in a locality where the municipal law préserves the right to redress 
beyond the life or the injured person. It is not loglcally an enlargement of 
jurisdiction, so as to cover a gênerai subject not cognizable before, but a 
mère Increase of the varietles of cases embraced wlthin that subject." 

This action was in personam, but the reasoning of the court and 
qt Judge Brown applies as well to actions in rem. If a collision is 
culpable, it iS undoubtedly a marine tort, and the suprême court said 
in The City of Panama, 101 U. S., on pages 453-464 : 

"Injuries of the kind [the case was of injuries not resulting in death] al- 
leged give the party a claim for compensation, and the cause of action may 
be prosecuted by a libel in rem against the ship; and the rule is universal 
that, if the libel is sustained, the decree may be enforced in rem as in other 
cases where a maritime lien arises. Thèse principles are so well known, and 
so universally acknowledged, that argument in their support is unnecessary." 
Page 462. 

If a claim for compensation, if the party die, can be made to sur- 
vive by statute to his représentatives, it would not be very complète 
reasoning to hold that the remedy cannot also be made to survive. 
Indeed, there is language of Justice Grey in the case of The H. E. 
Willard, 52 Fed. 387, which supports the view that, the right being 
created, the admiralty courts of the United States will enforce it 
by their own rules of procédure. The learned justice said: "When 
a rîfeht maritime in its nature has been created by the local law, the 
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admirait j courts q| the United States may doubtless enforce that 
right according to their own rules of procédure;" citing a number 
of cases, among wMch is The Corsair, 145 U. S. 335, 12 Sup. Ct. 949. 
In the case at bar, however, it is enough to say that, the tort being 
a maritime one, it would seem on principle and authority, if the local 
law is compétent to préserve the right of action, it is compétent to 
give it the eflQciency of a lien to be enforced in the appropriate féd- 
éral tribunal. The Lottawanna, 21 Wall. 558, 581. 

3. The fourth assignment of error is not very clear. If it means 
that the judgments are excessive as to amounts, it is not well taken. 
iWe cannot say the judgment of the court was not well exercised, 
and that the amounts awarded are excessive compensation for the 
injuries inflicted. If it means more than this, it is covered by the 
fifth assignment of error, which we shall now proceed to consider. 
The assignment is gênerai, and it is not certain that the points spe- 
cifically urged hère were drawn to the attention of the district court. 
However, the right of the libelants who intervened to recover after 
the ship was released is discussed by both parties in their brief s, and 
submitted for décision. At the time judgments were rendered the 
construction of admiralty nile 34, and the extent of the jurisdiction 
to entertain pétitions of intervening libelants, was disputable, but has 
since been settled by the suprême court in The Oregon (decided May 
6th of this year) 158 U, S. 186, 15 Sup. Ct. 804, 814, in which it is 
held that a stipulation given for the release of a vessel upon the 
original libel to recover damages done to a vessel with which she 
collided does not bind the sureties to respond to olaims set up by 
intervening pétitions âled subsequently to the release, and hence the 
court should not entertain jurisdiction of such intervening pétitions. 
/ It follows, therefore, that the judgments of the district court in 
favor of the intervening libelants Emma E. Miller, and E. W. Vest, 
Ida F. Richardson, Thomas Foran, and John Bankin, should be re- 
versed, and that the judgments in favor of Jacob Nelson, D. J. 
Wyncoop, and Ella E. Wyhcoop, and D. J. and Ella K Wyncoop, 
and Philip L. Beese, administratOT, should be affirmed; and it is so 
ordered. 
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WOOD ▼. DRAKB et at 

(CIrcuît Court. D. Washington, S. D. December 4, 1895.) 

Rkuotal of Causes— StJiTS against Fbdbbai, Officeks— Facts kot Appeashstg 

ISf COMPLAINT. , . 

An action for damages for false Imprisonment, based upon acts aone Dy 
the défendants as marshal and deputy marshal of the United States, in 
exécution of process of a fédéral court, is, wlthout regard to the citizenship 
of the parties, wlthln the jurlsdiction of the fédéral courts, and may be 
removed thither from a state court, although the complaint is so framed 
as to conceal the fact that the défendants were acting as fédéral offlcers if 
that fact must necessarily be shown by the plaintifC upon the trial and ia 
disclosed by the pétition for remoyal. 

At law. An action by Mary C. Wood to recover damages for 
false imprisonment. Motion to remand. Denied. 

Brents & Clark and P. J. Cavanaugh, for plaintiff. 

Ben Sheeks, D. J. Crowley, and J. L. Sharpstein, for défendants. 

HANFOED, District Judge. This action was commenced in the 
Buperior court of this state for the county of Walla Walla. The 
complaint charges that the défendants, conspiring together to op- 
press and injure the plaintiff, wrongfully assaulted, arrested, and 
imprisoned her, and against her will transported her from her home, 
in Walla Walla county, to Seattle, and other places in this state, 
thereby compelling her to employ counsel and give bail and incur 
expense in order to regain her liberty and return to her home; and 
subjecting her to other injuries and indignîties not speciflcally de- 
scribed. The défendants in due time each filed a pétition and bond 
for removal of the case to this court, and caused a transcript of 
the record to be filed, and the case docketed. In their pétition they 
allège that the défendant Drake is the United States marshal for 
the district of Washington ; that the défendant Parker is his depu- 
ty; and that the acts alleged in the plaintiff's complaint were com- 
mitted by them in exécution of process of the United States court, 
lawfully issued, requiring them to apprehend and keep the plaintiff 
in custody until lawfully discharged; and for that reason they 
assert that the action is one arising under the laws of the United 
States. The plaintiff has answered said pétition, practically admit- 
ting the particular facts set forth therein, but dénies that she is 
the person whom the marshal was required to arrest under the pro^ 
cess described in the answer. 

On thê ground that the complaint does not dîsclose any fact upon 
which the jurisdiction of this court can be predicated, the plaintiff 
relies upon the décisions of the suprême court in the cases of Ten- 
nessee V. Bank, 14 Sup. Ot. 654, 152 U. S, 454; Chappell v. Water- 
worth, 15 Sup. et 34, 155 U. S. 102; Cable Co. v. Alabama, 15 Sup. 
et. 192, 155 U. S. 482; Land Co. t. Brown, 15 Sup. Ct. 357, 155 U. 
S. 488, — ^and dénies that this court has jurisdiction of the action, 
and has moved to remand it to the state court, in which it was orig- 
inally commenced, The case, as stated in the pleadings, présenta 
an issue as to. the lawful or unlawful conduct of the United States 
v.70F.no.lO— 56 
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marshal, when acting as the arm of the fédéral courts in this state, 
in executing their precepts. Upon thé trial, facts must necessarily 
be shown by the plaintifif, in proving her side of the case, suf9- 
cient to raise the issue. Therefore the action is one which could 
hâve been brought originally by the plaintiff in this coxirt, without 
changing the nature of the action, or pleading additional facts. A 
full and clear statement of the transactions referred to in the com- 
plaint would hâve been sufiQcient to support the jurisdiction of this 
court. An action against a United States marshal and his deputy, 
growing out of their acts in executing the process of a court of the 
United States, is, regardless of citizenship of the parties, Avithin the 
jurisdiction of the United States circuit court for the proper dis- 
trict; and this is so even when there is no disputed question of féd- 
éral law in the case (Bock v. Perkins, 139 U. S. 628, 11 Sup. Ct. 677; 
Grant v. Bank, 47 Fed. 673); and I hold that a case in which an 
attack upon the officiai acts of a United States naarshal is made 
covertly, by suppressing the facts which constitute an essential part 
of the res gestse in the flrst pleading, is noue the less a case arising 
under the laws of the United States. If the case is one which the 
plaintiff might hâve brought originally in a circuit court of the 
United States, the défendant cannot fairly be deprived of his right 
to remove the case into the fédéral court by the ingenuity of at- 
torneys in pleading. In such a case, y^hen the complaint fails to set 
forth with sufflcient fullness the facts upon which the plaintiff's 
case is fOunded, the pétition for removal may be considered by the 
fédéral court in passing upon jurisdictional questions. Suprême 
Lodge v, Wilson, 14 G. C. A. 264, 66 Fed. 785. The décisions of the 
suprême court affecting the question under considération must be 
classiâed. There is one line of cases ip which the doctrine is main- 
tained that a case is not within the jurisdiction of the circuit 
court by reason of the subject-mat:(;^r giving to the case the char- 
acter of a case arising under the constitution^ laws, or treaties of 
the United States, unless the pleadings présent an actual disputed 
question, not previously depided by the supremp court, as to the 
application, construction, or interprétation of some spécifie provi- 
sion of the fédéral constitution or l^ws, or of sôme f reaty made by 
the United States. For exàmple, sèe Water Co. v-iKeyes, 96 U. S. 
199-204; Starih v. New York, 115 U. S. 257, 6 Sup, Gt. 31; Carson 
V. Dunham, 121 U. S. 421-43(), 7 Sup. Çt. 1030. There is another Une 
of cases in Which the suprême court h'as steadfastly raaintained that 
ail actions which bring into question the acts or rights of corpora- 
tions or ofiicials created by ôr representing the natioinal government 
are cases arising under the law^ pf the United Status, althoughthe 
only dispulted questions tp be determlned thereinmay be govemed 
by the rules of the coniimon law or local statutes or usages. Mère 
coUeçtiph, casés, ahdac^ipns for therécovery of damages for Per- 
sonal injuries, which màybe trjed and determîned without rèquir- 
îng the court to pass upon any question of fédéral Jaw, hâve never- 
theless been hel4 tb be cases arising under the l^ws of the United 
ètates by reason of the character or capacity of ithe party or parties 
oli one sidé. For éxamplé, see Pacific Eaiîroad Rembval Cases, 115 
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U. S. 1, 5 Sup. et. 1113; Bock v. Perkins, 139 U. S. 630, 11 Sup. 
et. 677; Railroad Co. v. Amato, 144 U. S. 465-475, 12 Sup. et. 740; 
Railroad Oo. t. eox, 145 U. S. 593-608, 12 Sup. Ct. 905. The case at 
bar belongs to the class of cases last above cited. There is anotber 
important principle often enunciated with emphasis in the décisions 
of the suprême court, which applies to this case. It is this: The 
national govemment must be permitted to exercise its power with- 
in the states through its own agencies. The national courts are the 
proper tribunals for adjudicating ail questions as to the validity of 
their own process, and the lawfulness of the acts of their own minis- 
ters in executing the same. Martin v. Hun ter, 1 Wheat. 304; Mc- 
Culloch T. Maryland, 4 Wheat. 316; Cohens v. Virginia, 6 Wheat 
264; West on v. Charleston, 2 Pet. 449; Ableman v. Booth, 21 How. 
506; Collector v. Day, 11 Wall. 113; Tennessee t. Davis, 100 U, S. 
257; Ex parte Siebold, Id. 371; Ex parte Yarbrough, 110 U. S. 651, 
4 Sup. et. 152; In rè Neagle, 135 U. S. 1, 10 Sup. Ct. 658. 
The motion to remand is denied. 



STAÏ^ OF FLOKIDA v. CHARLOTTE HARBOR PHOSPHATE CO. 

(Circuit Court of Appeals, Fif th Circuit. Deeember 3, 1895.) 

No. 437. 

1. Terms of Court— Adjotjknment. . 

A term of a United States circuit court may be adjourned, in ttie dis- 
crétion of the presiding' judge, to a distant day, and its regular and con- 
tinuons session may be resumed on such day, as a part of the same term, 
though another term of the court bas been beld, during the adjournment, 
at another place. 

2. RuLEs OF Court. 

The rules of the circuit court of appeals lu regard to the return day of 
appeals and to the filing of the transcript are directory, and it is within 
the Sound discrétion of the court to relieve parties who hâve not complied 
therewith. 
8. Phacticb on Appeal — Filing Transcript— Relief from Default. 

After the disniissal of a bill by the circuit court, and at the same term, 
the complainant flled in open court a prayer for an appeal to the circuit 
court of appeals, which was allowed, and an order made allowing the 
appellant 90 days from a day named to file the record, but fixing no re- 
turn day. The respondent at the same time consented to the filing of an 
Informai appeal bond. The order was not iiled with the clerk of the ap- 
pellate court, and after the expiration of 30 days the appeal was docketed 
and dismissed by the clerk, on the respondent's application, under rule IC 
of the circuit court of appeals. The appellant, within the 90 days allowed 
by the order, presented a transcript of the record, but the clerk declined 
to file the same or docket the cause. Hdd', that although the requlremeuts 
of rules 14 (11 C. C. A. civ., 47 Fed. vil.) and 16 (11 C. 0. A. cvl., 47 Fed. viii.), 
as to flxing a retum day and filing the order of enlargement, had been dis- 
regarded, for which the appellant was responsible, yet as the transcript had 
been presented at and bef ore the first term of the appellate court after the 
appeal, and as It appeared that no injury would resuit from the nonenf orce- 
ment of the decree, the appellant should be permitted to docket the cause, 
on condition of paylng ail costs of the appellate court 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 
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S. M. Sparkman, for appellant 

H. Bisbee and 0. D. Einehart, for appellee. 

Before PABDEE and McOOBMICK, Circuit Jndges, and BOAR. 
M AN, District Judge. 

PARDEE, Circuit Judge. At a terni of the circuit court for the 
Southern district of Florida in session at the city of Jacksonville on 
the Ist day of April, 1895, a decree was entered dismissing the bill of 
complaint of the state of Florida against the Charlotte Harbor 
Phosphate Company, with costs. The said court continued in ses- 
sion from day to day thereafter until the 4th day of May, 1895, when, 
by an order duly made and entered, the court was adjourned until 
Monday, June 17, 1895. This adjournment appears to hâve been 
taken to enable the judge of the district to open and hold a torm 
of the circuit court in said district at Key West, fixed by law for 
the ârst Monday in May. On June 17th, in accordanoe with the ad- 
journment, the circuit court was again opened at Jacksonville, and 
continued in session thereafter. On June 18, 1895, the state of 
Florida, through its counsel, flled in open court a prayei; for an 
appeal to this court from the aforesaid decree of dismissal, and also 
flled therewith an assignment of errors, and the court thereupon 
entered an order as follows: "The foregoing claim for appeal is al- 
lowed, and appellant is allowed ninety days beyond the 18th day of 
July in which to file the record in the appellate court." On the 
same day an agreement was flled, signed by the solicitors for the 
Charlotte Harbor Phosphate Company, consenting that an appeal 
bond for costs, signed by two sureties alone, and not ëigned by the 
state of Flqrida, might be flled in the case as a sufflcient appeal 
bond for costs ; and thereupon, on the same day, an appeal bond in 
the sum of |500, with two sureties, was flled, and approved by the 
presiding judge. On September 30, 1895, no transcript having been 
flled in this court, nor any enlargement of the time for flling the same 
having been flled with the clerk of this court, the appellee, upon 
producing the proper certiflcate, procured the clerk of this court, 
under our rule 16 (11 C. C. A. cvi., 47 Fed. viii.), to docket and dismiss 
the cause. 70 Fed. 336. On the 15th day of October, 1895, the 
appellant presented a transcript to the clerk, with a request to 
doclcet the cause and flle the record. This the clerk declined to 
do, because, on sufiacient certiflcate, he had previously docketed and 
dismissed the cause. On the flrst day of this term comes the appel- 
lant, and moves the court to vacate the said order of dismissal, and 
order the said cause to be docketed, and the record flled nunc pro 
tune, on the ground that the appeal was regularly taken and per- 
fected, the order enlarging the time in which to flle the transcript 
regularly made, and the f ailure to flle the said order with this court 
was the fault of the clerk of the circuit court, for which the appel- 
lant is not responsible, and, by way of argument, that the rules of 
this court in relation to the taking and perfecting of appeals, and 
coneerning the time in which the, transcript shall bç flled, are direct- 
ory; of course, contending that the présent case is one appeàling' 
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strongly for an exercise of the discrétion vested in tlie court. In 
opposition to this motion, it is contended that tlie appeal bond was 
not regularly taken, because, although the proceedings had in rela- 
tion thereto were in open court, jet they were not had at the same 
term of the court at which the decree was rendered, and therefore 
a citation was necessary to be issued and served on the appellee; 
and this for the reason that between the term at which the decree 
was rendered and the adjoumed term, at which the motion for an 
appeal was granted, a term of the court was required by law to be 
held, and was held, at Key West, and, further, that even if the ap- 
peal was taken in open court, and at the same term, no return day 
Avas flxed, as required by rule 14, par. 5, of this court (11 C. G. A. 
civ., 47 Fed. vii.), nor was any order of enlargement of the time in 
which to file the record properly made and flled, as required by rule 
16. 

As a gênerai proposition, the court had power to adjourn to a dis- 
tant day, within the discrétion of the presiding judge, and, at the 
time designated, résume the regular and continuons session of the 
court. Anon., 1 Cranch, C. C. 139, Fed. Cas. No. 442; Mechanics' 
Bank v. Withers, 6 Wheat. 107. It is difflcult to see why the in- 
tervention of another term at another place during the adjournment 
should affect the matter, and constitute an exception. We are 
therefore disposed to hold that the proceedings in relation to an 
appeal that were had on the 18th of June, 1895, in open court at 
Jacksonville, were at the same term, and, if sufficient in themselves 
to amount to an appeal, then no citation was necessary; and, we are 
the more inclined to this because the record shows that the counsel 
for the appellee had full notice of said proceedings, consenting to 
an informai bond in aid thereof. 

The proceedings themselves give us the most difSculty. The al- 
leged order allowing an appeal does not provide any return day, 
unless, perhaps, by implication, 120 days were flxed therefor. This 
is in total disregard of our rule 14, par. 5, which requires that "ail 
appeals, writs of error and citations must be made returnable not 
exceeding thirty days from the day of signing the citation." If, 
however, we overlook this matter, then we flnd that our rule 16, 
which at that time permitted, for good cause shown, the justice or 
the judge who signed the citation to enlarge the time for flling the 
record with the clerk of this court, and requiring the order of en- 
largement to be iiled with the clerk of this court, was wholly dis- 
regarded in spirit by the claimed order of enlargement, and disre- 
garded in letter and spirit with regard to flling the said order with 
the clerk of this court. 

It is claimed that this failure to flle the order of enlargement was 
a neglect of the clerk of the lower court, for which the appellant is 
not responsible. We cannot assent to this. The order enlarging 
the time in which the transcript shall be flled is an order to be 
granted by one of the judges named in the rule, and by the rule it 
is speciflcally directed to be flled in this court. It was not the 
business of the clerk pî the circuit court to obtain such an order, 
file it in His office, or transmit it to this court; but it was the duty 
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of the appellant not only to procure the order, but to see to the 
proper lodgment of the same. 

The case then presented is whether the appellant, without having 
obtained an order of appeal returnable within 30 days, in accord- 
ance with the rules of this court, and where our rule in relation to 
âling the transeript has not been complied with, Bhall now be al- 
lowed to docket the cause and hâve the same heard. The rules of 
this court in regard to the return day of appeals and to the flling 
the transeript are directory, and it is within the Sound discrétion of 
the court to relieye parties who hâve not complied therewith. While 
we say this, we also say that the rules of the court, although direc- 
tory, were made to be observed, and that our patience is tried with 
applications for relief where counsel hâve utterly ignored and dis- 
regarded their plain requirements. An observance of the rules pré- 
serves the rights of parties, and facilitâtes the business of the court. 
Disregard of them not only injuriously affects the rights of parties, 
but delays and embarrasses the court, to the hindrance of other 
causes. In the case at hand it appears that, although no actual return 
day was fixed for the appeal, yet at the time of the order the appelles 
was in court by counsel, who had full knowledge of the proceedings 
consenting to an informai appeal bond, and that, although no 
proper order enlarging the time of flling the transeript was made 
and flled in this court, yet the transeript was presented to the clerk 
at and before our first term af ter the order of appeal was taken. 
The decree appealed from was not a money decree, the nonenforce- 
ment of which could seriously affect the rights of the appellee, who, 
it would seem, has only been prejudiced, if at ail, by the expense» 
and trouble of docketing and dismissing the cause, and of contend- 
ing against the présent motion to redocket the same. Considering 
ail thèse matters, a majority of the judges are of opinion that the 
exercise of sound discrétion requires that the motion to docket be 
granted, on condition that the appellant shall pay ail costs incurred 
in this court up to this time, including the costs heretofore made 
in docketing and dismissing under rule 16, and it is so ordered. 
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BAME V. CHICAGO EVENING POST CO. 

(Circuit Court, S. D. New York. October 4, 1895.) 

Sekvice op Pbocess — Cokpobations — Where Found. 

An Illinois corporation, publishlng a newspaper In Chicago, had con- 
tlnuously in New York an agent who solicited advertisements for such 
newspaper, and had authority to contract for the publication thereof at 
regular rates, the maklng of such contracts being a substantlal part of 
the corporate business. Héld, that the corporation Implledly assented to 
be found In New York, and service of summons mlght be made upon It 
there. Goldey v. Mornlng News, 15 Sup. Ct 559, 156 D. S. 518, dlstln- 
guished. 

BamB— MANAGrNG AGENT — NEW YORK StATCTE. 

Held, further, foUowlng the décision of the New York state courts, that 
such agent was a "managing agent," within the meanlng of Code Clr» 
Proc. N. Y. J 432. 
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Thèse were two actions for libel, brought by Tyndale Palmer 
against the Chicago Herald Company and the Chicago Evening News 
Company, corporations organized under the laws of Illinois. The ac- 
tions were commenced in the suprême court of New York by service 
of summons, in each case, upon one Thaddeus B. Riker, as a mana- 
ging agent of the respective défendants, under the provision of Code 
Oiv. Proc. N. Y. § 432, that service may be made upon a foreign cor- 
poration, where no officer can be found, and the cause of action arose 
within the state, upon a managing agent. The défendant in each 
action appeared specially in the state court, and moved to set aside 
the service, on the ground that Riker was not its managing agent. 
This motion having been denied, and the déniai aifirmed by the gên- 
erai term of the state court, the défendants removed the cases to this 
court, and moved to set aside the service of the summons. The de- 
fendant in each case, in its moving papers, alleged that it had no 
place of business, ofiftcer, agent, or property in the state of New York, 
and denied that Eiker was its agent or authorized to receive service 
of légal process in its behalf. It appeared, however, that Riker was 
authorized to solicit advertisements in New York for the papers pub- 
lished by the several défendants, to make contracts therefor at 
schedule rates, and to transmit applications for spécial rates to the 
home oiBces of the papers in Chicago; that advertisements were in- 
serted in a trade paper describing Riker as the Eastern représenta- 
tive of the papers published by the défendants; and that the names 
of both papers were painted on the door of the oiSce occupied by 
Eiker. 

Wager Swayne, for the motion. 
James R. Soley, opposed. 

LACOMBE, Circuit Judge. The case principally relied upon — 
Coldey v. Morning News, 156 U. S. 518, 15 Sup. C^. 559— décides that 
service upon an ofiQcer or agent of a foreign corporation, who is only 
casually within the state, and not charged with any business of the 
corporation there, does not bind the corporation when it is not doing 
business within the state. Where, however, such foreign corpora- 
tion carries on some substantial part of its business in the state by 
means of an agent or représentative appointed to act there, it implied- 
ly assents to be found there. It is sometimes not easy to détermine 
what acts constitute a "carrying on business" within the meaning 
of the authorities. In U. S. v. American Bell Tel. Co., 29 Fed. 17, 
and N. K. Pairbank & Co. v. Cincinnati, N. O. & T. P. Ry. Co., 4 C. 
O. A. 403, 54 Fed. 420, there will be found caref ul discussions of the 
principles which underlie the rule. In the case at bar it appears that 
the défendant in each suit has continuously in this state an agent, 
who solicits advertisements for defendant's paper, and who has au- 
thority to contract on behalf of défendant with persons offering ad- 
vertisements to publish the same in the paper at its regular schedule 
rates. The making of such contracts is a substantial part of the 
corporate business, and it may fairly be held that the défendant does 
business within this state. 
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The question wliether or not, upon the facts now before this court, 
tjie agent who makes thèse contracts is to be held a "managing 
agent" of the défendant within the meaning of the state statute as to 
service upon foreign corporations, has been decided adversely to de- 
fendant by the gênerai term of the state suprême court. There 
seems no good reason for giving a différent construction to the state 
statute from that given by the courts of the state in a ca&e where the 
foreign corporation, by doing business within the state, has impliedly 
assented to the state régulation as to service of process. The mo- 
tion to set aside service of the summons is denied 



KIMBLE v. WESTERN UNION TEL. CO. 

(Circuit Court, D. Delaware. December 4, 1895.) 

Pbacticb— Stating Action Till Costs of Fohmek Action Paid. 

Plaintif! commenced an action in a state court to recover damages for In- 
juries alleged to hâve been caused by défendant'» négligence. The cause 
was removed by the défendant to the TJnited States circuit court, In whieh, 
after the court, on the trial, had instrueted the jury to render a verdict for 
the défendant, the plaintilï submitted to a voluntary nonsuit. The plaintlff 
afterwards commenced another action against défendant, for the same cause, 
in the United States circuit court in another district. 3eld, that the plain- 
tiff's proceedings in such second action should be stayed until the costs of 
the flrst action were paid, although the first action was prosecuted b.v 
plaintiff in forma pauperis, under the act of congress of July 20, 1892 (27 
Stat. 252). 

This was an action by George T. Kimble against the Western 
Union Telegraph Company to recover damages for personal injuries. 
Défendant moved for a stay of plaintifl's proceedings. 

Anthony Higgins and Albert Constable, for plaintiff. 
Levi O. Bird and Andrew E. Sanburn, for défendant. 

WALES, District Judge. The plaintiff has sued the défendant 
to recover damages for personal injuries alleged to hâve been re- 
ceived by him in conséquence of the négligence of the défend- 
ant He had already sued the défendant for the same cause in 
the circuit court of the Second judicial circuit of the state of Mary- 
land, from which, on motion of the défendant, the case was removed 
to the United States circuit court for the district of Maryland. At 
the trial of the cause, after the close of the évidence, the court, on 
motion of the defendant's attorney, instrueted the jury to find a ver- 
dict for the défendant; and thereupon, upon the order of the court, 
the plaintiff, being called, made default, and judgment of non pros. 
was entered. On thèse admitted facts, and on motion of defendant's 
counsel, the plaintiff has been ruled to show cause why he should 
not be ordered to pay the costs of the first, before prosecuting the 
présent, action. 

Pormerly, excepting in actions of ejectment, it was not usual to 
stay the proceedings in a second action until the costs in a prier one 
for the same cause, and between the same parties, had been paid. 
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But at a very early period, in actions of tort, for a malicious arrest 
or prosecution, or for a trespass, the court would make suchi an order, 
in the exercise of a sound discrétion, in a proper case. Tidd, Prac. 
(3d Am. Ed.) 438; Weston v. Withers, 2 Term R 511; Crawley v. 
Impey, 8 Taunt. 407; Henderson v. Griffin, 5 Pet. 158. In more ré- 
cent times the practice has been recognized, and it is now the gênerai 
rule to compel the plaintiff to pay the costs of the flrst action l)efore 
prosecuting a second one for the same cause, against the same de- 
fendant, in the same court, or in another court of concurrent juris- 
diction. The application of the rule is governed only by a Just re- 
gard to the rights of the parties, and to the circumstances under 
which it is applied for. Henderson v. Griflan, supra. The rule of 
practice as thus stated is not disputed by plaintiff 's counsel; but it 
is claimed that the plaintiff is exempt from its opération, inasmuch 
as he sued in forma pauperis in the first action, under the provisions 
of the act of congress of July 20, 1892 (27 Stat. 252). 

"Section 1. That any citizen of the United States, entitled to commence any 
suit or action In any court of the United States, may commence and prose- 
cute to conclusion any such suit or action without being required to prepay 
fées or costs, or give securlty therefor before or after bringing suit or action, 
upon flling in said court a statement under oath, in writing, that, because 
of his poverty, he is unable to pay the costs of said suit or action which he 
is about to commence, or to give security for the same, and that he belleves 
he is entitled to the redress he seeks by such suit or action, and setting forth 
briefly the nature of his alleged cause of action. 

"Sec. 2. That after any such suit or action shall hâve been brought, or 
that is now pending, the plaintifC may answer and avoid a demand for fées 
or security of costs by filing a lilie affldavit, and wilful false swearing in 
any affldavit provided for in this or the previous section, shall be punish- 
able as perjury as in other cases. 

"Sec. 3. That the officers of the court shall issue, serve ail process, and per- 
form ail duties in such cases, and witnesses shall attend as in other cases, 
and the plaintiff shall hâve the same remédies as are provided by law in 
other cases. 

"Sec. 4. That the court may request any attorney of the court to represent 
suc'h poor person, if it deems the cause worthy of a trial, and may dismiss 
any such cause so brought under this act if it be made to appear that the 
allégation of poverty is untrue, or if said court be satisfled that the alleged 
cause of action is frivolous or malicious. 

"Sec. 5. That judgment may be rendered for costs at the conclusion of the 
suit as in other cases: provided, that the United States shall not be liable 
for any of the costs thus incurred." 

By the first section of this act, it will be observed that the plain- 
tiff is not "required to prepay fées or costs, or to give security there- 
for," on iiling a sworn statement that, because of his poverty, he is 
unable to do either. Section 5 provides that judgment may be ren- 
dered for costs as in other cases. It is urged in opposition to the 
pending motion that to grant it would be to virtually nullify the act 
of July 20, 1892. We do not concur in this. It does not folîov? that, 
because the plaintiff was not required to prepay or give security for 
the costs of the flrst action, he may not be compelled to pay the judg- 
ment for costs therein before prosecuting a second one. The statute 
does not extend that far. He has already had his day in court, taken 
the beneflt of the statute, and voluntarily abandoned his suit, without 
assigning any satisfactory reason, then or since, for doing so. Ha 
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availed himself of the privilège of usiag the processes of tlie court 
and the services of its oflEicers in the effort to establish his claim,. 
without coinplying with the conditions imposed on the gênerai suit- 
or, and the statute cannot he construed in such manner as to confer 
upon him aiiy additional favor. He is entitled to no other exemption 
than those expressly given by the act, and he now stands in the same 
position as any other person who brings a second action for the same 
cause. To adopt the construction contended for would hâve the ef- 
fect of converting the statute into the means of indefinitely harassing 
the défendant. Such, clearly, is not the purpose of this bénéficiai 
act. It was designed to help an hooest poor suitor in establishing 
his just claims in a court of justice, not to put into his hands a 
weapon of offense. It not seldom happens, when a plaintiff, at the 
close of the évidence, f oresees an adverse verdict, he will take a non- 
suit, with the hope of procuring more proof in another trial beforfr 
another jury, and in another court. This course leads to a multi- 
plicity of suits, subjects a défendant who bas a just and légal défense 
to needless trouble and expense, and should not be encouraged. If 
the plaintiff should now be allowed to proceed with the action which 
he bas brought in this court, and claim immunity from the payment 
of costs of the first action, when and where would his experiment» 
stop? His cause may be a righteous one. Its merits bave not been; 
discussed hère, and can hâve no effect in the disposai of the motion.^ 
Let the rule be made absolute. 



UNITED STATES v. STANTON. 
(Circuit Court of Appeals, Second Circuit December 10, 1895.) 

No. 6()7. 

1. United States Attornbts — Fbbs — Attendakch befobb Commissioner. 

Under the provision glving attomeys a fee of five dollars per day for 
examinatlon before a judge or commissloner of "persons chargea with 
crime" (Rev. St. § 824), they are not entitled to such fee for days neces- 
sarily spent In Investigating cases, partly in the office of the United States 
commissloner, before arrest, and where no formai accusation was In fact 
made, nor any witnesses sworn and examined before the commissloner. 
37 Fed. 252, reversed. 

2. Same— Attbndancb bt Codnsel. 

No fee can be allowed for attendance of a United States attorney before 
a commissloner, where he was not présent in person, but by counsel, 
whom he employed to represent hlm. He must appear In person, or by. 
some one authorized by statute to appear in bis behalf. 37 Fed. 252, re- 
versed. 
8. Same— Intebnal Revenue Compromised Cases. 

A United States attorney is not entitled to a five-doUar fee for attend* 
ance before a commissloner in internai revenue compromised cases in or- 
der to discontinue the same pursuanl to the order of the commissloner of 
internai revenue, as the peremptory order of the commissloner is practi- 
cally a wlthdrawal of the charge. 37 Fed. 252, reversed. 

4. Same — Office Expbnses — Clerk Hire. 

He is entitled, out of the fées and émoluments of his office, to the ex- 
penses of the ordlnary and necessary télégraphie communications in re- 
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gard to criminal business, and of necessary clerk hlre, printing, and sta- 
tionery. 37 Fed. 252, afflrmed. 

In Error to the Circuit Court of the United States for thé District 
of Connecticut. 

This Is a writ of error to the circuit court for the district of Connecticut. 
Lewis B. Stanton, United States attorney for sald district from January 2, 
1885, to April 2, 1888, duly flled hls pétition under the act of March 3, 1887 
<chapter 359), to recover certain items lu hls accounts as district attorney 
which had been suspended or disallowed by the accounting ofllcers, or which, 
although allowed, hâve not been paid. Issue being joined, the case came on 
for hearing. Some of the items claimed were allowed by the court, and others 
disallowed. 37 Fed. 252. No revlew of any such disallowance was sought by 
the petltloner, but the United States assigned error, and took out this wrlt to 
revlew so much of the flndings and conclusions of the circuit court as al- 
lowed anythlng to the petltloner. Slnce the décision of the court, however, 
several of thèse items hâve been either withdrawn by the petltloner or paid 
by the accounting offlcers. It Is only necessary, therefore, to dlscuss the 
items still In dispute. 

Geo. F. McLean, U. S. Atty., for plaintifl in error. 
Lewis E. Stanton, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating tlie facts). 1. The circuit 
court allowed three items of âve dollars each for attendance before 
United States commissioner in the cases of Meech and Boath. Thèse 
persons were defaulting cashiers in two Norwich banks. The days 
charged for were days necessarily spent in Norwich in the actual 
examination and investigation of the cases, partly in the office of the 
commissioner, but before the arrest was made. No sworn testimony 
-of witnesses was taken before the commissioner on the days which 
were disallowed. The claim is made under section 824 of the United 
States Eevised Statutes, which provides that United States attorneys 
shall reçoive "for examination before a judge or commissioner of per- 
sons charged with crime flve dollars a day for the time necessarily 
employed." A strictly literal construction of this section would con- 
fine the allowances to days when the accused person we^s himself 
«xamined. The section, however, has been discussed in a brief but 
well-considered opinion of the attorney gênerai, June 7, 1858 (9 Op. 
Attys. Gen. 170), and the conclusion reached that the words "exam- 
ination of the person charged" mean "investigation of the case." 
This interprétation seems to hâve been uniformly accepted by the 
treasury department, for allowances are made for attendances before 
commissioners when sworn testimony is taken, although the person 
charged with crime is not himself examined. The section does, how- 
ever, distinctly require that there should be that formai accusation of 
crime which makes the investigation of the case by examination of 
witnesses before the commissioner a judicial function of that ofiScer. 
No such accusation appears to hâve been made in this case, nor 
any witnesses sworn and examined before the commissioner. We are 
unable, therefore, to concur in the opinion of the circuit judge. The 
item should be disallowed. 
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2. The next assignment of error is to the allowance of two per 
diems in the cases of Sparks and Borner. There werehearings bèfore 
the çoBi.niissioner in those cases, respectively, on August 12th and 
Augùst 15th, when the district attorney was absent on vacation. 
There is no assistant attorney in the district of Oonnecticut, and peti- 
tioner therefore employed counsel to represent him before the com- 
missioner. They attended, and were paid flve dollars each. We 
are of . opinion that the allowance of this item was error. No com- 
pensation should be allowed for attendance of a United States attor- 
ney before a commissioner unless he is présent in person, or by some 
person whom the statutes of the X^nited States authorize to appear 
in his behalf, The relation between the attorney and the govern- 
ment is personal, and he cannot delegate his functions to other coun- 
sel. As this item is not brought within the provisions of section 
363, 365, or 366, it should be disallowed. 

3. The next assignment of error is to the allowance of $70 for an 
item improperly described in the original bill of particulars as "14 dis- 
continuances before conimissioners at |5." The bill of particulars 
was amended so as to read, "Fourteen per diems for attendance before 
commissioners in internai revenue compromised cases in order to dis- 
continue proceedings pursuant to the order of commissioner of in- 
ternai revenue, |5.00 each, — 170." This claim is made under sec- 
tion 824. The circuit judge flnds as to each of thèse attendances 
that the service "is a necessary one, requires time, is useful, and is 
in the interest of economy and efificiency." He does not flnd, how- 
ever, that it was concerned with the investigation of the case of a per- 
son charged with crime. The peremptory order of the commissioner 
of internai revenue, which, except in certain cases pending in court, 
is conclusive, is practically a withdrawal of the charge. Rev. St. U. S. 
§§ 3229, 3231. The per diems are therefore not covered by section 
824, and should be disallowed. 

4. The remaining assignments of error are to the allowance of 
claims, |699 for clerk hire, $38.37 for telegrams, and |64.55 for sta- 
tionery. Thèse claims are made under section 835, which reads as 
follows: , 

"Sec. 835. No district attorney shall be allowed by the attorney gênerai to 
retaln of the fées and émoluments of bis office which he is required to luclude 
in his semlannual return for his personal compensation, over and above the 
necessary expenses of his office, Includlng necessary clerk hlre, to be audited 
and allowed by the proper accounting offlcers of the treasury department, a 
sum exceeding six thousand dollars a year." 

The circuit judge finds that the telegrams, which were produced, 
were the ordinary and necessary télégraphie communications in 
regard to criminal business; that the assistance of clerks was im- 
portant and necessary, and the sum claimed a moderate one (it was 
approvéd by the attorney gênerai); and that the printing and sta- 
tionery were a part of the necessary expenses of the office, the articles 
mentioned furnished and paid for. Inasmuch as both sides admit 
that the total fées and émoluments of the United States attorney for 
the district of Oonnecticut are less than |6,000 per annum by an 
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amount greater than thèse three items, it is unnecessary to discuss 
any of the spécial objections raised as to tlie propriety of thèse char- 
ges. We concur with the circuit judge in the conclusion that they 
are ail "necessary expenses of the office, including necessary clerk 
hire," and should be paid as such out of the fées and émoluments of 
the office of the United States attorney, which presumably hâve ail 
come into the hands of the treasury department. Kev. St. U. S. 
§ 3617. But if it were conceded that such claims for clerk hire and 
expenses should be disallowed, then an equal sum would stand to the 
crédit of the attorney as fées and émoluments not exceeding |6,000 a 
year, which the statute gives him as his personal compensation. The 
section last above quoted uses the word "retain," it being apparently 
the theory of the original draftsman that the attorney would collect 
ail the fées and émoluments of each fiscal year, and, after deducting 
the clerk hire and necessary expenses, would retain the whole residue 
as his Personal compensation if it be less than |6,000, and, if it be 
greater, would transmit to the treasury only the excess above $6,000. 
In practice, however, ail the fées and émoluments go to the treasury, 
and the attorney draws on the appropriate officers of the treasury 
department, with proper voucher«, for whatever items he is entitled 
to. It is suggested in the brief of plaintiff in error that the petitioner 
should not be paid this clerk hire and thèse office expenses, "because 
he has already received them by receiving ail the émoluments of his 
office."^ There is not in the record sufflcient évidence to enable us 
to détermine whether this qiiotation accurately states the facts. 
Assuming that the total fées and émoluments for a given year were 
|4,000, and that in the sa me year the attorney paid for clerk hire 
$250, and for necessary office expenses $50, his account would stand as 
follows: 

In treasury to crédit of district $4,000 

By drafts for clerk liire $ 250 

" " " office expenses 50 

" " " residue as personal compensation 3,700 

$4,000 

If, however, the drafts for clerk hire and expenses were rejected, 
the attorney would not be paid ail he is entitled to, unless there is 
paid him an additional $300 over and above the amount of his original 
drafts for personal compensation. Inasmuch as petitioner is still 
claiming the clerk hire and expenses, it seems improbable that he has 
ever drawn for the amount of thèse items as personal compensation. 
Without deflnite information on that point, however, we cannot 
détermine whether or not the circuit court erred in allowing him 
$802.92 for thèse items. 

The décision of the circuit court is reversed, and a new trial 
ordered; but, since plaintiff in error has prevailed as to some items 
only, and failed as to others, without costs of this court 
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HARMAN T. HAKMAN (two cases).» 

(Circuit Court of Appeals, Seventh Circuit November 6, 1895.) 

Nos. 38 and 55. 

1 PaKOL EviDKirpE — CONTEMPORANEOtJS WlMTING. 

Whére parties make an agreement partly In wrltlng and partly by paroi, 
and do net profess to reduce the entlre contract to wrlting, but only a 
certain part thereof, It Is compétent to show by paroi évidence the entlre 
contract; but— per Jenklns, Circuit Judge, dlssentlng— the oral agreement 
must be consistent wlth and must not contradlct the stipulations of the 
wrltten Contract. 

I. BaMB— WlTNBSSKS— COMPETBNCT AND CrEDIBILITT. 

Where nephe'ws who had taken possession of thelr uncle's lauds under 
a wrltten lease from hlm, and had made extenslve Improvements at thelr 
own expense, clalmed, after hls death, that the lease was only a part of 
the contract, and that there was a f urther paroi agreement that upon 
hls death they were to hâve the lands as thelr own, held, that whlle, 
under the statute of the United States, thelr own testlmony was admis- 
sible as against devlsees of thelr uncle, yet the court would be unwUUng 
to decree In thelr favor upon thelr testlmony alone, but would do so where 
thelr évidence was sufflclently corroborated. 

ft Dbkds — Dblivebt to Executor. 

A dellvery of deeds, pursuant to an oral contract under which the gran- 
tees were to hâve the lands after the grantor's death, toone of the gran- 
tees, as the executor of the grantor, to be opened after hls death, Is not 
a dellvery such as wUl Immedlately pass the tltle; and, If the deeds are 
afterwards recalled, the transaction Is a nuUity. 

4 Pabol Evidence— Admissibilitt — Contradiction of Wbitino — Additiokai. 
Agreement. 

Certain nepbews went Into possession of lands belonglng to thelr uncle, 
executlng a wrltten lease thereof. They also recelved of hlm some 
$15,000, for whlch they gave thelr notes, with Interest at 10 per cent. 
They spent the money malnly In maklng Improvements, and after hls 
death clalmed that there was an oral agreement, In addition to the lease, 
that upon hls death the land was to be thelrs absolutely, and that their 
notes for the borrowed money were also to be void. The lease was re- 
newed from tlme to tlme durlng the uncle's life, and rent and Interest 
were regularly paid. The lease contained some expressions apparently 
Inconsistent wlth the alleged oral agreement; and in the last extension 
a condition was added that "the party of the second part will quit and 
glve up possession of said premises at the expiration of any one year in 
case the party of the flrst part shall sell or convey ail or any part of said 
lands, or in the event that either party should die or become dissatlsfied," 
or upon failure to pay rent or Interest The nephews testlfled that they 
signed the extension containlng this condition because thelr uncle In- 
Bisted upon it, assurlng them that It would make no différence, and they 
should haye the lands just the same, and because he was aged, Infirm, 
fretful, and wlth- évidences of insanlty, whlch made them afrald to op- 
pose hlm. Thelr testlmony was strongly corroborated, both as to thls 
point and as to the existence of the oral agreement. This extension was 
eiecuted some months before the expiration of the then exlstlng term, 
and never went into opération, because of the uncle's death before that 
tlme. Bdd that, assumlng the nephews had a valuable equlty in the land, 
there was no considération for thls release of thelr rlghts, except as the 
eeal to the agreement imported a considération; that in a suit by the 
nephews against persons to whom the uncle had devised the lands the 
lease dld not operate as an estoppel by deed, because It came In question 
only in a collatéral way; that it dld not operate as an estoppel in pala, 
because no person was Induced by it to change hls condition to hls préju- 
dice; that Its hlghest efCect was as an admission by the nephews under 

'Behearing denied January 80, 1896. 



QASHAN V. HABMAN. 895 

■eal tliat thelr relation to thelr uncle was only that of landlord and ten- 
ant; tbat the court could conslder the évidence showlng the existence 
of the paroi agreement; that It was compétent for the court upon a 
proper and reasonable basls to reconclle the Inconslstencles between the 
ïeasiBS and the paroi évidence; and that, upon the whole évidence, the 
paroi agreement was sufficlently establlshed to enable the court to award 
a spécifie petformance thereof In respect to the conveyance of the lands. 
Jenklns, Circuit Judge, dlssentlng, on the ground that the alleged paroi 
agreement was not made out by clear and satlsfactory évidence, was ta 
direct contradiction of the writtea documents signed and sealed by the 
parties, and was, therefore, Inadmissible to control the meanlng thereof; 
and that on the whole case there was no such equlty In favor of the com- 
plalnants as would justify the court in excepting the case from the rule 
forbldding the contradiction of written contracta by paroi évidence. 51 
Fed. 113, reversed. 
6. Bamb. 

Beld, further, that as the notes for the borrowed money were glven upon 
a fuU considération, and were valld obligations at law, they stood upon 
différent ground, and, although there was évidence that the uncle In- 
tended to glve the nephews the principal at his death, there was no such 
equlty In favor of complainants as would warrant the court in enjoln- 
Ing the enforcement of judgments at law obtalned upon the notes by the 
uncle's executors. 

6. Bame— CoMPETKsrcT op WrTNEssBs— Death of Partt to Contbact. 

Where It Is sought to clalm real estate, after the death of the owner, 
under an allégea paroi contract, In addition to a contract In wrlting, that 
the parties maklng the clalm were to hâve the land upon the owner's 
death, the paroi contract may be supported by the testlmony of the 
clalmants as agalnst devlsees of the owner, as the statutes of the United 
States only exclude the testlmony of survivlng parties as agalnst the ex- 
ecutors or admlnlstrators of the deceas^d; but such évidence should not 
etand upon egual ground wlth the testlmony of a party who can be con- 
fronted wlth the one whose déclarations are in question, and a court of 
equlty should not only apply the gênerai rule that the évidence of the 
undertaklng should be clear and satlsfactory, but should also Inslst that 
Bueh évidence should In ail essentlal particulars stand uncontradlcted, 
and be fully corroborated. Per Jenklns, Circuit Judge, dlssentlng. 

7. Attornet and Client — Pbivtlbged Communications— Death of Client. 

The Ups of an attorney are forever closed as to statements made to hlm 
by a client, unless opened by the client, and thls does not cease by the 
sundering of the relation, nor upon the death of the client. The inhibi- 
tion of the law is enduring, prohibltlng at any time and under ail cir- 
cumstances the dlsclosure of the confldential communications of the cli- 
ent. Per Jenklns, Circuit Judge, dlssentlng. 

Appeals from the Circuit Courts of the United States for the 
Northern and Southern Divisions of the Northern District of Illinois. 

J. N. Jewett, E. A. Otis, and Horace S. Oakley, for appellant. 

John Lewis, Jesse A. Baldwin, James S. Norton, and A. D. Thom- 
as, for appellees. 

Before HARLAN, Circuit Justice, JENKINS, Circuit Judge, and 
BUNN, District Judge. 

BUNN, District Judge. Thèse causes are bills in chancery to en- 
join the collection of certain judgments at law recovered by the ex- 
ecutors of Jacob Harman, deceased, against the complainants, and 
to enforce spécifie performance of a contract for the conveyance of 
certain lands situate in Iroquois county, 111. The two cases stand 
Bubstantially, though not wholly, upon the same equities, and by con- 
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sent werè hieard together; the évidence in each of the cases, so f ar 
Is applicable, to be considered as offered in the other. 

It is alleged by the complainants that they each entered into pos- 
session of the land severally described in the h'ils of complaint un- 
dér an agreement with Jacob Harman, resting partly in paroi and 
partly in writing, by which they were respectively to take possession 
of the land .in question, which was for the most part unimproved, 
cultiyate and improve the same^ and pay an annual rent, to be 
agreed upon from time to time, to Jacob Harman, during the con- 
tinuance of his natural life, and aiso to pay interest upon certain 
sums of money advanced to them by said Jacob Harman; and that 
upon his death they were to hâve as their own the land, as well as 
the money so advanced; that they entered into possession under 
such agreement, occupying the land for a séries of years, numbering 
from 10 to 15 years, and until the death of Jacob Harman, on Feb- 
ruary 23, 1885, cultivating the land so occupied, and making large 
and valuable permanent improvements thereon, and paying the stip- 
ulated rent to Jacob Harman, and in ail respects fulâlling their 
agreement with him, insomuch that the same had at the time of his 
death become, as far as the complainants were concemed, a fully- 
executed agreement entitling them to a spécifie performance of the 
contract 

A large amount of testimony was taken, mainly of a paroi char- 
acter, tending to support the allégations of the bill. But among the 
other testimony is a lease in writing of the lands made by Jacob 
Harman to the complainants, respectively, and which was extended 
from timè to time by the parties. There is no intimation in the lease 
that there was any other contract existing between the parties, and 
the court below dismissed the bills, not because the alleged contract 
was not made and fully executed by the complainants, but because 
no paroi évidence could be received to show that any other relation 
existed between the parties than that of landlord and tenant as 
evidenced by the written lease. And, if the case cornes fairly within 
the strict rule of law applied by the court, excluding ail évidence of 
paroi testimony showing a fully-executed paroi agreement for the 
conveyance of the land, then the decrees must be affirmed. On the 
other hand, if it be allowable for this court to consider ail the évi- 
dence in the case, written and unwritten, in order to détermine what 
the f ull contract really was under which complainants held, a différ- 
ent resuit may undoubtedly be reached, and a larger and better eq- 
uity meted to the parties. 

It is nowhere questioned by the court below that a contract, such 
as is claimed by the complainants, existed in paroi, and that it had 
been fullj'^ executed by the complainants through ail the years during 
which they were in possession of the lands, paying the stipulated 
rent, and màking pernianent and valuable improvements, partly 
from money which they made on thé lands and partly from money 
which they borrowed from Jacob Harman for that purpose. But 
the complainants' bills were dismissed on the ground that the évi- 
dence of such agreement and the full exécution thereof cannot be 
considered by the court, because it conflicts with and seeks to change 
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the effect of the written lease. tJpon yery fuH and careful consid- 
ération of the case tliis court is of opinion tliat, instead of the case ; 
coming within the rule invoked by the court below, it cornes fairly 
within one of the acknowledged exceptions to that rule, which is 
that, where the parties make an agreement, partly in writing and 
partly by paroi, and do not profess to reduce the entire contract to 
writing, but only a certain part thereof, it is compétent to show the 
entire agreement. We think the case comes rather within the rule 
laid down by Greenleaf, and supported by the adjudged cases, as an 
exception to the rule f ollowed by the court below, as f ollows : "Nor 
does the rule apply in cases where the original contract was verbal 
and entire, and a part only of it was reduced to writing." See Greenl, 
Et. § 284a j 2 Tayl. Ev. §§ 1135-1147; Mann t. Smyser, 76 111. 365; 
Ludeke v. Sutherland, 87 111. 481; Bross v. Railroad Co., 9 111. App. 
363; Ballston, etc., Bank v. Marine Bank, 16 Wis. 125. If this may 
be done in this case, — that is, the entire contract be shown, — as we 
believe it may, without violence to established rules of law, the 
court will be in a position to do full justice to the parties according 
to the real nnderstanding. Indeed, it would rather imply a serions 
defect and limitation of the inhérent powers of a court of chancery 
if, in the circumstances of this case, as disclosed by the évidence, the 
court were precluded by a rule of évidence from preventing fraud 
and doing full justice to the parties according to the facts. As re- 
marked by the court below in its opinion, there is little conflict in 
the testimony, which goes to show that such an agreement existed 
as is claimed by the complainants, that it was acted upon and under- 
stood ail through the deal between the parties, and fully lived up 
to and executed by the complainants. Jacob Harman was an old 
man, was never married, and had no children. He was willing, and 
even eager, to enter into close family relations with the complain- 
ants, who were his nephews. He showed a strong désire and will 
to adopt them as his heirs, and to stand in the relation to them of 
loco parentis. He was always a thrifty man of property. He was 
a man of strong will, and with ail his désire to benefit his nephews 
he was very tenacious of doing it in his own peculiar way, and with- 
out any particular regard to their wishes, When the relation was 
entered into, and the boys went on to improve the lands, he insisted 
upon the contract, so far as it secured any benefit to him, being put 
into writing, securing the payment of a stipulated rent; while that 
portion which inured to the benefit of the nephews, and wàs, indeed, 
the principal inducement on their part to entering into the arrange- 
ment, he was willing should rest in paroi, requiring them to take his 
M'ord, oft repeated, for its performance, which they were willing to 
do. Sometimes he would intend to carry ont his part of the con- 
tract by making provisions in his various wills for giving them the 
lands upon his death. At other times, and on three distinct occa- 
sions, he made similar provisions by deeds, which were executed by 
him, but not to be delivered until his death; thus keeping the reins 
always in his own hands, and under his own control. His will was 
always law to the complainants, and he was always tenacious in hav- 
v.70F.no.lO— 57 
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ing them accède in ail points tô his wishes. But thère is no évi- 
dence that at itny time during his life he ever indicated any other 
intention thàn that of giving his nephews the lândj until just pre- 
vious to his déath, when he sent to Jacob M. Harman, to hâve him 
bring him the ënVèlope containing the deeds of the land, in order to 
make correction of a mistake; whereupon they were delivered up in- 
to his hands, which is the last trace that is had of their existence. 
The évidence shows that the complainants had implicit confidence 
in their uncle, and were always ready to bend their wishes to his. 
They were content that the main contract by which they were to 
hâve the land upon his death should rest in paroi, not doubting, but 
fully trusting, their uncle that he would do according to their mutual 
underetanding and agreement, which is proven by so many corrobo- 
rating proofs as to leave no reasonable doubt of its existence, and 
the oertainty of its terms. The court, in such a case, would not be 
willing to rest a decree in complainants' favor upon their testimony 
alone, though compétent to be given under the laws of congress, as 
the claim for spécifie performance of the contract for the sale of the 
land is not against the executors, but against the legatees and bene 
ficiaries under the will. But the complainants' testimony is cor- 
l'oborated by a large number of other witnesses, who were the neigh- 
bors and friends of both parties, who are wholly disinterested, and 
who give their testimony in such a way as to leave no reasonable 
doubt of its truth. 

The history of the case is substantially this : Jacob Harman was 
the brother of Anthony Harman, and for many years resided in 
Warren county, Ind. His brother Anthony, who is the f ather of the 
complainants, and also Oscar P. Harman, Waldo L. Harman, John J. 
Harman, Mrs. Lee, and Mrs. Hamilton, resided in the early 60's in 
Eandolph county, Mo. In 1852, and again in 1860, Jacob Harman 
visited his brother Anthony, who was then living upon his own farm 
ïn Missouri with his boys; among others, the complainants. Having 
no children, Jacob Harman proposed to take back to Indiana his 
oldest nephew, Jacob M. Harman, promising to maJîe him his princi- 
pal heir if he would go home with him to Indiana, and live with him 
as his son. Jacob M. Harman still being under âge, his father de- 
clined to let him go until arriving at his majority. Accordingly, 
Jacob M. continued to réside with his father until he became 21 
years of âge in 1862, when he went to live with his uncle in Indiana, 
and where he worked for him without compensation, while the little 
money he had brought from Missouri was placed in his uncle's hands, 
and was paid out to him in small sums, as the nephew requested. 
Anthony Harman, during the war, had become security for a slave- 
holder, who lost his slaves, and by that means Anthony lost a good 
part of his property in making good the debt. Being embarrassed, 
he conveyed his farm in Missouri to his brother Jacob for $1,500, 
which he received in cash, and thereupon removed to Warren coun- 
ty, Ind., and lived with Jacob upon the farm of the latter, working 
the farm on shares. This was in the f ail of 1864. Just prier to this 
event, Jacob Harman sent the nephew Jacob M. Harman to Mis- 
souri, to take charge of the farm Anthony had conveyed to Jacob, 
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and there remained until 1870, when the Missouri farm was ex- 
changed for lands in Indiana, and Jacob M. returned to live with 
his uncle Jacob in Indiana. Previously, however, to this, — ^in 1867, 
— ^the uncle and nephew had met at Banville, 111., whither cattle had 
been shîpped from the Missouri farm. At this meeting the relations 
which afterwards continued so long between Jacob Harman and 
this nephew began; that is to say, that relationship had its incep- 
tion at this meeting. It was agreed that Jacob, the uncle, should 
build a house upon his unimproved land in Iroquois countj, III., and 
that the next year Jacob M. should return from Missouri, and take 
the Iroquois county farm, which comprised seTeral thousand acres, 
and is mainly the land in controversy in thèse suits. The agreement 
was that Jacob Harman should reeeive rent for the farm du ring his 
life, and that upon his death the land should belong to the nephew. 
Afterwards Jacob Harman wrote the nephew to remain upon his 
farm in Missouri until he could sell it. The exchange of the Mis- 
souri farm for lands in Indiana was brought about in 1870, and it 
was not until the spring of 1871 that Jacob M. went into possession 
of the Illinois farm under the aforesaid agreenient. Meantime, in 
1808, Jacob Harman had sent another nephew. Oscar P. Harman, a 
brother of Jacob M., to settle upon the Iroquois county lands. He 
settled upon a portion of the lands, and began to improre them. In 
the spring of 1871, Jacob Harman sent Jacob M. to settle upon and 
assist in the improvement of the lands. During the flrst flve Tears — 
1870, 1871, 1872, 1873, and 1874— the rent Was sèttled by dividing the 
produce raised upon the land. The money to stock the place was fur- 
nished bytheuncle,thework donebythe nephews,who paidone-fourth 
of the net proceeds of the land to the uncle. At the close of thèse 
years a new arrangement was made. A change was made in the quan- 
tity of land to be held by each nephew, and also in the manner of pay- 
ing the rent. At this time ail of the uncle's lands in Iroquois county 
were held by thèse two nephews, except a small quantity leased t* 
one Gallup, who paid no rent. This lease was bought up, and an- 
other nephew, Jeremiah Eobert Harman, one of thèse complainants, 
waa let in to share the land with the other two. At this time the 
land was apportioned among the three nephews according to the 
wish of the uncle, and the division thus made continued until the 
death of Jacob Harman in 1885, except that Jacob M. Harman re- 
linquished one 80-acre tract, and a tract known in the litigation as 
the "Sumner Tract" of 460 acres was acquired by Jeremiah E. Har- 
man in 1880. Jeremiah E. Harman desired more land. Sumner 
owned 460 acres adjoining that allotted to him by the uncle. Jacob 
Harman owned about the same amount of land in Benton county, 
Ind. An exchange of thèse lands was effected by Jeremiah E. Har- 
man and one Fowler, the son-in-law of Sumner; Jeremiah E. Har- 
man paying $250 towards the diiïerence in the value. This Sumner 
tract was added to the land held by Jeremiah E. Harman, and on 
the same terms as the other, — ^that he should pay rent during the 
life of Jacob Harman, and then the lands should be his. Up to this 
time no mémorandum of the agreement to give the land to the 
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nephews had been put into writing except that Jacob Harman, by 
his wills, had deYised the lands to them, with a remainder over to 
their children, respectively. In March, 1880, immediately after the 
Sumner trade was effected, deeds were prepared and executed by 
Jacob Harman conveying ail the lands in Iroquois county to the 
three npphews. The person who prepared thèse deeds does not re- 
member the descriptions nor amount of land granted to each, and 
the deeds were never delivered, but they were absolute conveyances, 
purporting to give title in fee to the nephews respectively, and his 
wills also made during the period direct that packages of deeds 
found among his papers at his death should be given by his execu- 
tors to the persons to whom they were respectively addressed. In 

1881 the uncle again executed deeds of the land in Iroquois county 
to his nephews Jacob M. and Jeremiah R. Harman, but again the 
scriyener cannot remember the land conveyed in each, but remem- 
bers that the deeds called for a considérable quantity of land. In 

1882 he executed a third set of deeds which the scrivener, T. M. 
Davis, with the aid of the original mémorandum and plat furnished 
him by Jacob Harman, and apparently in his handwriting, is able 
to describe accurately, and which are the same lands claimed in 
this suit. Thèse deeds were placed by Davis in an envelope at Jacob 
Harman's request, and were afterwards sealed up with some other 
papers by the uncle, and handed to Jacob M. Harman, as one of the 
executors of his will, to be opened upon his death. This plat and 
mémorandum from which thèse deeds were drawn, and the testi- 
mony of the witness in regard to the transaction, are so important 
that we subjoin copies of the plat and mémorandum with a portion 
of Mr. Davis' testimony, as follows: 

Mémorandum. 

Indorsed on back of paper Is the followlng: 

"Jacob M. Harman, of 111., son of Anthony Harman. 
320 W. % Sec. 18, Town 25, North Range 10, West 

80 N. Va N. W. % Sec. 19, Town 25, North Range 10, West. 
640 Section 13, entire " " " " 11, " 

320 B. % Sec. 14, Town 25, North " IL " 

80 N. Va N. E. % Sec. 23, " " " 11, " 

160 N. % N. Va " 24, " " " 11, " 

40 S. E. :^ N. E. 14 Sec. 16, " " " 12, " 

ÎS1640 

ë O. p. Harman. 

5 320 W. V2 Sec. 14, Town 25, North Range 11, West 
g 320 E. % Sec. 15, " " " " 11. " 

. 160 E. % W. % Sec. 15, Town 25, Nortb Range 11, West 
® 40 N. E. % N. W. % Sec, 23, Town 25, North Range 11, West 

840 

As settled. 
J. R. Harman. 
80 N. % N. E. % Sec. 19, Town 25, Range 10, West 

John H. True, a mlnor, in Frederick Co., Va. 
40 S. E. % N. W. % Sec. 24, Town 25, North Range 11, West 
40 N. E. :^ S. W. Vi. Sec. 24, Town 25, North Range 11, West 

80" 
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Thomas M. Davis testifled, among other things, as follows: 
"He said he wanted to make deeds for those Illinois lands for the boys out there. 
That he before thought of leaving them by will, but sald he had made up bis niind 
now to leave them by deed. That he would like to hâve me prépare deeds. That 
the next time I came over I could bring them out for him, and hâve hls acknowl- 
edgment. At that time we made a plat of the lands, and flxed out the descrlp- 
tiod of the lands,— divided them as he wanted it amongst the boys, Matt, Oscar, 
and Bob. I hâve that plat now. [Witness hère produces plat referred to.] He 
also wanted a deed made for eighty acres to one of the True heirs. Jacob Har- 
man was présent when I prepared that plat. He saw that plat after I had pre- 
pared It, and looked over it, and said that it was as he wanted the deeds made. 
The written description on the slde of the paper I call the plat was put there 
at the time the plat was made. It Is In my handwrltlng. I got this description 
from Mr. Harman after we made the plat. He showed me what he wanted .lacob 
M. and Oscar P. to hâve, and then we took from the sections there the right 
descriptions. The words 'as settled' on this paper I suppose are in Mr. Harman's 
handwritiug. But I don't know. I didu't see him write it. They were on the 
paper when I put thèse descriptions on. Who wrote them I cannot tell. They 
hâve nothing to do with this paper. Jacob Harman furnlshed this pièce of paper 
upon whlchthis plat wa.s made. The word 'Featherland' was wrltteu across the 
edge of the paper at that time. Tliat has nothing to do with the paper that I 
know of . Mr. Harman, at the time of making thèse deeds, sald thèse boys in Illi- 
nois went there to farm thèse lands and to improve them; and then at hls death 
they were to nave them. Any way it was to be divided in the manner in which 
the deeds were made. Ile said they were paying him so much money every year, 
but I don't recoUect hls stating how much they pald every year. There was 
nothing said about their paying interest. At the same time I prepared a deed for 
eighty acres of land for this True boy. He said he wanted that eighty-aere tract 
to be deeded to the True boy. Hewas an heir in Virginia. The first time he spoke 
about it he said he would hâve to see the Illinois boys, and get them to release 
that, and then he wanted to deed that tô him. And then he went on, and told 
how he wanted to make the deed, and ail the clrcumstances. The pièce on the 
plat marked with the letters "J. R. H.,' the north % of the northeast % of 19, was 
a pièce of land over on the state Une that he wanted to deed to Jeremiah R. 
Harman. He sald he would see Matt, and get him to release that and this 
are one both. He wanted the eighty over next the state Une to be deeded to 
Jeremiah R. Harman, and I prepared the deeds that deeded that to Jeremiah. I 
made a deed for Jeremiah K. Harman's land, and one to Matt, and one to Oscar. 
The True deed vvas not made just at that time. It was made some time after 
that, because there was another matter that he wanted to try to fix up about the 
True land. He said he would not make that for a while. Two weeks may hâve 
elapsed between the time I made that plat and went home and prepared the 
deeds and took them back to him. It may hâve been as much as a month. Mr. 
Harman acknowledged the deeds that I had made, and I took the acknowledg- 
ment. I don't know whether Matt Harman had come from Illinois to Warren 
county between the time of my making the plat and coming back with the deeds. 
After having taken this acknowledgment I put the deeds in a white envelope, and 
laid them on the table. He said: 'Do not seal the envelope. I hâve some other 
papers that I want put In with the deeds;' and then he sald, 'When Matt comes 
down, I v.'Ul turn them ail over to him.' And he sald, 'When I put in those pa- 
pers I will seal it, and mark on the back of it "To be opened at my death" '; and 
he said: 'When Matt comes down, I wUl deliver them to him, and let him keep 
them, and at my death he can open them. and there wUl be the deeds. He can 
glve the deeds to the boys, and there wUl be hls deed for his land.' I never saw 
thfc white envelope afterwards. I do not know anything about it. I did not see 
him Write anything on it. He talked frequeutly about the lands in Illinois when 
I was there. He told me atxiut the agreement with the boys in regard to the 
lands, more than once, i do not reroUect that he ever told me what tliey were to 
pay per year for the use of the land. If he did I hâve forgotten It." 

It is insisted by complainants' counsel that the inaJcing and de- 
livery of thèse deeds was a conveyance of the land. But the difiî- 
culty with this view is that the deeds were not delivered to take 
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effect at that time, but were delivered to the nepliew Jacob M. Har- 
man, as one of the executors of Jacob Harman's will, to be opened 
and flnally delivered to the proper parties after his death; and were 
afterwards recalled by him, so that no delivery of the deeds to pass 
immédiate title was ever effected. It is further insisted that if 
the deeds did not serve to pass the title they constitnted a mémo- 
randum in writing to take the case out of the statute of frauds. 
But the difflculty with this view is that the deeds are not produced, 
and so the existence of the mémorandum in writing is depending 
wholly upon oral testimony, which to allow would seem to be to 
nullify the requirement of the statute. But we do not consider it 
necessary to détermine that question, because we think the case 
fairly taken out of the opération of the statute upon the well-settled 
ground of part performance of an oral contract for the conveyance 
of land, of which we shall speak hereafter. The importance of this 
testimony consista rather in its furnishing a strong and almost con- 
clusive corroborating circumstance of the other testimony, showing 
that a paroi agreement in fact existed for the conveyance of the 
land, notwithstanding some provisions of the leases which make 
strongly to the contrary, and which at first might seem quite incon- 
sistent with the existence of such a paroi contract. 

Thèse provisions contained in the leases constituted in the court 
below the stumbling block of the case, so far as complainants are 
concerned, and can only be explained, if at ail, by the peculiar rela- 
tion of the parties and the peculiar manner of their dealings with 
one another, by which Jacob Harman kept everything under his own 
control, and required his nephews to trust to his word. 

Thèse several leases executed by the parties, with the indorse- 
ments and extensions, are as follows: 

Lease of Jacob M. aud O. P. Harman. 

This agreement made and entered into on this the flrst day of Mareh, 1875, by 
and between Jacob Harman, of Warren County, and State of Indiana of the flrst 
part, aud Jacob M. Harman & Oscar P. Harman, of Iroquoise Oounty and State 
of Illinoyse of the second part, (wltnesseth) the party of the flrst part has tliis 
day rented or leased to the second party for the term of two years from this date, 
one cirtin tract or parcel of land lyiug and being in Iroquoise Oounty and State 
of Illinoyse, It being the lands on which the second partys now réside Isnowu and 
described as follows (To-wit) N. % of N. W. Qr. Sect. Section 19, West % of 
Section 18, Range 10, and Section 13 Sect. 14 E. % of Sect. lô— N. i^ of N. % 
Sect. 24— N. % of N. E. Qr. of Section 23 & N. E. of N. W. Sect. 23, Range 11 
West ail the lands in Town 25. The second party agrées to pay anualey as rent 
Twenty-two hmidred dollars (2200.00) and ail interest due on or before the first 
day of November eaeh yeare, and replant at the proper time, cultivate and lay 
down and proon as directed by the first party and in good order ail the planted 
on the West % of Section 14 & East % of Sect. 15 ail in town 25, Range 11 West, 
it being the fleld now in cultivation and called 800 acre field and to further do 
ail the plowing necessary In replanting and eultivating the hedge around the 
pasture, allsoe to ceepe ail fences, buildings and other improvements in good 
repair— it is further understood that the second party will replant, hoe and 
properly care for the hedge around the pasture and charge the flrst pavty one 
dollar per day for planting and howlng hedge. 

CJiveu under our hands and seales. 



Jacob Harman. 



This bring back for Jacob ) j"^"" M Harman 

Harman the other yoo keep. \ ^Q^^f^ ^^ "^X^"- 



Seale. 
Seale. 
Seale. 
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$1,500,00 September tlie 25th 1875. 

Flf teen Hundred Dollai-s paid on tlie within artickal as part of the rent for 
the year 1875. Jacob Harman. 

Kenis oettled on the within for the year 1876. Jacob Harman. 

The rents cettled on the within up to or for the year 1877. Jacob Harman. 

Ueuts ail paid on the within lands occupied by J. M. & 0. P. Harman to March 
1, A. D. 1879. Jacob Harman 

lîents ail paid on the within article to March Ist, A. D. 1880. This Jany. 24tli, 
ISSO. Jacob Harman. 

Keuts paid or cettled on the within articul to March the first 1881. 

Jacob Harman. 

Rents paid as settled up to March the flrst 1882. Jacob Harman. 

The rents paid on the within up to March the first 1883 

October SOth, 1876, by agreement of the above named pai-tles the foregoing ar- 
ticle of agreement or lease is extended and to run until the Ist day of March 1878 
J. M. & O. P. Harmans agrées in addition to the foregoing contract to replant 
plow and hoe ail the hedge rows, allsoe to prune & lay down ail the hedge as it 
may be needed, done as well as, ceepe ail the fences repaired, ail to be done in 
good order free from any additional charge. Giveu under our hands & seal. 

Jacob Harman. [Seal.] 
J. M. Harman. [Seal.] 
O. P. Hai-man. [Seal.] 

[Indorsed:] Rents and ta-x;es is paid on the within up to March the first, 1884. 

March llth. 1878, the above or foregoing lease (made March llth 1875) is by 
consent cf parties extended until the first day of March 1882 on the following 
conditions (to-wit) Jacob M. & O. P. Harman agrées on their part to replant 
where necessary, and properly plow, hoe, cultivale, lay down, top & prune as di- 
rected ail the hedge on ail the land described in the foregoing instrument and 
also plow and drain the water from said hedges, as well as keep ail the feucing 
in repair, the understandiug is the work of hedge and f ence is free from any ex- 
tra cJiarge. Also we agrée to pay ail rents and interest on or before the first day 
of Nov. of each year. J. M. Harman. [Seal.] 

O. P. Harman. [Seal.] 
Jacob Harman. [Seal.] 

January .31st, 18S2. By agreement of the above named parties which are 
Jacob Harman of Warren County, Indiana, party of the flrst part and J. M. Har- 
man & O. P. Harman of Iroquols County & State of Illinois parties of the sec- 
ond part, do by agreement extend the original article to which this is attached 
and dated March Ist 1875, until the first day of March 1885, and the parties of 
the second part do agrée in addition to the original contract, to replant, plow, 
hoe & cultivate ail the hedge rows also to prune and lay down ail the hedge, ail 
to be done, as & when needed, also to keep in good repair ail fences & buildings, 
ail to be done without any additional charge. And Jacob Harman reserves the 
privilège to build a school liouse on north side of Section 13, T. 25, R. 11. 

Given under our hands and seal. Jacob Harman. [Seal.] 

J. M. Harman. [Seal.] 
O. P. Harman. [Seal.] 

January 31st, 1882. By agreement of the above named parties which are Jacob 
Harman of Warren County & State of Indiana, party of the flrst part & J. M. 
Harman & O. P. Harman of Iroquols County & Sbite of Illinois, parties of 
the second part, do by agreement extend the original article to which this is at- 
tached and dated March Ist, 1875, until the flrst day of March, 1885. And the 
parties of the second part do agrée in addition to the original article to replant, 
plow, hoe and cultivate ail the hedges rows, also to prune and lay ail the hedges, 
ail to be done as & when needed. Also to keep in good repair ail fences & build- 
ings, ail to be done without any additional charge. And Jacob Harman reserves 
the privilège of building a school house on the north side of section 13, town 25, 
range 11. Given under our hands & seal. Jacob Harman. [Seal.] 

J. M. Harman. [Seal.] 
0. P. Harman. [Seal.] 
[Indorsed:] The within article has been settled and ail rents paid to March the 
flrst, 1885. 
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Wliereas, the above lease and article o£ agreement entered into by and between 
Jacob Harman of Warren County, State of Indiana, of the flrst part, and J. M. 
and O. P. Harman of Iroquois County, State of Illinois, of the second part com- 
mencing March tàe flrst, 187."), and extended and re^extended to Marcb the Ist, 
1885, as evidenced by the above written articles will expire on March the flrst, 
1885. Witnesseth, that It is bereby agreed by and between both parties that the 
same shall be extended on the same terms and witli ail the provisions and re- 
strictions therein contained commencing March the Ist, 1885, and to continue 
from year to year on the foUowing conditions (to-wit): That the said parties of 
the second part will quit and give up possession of said premises at the expira- 
tion of any one year in case the party of the fîrst part should sell or convey ail 
or any part of said lands, or In the event that either party should die or become 
dissatislied or in case of the party of tlie second part failing to pay ail or any 
part of the yearly rents or interests on or before the flrst day of November of 
any one year. And it is further agreed, that the party of the second part shall 
keèp in good repair the houses and other buildings, also fences, hedges, 
hedges, drains, &c., wlthout any further charges for the same. In witness 
whereof, we hâve hereto set our hands and seals thls 24th day of October, 1884. 

Jacob Harman. [Seal.] 
J. M. Harman. [Seal.] 
O. P. Harman. [Seal.] 

Lease of J. R. Harman. 

This article of agreement made and entered into this, the flrst day of March, 
1875, by and between Jacob Harman, of Warren County & State of Indiana, of 
the first part and Jeremiah Harman of Iroquoise County and State of Illinoyse 
of the second part (witnesseth) : The party of the flrst part has this day rented 
or leased tx) the second party for a term of two years commencing with this 
date, one clrtin tract or parcel of land lylng and being in Iroquoise County and 
State of Illinoyse, It being the land on whlch the second party now résides, 
known and described as follows, to-wlt: Southeast fractional Qr. section, east 
fractional half of northeast Qr., allsoe southwest Qr. of northeast Qr., ail in 
Sec. 7, town 25, N., range 10 west. For the fleld laying on the south part of said 
lands together with the building and ail other improvements thereto belonging 
at the followlng specifyed yearly rents, to-wit: For one hundred and twenty- 
flve acres (125) of said fleld at three dollars per acre a yeare, twenty-five (25) 
acres at one dollar per acre, the balance of the fleld called slue or pond free of 
rent supposed to be 5 acres. ïhe second party is to sow the S. W. corner of said 
iield to meadow and graslng, and allsoe ail rents an Interest to be paid on or 
before the Ist day of each yeare. And further, the second party is to do ail 
the necessary plowing plowing, for the hedge free of charge. The flrst party 
agrées to pay one dollar per day for planting and hoeing hedge. Glven under 
our hands and seales. Jacob Harman. [Seale.] 

Jerry B. Harman. [Seale.] 

[Written on side;] It is further agreed by the parties of this lease, that the 
pasturing of cattle on Ind. side is marked out by agreement. 

Jacob Harman. 
Jerry R. Harman. 

The rent only cetUed on the land for the year 1875. 
The rent Is cettled on the above lease up to March the flrst, 1877. 
The rent Is settled on the wlthm lease up March first, 1878. Jacob Harman. 
The rent for the lands for the to March year, 1879, Is paid also for the grasen 
is cettled for the same. Jacob Harman. 

October lOth, 1876, the above article of agreement or lease by agreement of 
tlie above partys is extended to March the flrst, 1878, and the foUowing aditions 
made to it, to-wit: The approve named Jeremiah R. Harman agrées to replant, 
plow and hoe in good order, ail the hedge in and around the above described 
fleld free of any additional charge, and alsoe keepe up and repair ail the fenc- 
ing around said fleld free of charge. And pay the same rent as described in 
the above foregoing article. 

Given under our hand and seale. Jacob Harman. [Seale.] 

Jerry B. Harman. [Seale.] 
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Marcii Ist, 1&78, the above or foregolng instrument dated Mardi Ist, 1875, la 
by consent of parties extended until Mardi Ist, 1882, on the t'oUowlng condi- 
tions, to-wlt: Jéremiah R. Harman agreed to do, wlthout extra charge, replant, 
plow, hoe, top, lay down, prune & allsoe plow and drain watter from tlie liedge 
where It is neeesary, the worclï to be done in good order, and in the manner as 
dlrected. 

Given under our hands and seale. Jacob Harman. [Seale.] 

Jerry E. Harman. [Seale.] 

[Indorsed:] The rents is cettled on the wlthin leas leas up to March the flrst, 
1S80. Jacob Harman. 

The rents and ail Is cettled up to March the first, 1881. Jacob Harman. 

The rent is cettle on the withln up to March, 1882. 

Rent pald on the withln up to March the flrst, 1883. 

The followjng is an adition to a lease made in the year 1875 and an adltion 
niade in the year 1878, by Jacob Harman of Warren County, ludiana, to Jéremiah 
Harman of Iroquoise County, Illinoyse. Now, Jacob Harman maiiea this addi- 
tloual leaae to to the following described lands, to-wit: Twelve (12) rods ofl: of 
south side of lots No. forty-one (41) and lot No. forty-two (42), in section six (6), 
ailsoe the east half of fractlonal section seven (7) and the east half of fractional 
sectlonal section No. eighteen (18) ail In township twenty-flve (25) north, range 
ten (10) west. J. R. Harman agrées to pay anualey as rent on or before the 
flrst day of November each yéare for the said premiaes flve hundred and flfty 
dollars and ceepe up ail repairs Of Improveroents and give the hedges ail the cul- 
tivation and triming necessary without any extra charge. Jacob Harman agrées 
to pay the tax on ail the personal property on said lands but wiU not pay for any 
Improvements or repairs that may be done. Given under our hands this the third 
of February, 1881. Jacob Harman. 

; (0. P. Harman.) Jerry R. Harman. 

This article of agreement made and entered Into on this the lOth day of Jan- . 
uary, 1882, by and between Jacob Harman of Warren County, Indiana, of the 
first part, and Jéremiah R. Hannan of Iroquoise County, Illinoys, of the second 
part, wltnesseth; The party of the first part has this day rented or leased to the 
second party for the term of two years comencing March the Ist, 1882, (unless 
elther of the P9.rity should dye before the experatlon of the time then the lease 
to close with the year of such death). The following described lands in Iroquoise 
County, Illinoyse, known and described as foUows, to-wit: Twelve (12) rods 
off of the south side of lot No. forty-one (41) and lot No. forty-two (42) in Sect. 
six (6), allsoe the east half oî fractlonal section No. seven (7) and the east half 
of fractional section No. eighteen (18), ail hi township twenty-flve (25), north 
of range 10 ten west. J. R. Harman agrées to pay anualey a rent on or before 
the first day of Npvember each yeare, flve hundred and flfty dollars (550) and 
ceepe up ail repairs on buildings, fendng, &c., and give the hedge ail the culti- 
yatlon, caré and triming necessary for it without any further charge and Jacob 
Harman wlll not pay for any àdditional building or improvements on the land. 
Given under our hand and seale. Jacob Harman. [Seale.] 

Jéremiah R. Harman. [Seale.] 

[Indorsed] The rents is paid on the withln leas up March the flrst, 1884. 

July the 2nd, 1884. Recèived of Jacob Harman, of Warren County, State of 
Indiana, one hundred and flfty dollars, part of It to pay the taxes on the Per- 
sonal property that is on east hait of section seven (7) and east half of section 
18, town 25, R, 10 W., ail in Iroquoise County, State of lUhiois. 

Jéremiah R. Harman. 

Whereas, the above lease and article of agreement entered Into the first day of 
Match, 1873, by and between Jaeob Harman of Warren County, State of Indiana, 
of the first part, and Jéremiah K. Harman pf Iroquois County, State of Illinois, 
of the secoiid part havlng béen extended and re-extended to March the Ist, 1884, 
did expire on said date. Witnesseth, that it is héreby agreed by and between both 
• parties that the same shall be extended from March the Ist, 1884, to continue 
from year to year with ail the provisions and restrictions therein contained and 
with the following conditions, to-wlt: That the said Jéremiah R. Harman is to 
hâve in addition to the lands now occupled by him, lot No. one, northeast corner 
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of section (39) nineteen, ail in town (25) twenty-flve, north of range (10) ten 
west, in the State of Illinois, by paying an additional yearly rent of flfty dol- 
lars, making in ail a yearly rent of six hundred dollars; and that the party of 
the second part will quit and glve up possession of said premises at the expira- 
tion of any one year in the event that either party should die or dizsatisfled, or 
in case the party of the flrst part should sell or convey ail or any part of said 
lands. Or by the failure of the party of the second part to pay ail or any part of 
the yearly rents or interest on or before the flrst day of November of any one 
year. And it is further agreed, that the party of the second part sliall keep in 
good repair ail buildings, fences, hedges and drains without any further charge. 
Given under our hands and seals. This 31 day of Oct. 1884. 

Jacob Harman. [Seal.] 

Jeremiah E. Harman. [Seal.] 

Exhibit B. 

March Ist, 1878. And further, it is agreed in connection with the aforenamed 
extention (bearing even date herewith) by & between the said parties, Jacob Har- 
man of the flrst part and Jacob M. Harman & O. P. Harman of the second part, 
that Jacob M. Harman is to tence a field north of creek on the northwest 14 of 
section 18 eighteen, town 25 north, range 10 west, and to hâve use of same 
during the term of said extention of lease. And to put on same not less than one 
hundred & flfty rods of tile of sizes & depth suffleient to drain same & to plant 
& cultivate a hedge around same to the best advantage to make a good hedge, 
Also further to plant and cultivate a grove on said land north of creek of soft 
maple or some other suitable plants or timber of not less than five acres. AU 
to be done at the expense of said Jacob M. Harman without any further charge, 
for whicb the said Jacob Harman ha s this day paid unto the said Jacob M. Har- 
man the snm of flf teen hundred dollars. And further, it is agreed that the said 
Jacob M. Harman may fence a fleld north of creek and cultivate same on N. EL 
^/4 of section 13, town 25 north, range 11 west, by hedging and tiling that part 
which he may fence and cultivate as said Jacob Harman may direct. And that 
the same is not to interfère in no way with the amounts to be paid unto said 
Jacob Harman as specified for rents in the original contract. 

Jacob Hai-man. [Seal.] 
J. M. Harman. [Seal.] 
O. P. Harman. [Seal.] 

It cannot be questioned that some of the provisions of thèse leases, 
especially that contained in the last extension, of October 24, 1884, 
are inconsistent with the idea that any contract existed between 
the parties, by which the nephews were to hâve the lands. There 
are two ways of regarding the case. One is that adopted by the 
court below, of viewing the leases as the only contract between the 
parties, because nothing else was put into writing, and that ail that 
was unwritten became at last merged in the last extension of the 
lease, which served to define and settle forever the real relation of 
the parties in regard to the lands, as being simply that of landlord 
and tenant, The other way of looking at the case is to consider ail 
the testimony, oral as well as written, to détermine what the under- 
standing was, and, if there be inconsistencies, to reconcile them as 
best we may, and so, upon the whole évidence, to détermine the real 
facts. If this may be done, we hâve not much hésitation in flnding, 
notwithstanding thèse inconsistent and contradictory provisions in 
the leases, that the évidence, taken as a whole, shows that it was 
the understanding and agreement, ail through the years the com- 
plainants were in possession, that if they improved the lands, paid 
the stipulated rent, and 10 per cent, interest on the money borrowed 
of Jacob Harman, so long as he lived, the principal of which they had 
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in large part put into improvements upon the land, the land itself 
was to be theirs in fee upon the uncle's death, and that to require 
them to pay the judgments, which we think they must, which were 
rendered against them upon the notes given for personal property 
sold, and borrowed money put into permanent improvements upon 
the land, and at the same time to deprive them of the land, as well 
as the improvements, would be to do them an injustice, which a court 
of equity should willingly avoid, if it may be done upon sound and 
recognized principles of equity jurisprudence. The account which 
the complainants and the witnesses give of the transaction, ail of 
which is strongly corroborated by the making of several wills and 
the deeds for the conveyance of the land, is substantially as follows: 

Jacob M. Harman, testifled : 

"During my boyhood I reslded with my father In Randolph county, Mis- 
souri. I Uved there from the tlme I was bom, the 31st day of December, 1841-, 
iintil I left there, In the month of January, 1862. I removed from there at the 
request of my uncle Jacob Harman. Jacob Harman told my father and I that, 
If I would go and Uve with hlm, he would make me, at hls death, his principal 
helr. That is what he told me at that time. He was a single man, never was 
married. That was in the month of January, 1862. I was entering in my twen- 
ty-flrst year. I went to llve with my uncle. When thls matter was talked over, 
Jacob Harman was at my father's place In Missouri. When I left Missouri, I 
went to the résidence of my uncle Jacob Harman, in Warren county, Indiana. 
I remained there with hlm, and worked for him on the place, until the fall of 
1864, wheu he sent me back to Missouri, to take charge of my father's farm, 
and my father removed to Warren county, to take charge of his farm. My go- 
Ing back to Missouri was a temporary arangement made by Uncle Jacob Harman. 
The arrangement was that I should go back to Missouri, and take charge of my 
father's farm, and arrange for hlm to move to Indiana, to take charge of uncle's 
farm for him. I sta'yed in Missouri until the spring of 1870. At that time 
the Missouri lands were exchanged for some lands in Benton county, Indiana. 
Then I removed to Indiana, and stayed on the Benton county land for that year. 
And in the spring of 1871 I moved to the land In Iroquols county, Illinois. The 
lands were in township No. 25 north, of fange 10 and 11 weat, and 40 acres in 
range 12 of the same town. I moved onto the lands in Iroquols county at the 
request of my uncle Jacob Harman. The arrangement was that I should move 
on thèse lands, and help uncle to Improve them, and at hls death ail hls Illinois 
land should be mine, except 840 acres on the west end of the place, which he 
had already arrangea should be my brother's. That is plalnly what he sald,— 
that I should move onto the land. He wanted me to move onto the lands, and 
I did move onto them, with that understanding. That Is what he said,— that if 
I would move on them, and help him to improve them, at his d^th that land 
ehould be mine. I consented, and did so. That arrangement was made in the 
year 1870. We talked in regard to the matter several times, and the talks were 
ail substantially the same,— I should move on to them,— and in the spring of 1871 
I did so. In the fall of 1866 I sold uncle a bunch of cattle,— a hundred or more 
head. I do not remember now, but it was 100 or more, which I was to deliver 
to him at Quincy, Illinois, In the spring of 1867. Before the time came for the 
cattle to be delivered at Quincy, uncle wrote me to come to Danville. He wanted 
me to come on with the cattle to Danville, Illinois. When the tlme came for 
them to be delivered, l went with the cattle to Danville. He wanted me to go 
td Danville, and he wanted to see me on some business. I went to Danville, and 
met him. He at that time made arrangements with me that he would put 
up a bouse on the Illinois lands, on which I should move in the spring of 1868. 
It was to be built on section 14, township 24, range 11. The house was built, 
but, before the time came for me to move, he wrote me that it would be best to 
remain on the Missouri lands until they could be dlsposed of, whereas. If I left 
them, the improvements would go down, and father would not realize as much 
for the land as he would if I stayed ànd kept the improvements up. I moved upon 
thç Iflnds in Iroqiiois county, Illinois, in March, 1871. When I flrst went there. 
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there was an agreement between Uncle Jacob and my brother Oscar and my- 
8elf that we sbould form a certain portion of thèse lands In partnershlp wltU 
uncle.— tbat is, we were to give uncle one-fourth o( tbe profits rrom the place; 
and we worked the lands in tbe same way In 1873 and 1874. We continued on 
and improved more of the lands, and paid him one-fourtb of what we made on 
them each year during those four years. Then, in the fall of 1874, uncle said 
he did not want any further bother in regard to the lands. During the years 
1871, 1872, 1873, and 1874, he had helped us to pay for the Improvements put on 
during tbat time, but there was not any great amount of improvements put on 
ûuring that tIme. There had been some hedges started, which we kept up, and 
he paid us for most of the work we done during those four years; but in the fall 
of 1874 It was arrangea between us that in the spring of 1875 we sbould enter 
into a lease, by which we were to pay him a certain rental for this land during 
bis life. The agreement with him was, we sbould go onto those lands and im- 
prove theffi at our own expense. In the fall of 1874 it was arranged that we 
sbould take tbe whole land under our own control, and continue to Improve them, 
and pay him a certain rental on them during bis life, and at hls death the elght 
bundred and forty acres on tbe west end of the place sbould be Oscar's, and the 
rest mine. Tbat agreement was never put In writlng. It was agreed that the 
amount of rent sbould be $2,200 each year, to be paid by Oscar P. Harman and 
myself, for 2,440 acres. Tbls agreement was made in the fall of 1874, but the 
leases, which were to secure him bis rent, were dated March 1, 1875. AU that 
time he let Oscar and I hâve $15,000. When Oscar P. Harman and myself set- 
tled on this land, in 1871, the west 800 acres had a hedge around it, and two crosa 
hedges on the high land. The hedge was not set on the low land. I could not 
say just bow long that hedge had been set out, but I should think about two 
years. This west 800 acres had a three-board fence ail around it. The forty 
acres at one corner of the 1,600 acres was inclosed, along with the 1,600 acres, in 
one pasture. It had a three-board fence on the south side, and on the east end 
for about three-quarters of a mile, wbere it connected with the fence of Mr. 
Sumner. Sumner's fence then continued on north on the east side, and ail the 
way along the north side. Some of the land on the west 800 acres had been 
broken up, but none at ail on mine,— the east 1,600 acres. There was a grove 
of about seventeen to twenty acres. Inslde of the grove it had been plowed. 

"Jacob Harman's principal reason for wanting the lands improved was, so that 
he could get more rental for them. He said tbat the lands, being improved, 
would be wortb more to him; and, further than that, I think he wanted to help 
us boys. When we went there, in 1871. Jacob Harman had some personal prop- 
erty on the place. He put a value on it, and turned it over at that value. I could 
not now State what the amount was, but it is in our flrst contract I hâve got 
that contract at home. The amount named in my bill is correct. The amount 
named in my bill is the amount that is in the flrst contract; the amount that 
he turned over in 1871. When I went there, in the spring of 1871, the east half 
of section 7, town 2,5, range 10 west, except the northwest quarter of the north- 
. east quarter thereof, were idle, and inclosed in Mr. Sumner's pasture. During 
the summer of 1871, Uncle Jacob proposed to me that we fence those lands, an<î 
îaake some use of them. He made the proposition that he would furnish the 
material to build the fence, if I would haul it and build it; that he would furnish 
the material to build the house, if I would haul the material, and he would pay 
the carpenter for building it. I hauled the material, and the fence was bullt; 
and I hauled the material, and the house was built. Uncle leased that place for 
1872 to a man named Gallup, and again to the same man for 1873 and 1874. 
During February, 1874, Gallup sold everythlng he had on the place, except what 
he had iu the bouse. He had possession of the house, and we could not get any 
satisfaction as to what he was going to do. If he did not farm the place, uncle 
would get nothing from it, because the rent came f rom a part of the crop. About 
the Ist of Aprll, 1874, I went to see Uncle Jacob Harman. Wblle I was there 
It was arrangea between father and Uncle Jacob that if I could get possession, 
when I retumed to Illinois, that my brother Jeremiah R. should go out and farm 
that place for that year. When I got back I got possession of It by paying Gal- 
lup $100. I then n'otlfied uncle what I had done, and my brother Jerry came 
eut and took possession of the place, and farmed it for that year. During the fall 
of 1874, when my uncle was but there to my house in Illinois, my brother Jerry 



910 FEDERAL BBPOBTKK, Vol. 70. 

R. wanted to move to Indlana. to father's, as he was not satlsfled there; but 
nncle seemed to want him to remaln and do somethlng for hlm, and uncl« 
proposed to me that te would pay me for the imjHWTement», the work whlch 
I had done on that, pièce of land, If I would surrender It and let hlm giv» 
it to Bob. That If Bob would stay on the lands, and Improve them at bis own 
expense, and pay him a rental on them dm-ing uncle's life, that at his death the 
lands should be Bob's. Uncle paid me for what work I had done on It, and he 
made that arrangement with Bob,— that the lands should be Bob's at uncle's 
death. Thereupon I surrendered thls tract of iand I hâve descrlbed, together with 
lot 41 in section 6. In the sprlng of 1880 uucle sold some lands to Edward C. 
Sumner,— the lands that laid over the state ïïne, on the Indlana side. He got 
from Mr. Sumner some lands in Illinois, nexf to the state Une. And, after he 
got those lands from Sumner uncle wanted me to release the north half of the 
northeast quarter of 19, for lilm to give It to Bob. I mean by Bob my brother 
Jeremlah R. Harman. He tpld m« that Bob should pay me for the improvements 
whlch I had put upon the land, and should pay hlm rent durlng hls llfe, and aftpr- 
wards Bob should put on whatever improyements he pleased; that If I would 
release them he would tiim them over to Bob, the same as he had the other 
land. J. B. Harman paid jiie .f60 for the Improvements. At the same time he 
wanted me to release the southeast quarter of the northwest quarter, and the 
northeast quarter of the S9.uthwest quarter, of section 24, town 25 north, range 11 
west, which lie Immedlately Bouth of the main body of lands, whlch he gave toa 
mlnor In Virginia by the name of John Ef, True. I surrendered that land. I had not 
made any Improvememtp on it. Jacob Harman was 81 years old when he dled, 
in February, 1885. In the spring of 1875 an arrangement was made between 
.Tacob Harman and J. E. fiarman and Oscar P. Harman and mygelf as to dlvid- 
Ing up the lands up between us. The east half of the west half, and the east 
half, of section 15, and the west half of section 14, and the northeast quarter 
of the northwest quartpr o)C section 23, town 25, r?inge 11, were to be Oscar's. 
The west half of sectton 18 and the nortib half pf the north half of section 19, 
town 25, range 10, sectipn 13, the east half of 14, the north half of the northeast 
quarter of 23, and the nqrth half of the north half of section 24, and the south- 
east quarter of the nortbwest quarter, and the northeast quai^ter of the South- 
west quarter, of section 24, town 25, range 11, west, were to be mine, with the 
southeast quarter of the northeast quarter ot section 16, town 25, range 12. Lot 
41 of section 6, and the southeast quarter, and the east half of the northeast 
quarter, and the southwest quarter of the northeast quarter, of section 7, should 
be Jeremlah R. Harman's. We ail took possession of theise lands. We went 
op and Improved them and farmed theni, ànâ paid him hls rent as we agreed. 

"Thls bas référence to the Ist of March, 1875, as I nnderstood it. Thèse 
lands were embraced in the leases which bave been introduced In évidence, ex- 
ceptlng the north half of the northeast qui^rter of 10, town 25, range 10, and 
the southeast quarter of the northwest quarter, and the northeast quarter of the 
Southwest quarter, of section 24, town 25, range 11, and the southeast quarter 
of the northeast quarter of section 16, town 25, range 12. The lease that bas 
been introduced in évidence is in the handwriting of my father, Anthony Har- 
man. I do not now remember that there was anything particular said as to the 
lease being drawn for a perlod of two years. Only it was understood it should 
be extended from time to time during hls llfe on the same terms, and with the 
same amount of rentaL After I took possession under thls agreement, I did, 
in the sprlng of 1877, rebuild ail the fënclng on the south side of the place. I 
set it far enough in to leave out a road, and leave the hedge on the outside of the 
fence. I set a hedge ail along the south side, for two miles, with the exception 
of a few rods on the east end. My recollection is that I put upon the place about 
flve and three-quarters miles of hedge. I do not thiuk It cost less than $2 a rod. 
I put not less than eight or nine miles of board fence on the premlses. I bave 
before stated that I think a panel of board fence would cost $1.85 or $1.90 a 
panel. I hâve since been figuring on it, and do not think that It would cost tbat 
much. I think it would cost $1.60 or $1.65 a panel of sixteen-foot board fence. 
A panel won't make a rod of siXteen-foot boards. I constructed about 220 
rods of dltches. I paid forty cents a rod for that dltch, besldes having four 
horses and a man at work helping to do It. I put in not less than 600 rods of 
tUe drains. It ranged in size from ûve to eight Inches. Most of U is flve and 
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six închéa. Tliere are about sixty or sevènty rods of It,— that is, eight inch. The 
work of puWng it In wouW cost me ten cents per foot per rod, and the tlle 
would average about three feet In deptb. The prlce of the tlle I do not now re- 
member. It was tnuch hlgher then than it is now. The eight-inch tile cost me 
$1 a rod at the factory. I do not think ail the tile, to take it straight through, 
would cost me less than $1.15 a rod. I think I hâve put the priée small. I 
think the cost was more than that. I hare not figured lately as to what the 
cost would be. I put an addition to the house of three rooms, which cost some- 
where between $400 and $500. I put up a building in the yard, with a cellar 
under it, that cost something near $500. I built another dwelliag house on the 
premises that cost $700. That is my recollection now. I built several comcribs 
on the place, and I should not think they would cost less than $700 or $800. 
I put up small sheds for coal at an expense of perhaps $70. I built a granary 
which probably cost $100 to $120. I put up a shed and machine house that cost 
$160 or $170. I set out two orehards,— one orchard of about three and a half 
or four acres, and another down on section 14, which was partly out when I went 
there. I fllled it in,— Icept fllling it in. The large orchard, up east, did not cost 
me less than $200, may be $250, besides the work of caring for it. On the east 
800 I put out a grove of seven acres of soft maple. Most of thèse improvements 
were made between the spring of 1877 and 1885. I had the means to make 
thèse improvements. The money that Uncle Jacob had furnished my brother 
Oscar and li with what money we made since we had been at work upon the 
farm. Thls $15,000, and more than that, was put into the place, in the shape of 
improvements. We used that money for that purpose. At the time this lease 
was made we had a talk in regard to it with Jacob Harman. That is, the un- 
derstanding was the lands should be ours. The talk was that the land should 
be ours at the death of Jacob Harman, as I hâve said, and that we should pay 
him the rent that Is named in the lease each year during his life for the use 
of those lands. The lease was made to secure him his rent. I had an inter- 
view with Jacob Harman about this lease along in the month of October, 1884. 
In the fall of 1884, uncle wanted us to islgn a new extension to our lease, to 
commence March 1, 1885, and he had It prepared. As prepared, it was not at 
ail as our understanding was what the lease should continue to be. The lease 
was in the handwriting of Jacob M. Hanpaû, of fcenton county, Indiana. He 
clalméd that he wrote it undet the instructions of Jacob Harman. We dld not 
want to sign it the way it was. Uncle substantially told us that it would make 
no différence as regards our rlght,— the signing pf it. That he intended that 
we should hâve the lands just as he had agreed with uS that we should. He 
presented it to us at his house. He sent for me to come to his house in Indiana. 
I do not kuow that he sent for me especially as regards that lease, because he 
was sending for me every two or three weeks continually during the whole year 
of 1884. During one of thèse times while I was there, he first spoke In regard to 
this extension. I do not remember that any one was présent when he spoke to 
me in regard to it. I do not know whether he then had it in his possession. It 
may hâve been talked about before I saw the copy. It may hâve been talked 
about between J. M. Harman, of Bénton county, and myself before I saw a copy 
of It. I saw it on October 24, 1884. Oscar and I had a talk with uncle in re- 
gard to it at that time, and Bob was there later. When he signed it, on October 
31, 1884. My objection to Signing it was that It was not as It was agreed the ex- 
tension should be. The conversation referredto was at the time we signed It. 
The evening before, or moi'hlng. We may hâve got there on the day of the 24th, 
and rigned it in the evenlug, and we may hâve signed it on the 25th. I do not 
remember that ainybody was by, except myself, my brocher, and Jacob Harman. 
My objeètiôn to signing it was because it was not as àuT former understanding 
had been that the extension should be made. He replied to that, that it should 
not Interfère with any of pur rights with regard to the premises or lands; that 
he intended the land should bè ours; that he intended we should hâve the lands, 
just the same as we hàd agreed. The mental condition bf the old man àt that 
time waô bad. I do not know that I cari describe it any further than he was 
very irritable and childish, and in fact we thought that he was insane. We al- 
Ways trled to do just as he dlrected us in every thing, because we did not dare 
to do différent We did not dare to do différent, because we had gohe to work 
on those lands, and expended a large amount of money, and our internat was 
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sùch that We did not daré to do anything différent than wbat hls wish was, for 
f ear that he lùlght do somethlng that would bedetrlmental to our IntCTests. That 
waa one reason why we humored Mm at that time; Q. You mean to say, then, 
that you and your brother just merely slgned thls extension simply because he 
wanted you to? (Objected to.) A. That is what I aim to say. ïes. Q. Did 
you ever refuse to sign any pàper that your uncle asked you to slgn? (Objected 
te.) A. I never did; Tliia extension was to take effect March 1, 1885. Uncle 
Jacob Harman died beforé the expiration of the prevlous extension. Jacob 
Harman was accustomed to direct us as If we were hls boys. He always did 
at ail times,— as if we were hls boys. I did not hâve any talk with hlm in the 
last months as to the titles to the land. I did not talk wlth him anything about 
the will. He wrote for me at one time to corne in the month of August, 1884, 
and It was immedlately after Joseph L. Harman of lowa had been there, and 
at the time I was there he spoke to me wlth regard to wantlng to rewrite hls 
will. The will which was then In existence we belleved was a will whieh he 
had made in 1882. We did not know that he had made one since. I asked him 
why he wanted to rewrite hls will. He said, 'I hâve always been leaving the 
residue of my estate to the American Bible Society, and I now belleve I will 
change it, and, In place of leaving it to the Bible society, I shall leave it to the 
nephews and nièces of my other brothers.' The Illinois lands, when I went on 
1hem, were not worth to eXceed $13 to $15 an acre. In 1885 they were worth 
at least $35. Posslbly could hâve been sold for more. We never asked Jacob 
Harman to pay for any more Improvements, for it was understood that he 
would not pay for any more, and in the winter of 1875 he said he would not 
pay for any more Improvements; that, whatever improvements we wanted to 
put on them, we could put on at our own expense, because the lands were ours, 
and we could make the improvements ourselves. I did not put the improve- 
ments upon the land with any Idea that I was putting Improvements upon the 
land of Jacob Harman." 

On croes-examinatioû he testifies: 

"The arrangement was made and the lease was slgned In the fall of 1874. 
The arrangement was talked over and understood before the lease was 
drawn up. I slgned the original lease and the varions extensions that are 
attàched to It. The original lease, dated March 1, 1875, is in the handwrlt- 
Ing of my father,, Anthony Harman. The extension dated October 30, 1876, 
is in my father's handwritlng. The one dated March 1, 1878, is my father's, 
except the bottom, which Is mine. The extension dated January 31 1882, 
Is in my handwritlng. The last extension is in the handwritlng of Jacob 
M. Harman, of Benton county. The varlous recelpts on the lease were ail 
slgned by my uncle Jacob Harman. The date in the last extension is in 
my handwritlng. I never objected to signing any paper that my uncle desired 
me to sign, except thls last extension or lease. I never objected to any prior 
leàse or extension, because those leases were for no other purpose than to se- 
cure him hls rent. That wàs the Intention and understanding of those leases 
and extensions. I say that because he said so. That was the understanding in 
the first place made in 1874. The lease was to secure him bis rent. That was 
a part of the verbal contract, and there was a written lease to follow. He 
wanted It to secure to him hls rent. My brother and I got thls $15.000 on 
March 1, 1875. There was no writing executed at the time, aside from the 
note. He had furnished us the money to pay for our three-fourths interest In 
the cattlé wè had on the place, and he owned one-fourth of the cattle. On the 
Ist of March hls oue-fourth of the cattle was appraised, and the amount which 
he had furnished us to put in our three-fourths of the cattle was added to it, 
with Interest which had accumulated on It, and one-fourth of the feed that we 
had on the place was added to that; and those items together, and may be 
some mpney that he paid to us, made the correct sum, 'together with the amount 
of horses and things that he tumed over to us in 1871 uuder the flrst contract." 

The testimony of Oscar B^annan and Jeremiah R. Harman is sub- 
stantially the same. In regard to the extension of the lease made in 
October, 1884, Jeremiah R. Harman tèstifles: 
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"I was présent in the fall of 1884, ■when the extension of thls lease was un- 
der considération. J. M. Harman and myself went together. I bave seen the 
extension signed October 24, 1884. 1 signed it along with Jacob Hannan. At 
the conversation between Jacob M. Harman, Jacob Hannan, and myself, about 
that extension, I said It was différent from tbe way I understood it, that our 
extensions would be, or had been ail along. He wanted to Ijnow why. I told 
liim it loolied as tbougli he could dispose of the lands, or any part of them, if 
he was a mind to, accordlng to that. He said it was like the others; or I think 
the other two parties, is the way he termed it. He said it should not interfère 
with any of our rights in any of our lands, and he wanted us to sign it. We 
did so. We objected to doing it In that way. I told Mm that it looked as though 
it would give him a right to sell the land. We boys taiked over the question 
as to whether we had better sign it, between ourselves, and concluded that bis 
mind was not right, and it would make him mad not to sign it, and we didn't 
know what he might do if we did not sign it. J. M. especially insisted that we 
had better sign it, and that it would not do not to sign it, and in that way 
we signed it. I am not an expert on insanity. His mind appeared feeble, and 
lie was weak; that Is, much more so than I had ever seen him before. I told 
the boys that he was not right at ail. My view was that he was partially 
crazy." 

Jeremiah R. Harman testifles in regard to the improvements he 
put upon the land he claims, and in regard to the last extension of 
the lease, as follows : 

"In the fall of 1874 I built an addition to the house, of two rooms and a 
pantry, and dug two wells, and made about a mile and a half of board fence. 
In the sprlng of 1875 I made considérable more fence. I do not remember just 
how much. And along in the summer I threw up some hedge rows in the 
low places around the tield on the south end of the east half of section 7, and 
flnished out the hedge fence around the fleld of about 180 acres of the south 
end of the east half of section 7, and also ditched along the south hedge, and 
part of the way on the north hedge, to an open ditch that was partly made in 
1874. During August and September I built a barn 32x36 feet, at a cost of 
S550, and did some repairing on the farm. I do not Just now remember how 
much. In the spiing of 1876 I put out an orchard of about an acre and a half, 
and put out with it a grove of soft maples and some willows. That was In some 
low ground. I tended the hedges during that year, and made some ditching. 
I do not now remember just how much. In the spring of 1877 I fenced the 
balance of the east half of 7, and lot 41, with an oak-board fence, and built 
another addition to the house at a cost of about $400, and kept up the repairs 
on the farm and other necessary improvements where needed; and so I con- 
tinued until the year 1880, when I built a granary at a cost of $250, and made 
some corncribs, about eighty feet long and eleven feet high and ten feet wide. 
In 1881 I made three ditches on the east half of 18 about half a mile long each. 
The ditches were measured by Mr. Nolin, whose évidence bas been taken. In 
1883 I tore the house ail to pièces, and built It over again, at a cost of $1,500, 
and made a very large shed for calves and young cattle. I believe it was 20x70 
feet. I also made a cow shed that year. In the year 1878 I dug a very large 
cistern, at an expense of $100, and built an ice house, at an expense of $100. 
In 1875 I built a hen house, and kept makihg additions to It until it got to be 
quite a building. I do not remember now just how much It cost, but I think, 
ail told, it was about $100. In 1878 I fenced the garden In, at an expense of 
$80, when I put out an orchard and a grove of about an acre and a half. There 
is about flve acres in the orchard and grove, ail told, Inclnding evergreens in 
the yard and small fruits of ail kinds. I constructed three miles and a quarter 
of osage hedge on the east half of section 7, and a mile and a half surround- 
ing the north half of the northeast quarter of 19, town 25, range 10 west. There 
is about five miles of board and wire fence, mixed, on the premises. It costs 
about $1.50 a rod to put up that mixed fence. There are about two and a half 
miles of wire fence, that costs about 75 cents a rod. I estimate ail the im- 
provements I had made on the place in the spring of 1885 to be worth about 
$11,000. I estimate theni to be worth that. It cost me more. There is a great 
deal of improving alway^ to be made on a farm that don't show much, and 
v.70p.no.lO— 5S' 
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cannot be estimated as worth anything, but then it cost somëthîng to make It. 
I resided on the premises from April 14, 1874, to March 18, 1885. I moved to 
the northeast quarter of section 14, town 25, range 11 weSt. * * * After that 
1 saw Jacob Harman about the extension, on the evenlng before I slgned this 
lease. That waSj I thlnk, on the 30th of October, 1884. I eaid to Jacob Harman 
that this lease spoke somethlng about releasing the land on certain conditions, 
and that was not accordlng to our agreement. He said that he had had J. M. 
Harman and O. P. Harman's prepared In the same way, and he dld not intend 
that shoùld Interfère wlth our rights In the land, and that he did not intend to 
convey or sell the land, but he had the lease drawn up in that way. That his 
business was bothering hlm a good deal, and he would like for me to sign the 
lease as it was. His physical condition at that time was weak. He seemed to 
be somewhat waverlng, and very irritable and fretful. At times he was kind,— 
seemed to be himself,— and other times he would Imagine his neighbors were 
contriving agalnst hlm. He was very hard of hearing, and his powers were 
falling; and, as I uever objected to doing anything that he really Insisted on 
my dolng, I told hlm that I would sign the lease, and dld so. He assured me 
that it should not make any différence in my rights, and that he did not intend 
to take the land away from me; that he had given it to me. That he often 
told me. He told me in the early part of the year 1882 that he had deeded ail 
thèse lands to pie that I had, mentioniug twelve rods off of lots 41 and 42 in sec- 
tion 6, and the east fractional half of section 7, and the east fractlonal half of 
section 18, and the north one-half of the northeast one-fourth ot section 19 in 
town 25, range 10 west. He told me in the early part of 1882 that he had 
those lands ail deeded to me, taid that I should get the deeds at his death; and 
I never, after that, bothered myself much aboUt his wlll. When I got this land 
in section 19 from J. M. Harman, the hedge had been set out and tended for 
three years, but was not half • a fence. I laid the hedge down, and kept it 
pruned and trimmed from that time up to the death of Jacob Harman. I put 
about fifty or sixty rods of wlre fence on the place, and made about eighty 
rods of open ditoh. I paid ail the rent that was due Jacob Harman up to 
March 1, 1884." 

Jordan Boberts, a neighbor and friend of the Harmans, testifles: 

"I am sixty-slx years old, and live In Warren county, Indlana. I am a farm- 
er. * * * I flrst became aCqùahited wlth Jacob Harman, déceased, in War- 
ren county, ta 1847. * * • He frequently talked wlth me Wlth référence to 
his Illinois lands, and thèlr occupancy by the three sons of Anthony Harroan, 
and as to his Indlana lands. I had conversations wlth hlm durlng the year i884 
wlth référence "to the extension of the leàsè made that year with the boys in 
Illinois. I often talked with Mm, or he would With me, about his boys. I 
had thèse conversations wlth hlm about thé extensions of the leases in his room. 
It was upori the occasion whén I went up there, and the boys had been in there, 
and he aiways would tell me when they carne in there. I mean, by 'belng in 
there,' they came In from Illinois, and he told rhethey came In, and they ob- 
jected to renfewing the extension on account that they thought It would put 
them out of their land, some way; and he sal<? that 'I guarantied them that I 
wouldn't do it,' and that that was their lands. and thén he said, after they had 
considered It, they slgned this extension. I told hlm that was ail right,— that 
I reckoned the boys wanted to do right about it,— and I know he did. I only 
said that to keep hlm quiet. He said that was their lands, and nobody felse's. I 
heard him say it at différent times during his slekness. I cannot say how long, 
but at différent times he talked about his business. About this extension mat- 
ter, I don't know just how long it was before he dled. I cannot reffiember, be- 
cause I never expectëd to be called upon In a controversy about It. As to the 
extensions, he told ine this: ^e said he had rented It to them from year to 
year,— their lands,— and they came in and pald their interest and their rents; 
and I asked him how much Interest they paid him, and he said ten on their 
notes, and he said that was to keep up his llttlé charitable purposès. I did not 
ask Mm what that was. He told me the lease w^s a contract for the land from 
year to year. He said the boys ref used to sign it, for f ear It would get them 
out of the land he gavé them. He sald they tOld hlm that they dld not want 
to sign it untU he told thenï about the land that \yas their land, and nobody 
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else's. They objected to sign it when he presented the leases until they found 
out about It. The way they found out about it, he told them. He 'rt'ent on 
and flxed It up just as he always had done." 

Benjamin P. Spears, another neighbor, who had been acquainted 
with Jacob ïïarman since 1854, testifies: 

"He said he was going out to see how the boys were getting along; they were 
Improving a good deal, and he wanted to see how they were getting along. 
He said he was going out there to see how the boys were getting along with 
their Improvements, and I said, 'Why don't you let the boys corne and see you?' 
And he said he would llke to ride out, anyway. And I said: 'What are you 
going to do with ail this land when you die? You are getting old, and you will 
die pretty soon.' And he said; 'I haven't much land, any more. The land 
belongs to the boys. I gave that land to Anthony's boys, but they pay the old 
man a certain rental during his lifetime.' " 

John J. Harman, a brother of complainants, testifies to a conver- 
sation had with Jacob Harman in 1884 about the refusai of the three 
nephews to sign the last extension of October, 1884, as follows: 

"I had a conversation with my uncle during the fall of the year previous to 
his death, in which he spoke in relation to leases existing between himself and 
my brothers in Illinois. The way that conversation came up, he sent down for 
me, and I went up there, and we were talking about the boys being in, and 
about having those leases prepared for them, and he said they refused to sign 
them untll he made it satisfactory to them; that it was ail right for them to 
sign them; that the land there was ail to be theirs, anyliow; that it would 
make no différence that it had been given them; that they then signed them. 
* * * 1 bave heard him say what the aiTangement was, under which the 
boys were on those lands in Illinois. He said they were to go ahead and im- 
prove the lands at their own expense, and that he was not going to put any 
more improvements on them. They would hâve to do the improving, and 
at his death the land would be theirs. He said they were to pay him a rent, 
also, until his death." 

And on cross-examination he says: 

"The old gentleman told me that they refused to sign the leases until he had 
made the thing satisfactory; that it would not interfère with what had already 
been given. That is exactly what he told me." 

N. Z. Wiley, an attomey, in whose oiBce the land trade with Sum- 
ner was made, testifies: 

"Jacob Harman said to me on that occasion that thèse boys (that is the way 
he designated them) went to Illinois, there, at his solicitation, to improve those 
lands, and he had an agreement with them that they should occupy those lands 
and improve them, and pay him a rental upcn them, for which he said he had 
contracted with them during his lifetime, and at his death the lands were to 
go to them; and when it come to making the deed either to Jacob M. Harman 
or Oscar Harman, which included a larger tract of land than either of the 
others, I spoke to him, and asked him why it was that under this arrangement 
one of thèse boys was to get much more land than the other. He explained it 
this way, whichever one it was. I tbink it was Jacob M. I am not certain. 
He said he went out the flrst of any of them, when it was a raw country." 

Ira Brown, the attending physician of Jacob Harman, testifies to 
a conversation had with him in 1877, as follows: 

"He made the remark that he didn't tbink that he would ever put out an- 
other rod of hedge. I said: 'You are putting out a lot of new hedge, aren't 
you? I see there is a mile or two of hedge coming out on the south side of your 
farm now.' He said: 'No, he was not putting that out. Matt was putting that 
out.' I said, 'Why, are they putting ail the improvements on the place now?' 
and he said, 'Yes.' He also said: 'I hâve divided the land up among them, and 
ma,âe arrangement with them that, whateyer improvements they put on there. 
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they sl^^ll put on at thelr own expense; that I am not going to put another 
dollar thçre, and that whatever they want they shall put there; and that the 
lands are dlvided among them, bo that each one knows where hls land Is, 
and, whatever improvements he puts on, why he will hâve It, He said: 'I am 
not golng to put another doUar's improvement on there. AU that I expect ont 
of that land from now on is my little rent.' That is about the sum and sub- 
stance of the conversation. He said at hls death the lands were to go to thèse 
three boys, and whatever they put on the lands was to be theirs at his death. 
He said ail he got out of It was a little rent during his lifetime." 

W. B. Fowler, who was trying to close up the Sumner trade, tes- 
tifles: 

"His opposition was very declded, and he said to me, 'I cannot allow that 
east half of section seven to go Into this trade, for the reason that I hâve given 
it to Jerry Harman." 

Richard Poster, a farmer and trader, who knew Jacob Harman 
since 1866, testifles to a conversation with him as follows: 

"He stated to me that the boys were worklng on those lands, and making 
Improvements for whleh atthat time hehad not been pald,and really they were 
worklng for him in this arrangement. He said that they had arranged It dif- 
ferently now; that they were going on and improve the lands as was fit and 
proper, and they were to bave the use of them, and pay him a certain sum an- 
nually for the use of the lands, and to pay interest on a sum of money; that 
eventually it would be ail rlght; that he Intended that the lands and money 
should be theirs. He stated that there was an agreement between them that 
they should work the lands, and pay certain rents and interest on a certain sum 
of money. He did not name what sum of money. Yes, he told me eventually 
that, if such rents and Interest were paid, that the property would be theirs. 
That is pretty much the substance of the whole conversation, though he did a 
good deal of talking." 

Frank M. Allen testifles: 

"He [.lacob Harman] said the boys were improving that land and flxlng It 
for homes, and he said this money that he loaned them he had charged ten 
per cent. Interest on. 1 made the remark, 'Ain't that pretty good interest?' 
He told me they couldn't pay their interest and make the Improvements alone. 
I don't know anything about the amount of business they were doing. Says 
he: . 'I want to make them industrious and economical. I want them to pay the 
Interest and fix the place up, and when I am dead it is ail theirs, anyway. I 
intend them to hâve it.' Then he said they were paying him rent, besides in- 
terest for the farm. The boys on his land in Illinois were paying rent, besides 
interest. He said they were to hâve the place. That was ail he said in regard 
to this land, or about any land in Illinois. He said there was an understanding 
between him and the boys that they should hâve that land." 

John Vanderbilt testifles: 

"He said he had land in Illinois, there, and three of his brother's boys were 
on it, improving it, and were to pay him rent for the use of it He was telling 
me what he was going to do; that he was going to leave it to the boys out 
there; he was letting them Improve It; and so on. At that time he said he 
was going to give the boys that land out there. They were going on, and pay 
him so much rent, and interest on the money loaned, as long as he Uved. After 
his death it would be theirs. And he got to talking about his other lands. He 
said there was an agreement about that land between him and the boys." 

Enoch P. Pierson, who lived in the neighborhood, and worked for 
Jacob Harman, testifles: 

"I had a conversation with .Tacob Harman, deceased, about thèse three boys. 
He said they were llving on his land in Illinois; farming hls lands and im- 
proving them. He told what they were to do. There seemed to be an agree- 
ment. I don't knoW^ just how he expressed hlmself, but they were improving 
lands, and It was to be theirs at his death, I mean the three boys. I thlnk they 
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save the paiticulars at the time, but, not being interested, I do not remember 
anything about it. He told me about going to the Illinois lands, and something 
about their paylng him,— something about an account. I remember him speak- 
ing about it. I do not remember how long it was to continue. This conversa- 
tion was In the latter part of 1882, at the home place, in Warren county. I was 
cutting a ditch on the west side of the place, on Kickapoo creek. * * * i 
asked him how the boys were getting along. He told me Bob was dlssatisfied 
the first year he was there, and said that he had given him an interest in tliat 
land, as an inducementto get him to be satisfled. It seems to me that he said that 
Matt and Oscar had had control of thèse lands, and it was necessary that they 
should relinquish part of their claims, in order that Bob should be satisfled 
there, whicb they did. He had procured a parcel of the lands from the other 
boys for Bob, so he told me. I think he told me then where Robert's lands 
were, with référence to Matt's and Oscar's, but, not being interested in the 
matter, I didn't remember. • » * Uucle Jacob said: 'There is a weed grow- 
Ing hère on the place, to be scattered over the ground. They could keep them 
down. I want them to do it, for they know it is theirs when I am done with it.' " 

J. D. Stingley, a druggist and neighbor, testifles: 

"I hâve heard Jacob Harman talk about bis Iroquois lands, and his nephews 
living thereon. He was a great man to talk about his business, and he talked 
to me about It several différent times in the last fifteen years, up to the tlme 
of his death. He told me the arrangement he had with the boys in Illinois, and 
spoke about it three or four différent times. He was to give Matt so much land. 
It seems to me he would hâve a llttle more ttian the rest. It runs in my mind 
that he had 2,400 or 2,500 acres of land. Matt was to get a Uttle more, and 
Oscar was to hâve the second largest, and Bob the smallest amount. As I un- 
derstand it, Matt was to hâve the largest. He chargea them so much a year 
rent." 

xVnthony Harman testified as follows: 

"He stated to me, and it was my understanding, that they was to hâve the 
land to live on, but they had to pay him rent as long as he lived, but that rent 
was to terminate at his death. Then those lands were to be theirs." 

And in référence to what Jacob Harman said about the efifect of 
the last lease, and his brother's mental condition at the time, An- 
thony Harman testifles: 

•'What he said was that it wasn't to change relations at aU; that he only 
wanted it. And I think he said that, inasmuch that he couldn't naturally expect 
to live long, that it was to terminate at the end of the year of his death. My 
idea was that it was to terminate, and that was the reason for the making of 
that provision. He said it was no différent occasion; it was not to affect the 
title or our interest. That was the understanding among us ail. If we had 
went into an argument, opposing him, at that time, I think he would hâve 
become an entire maniac. I do not doubt that we would hâve had to take him 
to the hospital, or something of that sort. I think he would hâve run entirely 
wild. During the last year of his life we never opposed him, because we were 
afraid of the resuit. We thought it would make him that much worse. The 
biggest craze he had, apparently, was in référence to surveying, and the cor- 
ners of his land. He would imagine that somebody had moved certain corners. 
He would ask time and again if there had been a survey there, and who had 
made the survey, and if the corners had been removed; and there wasn't any- 
thing of the sort in existence, and none of us could say the corners were re- 
moved at ail." 

There is also évidence to show that Jacob Harman induced his 
brother Anthony to give his own land to his daughters upon the 
assurance that he (Jacob Harman) had already made provisions for 
Anthony's boys, and that they did not need it. 

The only excuse which could warrant so full a statement of the 
testimpny, mainly in the language of the several witnesses, to sup- 
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port the conclusions we hâve reaclied, is the peculiar nature and 
circumstances of the case. There is also other testimony, of a like 
character as the foregoing, going to show that the complainants went 
upon the lands in question, and put large and valuable improve- 
ments upon them, under an oral agreement and under standing that 
they were to pay an annual rent, to be secured by a lease, and 10 
per cent, interest upon the |15,000 that Jacob M. Harman had bor- 
rowed and the $5,000 that Jeremiah R. Harman had borrowed, and 
for which they had given their notes to Jacob Harman during his 
life, and that upon his death the land was to belong to them. In- 
deed, as intimated by the court below, there is little or no conflict 
in the évidence upon this question, except that which exists between 
the oral agreement and some particular provisions contained in the 
leases, and especially in the last lease of October, 1884; and there 
can be no doubt that there are provisions in the last-named lease that 
are inconsistent with the gênerai oral agreement, under which there 
is such an abundance of évidence to show that the complainants were 
induced to go into possession and make the improvements. And 
the question is whether it is compétent for the court, upon any proper 
and reasonable basis, to reconcile thèse inConsistencies, or whether 
the leases only can be considered, as determining the true and only 
relation of the parties. The provision in the earlier leases which is 
relied upon to show inconsistency is the one which provides that the 
complainants shall cultivate, prune, and lay down the hedges, and 
charge Jacob Harman one dollar a day for the work; but consider- 
ing the relation of the parties, from the whole évidence, it is not 
very difl3cult to account for this provision. Jacob Harman had been 
paying for improvements upon the land. Much of the land was low, 
and needed to be drained. It was almost worthless for purposes of 
renting until improvements were made.' The évidence shows he had 
a great partiality for hedges. It was a sort of specialty with Jacob 
Harman. He wanted good hedges, and he wanted to help the boys, 
and he wanted the place in shape where they could afford to pay 
rent and a high rate of interest, — much more than the légal rate, or 
the complainants could afford to pay upon the large sums of money 
he had advanced to them. In one of the leases the payment of inter- 
est is provided for. There is no reason why it should be, as the notes 
provided for it, but the provision is put in the lease, showing the 
willingness of the uncle to put everything into writing which se- 
cured anything to him, or which inured in any way to his beneflt, 
though he was equally willing that his nephews should rely upon his 
naked word for that part of the contract which made for their bene- 
fit; and the évidence shows beyond question that in gênerai, and 
until the last year or years of his life, when he was in failing health 
and had come under adverse influences, he fully intended to carry ont 
his agreement to give them the land. This he did by the exécution 
of wills during the early years of their relationship, and latterly by 
making deeds of the land to them, to be delivered upon his death. 
The évidence is conclusive that in 18S2 he executed deeds to the 
complainants of lands which they are now claiming, and caused them 
to be sealed up and delivered to Jacob M. Harman, whom he in- 
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tended then as one of his executors, to be opened and delivered, upon 
Ms death, to the proper parties. It is true that a little before his 
death he recalled thèse deeds, probably destroyed them, and made 
provision in his will by which the land they were to hâve by the 
deeds, as well as the improveinents, for the most part, were taken 
from them and given to other parties; and it is now insisted that a 
court of equity is powerless to do justice in the premises, because 
of the strict rule of évidence that paroi proofs cannot be admitted to 
change the effect of a written agreement. But if this rule was of 
universal application a court of equity could not relieve in case of 
fraud or mistake, and it could not receive évidence to show that a 
conveyance of land absolute upon its face was intended by the par- 
ties as security merely. The money secured might be only a hun- 
dredth part the value of the land, and yet equity will permit paroi 
proof to show the intent of the parties that the conveyance is in- 
tended as a mortgage only. If a court of chancery, in so important 
a transaction, and in tbe peculiar circumstances of this case, is pre- 
vented by a rule of évidence from doing f ull justice upon the prem- 
ises and ail the facts of the case, and satisfying the conscience of the 
court, it might almost as well shut up its doors, and turn the parties 
over to their rights at law. The court below held in substance that 
ail the talk and agreements between the parties, running through 
ten or a dozen years, were merged in the last extension of the lease, 
which never in fact took effect, because Jacob Harman met his 
death before the existing lease had expired, and consequently before 
there was any need of any extension. The provision in the lease of 
October, 1884, which is supposed to flx forever the relation and the 
rights of the parties, is as folIoWs: 

"Whereas, the above lease and article of agreement entered into by and be- 
tween Jacob Harman of Warren County, State of Indiana, of the first part and 
J. M. and 0, P. Harman of Iroquois County, State of Illinois, of the second part, 
commencing March the first, 1875, and extended to March the first, 1885, as 
evidenced by the above written article will expire March the first, 1885, Wit- 
nesseth, that It Is hereby agreed by and between both parties that the same 
shall be extended on the same tenns, and with ail the provisions and restrictions 
tlierein contalned, commencing March the first, 1885, and to continue, from year 
to year on the followiug conditions, to wit: That the parties of the second part 
will quit and give up possession of said premises at the expiration of any one 
year In case the party of the first part shall sell or convey ail or any part of said 
lands, or in the event that either party should die or become dissatisfled or in 
case of the party of the second part, faillng to pay ail or any part of the yearly 
rents or interest on or before the first day of November of any one year." 

The court below held that the final relation of the parties was 
fixed by this extension of the lease, and that ail the former talk and 
understanding between the parties, by which complainants were to 
hâve the land, was merged in this writing. This seems to the court 
rather a misapplication of the rule invoked, than being a resuit of 
the rule itself. If it be conceded that up to October, 1884, when this 
extension was signed, the complainants had been in possession under 
such an agreement as is claimed and the évidence points to, making 
permanent improvements on the faith of an unwritten contract, one 
expending flfteen thousand dollars and upwards in such improve- 
ments, and the other from eight to eleven thousand dollars; one 
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giving 14 years, and the other 10, of hard and intelligent labor, fore- 
going the obtaining of land for a home elsewhere for themselTes and 
families on the faith of the unwritten word of this uncle, whom they 
trusted, — then it seems certain hère was a paroi contract, which had 
been substantially executed upon their part, by which they had 
earned and acquired an équitable title to the land, which gave them 
the substantial interest, and a right in equity to the légal title, and 
which was just as valuable and important to them as the légal title. 
And, if so, how does this extension of lease operate to eut off this 
équitable right? It must be either by conveyance in prsesenti, or 
by way of estoppel. But the lease does not purport to be a convey- 
ance of any interest in the land on the part of the complainants. It 
is simply, on its face, an extension of the former lease, with the same 
conditions, and with an entirely new provision added. The old lease 
would expire on March 1, 1885, then next ensuing. The new exten- 
sion was not to take effect except upon the expiration of the lease 
already existing. Before that time came around, Jacob Harman 
died, so that as a lease the new extension never took effect. The 
complainants never in fact held the land under the new extension. 
Except as the seal imports a considération, there was no adéquate 
or substantial considération for the relinquishment of their equity 
in the land, constituting a valuable property right, assuming that 
they had one, aside from what was given by the terms of the lease. 
Nor do we think the provision in question opérâtes as an estoppel to 
prevent the complainants from showing the truth of the entire trans- 
action. It would be severe and unjust, and against equity, that it 
should so operate. It cannot be considered an estoppel by deed, be- 
cause the suit is not founded upon the lease, which comes in ques- 
tion only in a collatéral way. The lease never took effect, and the 
complainants never held under it. Bigelow, Estop. (éth Ed.) 341. 
There is no estoppel in pais. No person has been induced to change 
his condition to his préjudice on account of the lease. There was no 
adéquate considération for it in fact, and in the judgment of the 
court the provision in question is to be taken and considered simply 
as a written admission by complainants against their own interests, 
and as such, like any other admission, is subject to explanation. 1 
Phil. Ev. (Cow. & H. 5th Ed.) § 418, note 122; Id. § 453, note 129; 1 
Greenl. Ev. § 173. This, in the opinion of the court, is the highest 
and only office this provision can serve, as an admission by complain- 
ants, under seal, that their relation to Jacob Harman was only that 
of tenant to their landlord, and nothing more. In this view, the 
évidence which it furnishes is to be considered with the explanations 
given, and in connection with ail the other compétent évidence in 
the case. Considered in that light, we cannot doubt that, taking the 
évidence as a whole, the written and unwritten together, it shows 
that the complainants held the land under a contract by which they 
were to go on and make improvements and pay rent during the life 
of Jacob Harman, and at his death the land was to be theirs; that 
only a portion of this contract was ever reduced to writing, to wit, 
that which was to secure to Jacob Harman the rent; that under this 
agreement, resting partly in writing and partly in paroi, the com- 
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plaiuants went on and occupied the land for a séries of years, mak- 
ing permanent and valuable improvements, with full knowledge and 
consent of Jacob Harman, for which they hired money of him, and 
fully performed the contract on their part, so that, so far as they 
were concerned, it was an executed agreement, entitling them to a 
spécifie performance. The complainants from 1875 treated the land 
as their own, in every way. They planted and tended hedges, laid 
miles of tile and built miles of fences, set ont groves of fruit and 
shade trees, built houses, barns, cribs, sheds, and outhouses, expend- 
ing large sums of money for thèse purposes. The facts bring the case 
fully within the rule for spécifie performance. Not to grant relief 
in such a case would be only to encourage fraud, which the statute 
of frauds, requiring a contract for the sale of land to be in writing, 
was passed to prevent. The rule, as laid down by Story, is as fol- 
lows: 

"In the next place, courts of equity will enforce a spécifie performance of a 
contract within the statute, where the paroi agreement has been partly car- 
ried Into exécution. The distinct ground upon which courts of equity interfère 
in cases of this sort is that otherwise one party would be able to practlce a 
fraud upon the other, and it could never t»e the intention of the statute to enable 
any party to commit such a fraud with impunity. Indeed, fraud in ail cases 
constitutes an answer to the most solemn acts and conveyances, and the ob- 
jects of the statute are promoted, instead of being obstructed, by such a jurisdlc- 
tion for discovery and relief. And where one party bas executed hls part of 
the agreement, in the confidence that the other party would do the same, it is 
obvions that, if the latter should refuse, it would be a fraud upon the former 
to suffier this refusai to work to his préjudice." Story, Eq. Jur. § 759. 

The last expression of the same rule by the United States suprême 
court will be found in the very récent case of Eiggles v. Erney, 15i 
15. S. 244, 14 Sup. et. 1083, where the court, after citing many of its 
own décisions, say: 

"Indeed, the rule is too well settled to require further citation of authorities, 
that if the paroi agreement be clearly and satisf actorily proven, and the plain- 
tiff, relying upon such agreement and tUepromise of the défendant to perf orm his 
part, has done acts in part performance of such agreement, to the knowledge of 
the défendant,— acts which hâve so altered the relations of the parties as to pre- 
vent their restoration to their former condition,— it would be a virtual fraud to 
allow the défendant to Interpose the statute as a défense, and thus to secure to 
himself the benefit of what has been done in part performance. It must ap- 
pear, however, that the acts done by the plaintiff were done In pursuance of the 
contract, and for the purpose of carrylng it into exécution, and with the consent 
or knowledge of the other party. While acts done prior to the contract, or 
preparatory thereto, such as delivering abstracts of title, measuring the land, 
drawiug up deeds, etc., are net regarded as sutHcient part performance, it is 
otherwise with such acts as taking open possession of the land sold, or mak- 
Ing permanent or valuable improvements thereon, or doing other acts in relation 
to the land manifestly inconsistent with any other theory than that of carry- 
ing ont the paroi undertaktng." 

The décisions of the suprême court of Illinois, where the land was 
situated, are equally décisive of the rule. Bright v. Bright, 41 111. 
97; Kurtz v. Hibner, 55 111. 514; McDowell v, Lucas, 97 Hl. 489; 
Langston v. Bâtes, 84 111. 524; Bohanan v. Bohanan, 96 111. 591; 
Smith V. Yocum, 110 111. 142; Irwin v. Dyke, 114 111. 302, 1 N. E. 
913; Morrison v. Herrîck, 130 111. 631, 22 N. E. 537. 

In many of thèse cases, which are full and décisive, and which we 
hâve examined with care, there were family relations, as in this 
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casé, where there is always a temptation to haTe the contract un- 
written, trusting to the confidence of father, uncle, or other rela- 
tions. In the circumstances of this case, we are of opinion that the 
explanation given of the reason for signing the extension of Octo- 
ber, 1884, about which there is no dispute or conflict in the testi- 
mony, is reasonàble, and that its allowance by the court does better 
justice than to hold the complainants to the strict letter of the ré- 
citals, against the great weight of évidence. The évidence of the 
witnesses is ail to the same effect. Jacob Harman was a laan of 
imperioùs will, and accustomed to hâve his own way. He was oc- 
cupying towards his nephews the relation of a parent and benefac- 
tor. He always wished and generally required them to do as he 
wanted them to do in regard to the land. When one of them wished 
to buy other land to add to his f arm, Jacob Harman told Mm : "No ; 
you hâve land enough already. Improve what you hâve," — and the 
nephew submitted. When the nephews wished to borrow money, 
which they could do at 7 per cent., and pay ofif their large indebted- 
ness to their uncle, on which they had been paying 10 per cent, 
interest, Jacob Harman said : "No ; you are to pay me ten per cent, 
as long as I live; and you can afford to do it, as then both the land 
and the money will be yours, and I want this interest for my pecul- 
iar purposes," — ^and the boys submitted to their uncle's will, and paid 
10 per cent, until his death, many years after the money was worth 
but 7 per cent.; and so in many other ways he controlled and dic- 
tated their actions, they nevertheless having confidence in him, that 
he would do as he agreed in regard to the laud. In July, previous 
to the making of the last lease, Jacob Harman had a fall, which 
conflned him some time to the house. From this time his health be- 
gan to fail rapidly, he became fltful and suspicious, and grew int» 
that condition of mind that some of the witnesses thought bordered 
on insanity. In thèse circumstances, thèse extensions of the leases,^ 
which still had five months to run, were drawn up by the uncle's 
man of business, and laid before them to sign, and containing thèse 
récitals so at variance with the contract which had subsisted for 
years between them. They declined to sign, saying it was not ac- 
cording to their contract and understanding. Jacob Harman said : 
"Sign, for it will make no différence. I intend you shall hâve the 
land just the same." His brother Jacob M. Harman, of Benton 
county, uncle of the complainants, said, "Sign, for it will make no 
différence." Their father, Anthony Harman, said: "Sign, for your 
uncle's life is precarious, and a refusai to sign may endanger it. 
Your sister refused to sign a receipt for money which she never had, 
and your uncle will not let her corne near the house. If you refuse 
to sign, you may turn his affections away from you." After some 
hésitation they sign, and afterwards Jacob Harman told his friends 
and neighbors that their signing was to make no différence with 
their interest in the land, which they were to hâve according to the 
understanding between them. The ultimate question is not what 
was admitted by the complainants, but what was the truth. 

But the complainants' case, so far as they seek relief against the- 
judgments at law upon the notes given for borrowed money and for 
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stock, stands upon a différent footing, The suit, as regards tlie 
prayer for an injunction, is against the executors, and the complaiu- 
ants' évidence cannot be received. But, aside from this, tlie claim 
stands upon a différent footing in equity. Thèse notes were giren 
upon full and adéquate considération, and were valid obligations in 
law; and, while there is évidence to show that Jacob Harman in- 
tended to give them the principal at his death, he did not do it, and 
in not doing it they hâve not much to complain of, in equity and 
good conscience. The proceeds ot the notes, for the most part, went 
into improvements on thèse farms, and it is on this ground that a 
spécifie performance of the contract for a conveyance of the land 
is asked. But it would not be equity to give them the land on this 
ground, and at the same time the money with which the improve- 
ments were made. There can be no doubt from the testimony that 
the complainants paid 10 per cent, interest on this |20,000, on the 
uncle's promise that it would be theirs at his death. But in paying 
that large interest they were doing no more than they had contract- 
ed to do in the notes, and they had a right to pay them up whenever 
they became due. There seems to be no adéquate considération or 
sufficient equity for giving them this large sum of money and the 
land as well. The decrees of the court below should be reversed and 
the cases remanded, with instructions to enter decrees as prayed for 
in favor of complainants, for a spécifie performance of the agree- 
ment for the conveyance of the land severally claimed by the com- 
plainants in their bills of complaint, but denying the relief prayed 
for by injunction against the collection of the judgments at law. 

JENKINS, Circuit Judge (dissenting). There can be no doubt 
that in. a proper case a court of equity will give effect to a paroi 
undertaking for the conveyance of land ; but, to sanction its récog- 
nition, the paroi agreement must be clearly and satisfactorily prov- 
en, and it must appear with like certainty that the acts of part per- 
formance were, to the knowledge and with the consent of the other 
party, done in pursuance of and in exécution of the paroi agreement. 
If such acts of part performance may properly be referred to written 
contracts existing between the parties, they cannot be deemed to be 
done in exécution of the paroi agreement. They must be, to use the 
language of Mr. Justice Brown, "manifestly inconsistent with any 
other theory than that of carrying out the paroi undertaking." Rig- 
gles V. Erney, 154 U. S. 244, 254, 14 Sup. Ct. 1083. The act of part 
performance must be unequivocal. 

Tx)rd O'Hagan, in Maddison v. Alderson, L. R. 8 App. Cas. 467, 
485, said: 

"It must hâve relation to thé one agreement relied upon, and to no other. It 
must be such, in Lord Hardwieké's words, 'as could be done with no other view 
or design than to perfonn that agreement.' It must be sufficient of itself, and 
without any other information or évidence, to satisfy the court, from the cir- 
cumstances it bas created and the relations it has formed, that they are only 
consistent with the assumption of the existence of a contract, the terms of wbich 
■equity requires, if possible, to be ascertained and enforced." 

The considérations by which courts of equity should be guided with 
respect to the enforcement of such paroi agreements are stated in 
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Purcell T. Miner, 4 Wall. 513, and approved in Williams v. Morris, 
95 U. S. 444, 456. The court observes: 

"That the proof as to the terms of the contract must be dear, deflnite, and 
coneluslve, and must show a contract, leaving no jus deliverandi or locus peni- 
tentise; that it cannot be made out by mère hearsay or évidence of the déclara- 
tiens of a party to mère Etrangers to the transaction, in chance conversation, 
which the wtoesses hâve no reason to recoUect from Interest in the subject-mat- 
ter, and which may hâve been Imperfectly heard or inaccurately remembered, 
perverted, or altogether fabricated; that the proof must show that the considéra- 
tion bas been paid or tendered, or that there has been such part performance 
of the contract that Its resclsslon would be a fraud on the other party, which 
could not be compensalted by the recovery of damages, or that the dellvery of 
possession has been made In pursuance of the contract, and has been ac- 
qulesced in by the other party." 

The court observes in the latter case that: 

"To take the case out of the statute upon the ground of part performance, the 
party making the attempt must show by clear and satisfactory proof the ex- 
istence of the contract as laid In his pleading, and the act of part performance 
must be of the identlcal contract which he has in that manner set up and al- 
leged. It Is not enough that the act of part performance is évidence of some 
agreement, but it must be unequlvocal and satisfactory évidence of the particular 
agreement charged in the blll or answer. Spécifie performance In such case will 
not be decreed unless the terms of the contract are clearly proved or admltted; 
and a sufflcient part performance is made out to show that fraud and injustice 
would be done if the contract was held to be inoperative; and ail the authorities 
agrée that the acts of part performance must be such as are referable to the 
contract as alleged, and consistent with it." 

A gênerai discussion of the testimony would serve no useful pur- 
pose within the scope and for the object of a dissenting opinion. I 
think it proper, however, to indulge in a review of the testimony so 
far as necessary to fortify the opinion, which I cannot but entertain, 
that the court has indulged a wide departure from principle. 

Jacob Harman was a peculiar man. He settled in Warren county, 
Ind., in the early days of that state. He was a thrifty man. By 
labor, economy, and abstemious habits of life, he had acquired con- 
sidérable possessions of land in that county and in the adjoining 
county of Iroquois, 111., at the low priées at which real estate was 
obtainable in those early days. The development of those states 
largely increased the value of his possessions. He seems to hâve 
been a man peculiarly careful and exact with référence to his en- 
gagements. The testimony, as I read it, discloses him to be a man 
who at ail times and under ail circumstances pertinaciously insisted 
that ail contracts with him should be reduced to writing. He seems 
to hâve had, what ail courts dealing with human testimony will 
recognize as justifiable, a well-grounded distrust of the reliability of 
human memory. Whether that distrust was grounded as well upon 
want of confidence in human integrity I cannot say, but the fact is 
established as I hâve stated it. He also bore the réputation of a 
thoroughly honest man, carrying out with the utmost fldelity the 
contracts into which he entered, and exacting like performance from 
those with whom he had engaged. He seems to hâve been a just 
man, and withal kind hearted and benevolent. With him some act 
of inconspicuous charity seems to hâve been a daily duty, — not giv- 
ing with lavish hand merely in aid of présent need, but bestowing 
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his bounty in the way of aid to those who were willing to help them- 
selves, and who should approve themselTes deserring of assistance. 
He was opposed, doubtless upon principle, to that gratuitous giving 
which injures the récipient, teaching him to rely upon his benefac- 
tor rather than upon his own exertions. He seems to hâve taken in- 
terest in the cause of éducation, entertaining the proper notion that 
training and learning are better gifts than mère pecuniary bounty, 
which often proves hurtful rather than bénéficiai. He was a man 
without family, never having married, and, at the commencement 
of the transactions involvéd, had attained the âge of 70 years. 
He had five brothers, each of whom had families, and none of whom 
appear to hâve been in prosperous circumstances. His brother An- 
thony Harman resided in Missouri, and had met with flnancial re- 
verses, through which he was likely to lose his home. Jacob Har- 
man became possessed with the idea of aiding the sons of this 
brother; but, as 1 read the case, he went about it in the same care- 
ful, methodical way that he would undertake any other business 
relating to his property. It would hâve been foreign to his nature 
and wholly irreconcilable with his habits of thought and of action, 
that he should turn over to his nephews, without restriction or lim- 
itation, the property which he had acquired by the labor of a life- 
time. He chose another, and, as I think, a better, way to aid them. 
He purposed to place the young men just attaining their majority 
in a position where, if they were so disposed, they could make men 
of themselves, earn honest livings, and acquire frugal and business 
habits, fltting them to sustain themselves and their families in the 
struggle for existence. It will not be necessary to refer particularly 
to the two causes. One is much the counterpart of the other. There- 
fore, in the observations which I deem it proper to make, I shall 
confine myself to the case of Jacob M. Harman. 

What, then, was the contract — the paroi undertaking — which the 
court is asked to enforce? The paroi agreement stated in this Mil 
was this: That in 1867 it was arranged that the appellant should 
move upon the lands of Jacob Harman, in Iroquois county ; that they 
should be cultivated and improved by the appellant and his brother 
Oscar during the life of their uncle, they paying to him an annual 
rental, to be flxed by lease, "and that, at his decease, the said Oscar 
P. Harman should hâve in fee for his own the lands which he culti- 
vated and improved, and your orator should hâve in fee the lands 
which he should cultivate and improve;" that in 1871 he moved 
upon and occupied, with his brother, some 720 acres, they agreeing 
to pay their uncle as rental one-quarter of the net proceeds of the 
land, the uncle selling them stock and farm property. A lease was 
executed for the term of two years, and occupancy was held without 
further lease until 1875. At this time it was agreed, so the bill al- 
lèges, that the appellant and his brother Oscar should settle araong 
themselves which of the lands each desired, the agreement then to 
embrace some 2,440 acres of land, and each should occupy them in 
severalty thereafter, and they would jointly engage to pay to Jacob 
Harman a flxed sum for rental during his life. The spécifie lands 
are stated in the bill, which then proceeds: "And he then assured 
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jour orator and his said brother that he would flx tt^ lands in his 
will 80 that each one should hâve the fee of the lands allotted to 
him." And Jacob Harman then exeçuted a lease for the term of 
two years to the appellant and his brother Oscar of ail the lands 
occupied by them, by which was reserved an annual rental of $2,200 
for the use of some 2,440 acres. The évidence establishes that, dur- 
ing ail the period they held possession of the land, the annual rental 
value was from $2 to $2.50 per acre, they yielding only some 90 cents 
per acre. The bill further allèges that, substantially contempora- 
neously with that paroi agreement, thefe was a further paroi agree- 
ment to the effect that, whereas Jacob Harman had advanced to the 
appellant and his brother $15,000 in property and money, they should 
exécute their notes to him for the amount, payable in one year, with 
interest, and that the note was given and received with the agree- 
ment and understanding that the interest should be paid during 
the lifetime of Jacob, and that the principal should never be paid. 

ît is to be observed that the agreements alleged rest upon the évi- 
dence of the appellant, speaking to a transaction with his uncle 
Jacob, whose lips are sealed in death^ and whose voice can no longer 
be heard in contradiction of any statement this interested party may 
make. I agrée that, under the statute of the United States, this 
évidence must be considered; the statute only excluding évidence 
of an interested party in actions by or against executors, administra- 
tors, or guardians. In the states with whose législation I am famil- 
iar, and in those to which I bave been able to refer, the law has 
carefully guarded the admission of the testimony of one touching 
transactions with a deceased person where that one claims property 
through such transaction. Such évidence is excluded when the 
party tendering such évidence dérives his title from, through, or un- 
der such deceased person. Under such législation the appellant 
could not be heard. Under the statute of the United States his tes- 
timony would be incompétent as against the executors or administra- 
tors of the deceased, but can be received as against devisees under 
the will of the property in question. I cannot but think that in the 
draftiqg of this statute there was inadvertent omission. I cannot 
believe that the lawmaking power, excluding parties from testifying 
to transactions with deceased persons as against executors or ad- 
ministrators, would designedly permit the like testimony as against 
devisees under the will of the deceased. The purpose of the statute 
is plain, that, where one party to a transaction is dead, the other 
shall not be heard with respect to personal transactions with him. 
The reason of the exclusion is as potential in the case of devisees as 
in the case of executors or administrators. The purpose is to défend 
the estate from alleged verbal transactions with the deceased, as- 
serted by one interested, when there can be no one to gainsay his 
statements. The admission of such évidence shocks the moral sensé. 
The weakest conception of justice revolts at the suggestion. It 
would be altogether too easy for interested and designing parties, 
ont of allpged conversation with a deceased person, to establish claims 
to his property. It would be a safe thing to do, for they are assured 
in advance that no voice can be raised to dispute the claim. "Dead 
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men teU no taies." Distorted and perjured testimony is safe in the 
présence of death. Until the statute, the law bas never tolerated 
such an enormity. Formerly parties could not testify in their own 
faehalf, and any interest in the event was considered a disqualifica- 
tion. Of récent years the disqualification from interest has been re- 
moved, perhaps wisely, although some might think that the almost 
invariable contradiction in the testimony of parties to the record, 
daily evidenced in the courts, would sanction the opinion that pri- 
vate virtue and public morals would more certainly be promoted by 
restricting than by extending this innovation upon the common law. 
However that may be, in permitting the évidence of parties to the 
record, the varions législatures speaking to the question, with the 
exception of congress by this, as I think, inadvertent omission in the 
fédéral statute, hâve been careful to prohibit any party from testify- 
ing to any transaction had personally with a deceased person in* any 
action in which he seeks to assert or défend title derived through 
such deceased person. I am aware that the suprême court, in the 
case of Goodwin v. Fox, 129 U. S. 601, 9 Sup. Ct. 367, felt bound by 
the terms of the statute, and has ruled that such évidence is compé- 
tent. But it, nevertheless, remains true that the courts are not 
bound to give the same credence to such évidence as if it were de- 
livered by one indiiîerent to the resuit of the litigation. Nor should 
such évidence stand upon equal ground with the testimony of the 
party who can be confronted with the one whose déclarations are as- 
serted. We hâve a right in weighing testimony to consider the great 
interest that the witness has at stake; and we hâve a right also, and 
it is our duty, in such a case as this, to consider that he speaks know- 
ing that no human power can summon from the grave the one who 
might contradict him or dispute his statements. Therefore, I think 
that a court of equity should not only apply to the testimony of the 
appellant the gênerai rule that the évidence of the undertaking 
should be clear and satisfactory, but should also insist that such évi- 
dence should in ail essential particulars stand uncontradicted, and 
should be fully corroborated. 

I désire to state hère, as briefly as I may, some of the facts and 
circumstances which, in my opinion, contradict the évidence of the 
appellant, and render his statements wholly inconsistent with his 
own acts. 

When the appellant and his brother flrst entered into possession 
of the lands in question, it is conceded that a lease was executed by 
Jacob Harman to them. That lease is not produced, but it is stated 
that it was a lease for two years, the rental being one-fourth of the 
crops produced. The appellant and his brother remained in posses- 
sion until about March 1, 1875, the date of the final alleged paroi 
undertaking which we are asked to enforce. If the lease then ex- 
ecuted was in pursuance of the paroi undertaking set up in the bill, 
one would naturally look for a lease to continue during the lifetime 
of Jacob Harman. It was, however, a lease for but two years, and 
it contains a clause that is utterly and wholly irreconciîable with 
the alleged paroi undertaking. It provides that the appellant and 
his brother shall replant at the proper time, cultivate, lay down, and 
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prune, asdirected by Jacob Harman, certain hedges, and do ail the 
plowing necessary in replanting and cultiyating other hedges, and 
that Jacob Harman shall pay to tl^ç appellant and liis brother one 
dollar per diay for their labor in so doing. I cannot comprehend by 
what mental ïegerdemain that agreement can be rçconciled with an 
agreement by which the appellant and his brother were to own the 
land, simply yielding to their uncle during his lifetime a stipulated 
rental. The appellant is as silent as the Sphinx in explanation of 
this patent and irreconcilable contradiction of his évidence. Tbe 
court would explain it and reconcile it upon the ground that Jacob 
Harman had a "partiality for hedges," and that it was a specialty 
with him. Jacob Harman may hâve had a conceit for hedges, but 
he was not the man to gratify his fancy by spending money in ilie 
cultivation of hedges upon other people's lands. The court seeks 
also to explain the patent inconsistency by stating that "he wanted 
to help the boys." So he did. It is a little remarljable, howerer, 
that, advancing $15,000 in money and stock, he should insist upon 
taking their note and receiving interest for the loan, while at the 
aame time he should pay them money for improving their own land. 
The reasoning of the court in reconciliation of manifest contradiction 
is to my thinking f ar f rom convincing. 

In October, 1876, this lease was by writing extended to March 1, 
1878, and in the written extension the appellant and his brother 
agrée to replant, plow, and hoe ail the hedgerows, and to prune and 
lay down ail the hedge as it may be needed, ail to be donc in good 
order, free from any additional charge. It would seem that Jacob 
Harman's "partiality for hedges," and his désire to "help the boys," 
to be gratifled by paying for their labor upon their own property, 
only continued for a period of two years. Thereaf ter he gratifled his 
"partiality for hedges" at their expense. In March, 1878, by written 
agreement, the lease was f urther extended until March 1, 1882. This 
writing contains a like provision in respect of hedges and repair of 
fences, to be doue by the appellant and his brother "free from any 
extra charge." On the 31st of January, 1882, by agreement in writ- 
ing, the lease was further extended until March 1, 1885, with like 
provision as to hedges and fences and buildings, "ail to be done 
without any additional charge, and Jacob Harman reserves the 
privilège to build a schoolhouse on the north side of section 13." Are 
thèse provisions consistent with the ownership of this land by the 
appellant and his brother, subject only to an annual rental to their 
uncle? They do consist with the ownership of the land by the uncle. 
They conflict and are irreconcilable with any notion of ownership in 
the nephews. In reconciliation of thèse latter provisions of the writ- 
ten agreements with the alleged paroi undertaking, the opinion of 
the court and the testimony are alike silent. It may be remarlced 
that, in the case of Jeremiah R. Harman, the lease executed for two 
years from March 1, 1882, contains a provision that, if either party 
should die before the expiration of the time, "then the lease to 
close with the year of such death." On the 24th of October, 
1884, the parties executed another agreement in writing, by which 
the lease was extended, on the same terms, for a further term, 
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commencing March 1, 1885, and to continue frona year to year, on 
the condition that the appellant and his brother "will quit and give 
up possession of said premises at the expiration of any one year in 
case the party of the flrst part [Jacob Harman] should sell or convey 
aH or any part of said lands, or in the event that either party should 
die or become dissatisfled, or in casé of the party of the second part 
[the appellant and his brother] failing to pay ail or any part of the 
yearly rents or interest on or before the flrst day of November of any 
one year." The written agreement contained a f urther condition for 
the keeping "in good repair the houses and other buildings, also 
fences, hedges, drains, etc., without any further charges for the 
same." What shall be said in reconciliation of this agreement with 
the alleged paroi undertaking? Its exécution is admitted, but the 
interested parties pay that, in their judgment, their uncle Jacob 
Harman was nearly or quite insane at the time. Jacob Harman 
was then upon his bed oî sickness, which not long after proved to be 
his bed of death. It is said the agreement never became operative, 
because the uncle died before the Ist day of March, 1885, It is said 
that the parties signed this paper because their uncle was fretful 
and suspicions, and was in a condition of mind bordering on insanity, 
and that their uncle told them: "Sign, for it will make no différence; 
I intehd you shall hâve the land just the same." The appellant 
States that he signed it for fear his uncle might do something that 
would be "detrimental to our interests." For thèse reasons the 
court ignores this document, and holds the appellant not concluded 
thereby, and that, even as an admission, it is not sufflcient to over- 
come his oral testimony. 

With respect to the alleged insanity of Jacob Harman, it may be 
said that, if he was insane, the appellant and his brother certainly 
were not insane, and a contract with an insane person in the state 
of Illinois, where this land is situated, is voidable only, not void,— 
voidable by the insane, not by the sane, party thereto. McCormick 
V. Littler, 85 111. 62; Scanlan v. Cobb, Id. 296; Burnham t. Kidwell, 
113 m. 425. It is like to a contract with an infant, — ^voidable by 
him, but binding upon the other party. 

A Word with respect to the excuse cfîered for the exécution of 
this instrument. If thèse nephews had a contract by which they 
were entitled to the land absolutely upon the death of their uncle, 
how could he by any act deprive them of any of their rights, whether 
he was sane or insane? There is, howerer, no évidence of his in- 
sanity. It is true that he was upward of 80 years of âge. He was 
aflaicted with the bodily inflrmities of âge. He may hâve been peev- 
ish and fretful, irritable and exacting. Is that ground for refusing 
to recognize the deliberate engagements or admissions of parties? 
He appears to hâve been mentally unaiîected by the diseases of his 
body so far as respects the careful considération of his business in- 
terests, and the récognition of his duty to those dépendent upon his 
bounty, and to those bepevolent objects which had engaged his in- 
terest. His will, executed on the 4th day of Pebruary, 1885, is be- 
fore us. It contains 20 clauses with respect to the disposition of his 
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estatç. Each clause is expr^ssed Tiyitli a particularity of détail that 
could only emanate from a sane and disposing mind, and the whole 
instrument évidences deliberate conclusion with respect to the dis- 
tribution of an estate by one who had carefuUy considered his duty. 
The instrument is, to my thinking, a photograph of the man, as I 
read his mental characteristiqs in the évidence in this record. He 
gives to his brother Anthony and to his nephew John, the son of 
Anthony, as joint tenants for lifç, with right of survivorship, a life 
estate in 609 acres of land in Warren county, and vests the fee npon 
their death in the sons of John then living. He gives to his nephew 
Waldo, another son of his brother Anthony, for life, 740 acres in 
Warren county, with remainder in fee to his sons. He gives to the 
appellant, another son of his brother Anthony, a life estate in 600 
acres in Iroquois county, part of the lands in controversy, with re- 
mainder in fee to his sons; and to Oscar P., another son of his broth- 
er Anthony, for life, 560 acres, part of the lands in controversy, with 
remainder in fee to his sons. He gives to Jeremiah K. Harman, an- 
other of the appellants, and a son of his brother Anthony, 440 acres, 
part of the lands in controversy, for life, with remainder in fee to 
his sons. He gives to the three sons of his brother David a life es- 
tate in 709 acres of the land in Iroquois county, for life, with re- 
mainder in fee to their sons. He gives to the trustées of Wabash 
Collège 640 acres of the land in controversy in trust, the rentals to 
be used to found a perpétuai scholarship for the use of the Harman 
familles, so that some one member of the familles of his five brothers 
shall hâve free tuition thereat during ail time. He imposes upon 
the lands devised to his nephews an annuity in perpetuity of 25 
cents an acre, to be paid to the American Bible Society for the pur- 
poses of that institution. He makes careful provision for the pay- 
ment of taxes upon the lands by the tenants for life. He bequeaths 
to his nephews residing in Warren county and in Iroquois county, 
including the appellants in thèse causes, |1,000 each, which shall be 
deducted from any sum each such legatee may owe the estate. He 
directs that his executors take no account of his household goods 
and his horse, but they shall inventory and appraise the leases held 
by him against his ûve nephews, including the appellants hère. This 
will, which was duly probated without contest by thèse ap]>ellants, 
is stronger évidence of the sanity and the disposing power of mind 
of Jacob Harman than the unreliable and not disinterested state- 
ments of thèse nephews, offered in tame excuse for their signatures 
to a document which is in absolute contradiction of the alleged paroi 
undertaking. I care not whether the court treats it as a contract or 
as an admission. It was at least their solemn statement in writing, 
under seal, at a time when they had no interest to distort the truth. 
The writing is in entire accord with every written instrument they 
signed. It is in accord with every act of the appellant touching the 
land. It is far more reliable évidence than the présent statement of 
a paroi agreement that I think is in conflict with every act done and 
every paper signed. It ought to prevail over the testimony of an 
interested party whom death has relieved from the possibility of 
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contradiction by the one out of wliose moutli is sought to be estab- 
lished this paroi undertaking. 

But that is not ail. There are other paper writings eqnally in- 
consistent with tlie alleged paroi undertaking. In 1876, the year 
following the making of the alleged paroi agreement, the appellant 
and his brother executed an instrument which acknowledges the 
receipt from their uncle of the suin of $400, in payment of ail de- 
mands "on account of buildings, hedge planting, and cultivation, 
laying down and pruning, making ditches, tile draining, or any 
other improvements, of whatever kind or nature, on the lands be- 
longing to said Jacob Harman, now occupied by us in Iroquois coun- 
ty and state of Illinois." In this instrument they further agrée to 
keep in repair the fences, buildings, and hedges so long as they may 
occupy the lands, and to make no further charges against their uncle 
or his estate after his death for any buildings or fences they may put 
on the land, and to offer no claim on account of such improvement 
as an offset against rents or interest upon the promissory note of 
$15,000. If this paroi agreement existed, how is it possible that, 
within one year after it was made, we ând the appellant receiving 
and the uncle paying for improrements upon lands in which the 
uncle was not interested, except with respect to the receipt of a 
rental previously stipulated? Why is it that we flnd the alleged 
équitable owner of the land covenanting, with one who had merely 
the right to a stipulated rental, that the fences, buildings, and hedg- 
es should be kept in repair? Such a stipulation is ordinarily made 
by tenants. It is a corenant usually made with respect to another's 
property, not with respect to one's own property. It is a stipulation 
in antagonism to and wholly irreconcilable with the alleged paroi 
undertaking. On the Ist of March, 1878, there is another agreement 
signed by ail the parties, and confessedly in the handwriting of the 
appellant. It recites that it is executed in connection with the ex- 
tension of that date of the lease. The appellant thereby agrées to 
fence a certain âeld, and to put thereon not less than 150 rods of 
tile, sufficient to drain the fleld, and to cultivate a hedge around the 
fleld, and to plant and cultirate a grove upon the land; ail to be 
done at his own expense, without further charge, for which, the 
agreement recites, "Jacob Harman has this day paid unto the said 
Jacob M. Harman the sum of |1, 500." There is the further provision 
that the appellant may fence a certain other fleld, and cultivate the 
same by hedging and tiling that part which he may fence and culti- 
vate, as said Jacob Harman may direct. There is the further stipula- 
tion that the agreement is in no way to interfère with the amounts 
to be paid as specifled for rents in the original lease. This is accom- 
panied by the bond of the appellant to his uncle for the faithful per- 
formance of the work in the contract specifled. There is attached 
to this agreement a receipt dated March 3, 1879, executed by the 
appellant, acknowledging the receipt from his uncle of the |1,500 
specifled in the agreement. In June, 1879, another document was 
executed by the appellant, which acknowledges the receipt from his 
uncle of |250, in full payment of ail demands against his uncle, "in- 
cludlng everything due me on account of fences built, ditches and 
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drains made, hedges planted, cultivated, or pruned on tlie land owned 
by the said Jacob Harman in Iroquois county, in the state of Illinois." 
And, in considération of sucli payment, the appellant agrées to prop- 
erly cultivate and keep in order tiie hedge and fences, and to make no 
charge against his uncle, or his estate after his death, for any im- 
provements which he has heretofore put "ùpon the lands of the said 
Jacob Harman in said Iroquois county, state of Illinois, or offer any 
claim on account of such improvements as an offset against rents or 
interest due said Jacob Harman, his heirs, executors, administrators, 
or legatees, from me, so long as I shall remain in possession of said 
lands, when such improvements or work may be done." He f urther 
acknowledges "the full settlement by the said Jacob Harman of ail 
sums paid by me for him on the taxes upon his land in Iroquois 
county, state of Hlinois, by an allowance of said taxes upon the rent 
due said Jacob Harman for (from) me for a portion of said lands." 

I need not stop to comment upon the lame and halting excuse 
which the appellant offers for the exécution of thèse papers. He 
States that he nerer received either of the sums mentione^ and that 
his uncle "wanted us to sign the receipt to prevent the heirs of Jacob 
M. and Oscar, in case of our death before theirs, from making any 
claim for thèse improvements." If that paroi undertaking existed, 
there could be no claim for such Improvements, and the parties knew 
it. The appellant would hâve us believe that his uncle, his brother, 
and himself, during ail thèse years, by thèse written documents, were 
living a lie, and to ne purpose. I cannot bend my judgment to sweep 
away thèse deliberate written documents upon any such paltry ex- 
cuse, if the law permitted me to exercise the discrétion to do so. 
Thèse documents are under seal containing covenants. They are not 
mère receipts. They are not open to be disputed or controlled by 
paroi évidence. The Cayuga, 16 U. S. App. 577, 8 0. C. A. 188, and 59 
Fed. 483. 

There is further introduced in évidence receipts executed by the 
appellant and his brother in the years 1878, 1880, 1881, 1883, and 1884, 
acknowledging the receipt from their uncle of over $4,000 to pay taxes 
on Personal property upon the lands, and taxes upon the lands them- 
selves, in which thèse lands are referred to as the real estate of Jacob 
Harman. The rental of the property was fixed and determined. It 
was subject to no abatement. If the land belonged to the nephews, 
and they were to occupy it, improve It, and hâve it for their own, yield- 
ing during the life of the uncle less than one-half Its rental value, 
how is it that we ônd the uncle paying taxes year after year upon the 
real estate which they would hâve the court believe belonged to them, 
and not to the uncle? Jacob Harman died in the early part of the 
year 1885, His will was duly probated, without opposition from the 
appellants. His will made some changes as between the nephews 
In respect to the lands previously occupied by them. After the death 
of the uncle, they exchanged their possessions to conform to the pro- 
visions of the will, thus recognizing the right of their uncle to make 
Buch disposition of thèse lands as he thought fit This is a circum- 
stance not without weight, tending to show that the alleged paroi 
agreement was an afterthought. It was not until 1892, after the 
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executors in the administration of their duty liad obtained a judg- 
ment against tlie appellants upon the note to their uncle of |lo,000, 
which they carried by writ of errer to the suprême court of the United 
States, where the judgment was afifirmed (Harmon v. Adams, 120 
U. S. 363, 7 Sup. et. 553), and not until the flling of the Mil in this 
cause, that this paroi agreement is asserted. During thèse seven 
years following the death of the uncle, we flnd acquiescenoe in the 
provisions of the will, and récognition of ownership and right of dis- 
position by him over the lands in question. 

I do not care to follow the court at any length in its review of what 
is called the corroborating évidence of neighbors of Jacob Harman, 
attempting to détail chance expressions of his, during a period of 
many years, concerning the lands in question. Thèse parties, possibly 
at the suggestion of interested persons, recall loose bits of conversa- 
tion at différent times had with Jacob Harman. They had no iuter- 
est and no reason to accurately remember vs^hat was said, and they are 
called up in memory, certainly some 10 years or more af ter they were 
said, under such circumstances that I can put but little reliance upon 
the accuracy of memory. It would be unsafe to do so. 

It was well observed by the suprême court of Pennsyl vania in Ran- 
kin V. Simpson, 19 Pa St. 471: 

"If a party calls on courts to exécute paroi contracts for lands In spite of 
the statute of frauds and perjuries, let him prove a eontract. Because he can 
find persons who remember the owner's loose or casual déclarations of a sale, 
shall he hâve a decree in disregard of the statute, and in opposition to his own 
declared convictions? The chancellor has never lived who would tolerate such 
a demand. Patents and deeds and wills would be a solemn mockery if they 
might be trifled with and set aside in this manner." 

A careful review of thèse déclarations will, in my judgment, show 
nothing inconsistent with the ownership of this land by Jacob Har- 
man, and will show nothing corroborative of the alleged paroi under- 
taking. There was nothing said, as I view the testimony, that is at 
ail inconsistent with the uncle's absolute ownership of the land. The 
testimony does, indeed, show many expressions of his intention that 
his nephews should hâve the land at his death, which, if reliable, 
would lead to the belief that Jacob Harman did entertain the ijiten- 
tion, his nephews proving worthy, to give them the whole or a large 
part of thèse 2,400 acres of landj but the testimony falls far short, in 
my judgment, even if implicit credence be given to it, of showing a 
présent binding eontract. Thus, one witness, Mr. Foster, states that 
Jacob Harman said he intended that the land and moneys should be 
theirs, — "I intend them to hâve it." Such déclarations, when made 
to the intended beneficiaries, doubtless raise natural expectations, 
and may possibly induce action upon faith in the déclarations, but 
they serve only to announce présent revocable intention, not a binding 
eontract. The testimony of Mr. Davis, upon which great stress is 
laid by the court, is to the effeet that, in 1882, Jacob Harman l'xecuted 
deeds which contained the description of the lands sought to be 
charged by this alleged paroi undertaking. He also executed deeds 
in 1880 and in 1881. This fact alone indicates a certain intention to 
give to his nephews at his death certain of thèse lands, but also indi- 
cates a change of intention from year to year with respect to the 
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particular lands which he would give to each. Thèse deeds were 
never delivered, and were never intended to be delivered until his 
death. He designed and carefully provided to that end, and they 
were dêstroyed by him in his lifetime. Such évidence does net 
prove or tend to prove an absolute irrévocable paroi undertaking to 
convey thèse lands. The entire testimony discloses that the purpose 
of the uncle with respect to his nephews rested in intention, not in 
contract. 

It may be remarked as passing strange that the court should hâve 
considered and in part relied upon the testimony of the attorney of 
Jacob Harman as conûrming this alleged paroi agreement. The 
évidence referred to, like ail the évidence detailing conversation, is 
far from conclusive, is full of uncertainties, and does not correspond 
to the established f acts of the case. I ref er to it, however, to remark 
astonishment that the court should hâve considered it at ail. The 
witness was the attorney for Jacob Harman, and testifled to com- 
munications made to him in that relation. He obtained the informa- 
tion in his professional capacity. His duty required him to refuse 
to disclose the communications of his client; and, if he was so far 
f orgetf ul of his duty that he was willing to disclose, the law will not 
permit such disclosure without the consent of the client. The law 
requires that, with respect to statements by client to counsel, the lips 
of the latter shall be forever sealed, unless opened by the client, and 
this does not cease by the sundering of the ties between attorney and 
client, nor upon the death of the client. The inhibition of the law 
is enduring, prohibiting at any time and under ail circumstances the 
disclosure of the confldential communications of the client. 

I need not further pursue this branch of the case. The alleged 
paroi agreement is not made out by clear and satisfactory évidence, 
and is in the face of and in direct contradiction of every written docu- 
ment signed by the parties now asserting ownership of the land. 

The foUowing cases may proâtably be referred to in this connection 
as forceful to deny the relief sought: Semmes v. Worthington, 38 
Md. 298; Shellhammer v. Ashbaugh, 83 Pa. St. 24; Gerry v. Howe, 
130 Mass. 350; Chalker v. Chalker, 5 Eedf. Sur. 480; Hoar v. Hoar, 
Id. 637; Ellis v. Cary, 74 Wis. 176, 42 N. W. 252; Alderson v. Maddi- 
son, 7 Q. B. Div. 174, afQrmed on appeal L. E. 8 App. Cas. 467. The 
last case is quite instructive. The défendant there had been for some 
years housekeeper of Mr. Alderson. She entered his service in 1845, 
when 16 years of âge; remained until 1860, and, her wages being 
then considerably in arrears, she determined to quit his employment; 
but he, being an old man, and anxious that she should remain, prom- 
ised her if she would remain and continue to serve him during his 
life, and would forbear to press for her wages, he would, in view of 
the past and the future, leave her a life interest in the Manor House 
farm, which he expected to receive from his uncle, and in any other 
property of which he might be possessed, and would eventually secure 
such life interest to her; and it was mutually agreed between them 
to that effect. On the faith of that promise, she continued to serve 
him until his death, in 1877. By his will, he left the property in 
question to her, according to his agreement, for her life; but, through 
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inadvertence, the will, though signed by Mr. Alderson, was not prop- 
^v\j attested, and therefore failed. Hère, as there, was an alleged 
promise, made upon considération, to devise by will a certain interest 
in land. Hère, as there, is alleged full performance by the promisee 
of the condition. There was solemn récognition, by the promisor of 
the obligation; not so hère, for the deliberate writings of the parties 
speak to the contrary. The court held that there could be no recov- 
ery. The discussion of the case by Lord Justices Bramwell, Bag- 
gallay, and Brett, in the court of appeals, and by Lord Chancellor 
Selborne, Lord O'Hagan, Lord Blackburn, and Lord Fitzger^-ld, in the 
house of lords, was able and exhaustive, and leaves no room for sug- 
gestion. The argument is, as I think, conclusive against the right of 
the appellant hère. 

We flnd the appellant in possession of certain lands under written 
lease. He allèges a paroi undertaking for the conveyance of those 
lands, and claims that his possession was under that agreement. 
The presumption is that possession is ref érable to the written agree- 
ment, and not to the paroi undertaking. 

Thus, Baggallay, L. J., in Alderson v. Maddison, supra, speaking of 
possession as an act of part performance, observes: 

"The admission into possession of a stranger is, spealcing in gênerai ternis, 
a suflicient part performance, for it is not explicable upon any other supposition 
tlian that It has resulted from a contract in respect of the lands of which pos- 
session has been given. Again, the coutinuance In possession of a tenant is 
not in itself a suffieient part performance of a paroi agreement for the pur- 
ehase from the landlord, for it is equally consistent with a right depending 
upon his tenancy." 

It is well settled that, in the absence of fraud, accident, or mis- 
take, paroi évidence should not be allowed to contradict the tenns 
of a written agreement; that the writing speaks, and conclusively, 
the conclusion to which the parties hâve arrived; and that ail prior 
negotiations are merged in it. To sustain thèse appeals, the ma- 
jority opinion invokes the rule that when an agreement is made, 
and is but partially reduced to writing, it is compétent to show the 
agreement which rests in paroi. There cannot be dispute of this 
gênerai rule, and the court rests its judgment squarely and frankly 
upon it. But, strangely enough, tUe court has overlooked the rec- 
ognized qualification and limitation of the rule, — ^that the oral 
agreement must be consistent with and must not contradict the 
stipulations of the written contract. 

• In Union Stock-Yards & Transit Co. v. Western Land & Oattle 
Co., 18 U. S. App. 438, 453, 7 0. C. A. 660, and 59 Fed. 49, this court 
recognized and asserted the rule and its qualification. We there 
said : 

"Paroi évidence may be reeeived of the existence of an independent oral agree- 
ment, not Inconsistent with the stipulations of the written contract. in respect 
to a matter to which the writing does not speak, but not to contradict the con- 
tract." 

The principle was reasserted by this court in Gorrell v. Insurance 

Co., 24 U. S. App. , 11 C. C. A. 240, 246, and 63 Fed. 371, 377. 

It is there said that the admission of the paroi évidence there ofPered 
would hâve been in plain violation of the familiar rule "which 
precludes the admission of paroi évidence to contradict or substan- 
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tially vary the légal import of a written agreement." The court 
further observed that "the rule that, where an oral agreement has 
bèen but partially reduced to writing, the whole agreement is open 
to proof, is not applicable. The proof proposed hère waa of an 
agreement inconsistent with the writing, which in itself is complète 
and unambiguous." The principle is well established, and has been 
uniformly asserted by the suprême court, that, in the absence of 
fraud, accident, or mistake, paroi évidence of an oral agreement 
alleged to hâve been made at the time of the written côntract can- 
not be permitted, either at law or equity, to vary, qualify, or con- 
tradict, or add to, or subtract from, the absolute terms of the 
written côntract. Specht v. Howard, 16 Wall. 564; Forsyth v. 
Kimball, 91 U. S. 291; Brown v. SpofEord, 95 U. S. 474; Insurance 
Oo. V. Mowry, 96 U. S. 549; Thompson v. Insurance Co., 104 U. 
S. 252; Bast v. Bank, 101 U. S. 93, 96; Martin v. Cole, 104 U. S. 30, 
38; Richardson v. Hardwick, 106 U. S. 252 1 Sup. Ct. 213; Burnes 
V. Scott, 117 U. S. 582, 585, 6 Sup. Ct. 865; Falk v. Moebs, 127 
U. S. 607, 8 Sup. et. 1319; De Witt v. Berry, 134 U. S. 316, 10 
Sup. Ct. 536; Seitz v. Machine Co., 141 U. S. 518, 12 Sup. Ct. 46. 

In Thompson v. Insurance Co. there was set up a paroi agreement, 
made on receiving the written agreement, that the policy of Insur- 
ance should not become void on the nonpayment of the note alone 
at maturity, but was to become void at the instance and élection 
of the défendant, which élection had never been made. Mr. Justice 
Bradley, delivefing the opinion of the court, observes : 

"As this supposed agreement is In direct contradiction to the express terms of 
the policy and the note itself, it cannot affect them, but is itself void. * • * 
But a paroi agreement made at the time of issuiug the policy, contradicting the 
terms of the policy itself, like any other paroi agreement inconsistent with a 
written Instrument made contemporary therewith, is void, and cannot be set 
up to contradict the writing. So, in this case, a paroi agreement supposed to be 
made at the time of giving and accepting the premium note cannot be set up 
to contradict the express terms of the note itself and of the policy under which 
it was taken." 

The courts of the states, with the possible exception of Penn- 
sylvania, hâve uniformly asserted the rule. The suprême court of 
Wisconsin in Hei v. Heller, 53 Wis. 415, 10 N. W. 620, has gone so 
far as to hold that, to permit évidence of a paroi undertaking con- 
temporaneous with a written côntract, it must appear from the 
writings themselves that the whole agreement was not reduced to 
writing. I remark this without expression of any opinion upon the 
correctness of that ruling. 

The reason of the gênerai rule is obvions, and is thxis quaiutly 
stated by Lord Coke, in Countess of Eutland's Case, 5 Coke, 26a : 

"It would be inconvénient that matters In writing, made by advice and on 
considération, and which flnally impart the certain truth of the agreement of the 
parties, should be controlled by the averment of the parties, to be proved by 
the uncçrtain testimony of slippery memory; and it would be dangerous to 
purchasers and ail others in such cases if such nude averrùents against matter 
in writing should be admitted." 

The court involces as applicable hère the rule that a court of 
equity will receive oral évidence to show that an instrument of con- 
veyance, absolute on its face, was in reality intended as a mortgage 
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security only. This priuciple is an exception to the gênerai rule, 
and is tolerated upon the gronnd tliat one who requires an absolute 
deed when the transaction is in reality a loan is guilty of a fraud 
against which equity will relieve. It may be said that in such case 
the law permits oral évidence of a defeasance in contradiction of 
the deed. That does not seem to be the ground upon which the 
cases bottom the rule. Even if it may be said to be a contradiction 
of a written instrument by oral testimony, it is confessedly an ex- 
ception, grafted upon the gênerai priuciple, and in prévention of 
fraud. The court hère, as I think, bas swept away the gênerai 
priuciple,' and made the exception the rule, and the rule the excep- 
tion. I see no escape from the conclusion that the décision hère, 
carried to its logical conséquence, throws wide open the door for 
the admission of oral testimony in contradiction of the written agree- 
ment of parties; and herein lies a fundamental and serious error 
into which, as I think, the court has fallen. 

The court is of opinion that the appellant's case with respect to 
the 115,000 note stands upon a différent footing than the alleged 
paroi undertaking for the conveyance of the land. The court flnds 
that Jacob Harman intended to give his nephews the principal at 
bis death. Indeed, having held the paroi undertaking to hâve been 
made as charged, it should also hâve been found that Jacob Har- 
man agreed with his nephews, in considération of their paying bim 
10 per cent, interest upon the amount during his lif e, that the prin- 
cipal should go to them at his death. The agreement stands upon 
the same footing with the paroi undertaking for the conveyance of 
the land, has as strong a considération to support it, and is equally 
as binding. In the one case, the nephews hâve the money, paying 
a large rate of interest; in the other, they bave the use of the land, 
paying but one-half its rental value. Their right to the principal 
at the death of the uncle rested in contract, as does their right to 
the land. In the one case the court gives them the land, and in 
the other dénies them the principal they had contracted for. The 
court says with respect to the enforced payment of the principal 
of the note: "They hâve not much to complain of in equity and 
good conscience." I agrée with the court. But they bave as little 
to complain of in one case as in the other, and, if they hâve a right 
to complain in the one case, they hâve in the other. If their rights 
rest in contract, they hâve right to relief as to both land and money. 
If their claims rested simply in the intention of their uncle, they 
hâve right to neither. The court flnds in the one case it was con- 
tract, and in the other case that it was intention ; flnding, however. 
that there was considération with respect to both. I cannot com- 
prehend the logic by which the court reaches a conclusion which 
seems to me paradoxical. 

A word with respect to the gênerai equity of the case. In suits 
of this character, courts are asked to exercise an extraordinary ju- 
risdiction. They should look to the substantial justice of the case. 
They should be satisfied that a fraud would be perpetrated upon 
the party seeking to enforce an alleged paroi agreement if his 
prayer be not gra,nted. The appellant, for 10 years prior to, the 
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uncle's death, occupiéd 1,640 acres of this land, àt a rental of 90 
cents an acre. He says that during that time he expended $9,000 
in improvements upon the place, mainly in the way of drains and 
fences. ïhe written évidence would indicate that Jacob Harman 
paid, at least to some considérable extent, for thèse improvements. 
But, conceding the fact to be as stated, they were such improve- 
ments, according to the appellant's évidence, as were necessary ^nd 
customary to permit the land to be worked to advantage, and were 
made from money derived from the cultivation of the land. It may 
be fairly inferred from the évidence that during ail thèse years 
Jacob Harman paid the taxes upon thèse lânds. So that the appel- 
lant, during his 10 years' occupancy of the 1,640 acres of land, 
saved |1,804 per annum in rental, the différence between the rental 
paid and the fair rental of the land, amounting in ail to $18,040. 
He expended $9,000 in improvements, which, deducted from the sum 
above mentioned, leaves a clear profit and saving to him of $9,040 
from his possession of this land. It is well settled that where the 
improvements made are such as are required by ordinary husbandry, 
and do not exceed in va;lue the rents and profits enjoyed, a case is 
not made out for the interposition of a coiirt of equity, although the 
paroi undertaking mav be clearly established. Bailev v. Edmunds, 
64 III. 125, 128; Padàeld v. Padfleld, 92 Hl. 198; Wallace v. Eap- 
pleye, 103 lU. 229, 252; Oassel v. Cassel, 104 111. 361. 

By the will of their uncle Jacob Harman, the five sons of his 
brother Anthony, includihg thé appellant, out of an estate of 4,200 
acres of land, are given for life some 2,900 acres of land, with re- 
mainder to their children, being over two-thirds of the entire estate. 
The appellant receives 600 acres of land, his improvements being 
upon such land. I fail to grasp the persuasive equity which induces 
the court tô say that, if a rulè of évidence should prevent relief 
hei^e, "a court of equity mightalmost as well shut up its doors, and 
tum the parties over to their rights at law." I cannot agrée that 
a rule of évidence which prohibits oral testimony in contradiction 
of the written agreement of parties-^a rule absolutely essential to 
the protection of rights of property — should be summarily swept 
away to meet the supposed equities of the case in hand. If the 
rule established by the court in this case should be f ollowed, it 
logically results, as I think, that ail written obligations, ail titles 
to land, are held at the mercy of paroi testimony and of the uncer- 
tain memories of men. If paroi évidence of an interested party is 
to avail to establish a contract with a deceâsed person in contra- 
diction of written agreeinents, and such paroi undertJaking is held to 
be established by statements of the déclarations of the deceasèd 
touching his intentions, ail persons having proper-ty and inclination 
to aid those bound to them by ties of blood need to be careful in 
their expressions of friendship and of their intentions with respect 
to the bestowal of bounty upon their death. 

I am conscious that I hâve unduly extended this opinion ; but, im- 
pressed with the serions conséquences that must resuit if the judg- 
ment of the court shall be followed in like actions, I deem it my 
duty to place on record this expression of dissent. 
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VON AUW et al. v. CHICAGO TOY & FANCY-GOODS CO. et al. 

■ (Circuit Court, N. D. Illinois. December 17, 1895.) 

Cbbditors' BiLi— Pleading— Multifariousuess. 

A bill was brought by judgment creditors ot a corporation agalnst the 
corporation, Its directors, and other parties; charglng the latter as fraud- 
ulent grantees, and seeking to recover the property; seeking to enforce 
against the directors a personal liabillty under the Illinois statute, be- 
cause they consented to the création of an indebtedness in excess of the 
capital stock; and also charglng the directors with a liabillty for unpaid 
stock subscrlptions. Hdâ, that the bill was demurrable for multifarlous- 
ness, because thèse separate causes ot action were of such a nature that 
the satisfaction of a decree agalnst one défendant would not be a satis- 
faction of a decree against the others. 69 Fed. 448, overruled. 

This was a creditors' bill filed by Iwan Von Auw and othera, 
against the Chicago Toy & Fancy-Groods Company, its directors, and 
others. Défendants demurred to the bill for want of jurisdiction, 
and on the ground of multifariousness. The demurrer was hereto- 
fore overruled. 69 Ped. 448. Afterwards the order overruling the 
demurrer was set aside, and the cause was reargued. 

Moses, Pam & Kennedy, for complainants. 
Moran, Kraus & Mayer, for défendants. 

JENKINS, Circuit Judge. This cause was before me upon de- 
murrer to the bill, upon the ground of multifariousness, and the 
demurrer was overruled ; the décision being reported in 69 Fed. 448. 
Subsequently, with a view to the reconsideration of the question, 
the order overruling the demurrer was set aside, and the demurrer 
reargued. I hâve reviewed the subject, and, upon careful considér- 
ation of the question, hâve arrived at the conclusion that my for- 
mer ruling was erroneous. 

The bill was filed in behalf of the complainants and ail creditors of 
the défendant corporation, proceeding against the respective défend- 
ants upon three distinct grounds of suit. It charges some of the de- 
fendants to be fraudulent grantees, and seeks to recover of them the 
property unlawfully obtained. It proceeds against the directors of 
the Company, three in number, to enforce personal liabillty un- 
der the statute of Illinois, because, as asserted, they consented 
to the création of an indebtedness by the défendant corporation 
in excess of its capital stock. The three directors of the com- 
pany were the sole shareholders of the company, and the bill seeks 
to recover of two of them for the unpaid amount of their stock sub- 
scription. Thèse causes of action are manifestly distinct, affecting 
différent défendants, the origin of each cause being unlike the oth- 
ers, and the persons aiïected by each having no common interest 
with those affected by the others. Upon the original hearing, thèse 
considérations were présent to my mind as forceful to sustaining 
the demurrer. I sought to foUow the rule, stated by Mr. Gibson, 
and referred to in the former opinion, and which I still believe to 
be the correct one. By that rule, to render a bill demurrable for 
multifariousness, it should contain ail of the seven characteristics 
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stated. I found this bill to be subject to ail of the objections ex- 
cept the seventh, which is that "the satisfaction of the proper de- 
eree by any of the défendants to the extent of his alleged liability 
upon any one or more of the distinct causes of action must be a 
satisfaction of a proper decree against the other défendant or de- 
fendants on the other cause or causes of action"; and I said: "Theve 
is hère but one debt, and the satisfaction of that debt by one défend- 
ant, under any decree against him, would be a satisfaction of a 
proper decree against any other défendant on the other cause or 
cauées of action." I fell into error in the application of the rule. 
The f act is as stated with respect to satisfaction of the debt ; but that 
is not the true test of the application of the rule, nor within the spir- 
it of the objection. The test is whether the payment by one défendant 
of a decree against him upon a disitinct ground charged against him 
would of itself be a satisfaction pro tanto of a decree against an- 
other défendant upon the distinct cause of action charged against that 
other défendant. I made out the test to be the satisfaction of the com- 
plainants' debt, and therein was certainly wrong, for then the rule 
■would or would not apply according to the amount of the complain- 
ants' debt, — applicable if the claim was smaller than the amount 
of either decree against the separate défendants, and not applicable 
if it were larger ; whereas the true test is whether the nature of 
the respective claims against the separate défendants is such that 
the satisfaction of a decree against the one défendant would or 
would not be a satisfaction of à decree against the others. The 
test lies in the nature of the liability of the respective défendants, 
not in the amount of the complainants' claim. The former décision 
is therefore overruled, and the demurrer to the bill sustained, upon 
the ground of its multifariousness. 



UNITED STATES v. A CERTAIN TRACT OF LAND IN CUMBBR- 

LAND TP. 

(Circuit Court, E. D. Pennsylvanla. June 19, 1894.) 

Eminent Domain — Authoritt of Government Opficbr to Procueb Real 
EsTATB— Act March 3. 1893. 

The act of congress approved March 3. 1893, providing for the proper 
préservation of the Unes of battle at Gettysburg, Pa., and approprlating 
money for the purpose, does not authorize the procurement of real estate, 
such as to justify condemnatlon proceedlngs under the act o£ congress of 
August 1, 1888. 

The pétition of the United States set out the act of congress ap- 
proved August 1, 1888 (Supp. Eev. St. TJ. S. p. 601), the act of the 
législature of Pennsylvania approved June 8, 1874 (Purd. Dig. p. 
501, pi. 2), the act of congress of March 3, 1893, the sundry civil ap- 
^ propriation bill for fiscal year ending June 30, 1894, providing, inter 
' aliàj as follows : 

"Monuments and Tablets at Gettysburg. For the purpose of preserving the 
lihës of battle at Gettysburg, Pennsylvania, and for properly marking with 
tablets the positions occupièd by the various coinmands of the armies of 
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the Potomac and of northern Virginia on tliat fleld, and for opening and 
Improving avenues along the positions occupied by troops upon those lines, 
and for fencing ttie same, and for determining the leading tactical positions 
of batteries, régiments, brigades, divisions, corps and other organizations, 
with référence to the study and correct understanding of the battle, and to 
marli the same with suitable tablets, eaeh bearing a brief historical legend, 
compiled without praise and without censure, the sum of twenty-five thou- 
sand dollars, to be expended under the direction of the secretary of war." 

It stated that, to carry out the purposes of the said act, it was 
necessary for the United States to acquire a certain strip of land in 
Adams county, particularly described, which included many tacti- 
cal positions occupied by différent bodies of troops engaged in the 
battle of Gettysburg; that the secretary of war had, in accordance 
with the act of 1888, applied to the attorney gênerai to institute 
condemnation proceedings against the said land, and the attorney 
gênerai had instructed the United States attorney to commence the 
same; and that the Gettysburg Electric Railway Company cîaimed 
to own the land in question. The pétition prayed for the appoint- 
ment of a jury to estimate and détermine the value of the said land, 
and report to the court. 

The Grettysburg Electric Railway Company filed an answer, set- 
ting up its incorporation by articles of association filed July 28, 
1891, under the gênerai street-railway act of May 14, 1889, and 
stating the width of its railway and certain branches to which the 
proper local authorities had consented; that it had acquired the 
land in question to be condemned by deeds in 1891-92, being a nar- 
row strip, 6,000 feet long and 30 feet wide, as a part of the width 
and right of way of one of said branches; that the same was an in- 
tégral part of its railway and franchise, and that it was in fuU use 
and opération ; that the said company did not possess the right of 
eminent domain ; and that the effect of the proposed condemnation 
would be to eut its Une in two, destroy its continuity, and prevent 
its further opération. 

The said electric railway thereupon moved to quash the said pé- 
tition for the foUowing reasons, appearing upon the face of the pé- 
tition and answer : 

(1) It does not appear in the said pétition that any act of congress bas ex- 
pressly or impliedly authorlzed the secretary of war to procure any real 
estate upon the field of Gettysburg. The act of March 3, 1893, contalns no 
such authority. 

(2) The purposes specified in the act of March 3, 1893, are not publie uses. 

(3) Neither the act of August 1, 1888, nor that of March 3, 1893, was in- 
tended to authorize the secretary of war to procure real estate by condem- 
nation already devoted to a public use. 

(4) No appropriation for the procurement of real estate has been made by 
congress. The property of the respondent cannot be talien without an adé- 
quate provision being made by which compensation can be certainly obtained. 

Charles Heebner, Thomas Hart, Jr., and David Wills, for the mo- 
tion. 

Ellery P. Ingham and Robert Ralston, U. S. Attys., opposed. 

DALLAS, Circuit Judge (after stating the facts). The United 
States, by Ellery P. Ingham, Esq., its attorney, has filed a pétition 
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for thé appointment of a jury to estimate and détermine the value 
of certain property in the pétition described, which belongs to the 
Gettysburg Electric Eailway Company. This property, the péti- 
tion states, is proposed to be taken by condemnation by judicial 
process of the United States, by the secretary of war acting on its 
behalf, in pursuance of authority derived, as is averred, from two 
acts of congress, which are ref êrred to in the pétition as f ollows : 

"(1) That by an aet of congress apprbved August 1, 1888, entitled 'An act to 
authorlze condemnation of land for sites of public buildings and for other 
purposes,' it is provided 'that in eyery case in which the secretary of the 
treasury, or any. other officer of the government, has been, or hereafter 
Bhall be, authorlzed to procure real estate for the érection of a publie build- 
ing or for other public uses' he shall be, and hereby is, authorized to ac- 
quire the same for the United States by conderanation, under judicial process, 
whenever in his opinion It is necessary Or advantageous to the governmeut 
to do SQ, and the United States circuit or district courts of the district where- 
In such real estate is located shall hâve jurisdiction of proeeedlngs for such 
condemnation, and it shall be the duty of the attorney gênerai of the United 
States, upon every application of the secretary of the treasury, under this 
act, or such other officer, to cause proceedings to be eommenced for con- 
demnation within thirty days from the receipt of the application at the de- 
partment of justice.' 

"(2) That by an act of congress of the United States of America appruved 
on the 3d day of March, A. D. 1893, entitled 'An act making appropriations 
for sundry civil expenses of the gpyemment for the fiscal year, ending 
June 30, 1894, and for other purposes," it is provided, inter alla, as f ollows: 
'Monuments and Tablets at Gettysburg. For the purpose of preserving the 
Unes of battle at Gettysburg, Pennsylvània, and for properly marking with 
tablets the positions occuplàd by the various commands of the armies of the 
Potomac and of northem Virginia on that fleld, and for opening and im- 
provlng avenues along the positions oççupied by troops upon those Unes, and 
for fenclng the same, and for detérmining the leading tactlcal positions of 
batteries, régiments, brigades, divisions, corps and other organlzations with 
référence to the study and correct understanding of the battle, and to mark 
the same with suitable tablets, each bearing a brief historlcal legend, com- 
piled without praise and witbout censure, the sum of twenty-five thousand 
dollars to be e:S;peBded under the direction of the secretary of war.' " 

The Gettysburg Electric Eailway Company moves to quash the 
pétition, and upon that motion, among other things, dénies that the 
secretary of war has been authorized to procure the land described ; 
and as my conclusion upon the question thus presented is deter- 
minative of the controversy, the several additional reasons assigned 
in support of the motion will not be discussed. 

The power of the government of the United States to take private 
property for public use, upon making just compensation, is unques- 
tionable; and, for the présent purpose, I assume, without deciding, 
that the use alleged to be contemplated in this instance is a public 
use, and that the taking proposed would be compensated. The 
power referred to is, however, not exercisable at ail in the absence 
of législative authorization. This, at least with respect to the case 
before the court, is not disputed, and, consequently, the only mate- 
rial inquiry is: Has congress, by the statutes relied on by the pe- 
titioner, authorized the secretary of war to acquire by condemna- 
tion the property to which the pétition relates? By the act of 
Augiist 1, 1888, it is provided that, "in every case in which any olH- 
cer of the government is authorized to procure real estate," he may ac- 
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quire the same by condemnation. The authority to condemn is thus 
made dépendent upon the existence of authority to procure, and the 
assertion of this latter authority is based, in the présent case, solely 
upon the act of March 3, 1893, which is an act "making appropria- 
tions for sundry civil expenses of the government," and appropriat- 
ing, inter alia, |25,000 for certain distinctly specifled objects, among 
which the procurement of real estate is not mentioned. There is 
certainly no expressed intent to acquire real estate, and therefore 
the authority claimed must, if it exists, rest wholly upon implica- 
tion. The power of eminent, domain is an inhérent and essential 
attribute of sovereignty, but it is arbitrary in character, and is sub- 
versive of the right of private property wherever it is resorted to. 
Therefore, before it can be exercised by aiiy offlcer of the govern- 
ment, its délégation to him must plainly appear, and vasty not be 
deduced from ambiguous language by doubtful inference. Apart, 
however, from this especial considération, it would be impossible 
to accept the petitioner's construction of the statute which he sets 
up. It is an appropriation act. Under the only head which is 
pertinent, it simply appropriâtes for certain distinctly designated 
purposes a sum of money, which may or may not be sufflcient to 
meet the expenses involved in executing those purposes. But it 
not only does not contain any express provision or direction for the 
acquisition of land, it does not even make any appropriation which 
can, in reason and fairness, be supposed to hâve been intended for 
the procurement (in addition to the specifled items) of the strip of 
ground, 30 feet wide and 6,000 feet long, to which this proceeding 
relates. The contention that, without taking this land, the pur- 
pose of the act cannot be accomplished, is one which should not be 
allowed to prevail. It is not necessary to assume the fact, or that 
it was supposed by congress to be, that the United States would 
find it requisite to acquire title to the soil; and, at ail events, it is 
for congress, and not for the court, to détermine what power the 
former should or must delegate to effect its purposes. To uphold 
the authority now claimed would, in my opinion, be to supplément, 
not to construë, a législative euactment; and to sustain this péti- 
tion would, I am convinced, be to sanction the taking of property 
without right. 

By the victory pf ;Gettysburg, the integrity of the constitution 
of the United States was preserved, and patriotism demands that 
the fleld of that great battle should be appropriately marked and 
embellished; but without doing violence to the constitution itself 
no court can usurp the législative power, which that instrument 
vestH exclusively in congress, nor without disregard of its princi- 
ples tan any person or number of persons be deprived of property 
without due process of law. The pétition is quashed. 

NOTE. Congress, by joint resolution approvefl June 5, 1894, authorized tlie 
purctaase and condemnation of real estate by the secretary of war for the pur- 
pose of carrylng out the provisions of the act of March 3, 1893. In 67 Fed. 
869, It was held that the use indicated was not a public use, under the consti- 
tution. 
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TEXAS & P. RY. CO. v. THOMPSON. 

SAMB V. DIETZ. 

(Circuit Court of Appeals, Fifth Circuit. Deeember 10, 1895.) 

Nos. 399 and 400. 

1. Masteb and Servant— Fellow Servants— Inspectob op Machinebt. 

A person employed by a railroad company to inspect Its locomotive boil- 
ers, and cause repalrs to be made wlien uecessary, Is not a fellow serv- 
ant of other employés about the yards of the company; and, If they are 
injured by an explosion which might bave been prevented by due care 
on his part, tbe company is liable. 

2. Samb — Ddty to Employés. 

A railroad company Is bound to furnish safe machinery and appliances 
for use by Its employés, but riot to insure the absolute safety thereof , or 
to prôvlde the best, safest, or newest machinery and appliances. If ordi- 
nary and reasonable care is not exercised to provide safe machinery, 
the company is responsible for injuries resulting from such neglect. 
The neglect of the servant to whom is intrusted the duty of Inspection 
and repair is the neglect of the master. 
8. Same— Obdinakt Care. 

The ordinary care which a railroad company is bound to use to fur- 
nish safe machinery and appliances is measured by the character and 
ristcs of the business; and, where the employé whose duty It is to repair 
such machinery and appliances knows. or ought to know by the exercise 
, of reasonable care, of defects in the machinery, the company Is respon- 
sible for his neglect. 

4. Same. 

If an employé is Injured by the explosion of a locomotive boiler, not 
by reason of any defects in it, but by reason of an excessive head of 
steam, the company is not liable. 

5. Same— BuKDEN of Proof. 

A railroad employé injured by the explosion of a locomotive boiler has 
the burden bf proving that the boiler or engine was Improper to be used 
by the company, and that the explosion resulted from particular defects 
pointed out. 

Speer, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Thèse were actions brought against the Texas & Pacific Kailway 
Company by E. J. Thompson and S. M. Dietz, respectively, to recover 
damages for personal injuries sustained by them, while in its em- 
ployment, through the explosion of a locomotive boiler. In each 
case there was a verdict and judgment for plaintiff, and the défend- 
ant brings error. 

T. J. Freeman, for plaintiff in error. 

D. W. Humphreys and W. P. McLean, for défendants in error. 

Before McCORMIOK, Circuit Judge, and BOABMAif and SPEEE, 
District Judges. 

McCOEMICK, Circuit Judge. The material questions presented 
by thèse cases, respectively, are identical. They are also substan- 
tially the same as were considered by us in Eailway Co. t. Barrett 
(decided at the last term of this court) 14 C. C. A. 373, 67 Fed. 214. 
Each of the three cases is an action by an employé of the railway 
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Company to recoyer damages for personal injuries inflicted on him ty 
the explosion of the boiler of locomotive engine 219, in use by the 
Company at its yards in Ft. Worth, Tex., on the morning of Febru- 
ary 19, 1893. The plaintilïs in the actions charge that the négli- 
gence of the Company caused or contributed to the explosion in this: 
that the engine was continued in use after so great a number of the 
stay bolts in its boiler were known to be, or should hâve been known 
to be, broken, as rendered the locomotive unfit for service, and put 
in danger the persons of the employés. The company, besides its 
gênerai déniai, nrged that, if the condition of the boiler was in any 
degree such as plaintiffs charged, it was not liable, because the en- 
gine, when procured and put to service, was reasonably safe; that the 
company had a compétent inspector, whose duty it was to examine 
the boilers, and hâve them repaired when repairs were needed; that 
the inspector did, statedly, and in proper time, make such examina- 
tion, and hâve needed repairs made; that the company had thu<S dis- 
charged fully its duty, and, if the examinations were not reasonably 
thorough, or the repairs reasonably adéquate, it was the négligence 
of the inspector, for which the company is not liable to plaintiiïs. 
We are of the opinion that the inspector was not a fellow servant of 
the plaintiffs in the sensé, and to the extent, claimed by this conten- 
tion, and that his failure to exercise reasonable care is the négli- 
gence of the master. The company also pleaded that the plaintiffs 
were chargeable with contributory négligence. This charge was re- 
quested and refused: 

"You are instructed that, if you believe from the évidence that the ex- 
plosion in question was caused by the letting In of cold water upon a heated 
surface, and that the conséquent sudden génération of steam, to relieve 
which the safety valve was inadéquate, you will flnd for the défendant, be- 
cause the letting In of such water would be the act of plaintiff's fellow 
servant, for which défendant would not be responsible." 

There was no proof to which this charge could apply. The proof 
was direct, full, and uncontradicted that the boiler was well supplied 
with water, as tested by the gauges, a short time before the explo- 
sion, and there was no proof that any water was thereafter intro- 
duced. This charge also was requested and refused: 

"You are Instructed that, If you believe from the évidence that the boiler 
explosion in question was produced by excessive pressure of steam, you 
will flnd for the défendant, because the production of such excessive pressure 
would be the act of plaintiffs' fellow servant for which défendant would not 
be resi)onslble." 

This charge, as far as it is sound and applicable, is clearly and 
sufficiently embraced in paragraph 4a of the court's charge. On the 
real controverted issues in the case, the trial judge, on his own mo- 
tion, instructed the jury as follows: 

"(3) A rallway company Is bound to use ordinary care to fnrnish safe 
machinery and appliances for use by its employés in operating its road, 
and, if ordinary and reasonable care is not exercised by the company to do 
this, it would be responsible for the injuries to its servants caused by such 
neglect, The neglect of the servant to whom the company intrusted such 
dutiés Is ttie neglect of the master. By 'ordinary care' is meant such as 
an ordinarily prudent man would use under the same circumstances. It 
must be measured by the character and risks of the ^business; ajid, where 
v.70JF,nqaO— 60 ■ 
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the përson whose duty It Is to repalr;the appUances of the business toiows, 
or ought to know by the exercise of reasonable care, of the defects In the 
machlnery, the company is responsible for hls neglect. (4) If the jury be- 
lleve f rem the évidence, under the foregolng Instructions, that the boiler 
"whlch exploded and injured plalntlff was defective and unflt for use by 
reason of the cracked and broken condition of the stay bolts that held 
same together, and that défendant'» servants, whose duty It was to repair 
said machlnery, knew, or by reasonable care migbt hâve , known, of such 
defects In sald machlnery, then such knowledge upon the part of Its servants 
Is imputable to the défendant, and. If sald boiler exploded by reason of such 
defects, and Injured the plalntlfC, the défendant would be responsible for 
the injuries inflicted on plalntlfC by such explosion. If plalntlfC In no way, 
by hls own neglect, contributed to hls own Injuries. (4a) If the boiler that 
exploded and Injured plalntlff was reasonably safe for the purposes for 
which it was being used, and It exploded, not by reason of any defects in 
Its stay bolts or rivets, but by reason of an excessive head of steam, then 
yon will flnd for the défendant. (5) An employer of labor in connection 
wlth machlnery is not bound to insure the absolute safety of the mechan- 
Ical appllances whIch he provides for the use of hlS employés, nor is he 
bouhd to supply for thelr use the best and safest or newest of such appll- 
ances; but he Is bound to use ail reasonable care and pmdence for the 
safety of those In hls service by provldlng them wlth machlnery reason- 
ably safe and sultable for use, and tlie llke care devolves upon the master 
to kèep It in repalr. (6) The burden'of the proof is on the plaintlS through- 
out thls case to show that the boiler ând englne which 'exploded were im- 
proper appllances to be used on its rallroad by the défendant; that, by rea- 
son of the particular defects polnted out and Inslsted on by plalntlff, the 
boiler exploded, and injured plalntlff. The burden is alsb on plalntlff 
throughout to show you the estent and cliaracter of ' hls Injuries, and the 
damage he has suffered by reason thereof. You must àlso be satisfied that 
plalntlff was ignorant of the defects in the boiler that eàused Its explosion 
(if the évidence convlnces you that such there were), and that he did not, 
by hls négligence, contrlbute tohis own Injury." 

On the authority of our décision in Bailway Co. t. Barrett, supra, 
tiiese cases are affirmed. 

SPEEE, District Judge, dissenta. 

[The dissenting opinion of Judge Speer wlU be found in 11 Fed. S81.1 



HAKTMANN v. WAKRBN et aL 
(Olrcult Court, D. Minnesota. December 18, 1895.)! 

1. PdbIiIC Lakd — Hfpect dp EKtrt — Withdhawal jb'Hom Sale. 

Land upon which an entry of record, valld on Its face, was made nnder 
the treaty wlth the Chippewa Indians, dated September 30, 1854, was 
thereby appropriated and wlthdrawn from entry or sale as public land. 

È, Same. 

The fact that the certiflcate or scrip under whl'ch the flrst entry was 
made may hâve been illegally issued by the comrnissloriëp of Indian affalrs, 
and that the action of the secretary or the interlor In Instructlng the reg- 
Ister of the land office to permit location may hâve been Tinauthorized, 
would not alter thè effect of the entry fts wlthdrawlng the land fro^i fur- 
ther disposition or sale; the scrip bélng valld on its face, and the land 
office records showlng an acceptance of the entry, 

This was a bill by Emil Hartmann against James H. Warren aJid 
others. 

D. P. Dyer and P. H. Seymour, for complainant. 
James K. Bedington and J. M. Wilson; for défendante. 
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NELSON, Distdct Judge. The tracts of land which complain- 
ant seeks to recover iû this suit were entered under a certiflcate or 
scrip in the nature of a float, issued to one Warren, as a beneflciary, 
under the seventh clause of the second article of the treaty of 1854 
with the Chippewa Indians of Lake Superior (10 Stat. 1110). 

A synopsis of the bill of complaint is as follows: September 30, 
1854, a treaty was concluded at La Pointe, in the state of Wisconsin, 
between the United States and the Chippewa Indians of Lake Su- 
perior and the Mississippi, by which said Indians ceded to the 
United States ail the lands theretofore "owned by them in common 
with the Chippewas of Mississippi" lying east of a certain boundary 
line described in the treaty, By the serenth clause of the second 
article thereof "each head of a family or single person over twenty- 
one years of âge at the présent time, of the mixed bloods, belonging 
to the Chippewas of Lake Superior, shall be entitled to eighty acres 
of land, to be selected by them under the direction of the président, 
and which shall be secured to them by patent in the usual form." 
The défendant James H. Warren, a mixed-blood of the Chippewas 
of Lake Superior, as such, prior to the 21 st dey of January, 1875, 
made claim before the interior department that he was entitled to 
80 acres of land under the treaty; and on January 22, 1875, the 
commissioner of Indian affairs, by authority of the secretary of the 
interior, issued a certificate to Warren that he was entitled to lo- 
cate land thereunder. January 20, 1885, Warren executed to one 
Joseph H. Sharp two powers of attorney; one authorizing a location 
to be made in the name of said Warren for the 80 acres of land to 
which he claimed to be entitled; the other giving Sharp power to 
sell the land so to be located. On October 15, 1885, Sharp selected 
and located the premises in controversy, in the name of Warren, 
under the certificate, and on the same day conveyed the same 
lands to Kristian Kortgaard, one of the défendants herein. On 
March 11, 1889, and while the location of Warren was subsisting 
and pending, complainant, Hartmann, applied to the register and 
receiver of the land olBce at Duluth, Minn., to locate thèse prem- 
ises with two Porterfleld warrants; but the application was re- 
jected, for the reason that the lands were embraced in the location 
previously made by Warren. March 19, 1889, Hartmann appealed 
from the décision of the local land ofiScers, and at the same time 
flled his application to contest Warren's entry. On October 16, 
1889, the commissioner of the gênerai land ofiBce afflrmed the déci- 
sion of the register and receiver, and denied the application to con- 
test the entry. The secretary of the interior, however, on appeal, 
held that the affldavits of Hartmann contained allégations suffl- 
cient to warrant a hearing; and upon the same being had at Duluth, 
in January, 1893, the land oflQcers there decided that Warren was 
a beneflciary under the treaty; that he had power to sell his right 
in advance of location and patent, and to exécute the powers of 
attorney before ref erred to. This décision, on appeal, was afiBrraed 
by the commissioner of the gênerai land ofiQce and by the secretary 
of the interior. In December, 1894, a patent for the lands in suit 
was issued to Warren, and this title is the one in controversy. Com- 
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plainant then prays that the title be vested in him', for an injunction 
resti'àining défendants from entering upon or temQving ore from 
the land, and for f urther and other relief. Sepàrate demurrers are 
interposed by the défendants. 

The particular facts alleged in the bill, in my opinion, décisive 
of this case, are: (1) That Warren is a mixed-blood of the Chip- 
pewas of Lake Superior; .(2) that the tracts of land mentioned 
in the bill were located by Sharp for Warren, Octobér 15, 1885, as 
a beneficiary under the treaty; (3) that the application of complain- 
ant to enter thèse lands with Porterfleld warrants was not made 
until 1889, more than three years aftèr the entry of Warren. The 
act of congress of April 11, 1860, under which the Porterfleld war- 
rants were issued, provided that they may be "located on any pub- 
lic lands which hâve been surveyed, and which hâve not been other- 
wise appropriated at the time of such location." The application 
of complainant to enter thèse lands was rejected by the local land 
offîcers at Duluth, for the reason that the premises were embraced 
in the préviens location made by Warren. True, this décision re- 
jecting complainant's application was reversed by the secretary of 
the interior in 1892, for the purpose of allowing a hearing upon the 
allégations of contest; but, after protracted investigation in the 
land department, Warren's location was sustained, and a patent is- 
sued. 

The question presented is, what was the efEect of Warren's entry 
upon the lands embraced therein? Were they public lands there- 
after, not otherwise appropriated, within the meaning of the act of 
April 11, 1860? It is well settled that ail land to which any claima 
or rights of others hâve attached does not fall within the désigna- 
tion of "public land." Bardon v. Railroad Co., 145 U. S. 538, 12 
Sup. Ot. 856. Lands originally public ceàse to be such when thus 
entered, and in no just sensé can be said to be public after they hâve 
been entered at the land office, and a certiflcate of entry obtained. 
Witherspoon v. Duncan, 4 Wall. 218. The uniform décisions of the 
United States suprême court are to this effect, and as said by the 
court in Railroad Co. v. Whitney, 132 U. S. 357, 10 Sup. Ct. 112: 

"The almost uniform practice of the department bas been to regard land 
upon •which an entry of record, valid upon its face, bas been made, as appro- 
priated, and withdrawn from subséquent homestead entry pre-emption set- 
tlement, sale, or grant, untll the original entry be canceled or declared for- 
feited." 

The early case of Cunningham v. Ashley, 14 How. 387, is also to 
the same effect, as indicated by the opinion. In that case, New 
Madrid warrants had been located on the land, and thèse locations 
were controlled by the défendants. The complainant's entry was 
rejected on the ground of thèse previous New Madrid locations, and 
ail subséquent attempts at entry were met with this same objection. 
The court, speaking of thèse applications, Said: "But the locations 
of the New Madrid warrants were an obstacle then, as they had been 
on the flrst application." The reason for so holding is apparent. 
The lands embraced in thèse locations were ségregated from the 
public lands, and were appropriated, so thàt thej^ coîild not be dis- 
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posed of by the goyemment until, by some means, the obstacle waa 
removed. So long as thèse locations were sanctioned, the land de- 
partment rejected ail other applications to enter the lands embraced 
therein; but when the défendants procured for their own benefit 
entries of the land in controversy by virtue of certain floats, and 
relied upon this title only, the complainant's equity was found to 
be superior. Still, the court ordered that the decree should in no 
respect affect any right existing under the New Madrid locations. 

It is urged by counsel that the certiflcate or scrip was illegally 
issued to Warren by the commissioner of Indian affairs, and that 
the action of the secretary of the interior instructing the register of 
the land ofiSce to permit location was unauthorized. But the scrip, 
upon its face, entitled Warren to locate it upon public land; and, 
when the entry was made, it was prima facie valid, and the lands 
became appropriated. The records of the land office showed an 
acceptance of Warren's entry; and until this obstacle was set aside, 
and the entry canceled, the land covered by it was not subject to 
further disposition or sale. Upon the face of the bill, therefore, the 
complainant has no équitable right or interest which can be enforced. 
There are other questions presented which would be décisive of the 
rights of the parties, but in the view I take of the case, as indicated 
above, it is unnecessary to consider them. The demurrers will be sus- 
tained, and a decree ordered dismissing the bill. 



EDDY & BISSELL LIVE-STOCK 00. V. BLACKBURN. 
(Circuit Court of Appeals, Fifth Circuit. December 10, 1895.) 

No. 385. 

1. Pleading— Equitable Rights. 

Altliough, under modern Systems of pieading, courts of law, where 
their remédies are adéquate, may enforce équitable rigtits, it is strin- 
gently required that the proof must agrée with and support the pleadings, 
and the relief granted must be within the prayer for relief, and witUin 
the groundsalleged and relied on to obtain it 

2. Sale — Rbcoverikg Back Part Payment — Pleading. 

PlaintifC and défendant entered into a wrltten contract by which de- 
fendant agreed to sell to plaintiiï a number of cattle, to be selected by 
plalntiiï in the maiiner provided In the contract, for $10 per head, of 
which $2,000 was paid on the exécution of the contract, and the remaindor 
was "to be paid on the delivery of the cattle," which was to take place 
between the lOth and 15th days of October, 1893. Shortly after, plain- 
tifC paid défendant Ç1,000 more on account. On the lOth day of October 
plaintifE went to defendant's ranch and selected the cattle, but informed 
défendant that he could ncrt pay the balance of the purchase money at 
the time fixed, but hoped tO' do so in a short whlle, claiming, at the same 
time, that the property in the cattle had passed to him, and he was en- 
titled to their delivery without paying sueh balance. Défendant dis- 
puted this clalm, but drove the cattle to plaintifC's ranch, tendered them 
to him, and, upon his- failure to pay the balance of the purchase price, 
drove them back. PlaintifC afterwards sued défendant, setting up the 
contract and defendant's failure to deliver the cattle, and claiming a re- 
turn of the $3,000 paid, and damages for the advanced price of the cattle, 
and the loss of the use of the grass and water at hls ranch, amountlng to 
.$11,000, and alleging his ability and readiness, at the time of bringing suit, 
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to pay the priée, If défendant would deliver the cattle. Upon the trial, 
plaintiff, by amendment, alleged that before the tender by défendant he 
informed défendant of his inability to pay, and défendant tben waived 
such payment, and agreed to deliver the cattle upon his undertaliing to 
pay shortly, but, notwithstanding, refused to deliver, and converted the 
cattle to Ita own use, without rescinding the contract or returning to 
plaintiff the money paid, and refused to sell the cattle for plaintifC's ac- 
count, but detained and appropriated the $3,000. Défendant, by demur- 
rer, gênerai déniai, and spécial averments, denied plaintiff's right to a 
delivery of the cattle without payment of the purchase money, and de- 
nied any modification of the contract except by indulgence of a few 
days to the plaintifC, in order to enable him to raise the money, and also 
claimed damages from plaintiff for expense and loss in driving the cattle 
to and from plaintiff's ranch. Held, that plaintiff was not entitled to de- 
livei-y of the cattle without payment of the purchase money, and could 
not, therefore, recover on the contract, and that plaintiff's pleadings con- 
tained no allégations whlch, even under the libéral System of pleading 
in force in Texas, would enable him to recover upon any équitable claim 
to a return of the money paid on signing the contract. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

Plaintiff in error is a corporation, chartered under the laws of the state 
of Colorado, engagea in the business of stock raising, with one of its ranches 
in Balley county, Tex. The défendant In error is a résident citizen of 
Travis county, Tex., with a ranch in Castro county, Tex., some CO miles 
from the ranch of plaintiff in error. On the 23d day of August, 1893, plain- 
tiff in error and défendant in error entered into a written agreement in the 
foUowing terms: 

"State of Texas, County of Bailéy. 

"This agreement, made and entered into this day by and between the 
Eddy & Bissell Llve-Stock Co., by its agent, D. F. White, of Eddy Oo., New 
Mexico, and Balley Co., Texas, party of the flrst part, and W. A. Black- 
burn, of Austin, Texas, party of the second part, to wit: That for and 
in considération of the sum of two thousand dollars ($2,000.00) cash, in hand 
paid, and the further considération of the promises and agreement of said 
Blackburn, party of the second part, as hereinaf ter stated, that the party 
of the flrst part sell to the sald Blackburn, party of the second part, ail of 
ifs yearling steers, supposed to be from oné thousand to twelve hundred 
head, said yearlings branded WN, shoulder, side and hip marked thus: 
, no yearlings to be under (12) twelve months old, and to be smooth, 
merchantable cattle, and to be rounded up and separated from ail other 
cattle, after which the said Blackburn or his agent shall hâve the right to. 
eut out or reject ten per cent, of the number of said cattle so rounded up 
or offered; after which the cattle so aceepted by the said Blackburn shall 
be delivered to him or his agent at his pasture in Castro county, Texas, 
between the tenth and fifteenth days of October, 1893. The said cattle to 
te passed on before they leave the eompany's pasture in Balley county, 
Texas, by the said Blackburn or his agent. In considération of the sale 
of said cattle the said Blackburn agrées to recelve and accept said cattle 
so delivered to him, and to pay to the Eddy & Bissell Live-Stock Company 
the priée of ten dollars ($10.00) per head for each and every steer yearling 
so delivered; the two thousand dollars now paid as above stated belng a 
part of said priée, and the remainder of sald price to be paid on the delivery 
of sald cattle. 

"Witness our hands In duplicate, this August the 23, 1893. 

"Cayotte Lake, Balley Co., Texas." 

At the tlme of entering liito this contract the company desired and in- 
sisted upon payment of $3,000 In cash. This was not convenlent for Black- 
burn, and he paid $2,000, as set out in the written contract, and agreed ta 
pay an additional $1,000 within a short while thereafter. If convenient He 
did pay this additional $1,000 on the llth day of September, 1893. On th» 
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-night of the lOth of October, 1893, Blackbum came to the ranch of the Com- 
pany, and told Whlte, the company's agent, that he could not pay the bal- 
ance due on the cattle at the time fixed by the contract for dellvery, but 
that he hoped to be able to get the money in a very short while. He in- 
sisted that, under the contract, the title to the cattle was in him, and that 
he was entitled to hâve them delivered at the tlme and place specified lu 
the contract without the payment of the balance of the purchase money. 
White refused to make dellvery upon such terms, Insisting that payment 
of the balance of the purchase money must be made before he would sur- 
render the cattle. At this time the cattle had been gathered and were 
under herd in the company's pasture, for the purpose of being passed upon 
by Blackbum under the contract. They were passed upon, and 914 head 
were selected as filling the requirements of the contract, and the cattle 
were driven by the company's agents to the ranch of Blaekburn, and were 
there tendered. He failed to pay the balance of the piirchase money, the 
Company refused to deliver, and drove the cattle back to its pasture. Upon 
thèse points there is no substantial différence between the parties. There 
is a différence, however, as to the circumstances and agreement under which 
the cattle were driven over to Blackburn's ranch; the company contending 
that it was bound to drive them over under the original contract, and that 
Blackbum insisted upon its doing so, promising that if it would drive the 
cattle to his ranch, and hold them a day or so, until he could go to Amarillo 
with defendant's agent, he would and could get the money, and pay the bal- 
ance on the cattle, and they should then be delivered, and, further, that if 
he did not get the money, he would pay the expense of driving over, hold- 
ing, and returning the cattle. Blaekburn, on the other hand, conteuded that 
the title to the cattle passed to him under the contract, without payment of 
the purchase money; that he was entitled to bave them driven to his ranch, 
and delivered, without such payment; that he insisted upon this right, but 
further stated that if White, the company's agent, would go with him to 
Amarillo, he would there see if he could raise the money, and, if so, would 
pay it; that if he could not, he would insist on the company's surrender- 
Ing to him the cattle without payment of the balance, and, if it would not 
do so, that it must, then and there, repay to him the $3,000 of the purchase 
money which it had received. Driving the cattle over to Blackburn's ranch 
and holding them and returning them Involved a very considérable expense 
and damage. 

The parties failing to make any adjustment, on the 31st of January, 1894, 
Blackbum flled in the circuit court of the United States for the Western 
district of Texas, at Austin, his original pétition, settihg eut the contract 
above copled, alleging the payment of the |3,0O0, that the remainder of the 
purchase money was to be pald when the cattle were to be delivered, and 
making the copy of the contract an exhlblt to his pétition. He alleged fail- 
ure to deliver the cattle as agreed by the company, and, upon this alleged 
breach by the company, claimed retum of the $3,000 of the purchase money, 
and also the advanced priée of the cattle, and spécial damages in the loss 
of the use of his grass and water at his ranch, aggregating some $11,000; 
alleged his readiness, willingness, and ability, at time of liling his pétition, 
to pay the remainder of the purchase money if défendant would then deliver 
the cattle. Upon trial of the case Blaekburn flled a trial amendment to 
his pétition, in which he alleged that on the llth of October, and while the 
cattle were stlU on the premises of the company, he advisedthe company 
that he could not pay the balance due on. the cattle, and that the company 
then and ' there waived the stipulations as to the payment of this balance 
of the purchase money as provided in the contract, elected not to resclnd 
the contract, and agreed to deliver the cattle to him without payment of the 
balance of ttie purchase money in cash, upon his undertaking to make such 
payment within a short time thereafter, and that It was under this modifi- 
cation of the contract that the company drove the cattle over to his ranch, 
and that, notwlthstandlng such modification, after the cattle were there at 
his ranch, ready for dellvery, défendant refused to deliver them, "and con- 
verted sald cattle to Its own use, without rescinding said contract and re- 
turning to him his money so pald, or compensating him for bis additional 



952 FEDERAL EEPOETEE, VOl. 70. 

labor and expense, Ineurred at defeijidant's Instance and request, af ter he 
gave said notice and asked défendant to elect its course, and also refused 
to sell said cattle for his account, or sell same after receiving tlie balance 
due on said contract, turn the remalnder over to plaintiffi, but défendant 
wrongfully and unjustly determined to keep and appropriate to its own use 
said $3,000, and also said cattle, to plaintifiC's great damage as aforesaid." 

On the 9th of March, 1895. the company answered by gênerai demurrer, 
spécial exceptions, gênerai déniai, and speeially declaring upon the written 
contract, averring that the title to the cattle never passed from it, and was 
not to pass except upon payment of the purchase money in full; alleging 
fuU compliance on its part with ail of the requirements of said contract by 
gatherlng said cattle, having them passed upon by Blackburn, driving them 
over to his ranch, and tendering them upon payment of the purchase money, 
and Blackburn's failure to pay; denying any breach of contract by itself in 
any respect, or any fault or wrong on its part; admltting that Blaokburn 
came to its ranch before the cattle were driven, and stated his inability to 
pay at the time the cattle should reach his ranch, but averring that he said 
and promised that if the company wonld carry the cattle over to his ranch, 
and Indulge him in two or three days' further time, until he could go to 
Amarillo with the company's agent, that he would there procure the money 
and pay it, and the cattle could then be dellvered, and that If he failed in 
this he would pay ail the expense incident to such tender and holding the 
cattle. The company further set out an itemized bill of the expense of gath- 
erlng and driving the cattle, and holding them at Blackburn's ranch, and 
taking them back, aggregating about $2,500, and asked for its damages in 
that amount. Blackburn filed a supplemental pétition on the 19th of March, 
1895, demurring generally and speeially to the company's answer, and deny- 
ing ail the allégations contained in it, and setting up anew his version of 
what transpired when he went to the company's ranch before the cattle 
were driven over to his pasture. 

Trial was had in the circuit court March 20, 1895. The ruling of the court 
upon the demurrers was to the effect that the tltle to the cattle was not to 
pass to Blackburn, under the written contract, until the payment of the bal- 
ance of the purchase money, and that he could reeover no damages predi- 
cated on such title in himself, but that his pétition was good f or the $3,000 
purchase money paid by him. Upon exception by plaintiff, so much of de- 
fendant's answer as averred that the $2,000 was paid as a forfeit was strick- 
en out. The jury allowed the company a very small offset for damages, and 
returned a verdict for Blackburn for $2,950, for whlch judgment was en- 
tered in his favor. 

Plaintiff in error excepted to the eourt's ruling on the demurrers, and also 
to the charge; the grounds of exception as to the ruling on demurrers being 
that the pétition, with exhibit thereto, showed on its face that the title to 
the cattle was not to pass until payment of the purchase money, and as no 
payment or tender thereof was alleged, and no suflaeient reason was given 
for not so doing, the title to the cattle did not pass, and the facts, as set 
out in the pétition, were not sufflcient to entltle the plaintiff to reeover back 
the partial payments of the purchase money made by him. As to the charge 
the exceptions were: That the undisputed testimony showed that no modi- 
flcatlon of the written contract as to the time of payment or transfer of title 
had been made. That plaintiff in error had In eveiy respect complied literally 
with its obligation under the contract, and the défendant in error had broken 
the contract, and theref ore the défendant In error was not entitled to a return 
of the partial payments of purchase money made by him under the contract 
of sale. And, further, that if he could, under proper allégations, hâve re- 
covered the $3,000, he had no such allégations in his pétition, or amendments 
or suppléments thereto, and had no foundation for such recovery. In other 
words, his recovery could only be aecording to his allégations, and as he 
had alleged performance on his part and breach on the part of the com- 
pany, he could not, in his proof, reverse his allégations, and reeover upon 
breach by himself and performance by the company. And, further, that the 
right to reeover the $3,000, on the conditions set out in the charge, if it ex- 
isted, would be a matter of which a court of law would hâve no jurisdie- 
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tlon, but -whlct would be exclusîvely cognlzable în a court of equîty. There- 
fore, it could not properly be submitted to the jury In this case. That the 
measure of damage glven is erroneous, the charge being based upon the 
idea that Blackburn could, of his own choice, without the consent and agalnst 
the wlU of the company, abrogate the contract by giving notice, prior to the 
time fixed In the contract for performance by the company, of his intention 
not to perform, and by such ex parte proceeding could destroy the rlghts 
and duties of the company under the contract, and fix the measure of dam- 
ages it was entltled to for the breach by the facts and circumstanees as 
they exlsted at the time and place of giving such notice, Instead of by the 
facts and circumstanees as they existed at the time and place provided in 
the contract. 

S. E. Fislier and John C. Townes, for plaintiff in error. 
W. M. Walton, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

McCORMICK, Circuit Judge (after stating tlie facts). Tlie judge 
of the circuit court, in his charge to the jury, says that: 

"Under the undisputed évidence in this case, the plaintiff commltted a 
breach of the contract by his f allure to pay, or ofifer to pay, to the défendant 
the contract price for the cattle upon their delivery to him as in the contract 
set forth." 

Such being the undisputed évidence in the case, it is clear to us 
that the suit on the contract must fail, and the trial judge held, 
correctly, that the plaintiff "cannot recover any damages of the de- 
fendant in this suit." The défendant in error, though he duly ex- 
cepted to certain rulings of the circuit court, and saved bills of 
exception, which are embraced in the record filed in this court, did 
not sue out a writ of error, and is not in a position to complain of 
the action of that court. He insista that, on the case made in the 
circuit court, he was and is clearly entitled to the return of the 
$3,000 he had paid on the cattle, less the actual damages which his 
failure to fully perform his contract occasioned the plaintiff in er- 
ror. In this view the trial court clearly concurred, and if the 
pleading's are sufflcient to support such a recovery, there was no 
material error in the rulings of the circuit court on the subject of 
damages, and the judgment should be afûrmed. 

It is plain that the circuit court did not regard the action as rest- 
ing on the contract, but on what the authorities call "quasi con- 
tract," and considered that the pleadings of the adverse parties, 
taken together, put the court in full possession of the case, and that 
the court of law could grant such relief as the equities between the 
parties warranted or required. Even in the practice of the strict- 
est common-law courts, actions are sustained on implied contracta 
and quasi contracts, although, if not because, the grounds of the 
recovery sought are équitable. There are many suits in equity 
which the courts of law cannot entertain, because their remédies 
are not adéquate; but where the practice and processes can fully 
meet the equities, the courts of law are as ready and efQcient as the 
chancery courts to grant the proper relief. In Texas the pleadings are 
not formai. Every case is presented by pétition and answer. This does 
not affect the distinction between actions at law and suits in equity 
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in the national courts, but it to a degree qualifies the distinctions^ 
bétween the différent forms of action at common law. It is, how- 
ever, stringently required that the proof must agrée with and sup- 
port the pleadings, and the relief granted must be within the prayer 
for relief, and within the grounds alleged and relied on to obtain 
it. It may be that the judgment of the circuit court fully meets the 
justice of the case. While we are not disposed to hold that the 
controversy is one which falls within the exclusive jurisdiction of 
equity, it does appear to us that the plaintifE (below) should présent 
to the court by his pleadings, truly, the case shown by the indis- 
putable évidence, and the ground on which he is entitled to a re- 
turn, in part or in whole, of the advanced payment made by him on 
the contract. 

One of the errors assigned is as follows : 

"The court erred in Its charge to the jury in directing the Jury to take Into 
considération the three thousand dollars ($3,000.00) pa!d by the plaintlff to 
the défendant as a part of the purchase prlce of the cattle (a) because there 
Is no pleading on the part of the plaintlff which would warrant the submis- 
sion of sald Issue." 

This assignment is well taken, and points out the error which re- 
qliires the reversai of the case. . We do not deem it necessary to 
notice the other questions in the case, which hâve been so fairly 
presented and so ably discussed by the learned counsel who hâve 
flled briefs and submitted oral arguments in the case in this court, 
as those questions may not arise or may not give embarrassment in. 
the future progress of the case. 

Eeversed and remanded. 



EITTBR V. MUTUAL LIFE INS. CO. OF NEW YORK. 
(Circuit Court of Appeals, Third Circuit. December 2, 1895.) 

No. 2. 

1. Life Insurance — Suicide of Insuked. 

The Personal représentatives of one who, when sane, deliberately kills 
himself, with the Intent to secure to his estate the amount of Insurance he 
has effected upon his life, cannot recover the Insurance money, though the- 
policy contains no provisions respecting suicide. 

S. Samb— Intbnt to Dbfraud. 

One R., who already carried life Insurance to the amount of $315,000, took 
out additlonal policies in the M. Ins. Oo., amounting to $75,000. At the 
time such policies were Issued, B. was insolvent; his income was whoUy 
inadéquate to pay the expenses of his family and the premlums on his Ufe 
Insurance; he was engaged in hazardous stock spéculations, and had em- 
bezzled large sums of money. At the time of the issue of the $75,000 In- 
surance, R. also took out another policy for $20,000, for the beneflt of his 
wife, and, shortly after, $90,000 more in his own name. Within a year after 
the issue of the $75,000 policies, R., while sane, deliberately committed 
suicide, leaving a letter to his exécuter describing his llabilities and his In- 
surance, and directing the application of the proceeds of the policies to hls- 
debts. Other letters left by him also indicated that his purpose in com- 
mitting suicide was to secure the Insurance money for the payment of his 
debts. Eeld, that it was not error to refuse to instruct the jury, in an action 
by R.'s executor against the M. Ins. Co., that there was no évidence that 
R. entered into the contracts of Insurance with the intention of defrauding. 
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the Company, or that he entered into such contraets with the intention of 
committing suicide. 

■S, Samb— Sanitt. 

Tlie court, in such action, instructed ttie jury that If E. killed himself 
while his reasoning facultles were so far Impaired by Insanity tliat he was 
unable to understand the moral character of his act, even if he did under- 
stand its physical nature and efCeet, such self-destruction would not pre- 
vent recovery on the policles, and explained the expression "moral cliar- 
acter of his act" by adding that if R. understood, as a sane man would, 
the conséquences to follow from his suicide to himself, his character, his 
family, and others, and was able to comprehend its wrongfulness, then he 
was to be regarded as sane, and charged that, if U. was sane when he com- 
mitted suicide, such suicide was a défense to the poUey. Held no eri'or. 

In Error to the Circuit Court of tlie United States for tlie Eastern 
District of Pennsylvania. 

This was an action by A. Howard Ritter, executor of tlie last will 
of William M. Eunk, deceased, against the Mutual Life Insurance 
Company of New York, to recover upon policies of life insurance, ag- 
gregating $75,000. Upon the trial in the circuit court (69 Fed. 505), 
the jury rendered a verdict for the défendant. Plaintiff brings er- 
ror. Afflrmed, 

Richard C. Dale and Geo. Tucker Bispham, for plaintiff in error. 
John Gr. Johnson, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

ACHESON, Circuit Judge. This was an action brought by A. 
Howard Ritter, executor of the last wilI of William M. Eunk, late of 
the city of Philadelphia, deceased, against the Mutual Life Insur- 
ance Company of New York, upon six policies of insurance, together 
amounting to the sum of 175,000, ail bearing date November 10, 
1891, issued by the défendant company to William M. Eunk upon 
his life. On the 5th day of October, 1892, Mr. Runk, with great 
délibération, committed suicide by a pistol shot, at a time when, as 
évidence indicates and the jury has found, he was of sound mind, 
and able to understand both the physical and the moral character 
and conséquences of his act of self -destruction. At the time of his 
suicide, Mr. Runk carried insurance upon his life to the amount of 
$500,000, the policies for which had been issued to him by a number 
of différent companies. When the policies hère in suit were taken, 
Mr. Runk already carried upon his life policies of insurance issued 
by other companies to the amount of $315,000, of which $135,000 had 
been assigned by him to his aunt, Mrs. Barcroft, as collatéral se- 
curity for moneys he owed her. At the same time that he effected 
the insurance which is the subject-matter of this suit, Mr. Runk 
took out another policy of insurance upon his life in the défendant 
company, for the beneât of his wife, for $20,000. Shortly thereaf- 
ter, in the month of January, 1892, he took out in his own name 
additional insurance upon his life to the amount of $90,000, in other 
companies. In connection with the facts already stated, there 
was évidence upon the trial of this case tfending to show that, at 
the time the policies in suit were taken out, Mr. Eunk was insolvent; 
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that his entire income did not exceed $700 a month, out of wWch lie 
had to support his family; that theretofore he had been engagea 
in, and thereafter continued to be engaged in, stock spéculations on 
a large scale, in whicb he sustained lieavy losses; that he had then 
begun a System of surreptitious withdra-wals (amounting at his 
death to $86,000) of his contribution of $100,000 to the capital stock 
of the flnn of Darlington, Runk & Co., of which he was a member, 
in violation of his partnership obligations, and which withdrawals 
he artfully concealed; and it appeared, further, that, before the 
date of the policies in suit, Mr, Runk had embezzled funds of the 
Protestant Episcopal City Mission, of which he was treasurer, to 
the amount of about $80,000. On the day of his death, or the day 
before, Mr. Runk wrote a letter to the executor named in his will, 
Mr. Ritter, giving a particular account of his liabilities, and a list 
of his insurance policies, and directing the application of the Insur- 
ance moneys to his indebtedness. This letter and also other letters 
in évidence, written by Mr. Runk just before he shot hinaself, clearly 
évince that he deliberately committed suicide, with the intention 
and in order that the insurance he had eflfected on his life might 
be collected by his executor, and applied to the payment of his 
liabilities. 

As the case went to the jury, the only question of fact submitted 
to that tribunal was the question of the testator's sanity at the 
time he took his life. Nevertheless, error is assigned to the re- 
fusai of the court to afflrm the plaintifE's first and second points, 
namely: 

"(1) The évidence Is not sufflclent to warrant the jury In flndlng that the de- 
eeased enteréd Into the contraets of insurance evldenced by the policies sued 
upon with the intention of defraudlng the Company défendant issuing the 
same. 

"(2) The évidence is not sufflcient to warrant the jury in flndlng that the de- 
ceased entered into the said contracta of insurance with the Intention of com- 
mltting suicide." 

The assignments of error under this head raise the question 
whether there was any évidence in the cause which would hâve 
justified the jury in finding that the policies in suit had been taken 
out by William M. Runk with the fraudulent purpose of ending his 
life by his own hand. We think that there was such évidence, and 
that the affirmation of the above-quoted points would hâve been 
erroneous. True, it was not shown by the déclarations of the in- 
sured, or by other like positive évidence, that, at the time he effect- 
ed the insurance, he had formed the purpose to take his life. But 
such direct évidence of dishonest intention is rarely obtainable. 
Fraudulent intention is seldom openly avowed, and ordinarily its 
existence must be deduced from the circumstances surrounding 
the particular transaction, apparent motive, and conduct before and 
after the event. Hère we hâve a man heavily in debt and insolvent, 
who had unlawfully appropriated to his own use trust funds, and 
was in constant danger of exposure, who had plunged into hazard- 
ous stock spéculations, and who was already carrying an unusually 
large amount of life insurance, his income being grossly inadéquate 
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to pay the accruing Bremiums on tliat insurance and maintain his 
family. In this desperate state of affairs, this man takes ont addi- 
tional life insurance, amounting (with the policy in favor of his 
wif e) to the large sum of f 95,000, which he knew he could net main- 
tain for any great length of time. Then, about two months later, 
we flnd him still further increasing his life insurance by other poli- 
cies to the amount of |90,000. Nine months thereafter, when in a 
sane condition of mind, he takes his life, with the expressed purpose 
of enabling his estate to realize upon his life policies, leaving spé- 
cifie written directions to his executor how to apply the insurance 
moneys in discharge of his liabilities. It is, indeed, the fact that 
Mr. Eunk's suicide followed immediately after certain irregulari- 
ties in his conduct of the business of Darlington, Eunk & Co. had 
been detected, and when full exposure of his misconduct was im- 
minent. Still, however, it was for a jury to détermine, under ail 
the circumstances, when Mr. Runk flrst formed the design to take 
his life; and the évidence, we think, would hâve well warranted 
the flnding that, at the time he took out the policies in suit, he was 
preparing for the worst, and that he then contemplated and had 
determined upon self-destruction should his stock spéculations fail 
him in the near future. We are net, then, able to sustain any of the 
assignments of error upon this branch of the case. 
The plaintiff's fourth point was in thèse words : 

"(4) The mère fact that the insured commltted suicide does not, standing 
alone, avold the policies, there heing no condition to that ettect In the policies." 

The defendant's first point was as follows : 

"(1) There can he no recovery by the estate of a dead man of the amount of 
policies of Insurance vipon his life If he takes his own Ufe designedly, whilst of 
Sound mlnd." 

The plaintiff's fourth point was refused, and the defendant's first 
point was afiirmed; and the court charged the jury that if the in- 
sured, Mr. Eunk, was in a sane condition of mind at the time of his 
self-destruction, his suicide was a défense to this suit. Thèse in- 
structions are assigned for error, and the assignments raise the ques- 
tion whether the personal représentative of one who, when sane, dé- 
libérât ely kills himself, with the intent to secure to his estate the 
amount of insurance he bas effected upon his life, can recover the in- 
surance money, the policy containing no provision with respect to sui- 
cide. It is conceded that this précise question was not involved or 
decided in any case prior to the présent one. In the cases brought 
to our attention where suicide, during sanity, by the person whose 
life was insured, was held not to be a valid défense, the policy was 
issued for the beneflt of some other person, or an independent interest, 
by assignment or otherwise, had been acquired by a third person. 
jSfot one of the décisions, we think, gives countenance to the idea that 
the Personal représentatives of the insured can recover where the 
latter, while sane, deliberately commits suicide for the purpose of 
compelling payment of the insurance money to his estate. That 
there can be no recovery in such case has been asserted by courts and 
judges whose expressions of opinion command great respect. 
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In Moore y. Woolsey, 4 El, & Bl. 243, 254, Lord Campbell said: 

"If a man insures his life for a year, and commlts suicide wittiin tlie year, 
his executors cannot recover upon tiie policy; as the owner of a sliip wlio in- 
Bures her for a year cannot recover upon ttie policy if wittiin the year he causes 
her to ÏX3 sunk. A stipulation that in either case, upon such an event, the policy 
sbould give a right of action, would be void." 

In Hartman v. Insurance Co., 21 Pa. St. 466, 479, it was said: 

"Besldes this, the court was very plainly right In charglng that, if no such 
condition had been inserted in the policy, a man who commlts suicide is guilty 
of such a fiaud upon the insurers of his life that hiS représentatives cannot re- 
cover for that reason alone." 

This observation bas been criticised, and, standing by itself, it may 
appear to be too sweeping. Hartman's Case, however, did not in- 
volye any question of insanity, and the court was speaking of suicide 
by a sane man. 

In Suprême Commandery v. Ainsworth, 71 Ala. 436, 447, the court 
said : 

"Death— the rlsk of life Insurance, the event upon which Insurance money is 
payable— is certain of occurrence. The uncertalnty of the time of its occurrence 
is the material élément and considération of the contract. It cannot be in the 
contemplation of the parties that the assured, by his own crlmlnal act, sbali 
deprive the contract of its material élément, shall vary and enlarge the rlsk, 
and hasten the day of payment of the Insurance money." 

The above-quoted views, as applied to suicide by a sane man, who 
kills himself to the end that his estate shall thereby be benefited 
by the enf orcement of a policy of Insurance on his life, are, we think, 
just, and sustained by the soundest reason. It is a fundamental con- 
dition of the contract of life insurance, even if the policy be silent 
on the subject, that the insured, whilè in a sound mental condition, 
will not voluntarily destroy his life. The contract would lack mu- 
tuality of obligation if the insured, at his own pleasure, by intentional 
self-destruction, could terminate the payment of the stipulated pre- 
miums, and precipitate the payment of the sum insured. To sanc- 
tion a recovery in such a case would be to reward fraud and en- 
courage wrongdoing. 

In Insurance Co. v. Armstrong, 117 U. S. 591, 600, 6 Sup. Ct. 877, 

Mr. Justice Field said: 

"It would be a reproach to the jurisprudence of the country if one could re- 
cover Insurance money payable on the death of a party whose life he had felonl- 
ously taken. As well mlght he recover Insurance money upon a building that 
he had willfully flred." 

There is, it seems to us, in principle, no distinction between the 
instances thus put by Justice Field and the case now before us. It 
is conceded that if, at the time a policy of life insurance is obtained, 
the insured haa formed the purpose of ending his life, his suicide 
would defeat a recovery. But what différence does it make when 
such purpose is conceived? Willful self-destruction by the insured, 
when he is sane, is equally a fraud upon the insurer whether the pur- 
pose to commit the act is formed before or after the policy is taken. 
In onr judgment, the rulings of the court below upon this subject 
were right 
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The remaining assignments of error relate to the instructions of 
the court as to what constitutes that degree of mental unsoundness 
which xill relieve, against what otherwise would be the conséquence 
of self-destruction. Hère it seems to be proper tô cite at length the 
plaintiff's fifth point, and the answer thereto, and the accompanying 
observations made by the court. Thèse were as follows: 

"(5) If one whose life is insured intentionally kills hlmself when his reasoning 
facultles are so far' impaired by insanity that he Is unable to understand the 
moral Character of hls act, even if he does Understand Its physlcal nature, consé- 
quence, and effect, such self-deatructlon will not of itself prevent recovery upon 
the policies." 

"This is afBrmed. I will say, however, that we must understand what is 
meant and Intended by the tenn 'moral character of his act* It is a term which 
has been used by the courts, and is correctly Inserted in the point; but it is a 
term which might be misunderetood. We are not to enter the domain of meta- 
physics in determining what constitutes insanity* so far as the subject is in- 
volved in this case. If Mr. Runk understood what he was doing, and the con- 
séquences of his act or acts to himselï as well as to others,— in other words, if 
he understood, as a man of sound mlnd would, the conséquences to foUow 
from his contemplated suicide, to himself , his character, his family, and others, 
and was able to comprehend the wrongfulness of what he was about to do, as 
a sane man would, — ^then he is to be regarded by you as sane; otherwise, he is 
not." 

In a subséquent part of the charge, the court said: 

"I therefore charge you that If he was in a sane condition of mind at the 
time, as I hâve described, able to understand the moral character and consé- 
quences of his act, his suicide is a défense to this suit." 

We are not able to discover in thèse instructions anything of which 
the plaintifE in error can justly complain. The explanatory remarks 
which the learned judge made in connection with his afflrmance of 
the plaintiff's lifth point were pertinent and proper. Upon the ques- 
tion of insanity, the jury was plainly informed that, to prevent a 
recovery, it was not enough that Mr. Runk understood the physical 
nature, conséquence, and effect of his act of self-destruction, but 
that he must also hâve understood the moral character and consé- 
quences of the act, and that, if he did not comprehend its wrongful- 
ness, he was to be regarded by the jury as insane. Nor were the 
instructions of the court inadéquate to the facts of the case. We 
think that they f uUy covered the question of insanity hère involved. 
We do not perceive that, in the instructions complained of , there was 
any departure from the principles approved by the suprême court in 
the cases of Insurance Oo. v. Terry, 15 Wall. 580; Insurance Co. v. 
Rodel, 95 U. S. 232; Insurance Co. v. Broughton, 109 U. S. 121, 3 Sup. 
et. 99, and Insurance Co. v. Akens, 150 U. S. 468, 14 Sup. Ct. 155. 
The charge, we think, conformed to the rulings in those cases. 

We are of the opinion that this record discloses no error, and the 
judgment of the circuit court is aflQrmed. 
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WESTERN UNION BEEF 00. v. THURMAN et al. 

(Circuit Ctourt of Appeals, Fifth Circuit Decembèr 3, 1895.) 

No. 391. 

1. EviDBNOE — Documents in Contbol of Adveèsk Partt-^Attobnet and 

Client. 

For the purpose of showlng that one P. was chlef eounsel for the plaln- 
tlfls in an action on tr|al,;a,nd accordingly that the plaintiffs were bound, 
upon notice, to produee certain deeds, alleged to be In iP.'s possession, 
défendant Introduced évidence to the effect that the àttorney of record in 
the case was one M., but one B. con^uçted the case; that B. believed that 
P.had employed M. tobrlng the action; that he had had some correspondence 
wlth P. about the case,: and; on one occasion, when defendanfs attorneys 
requested a continuance, he referred them to P., and agreed to respect hls 
décision; and that P. assçnted to the cpntlnuançe. The trial judge held 
thls évidence Insufflclent to show that P. so far controlled the case that 
hls possession of the deeds shoiil4 be treated as that of thé plaintiffs. 
Seld no error. r 

2. Advbrsb Possbssion — Bvedencb.' 

In an action of ejectment, défendant, clalming under.a tltle by alleged 
adverse possession for 10 years for the purpose of showlng such pos- 
session in one K. and under hls tltle, Introduced évidence showlng that 
one F. went into possession of the land for K. on October 19, 1868, held It 
for hlm until hls death, in 1878 or 1879, and thereafter, until 1885, for two 
sisters of K., who were supposed to be hls hoirs, but in fact were not such. 
The trial court held that as the adverse holding under K.'s title was Inter- 
rupted after hls death by the holding for others, not in privity wlth hls 
title, there was no sufflcient évidence of adverse possession to èo to the 
jury. Held no error. 

8. Evidence— Hbirship— Texas Land Laws. 

The fàct that a patent, issued under the land laws of Texas, was for the 
quantity of land to whlch, under such laws, a single man was entltled, 
belng less than that whlch a mai-ried man would receive, does not provë 
that the person to whom the grant was made was single, since the provision 
of the law for the benefit of marrled men dld not necessarily apply to 
men who went to Texas without thelr familles; nor does the fact that 
such a patent Is Issued, after the death of the person to whom the grant 
was made, to one who is recited to be hls "natural helrj" prove that such 
natural helr was an lUegitimate son, or that the grantee was unmarried. 

4. Samk — Impeovbments — Texas Statute. 

In an action of ejectment, évidence in support of a defendanfs plea for 
Improvements, whlch falls to show the value of the improvements at the 
time of the trial, or the enhanced value of the land by reason théreof, or 
the value of the land without them, is insufiiclent to warrant a submission 
to the jury, under Rev. St. Tex. art. 4814. 

6. Samb— I;Bttbrs of Président of Corporation. 

It is not réversible error to admit, as agalnst a corporation, letters pur- 
porting to emanate from such corporation, slgned by Its président, and 
relatlng to matters In issue, though there is no direct proof of the presi- 
dent's authority to write them, especiaUy when there is nothlng in the let- 
ters to préjudice the corporation's case. 

6. Fbdbrai, Courts— Jurisdiction — District op Résidence of Parties. 

The objection that neltber party to a cause in a United States circuit 
court is a résident of the district in whlch It was brought cannot be first 
raised in the appellate court, it appearing that diverse cltizenshlp exlsted, 
and that the action was to recover lands In the district where It was 
brought. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 
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Mlles B. Thurman and Joseph B. Thurman, résident cîtizens, respectively, 
of the States of Illinois and Kansas, brought thelr action in the United States 
circuit court for the Western district of Texas, against the Western Union 
Beef Company, a corporation organized under the laws of the state of Colo- 
rado, having its principal ofllce in the city of Denver, Colo., and a local 
agency In San Antonio, Bexar county, Tex., to recover one-third of a league 
of land in Pecos county, Tex., said to be worth the sum of $7,500, and dam- 
ages for détention. The Western Union Beef Company entered an appear- 
ance, and in due course filed an amended original answer, containing a gên- 
erai demurrer, and pleas of not guilty, the statutes of limitation of 5 and 10 
years, possession in good faith and improvements made; and, on the issues 
made by this answer, the case was tried. The évidence bearing on each of 
the several issues involved, though volumlnous, was neither conflicting nor 
disputed. The jury, under the direction of the court, returned a verdict for 
the plaintiSfs, whereupon the judgment of the court was entered adjudging 
the land to them with the costs of the court. The Western Union Beef Com- 
pany, the défendant, flled its motion for a new trial, which being overruled, 
sued out and prosecutes this wrlt of error. The facts in the case are suf- 
ficieutly shown in the opinion of the court. 

Thos. H. Franklin and T. D. Cobbs, for plaintiff in error. 
W. B. Brack, for défendants in error. 

Before PARDEE and McGORMICK, Circuit Judges, and BOAE- 
MAN, District Judge. 

PAEDEE, Circuit Judge. The first and second assignments of 
error are to the effect that the court erred in refusing to allow the 
défendant in the court below to introduce in évidence, in the ab- 
sence of the originals, certifled copies of certain deeds, for the pur- 
pose of showing an outstanding title to one-half of the land in con- 
troversy. The contention with regard to this matter is that the 
original deeds were in the possession of the plaintiiîs and their 
counsel of record, who, after due notice, had neglected and refused 
to produce them. It was claimed that they were in the possession 
of the plaintiffs because one J. C. Patton, who was the grantee in 
one of the deeds and the grantor in the other, was chief counsel for 
the plaintiiîs. The évidence on the subject is as f ollows : Défend- 
ant introduced in évidence the pétition which was filed in court on 
the 29th day of Deeember, 1891, to show who was signed as attor- 
neys of record therefo. The pétition was signed by S. C. McCor- 
mick alone, but W. B. Brack was attomey who represented plain- 
tiiîs in the trial and conduct of the case. W. B. Brack, being duly 
sworn, stated that he was employed in the case by S. C. McOor- 
mick, who signed the pétition. He stated that from correspondence 
.with McCormick within the last six months, no doubt J. C. Patton 
employed S. C. McCormick, and gave him an interest in the land 
for his fee to bring the suit, but that he (Brack) was 'employed in the 
suit by McCormick, and not by Patton; that McCormick filed the 
pétition; that he (Brack) did not hâve the original deed in his pos- 
session, and never saw it; that neither Patton nor McCormick was 
présent at this term of the court; that in September, 1894, Patton 
wrote to him inquiring about the suit, and that this was his first 
and only communication from him; that about this time he got a 
letter from Denman & Franklin, defendant's attorneys at San An- 
tonio, who wanted to continue the case, and as he had continued 
v.TOF.no.lO— 61 
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the case so often, and there was sordë misunderstanding between 
him and McCormick about thè fee, he was not willing to consent 
to a continuance, but told Mr. Kemp, one of defendant's attorneys, 
that, if Denman & Franklin would telegraph Patton, he would re- 
spect any agreement for a conllnuance that Patton would make; 
that thereupon Davis, Beall & Kemp, defendant's attorneys at El 
Paso, telegraphed Denman & Franklin on September 27, 1894, as 
follows: "Brack says James O. Patton, attomey, 235 Main street, 
Dallas, is his chief, and expects to be hère Monday, but wire him, 
and whatever he says will be respected." The witness stated that 
he recognized the dispatch as the one sent to Denman & Franklin, 
and explained that the word "chief" in it was not in référence to 
any contract relation between him and Patton, because there never 
was any, nor did he represent him. The défendant then offèred in 
évidence the following telegram from J. C. Patton to Thomas H. 
Franklin, of Denman & Franklin : "I hereby agrée to continuance 
of case Thurman against beef company." On this évidence, the 
trial judge, without assigning spécifie reasons therefor, refused to 
allow the certifled copies to be read in évidence, but we take it: 
that the refusai was because the évidence did not sufflciently show 
that Patton was counsel for the plaintiffs, or controlled the case for 
them to such an estent that his possession, even if he had the orig- 
inals, could be treated as the possession of the plaintiffs; and, of 
course, the plaintiffs were not required to produce any originals or 
other deeds not in their hands or under their control. The plain- 
tiff in error submits, in support of thèse assignments, 1 Greenl, Ev. 
§ 572; Dean v. Border, 15 Tex. 299. Thèse authorities déclare the 
rule as to copies where the original documents wanted in évidence 
are within the hands or power of the adverse party. 

The third assignment of error is that the court erred in not sub- 
mitting to the jury the question of limitation under defendant's plea 
of 10 years, because the proof was suffîcient to raise the issue, so 
that the same ought to hâve been submitted to the jury. The sub- 
stance of the proof on said issue was that one George M. Martin 
conveyed ail the land in controversy to W. B. Knox, by a deed 
dated March 1, 1866, which deed was duly acknowledged and flled 
for record and recorded on July 14, 1866; also a deed from Martha 
Knox and Annie E. Knox, conveying to the Western Union Beef 
Company an undivided one-half interest in and to the lands sued for, 
authorizing said company to take and hold possession of the entire 
tract of land, which deed was dated March 29, 1894. The proof 
further showed that one G. N. Frazier went into possession of the 
lands sued for on the 19th day of October, 1868; that he took pos- 
session of the same for W. B. Knox, and made improvements there- 
on; that he remained in possession until September, 1885, holding 
possession for W. B. Knox from the time of his original entry up 
to the death of Knox, about 1878 or 1879, and thereafter holding 
possession for the sisters of Knox, Martha Knox and one Mrs. 
Davis, supposed by him to be the heirs of Knox. After the death 
of Knox, Fraaier rendered the property for taxation, and paid the 
taxes for and in the name of the sisters. The sisters of Knox were 



WESTERN UNION BEEF CO. V. THUBMA.N. 963 

not his heirs, but his heirs were Lis adopted daughter, Annie E. 
Knox, and his surviving wife, afterwards a Mrs. Eckford. 

It is not necessary to recapitulate more of the évidence, as this 
testimony of Frazier was undisputed, and présents the exact ques- 
tion which is raised by the assignment of error. This évidence 
does not show continued adverse possession of 10 years in W. B. 
Knox and for his heirs, but that the same was interrupted by the 
death of Knox, because Frazier held thereafter for the sisters of 
Knox, who were not his heirs, and were not in privity with the 
Knox title. The plaintiff in error contends that the possession of 
Frazier for Knox was continued for his heirs, and that as a matter 
of law, on the évidence, the possession of Frazier from the time he 
entered, in 1868, until he left the property, in 1885, was one con- 
tinued adverse holding, The défendants in error contend that the 
possession of Frazier after the death of Knox, being for the sisters, 
and not the heirs, of Knox, was adverse to Knox's title, and properly 
defeats the plea of 10 years' limitation; the resuit being exactly 
the same as if Knox had held in his own right until 1878 or 1879, 
and from there on Mrs. Davis and Martha Knox had possessed in 
their own right, but not in privity with Knox. No presumption 
should be resorted to, to help out the possession by which a tres- 
passer acquires title against the true owner; but whoever claims 
under the statute, ehould bring himself clearly within the terms of 
the law, and show that his possession was continuons and adverse — 
the same flag flying — for the whole period named. 

In this matter we hâve examined the following authorities, cited 
by counsel for the plaintiff in error: Gresham v. Chambers, 80 Tex, 
544, 16 S. W. 326; Craig v. Cartwright, 65 Tex. 422; Moody v. Hol 
comb, 26 Tex. 719; Bridges v. Johnson, 69 Tex. 717, 7 S. W. 506 
Mims v. Kafel, 73 Tex. 303, 11 S. W. 277; Branch v. Baker, 70 Tex. 
194, 7 S. W. 808; Ballard v. Carmichael, 83 Tex. 366, 18 S. W. 734 
Smithwick v. Andrews, 24 Tex. 488; Baily v. Trammell, 27 Tex. 317. 
But we flnd none of them bearing upon the précise point in this 
case, which is, as a question of law, under the CAddence of Frazier, 
was the possession of the property under the Knox title continuons 
and adverse from 1868 to 1885? After careful considération, we 
are not able to say that the trial judge, with the witnesses before 
him, erred in his conclusion of law on this branch of the case. 

The fourth assignment of error is that the court erred in refusing 
to submit to the jury the question whether or not the plaintiffs 
in said action were the heirs of Fleming G. Thurman, to whom the 
land was patented. The proof on the subject is as follows: 

"Be It remembered that, on the trial of sald cause, the plaintiff Introdueed 
In évidence the certlfied copy of the patent from the state of Texas for the 
land sued for, dated 28th day of January, 1862; the récitals in the body of 
sald patent describing certiflcate No. 193 as follows: 'Issued by the board of 
land commissioners of Fayette county on the 13th of January, 1840, to 
Fleming G. Thurman, natural heir of Geo. C. Thurman.' " 

The only proof of heirship submitted by plaintiffs is the déposi- 
tion of Joseph B. Thurman, which was taken March 18, 1892, and 
is as follows: 
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"I réside In Columbus, Cherokee eounty, Kansas; hâve resided there t-wen- 
ty-one years; and now réside tliere. My place of résidence must be near 
1,800 miles from El Paso, Texas. I am 58 years old. My health is very poor; 
got no strength to walk alone. My state 'of health and strength is not such 
as to permit me to attend court at El Paso. I am one o£ the plaintilïs in this 
suit, and I am a brother of the other plaintifl. He lives In the state of Illinois, 
at Jefferson eounty. His âge is 74. His post-oflice address is Mt. Vernon. I 
am a grandson of George C. Thurman, and he is my grandfather. He is now 
dead. He lived In Texas, and died near Lynchburg, Va. I know that he lived 
in Texas, but I don't know how long he lived there, but I think it was in the 
year 1833. I know that he received a land warrant from said republic or 
state, and that he is the said George O. Thurman mentloned in said ijatent. 
The said George 0. Thurman was married. They had three children, one 
girl and two boys. The boys' names were Fleming and Thomas Thurman; 
the girl's name was Susan. Thèse children are ail dead. The two boys were 
both married. The glrl died when young, in childhood. Thomas Thurman 
left no Issue. Fleming Thurman left myself and my coplaintiff. Miles B. 
Thurman. There were other children born to Fleming Thurman, but died 
when they were young. Myself and my coplaintiff are ail the descendants of 
George 0. Thurman now llving. The wife of George 0. Thurman is dead, 
and the wives of ail the descendants except my wife and my coplaintiff are 
now dead. I knew and was acquainted with some of the descendants of 
George C. Thurman, — my father, Fleming 0. Thurman, and Thomas Thurman, 
and Susan Thurman, and my coplaintiff. Miles B. Thurman. Thomas Thur- 
man died without issue. Susan Thurman died In childhood. Fleming G. 
Thurman died in 1857, leaving myself and my coplaintiff as heirs,— I re- 
siding in Columbus, Cherokee eounty, Kansas; my brother In Jefferson eoun- 
ty, Illinois. Miles B. Thurman or jfoseph B. Thurman never sold, disposed, 
01- conveyed any Interest in any land they may hâve had in Pecos eounty, 
Texas, or ever executed any contract or conveyance or Instrument of any 
kind in regard to same." 

The défendant introduced in évidence the original patent, dated 
28th day of January, 1862, which came from the defendant's posses- 
sion, and describing the survey 160, which is the land sued for, with 
the following récital in the patent, to wit: 

"By virtue of certiflcate No. 193, Issued by the board of land commissioners 
of Fayette eounty on the 13th day of January, 1840, to Fleming B. Thurman, 
natural heir of George C. Thurman." 

The plaintiff in error contends that this évidence does not suffi- 
ciently identify the défendants in error as heirs of George C. Thur- 
man. The argument is that, under the law of Texas, married men 
were entitled to a league and labor of land, and a single man was 
entitled to one-third of a league of land, or 1,476 acres. The grant 
of the state, it is said, shows that George C. Thurman, to whom the 
certiflcate was granted, was a single man, because, had he been a 
married man, he would hâve been entitled to a league and labor, 
instead of to one-third of a league; and that, under the law, no 
grant for 1,476 acres as a headright could be granted to George C. 
Thurman, unless George C. Thurman be a single man. It is further 
argued that George C. Thurman must hâve been a single man from 
the fact that the language of the patent is that the same was issued 
to Fleming G. Thurman, natural heir of George C. Thurman; that 
Fleming G. Thurman, under whom the défendants in error claimed, 
was born in lawful wedlock; that the proof shows that Fleming G. 
Thurman, under whom défendants in error claim, was one of the 
legitimate children of George C. Thurman, born in lawful wedlock; 
that the patent shows that the certiflcate, as stated, was issued to 
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Fleming G. Thurman, natural heir of George C. Thurman, which 
means that Fleming G. Thurman was not the natural heir of George 
C. Thurman, unless he was born out of lawful wedlock; that if the 
certificate was intended to be granted to Fleming G. Thurman, the 
father of the défendants in error, then the récital in the patent 
would be false in two particulars: First, that it could not hâve been 
granted, for the reason that the George C. Thurman mentioned was 
a married man, and he would hâve been entitled to a league and 
labor of land instead of to one-third of a league; second, it could 
not be to the Fleming G. Thurman, the father of the défendants in 
error, because the father of Fleming G. Thurman was shown to hâve 
been a married man, and had as issue of his marriage three chil- 
dren, one of whom was Fleming G. Thurman, and therefore the cer- 
tificate would be false in stating that Fleming G. Thurman was the 
natural heir of George C. Thurman. This is very ingénions, but 
not very convincing. Wie do not think it folio ws that the worda. 
"natural heir," in the patent, meant illegitimate son. If Fleming 
G. Thurman had been a bastard, he could not hâve inherited from 
his father, and the certiflcate could not hâve been issued to him. 
It does not follow that because the grandfather, George 0. Thur- 
man, was married, a certificate for a league and labor of land would 
bave been issued to him, and that, therefore, the grandfather of the 
défendants in error could not hâve been the father of the patentée. 
The record does not show under what law the said George C. Thur- 
man became entitled to a patent for land. An examination of 
Grooms v. State, 1 Tex 573; Eepublic v. Skidmore, 2 Tex. 265; Tich- 
ner v. State, 2 Tex. 269, — will show that the terms "married" and 
"head of the family" do not necessarily apply to those married men 
who went to Texas without their familles. While the proof in this 
case shows that George C. Thurman was a married man, it does not 
show that he was domiciled in Texas with his family, but inferen- 
tially that his family remained in Virginia. 

The flfth assignment of error is that the court erred in not sub- 
mitting to the jury the issue in support of the defendant's plea for 
improvements. The proof on the subject consists of the évidence 
of one N. T. Wilson, who testifles as follows: 

"I réside In San Antonio. I know tlie défendant, the Western Union Beef 
Company. I am superintendent of that company in Texas. I know the prop- 
erty that is in controversy. There are not any improvements on the property 
now, except thèse old adobe houses and a portion of an irrigating ditch. 
Thèse improvements were on there when we went there, and are on there now. 
The ditch is between seven and eight miles long. That ditch is of value. I 
don't know how much it eost to dig it, because I haven't any expérience in 
that, but I should think it would cost three or four thousand dollars to dig it. 
Only a small portion of the ditch is on the land in controversy; eouldn't be 
over a quarter of a mile; I don't know that there is that much. That part 
would be worth four or five hundred dollars to dig the ditch. There is a 
deep eut below there, which is the costliest part of the ditch. There is a dam. 
It is a rock and timber dam; Just rock hauled and fiUed in there, not eut 
Btone or masoniy or anything of that kind; the rock just thrown in loosely, 
and timber driven in above it, like piles, and dirt on that. The dam is used 
for throwing the water in this ditch for inigation, and we run the water to 
the end of the ditch five or six miles to water the cattle. I don't know what 
the dam is worth, but I should think it would cost at least five hundred dollars 
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to build the dam, probably more. That is a thing that I could not tell any- 
thlng about. Never bullt any, and could not tell the actual cost. It Is across 
the creek, and must be seventy-flve or one hundred feet long. There are no 
fences on this land In controversy, except some that has been put there the 
last three years, slnce this suit was flled. Before that time there were the 
adobe houses, the ditch, and the dam; that Is ail. We made ao use of the 
premises, except we kept a man there renting it ail the time. We had a black- 
smith's shop there, rented to a man. I hâve tax receipts showing that taxes 
were paid on the property In 1887 and 1888. I think it is. When this suit was 
instituted, we had an abstract made of it. The flrst taxes I paid personally 
was In 1891. Presnall and Mussey paid the taxes between 1889 and 1891, 
for the Western Union Beef Company. I know that, because they show to 
be paid on the tax rolls of the county. I had tax roUs examined. I never saw 
it. This dlteh was not bullt for the purpose of irrigatlng this land ; it was for 
the convenience of some other parties owulng land below there. The Western 
Union Beef Company owns the land below there now. The dltch was bullt 
for the purpose of Irrigating those lands below, and Is used for that purpose 
now. The Western Union Beef Company maintains it, and keeps it improved. 
■That eut or gap la on the east of the dam. It Is nearly a mile. It is ofC of 
this land. The whole ditch is seven or eight miles long. I don't know what 
it cost. It cost five hundred dollars to clean it out. The costly part was on 
other land. Only about a quarter of a mile ran on this land. The dlteh 
l8 six or eight feet wide at the bottom. It varies according to the depth of 
the eut. I think it is six or eight feet at the bottom." 

This prbof was wholly insuflQcient to warrant a submission to the 
jury, because it did not show the value of the improvements at the 
time of the trial, nor the enhanced value of the land by reason of 
the improvements, nor the value of the premises without the im- 
provements. Rev. St. Tex. art. 4814. 

The sixth assignment of error is that the court erred in allowing 
the admission of two several letters directed to S. C. McCormick, 
of Dallas, Tex., one dated November 12, 1891, the other dated No- 
vember 27, 1891, signed by G. M. McGhee, président of the Western 
Union Beef Company, because it was not shown that the said Mc- 
Ghee was authorized or had the power to bind the said company 
by any déclaration such as was contained in the said letters, and 
hecause the letters were written beyond the scope of the authority 
of the said président, and were therefore absolutely unauthorized. 
The bill of exceptions on the subject shows that the letters were 
admitted to be letters of the président of the Western Union Beef 
Company, and related to the title to the lands involved, claimed by 
said company; but, otherwise than as appears on the face of the 
letters, it is not shown that they were written by authority of the 
company. We take it that as the letters purported to emanate 
from the Western Union Beef Company, and were signed by its 
président, no réversible error was committed in allowing the intro- 
duction of thè same in évidence; particularly as there is nothing in 
the contents of either of the letters calculated to préjudice in any 
respect the title of the défendants in error. This being the case, 
we do not consider it necessary to discuss the proposition as to how 
far a corporation may be bound by the déclarations of its président, 
who generally acts as agent of the corporation in ail its business. 

The seventh assignment of error raises the question of the juris- 
diction of the court on the ground that neither of the parties are 
résident citizens of the Western district of Texas. As this ques- 
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tion is raised for the flrst time in this court, and as the record shows 
that the parties plaintiff in the court below are citizens of différent 
States from the défendant, and as the suit is one to recover lands 
situated in the Western district of Texas, wherein the parties ap- 
peared without objection and submitted their proofs, we do not 
think it necessary to f urther consider the matter. 

The eighth and last assignment of error is a gênerai one, and need 
not be considered. 

The judgment of the circuit court is afiBrmed. ; 



MUNAL V. BEOWN. 

(Circuit Court, D. Colorado. November 30, 1895.) 

Survit AL of Actions— Trbspass on the Case— Colorado Statute. 

An action for damages for personal injuries, wtiich, under ttie common- 
law forms of procédure, would hâve been an action of trespass on the case, 
does not survive to and against executors and administrators by virtue of 
the statute of Colorado (Rev. St. 1868, p. 682, § 154), which provides that 
"ail actions at law whatsoever, save and except actions on the case for 
slander, or llbel, or trespass for injuries done to the person," shall so survive. 

This was an action by Joseph Munal against Benjamin B. Brown, 
as administrator of tbe estate of Peter Gumry, deceased, to recover 
damages for personal injuries. Défendant demurred to the com- 
plaint. Sustained. 

Wells, Taylor & Taylor, for plaintiff. 

Pattison, Edsall & Hobson and Thomas Ward, for défendant 

HALLETT, District Judge. Joseph Munal, plaintiff in this 
suit, was injured in an explosion, which occurred in August last, in 
the Gumry Hôtel in this city. Peter Gumry, proprietor of the 
hôtel, was killed in that explosion, and this action is brought against 
the administrator of bis estate to recover damages for an injury to 
the plaintiff. The question presented by demurrer to the complaint 
is whether the action may be maintained against the personal or 
other représentative of Gumry since his decease. It is agreed on 
ail hands that no such action can be maintained against the per- 
sonal représentative under the rule of the common law "actio per- 
sonalis moritur cum persona." But it is claimed the action sur- 
vives the death of Gumry under a statute of the late territory of 
Colorado flrst enacted in the year 1868, and since continued in ail 
éditions of the statutes of the territory and state, which reads as 
follows : 

"Ail actions at law whatsoever, save and except actions on the case for 
slander, or libel, or trespass for injuries done to the person, and actions brought 
for the recovery of real estate, shall survive to and against executors and ad- 
ministrators." Rev. St. 1868, p. 682, § 154. 

In the nomenclature of that time this suit would be called an 
action of trespass on the case, and the question is whether it is 
within the gênerai description with which the section begins, "ail 
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actions atlaw whatsoever," or within thé exception as an action of 
"trespàss for injuries done to the person." The meaning of the word 
"trespass" is commonly given in the language of Blackstone: 

"Any misfèasancê or act of one man whereby another is injuriously treated 
or danihified." 3 Bl. Comm. 208. 

When it was considered with référence to actions and their names 
at the cômmon làw, it was divided into several kinds, such as tres- 
pass de bonis asportatis, trespass quare clausum fregit, trespass on 
the case, and the like. One kind was trespass vi et armis, which 
was for an injury conimitted with direct and immédiate force or 
violence against the plaintifE or his property. Distinguishable from 
this was the form of action last mentioned, called "trespass on the 
case," which was applicable to those injuries which were done without 
force directly applied. The distinction between thèse forms of ac- 
tion was often very subtle, and the subject of much learned discus- 
sion in books of the commôn law. Referring to thèse actions Black- 
stone says (3 Bl. Comm. 122): 

"This action of trespass, or transgression, on the case, is a universal remedy 
given for ail Personal wrongs and injuries without force, so called because the 
plaintiff's whole case or cause of complalnt Is set forth at length in the orig- 
inal writ. For though, In gênerai, there are niethods prescribed, and forms of 
actions previously settled, for redressing those wrongs which most usually 
occur, and in which the very act itself is immediately prejudicial or injurious 
to tlie plaintiff's person or property, as battery, nonpayment of debts, detaining 
one's goods, or the like, yet, where any spécial, consequential damage arises, 
which eould net be foreseen and provided for in the ordinary course of jus- 
tice, the party injured is allowed, both by common law and the statute of 
Westm. II. c. 24, to brlng a spécial action on his own case, by a writ formed 
aecording to the pcculiar circumstances of his own partieular grievance. For, 
wherever the common law gives a right or prohibits an injury, it also gives 
a remedy by action; and therefore, wherever a new injury is done, a new 
method of remedy must be pursued. And it is a settled distinction tliat, when 
an act is done which Is, in itself, an immédiate injury to another's person or 
property, there the remedy is usually by an action of trespass vi et armis; but 
where there is no act done, but only a eulpable omission, or where the act is 
uot immediately injurious, but only by conséquence and coUaterally, there no 
action of trespass vi et armis will lie, but an action on the spécial case, for 
damages conséquent on such omission or act." . 

Without pursuing the subject further, it is plain that both might 
be properly described as actions of trespass for personal injuries, 
one being used when the force was directly applied, and the other 
when the injury was a resuit, more or less remote, from the force 
or from the omission of some duty. It matters not that, by way of 
abbreviation, each name became shortened in common speech, so 
that trespass vi et armis was called simply "trespass," and trespass 
on the case was called simply "case." That was a matter of con- 
venience only, which did not aiïect the character of the actions. 
My conclusion, therefore, is that ail forms of actions for trespass 
for personal injuries are within the exception of the statute of 1868. 
ineluding the action of trespass on the case, of which the suit at 
bar is an example. In a broader view, and aside from ail ques- 
tions of légal términology. it is diffleult to believe that the législative 
assembly intended to raise a distinction between an action of tres- 
pass vi et armis, and its congener, the action of trespass on the case, 
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in respect to the survival o£ actions. Every reason which can be 
assiigned for perpetuating one or the other of them, whether of merit 
in the case of the party injured, or of turpitude in the conduct of the 
wrongdoer, is equally applicable to both of them. 

This view bas been accepted in the courts of the state and by the 
législative assembly. In passing Lord Campbell's act in 1872, the 
territorial assembly must hâve acted upon the theor-y that the right 
of the party injured did not survive to his personal représentative 
under the act of 1868 (9 Sess. Laws, p. 117). It will be observed 
that the act of 1868 continxies the right of action to and against 
executors and administrators in equal terms, and if, by that act, the 
right of action survived against the exécuter of the trespasser, it 
would survive to the exécuter of the party injured by the same 
terms, and Lord CampbeH's act wrought no change in the law. Of 
many cases cited in argument, several support the conclusion to 
which we hâve been led, and it is believed that none are opposed. 
No useful purpose would be served by reviewing them at length. 
This action against Grumry's administrator, for an injury doue to the 
plaintiff during the lifetime of Gumry, or at the moment of his 
death, will not lie, and the demurrer will be sustained. 



In re CRAIG. 
(Circuit Court, D. Kansas. June 6, 1895.) 

1. Grand Jury — Pbrsons in Military Prisons, 

Act Cong. March 3, 1873, providing that prisoners under confinement In 
military prisons undergoing sentences o( court-martial shall be llahle to 
trial and punishment by courts-martial for offenses committed during 
said confinement, is not in confllct with Const. Amend. 5, providing that 
no person not In the land or naval forces or In the militia shall be held 
to answer for a capital or otherwise Infamous crime unless on a present- 
ment or indictment of a grand jury. 

2. Same. 

The statute is applicable to one coniined in a military prison, though at 
the time of hla sentence to such confinement he was likewise sentenced 
to be discharged from the service. 

In the matter of the application of Edward Craig for a writ of 
habeas corpus, 

H. D. Reeve, for petitioner. 

W. C. Perry, U. S. Atty., opposed. 

THAYEE, Circuit Judge. The application for a writ of habeas 
corpus in behalf of Edward Craig is not "signed by the person for 
whose relief it is intended," as section 754 of the Bevised Statutes 
requires; neither does the pétition for the writ affirmatively show 
that the application is made at his instance or request. This fact, 
alone, would justify a refusai of the writ; but, inasmuch as the ap- 
plication is probably made with the full knowledge of the prisoner, 
and as there is no reason to doubt that his signature to the pétition 
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could be readily obtaiiied, I hâve deemed it expédient to overlook 
the def ect and to consider the important question in the case, whether 
the military court-martial had jurisdiction of th.e offense for which 
Craig was tried and is now undergoing punishment. Ttie facts on 
whicli the décision of this queistion dépends are not in dispute. 
Craig, it seems, was an enlisted soldier in the army of the United 
States, and, Ijefore his term of enlistment had expired, he deserted. 
For this offense he was apprehended and tried by a military court- 
martial, and sentenced to dishonorable discharge from the service 
and to confinement at hard labor in the Leavenworth military prison 
for the term of 2 years and 6 months. While serving this sentence 
he assaulted the commandant of the prison, Oapt. J. W. Pojie, "with 
intent to kill," and was again tried by a court-martial for the latter 
offense, found guilty on bis own plea to that effect, and was sen- 
tenced "to be conflned at hard labor in such penitentiary as the re- 
viewing authority may direct for the period of 10 years." With the 
approval of the secretary of war, and by his direction, the Kansas 
State Penitentiary, at Lansing, Kan., was designated as the place of 
confinement, and Craig is at présent serving his term of imprison- 
ment at that place. 

It is contended by counsel that, after the prisoner had been sen- 
tenced to be dishonorably discharged from the military service, and 
that part of the sentence for désertion h^d been executed by the issu- 
ance of a certiflcate of discharge, he was no longer subject to the ju- 
risdiction of a military court-martial for any offense that he might 
thereafter commit, although committed while he was confined in 
the military prison at Pt. Leavenworth in exécution of the residue of 
the sentence for désertion. This claim is based on the first clause 
of article 5 of the amendments to the constitution, which déclares: 

"No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury,.except in cases 
arlsing Inthe land or naval forces, or in the milltia, when in actual service 
In tlme of war br public danger." 

The congress of the United Stateé hàs taken a différent view of the 
scope and effect of article 5 of the amendments by declaring, in "An 
act to provide for the establishment of a military prison and for its 
government," approved on March 3, 1873, "that ail prisoners under 
confinement in said military prisons undergoing sentences of court- 
martial shall bé liable to trial and punishment by courts-martial 
under the rules and articles of war for offenses committed during 
said confinement." 17 Stat. 584, c. 249, § 12. See, also, 18 Stat. 48, 
c. 186; and section 1861, Rev. St. U. S. ; The question, at issue, there- 
fore, is whether section 12 of the act of March 3, 1873, supra, is con- 
etitutional. It is a cardinal rule, in obédience to which nisi prius 
courts always act, that a law duly enacted by the législative depart- 
ment of the government will be upheld and enforced unless it is 
clearly répugnant to the Organic law. If a reasonable doubt exists 
as to whether an act of congress is constitutional or otherwise, the 
inferior courts of the United States will give effect to its provisions, 
until it has been declared to be void by the court of last resort. It 
cannot be said that, by authorizing a trial by courts-martial of per- 
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sons confined in the military prison established at Ft. LeavenwoEth, 
for offenses committed while so confined, congress bas clearly, or 
even probably, exceeded its powers. Tlie prison in question was 
designed as a place of punishment for those persons only who, while 
in the military service of the government, eitlier as enlisted men or 
otherwise, are guilty of offenses "against the rules, régulations and 
laws for the government of the army of the United States." It is a 
part of our military establishment, as much as the guardhouse, with 
which our forts and military eneampments are always provided. 
And, inasmuch as it was intended as a place of punishment for those 
who are subject to military law and discipline, congress provided, in 
substance, that the prison should be placed in charge of oflftcers and 
enlisted men of the army who were to be detailed for that duty by 
the secretary of war. There can be no doubt of the fact that the 
prison was thus placed in charge of army officers because it was 
regarded as a military institution, the same as a fort or an arsenal or 
a navy yard, and for the purpose of subjecting persons who might be 
confined therein to military law and to the same discipline that is en- 
f orced in the army. 

Much stress, howevér, is laid on the fact that when the offense for 
which Craig was tried and convicted was committed, he had been 
discharged from the army, and was no longer subject to military law 
or discipline. This contention overlooks the fact that the discharge 
was issued in part exécution of a sentence which directed that he 
should not only be dishonorably discharged, with the f orfeiture of ail 
pay and allowances, but that he should also be held and confined at 
hard labor for a given period in a military prison. A discharge ex- 
ecuted under thèse circumstances and for such a purpose cannot be 
said to hâve had the effect of severing his connection with the army, 
and of freeing him forthwith from ail the restraints of military law. 
The discharge was no doubt operative to deprive him of pay and 
allowances, but so long as he was held in custody under sentence of 
a court-martial, for the purposeof enforcing discipline and punish- 
ing him for désertion, he remained subject to military law, which pre- 
vailed in the prison where he was confined, and subject also to the 
jurisdiction of a court-martial for ail violations of such law com- 
mitted while he was so held. The views thus expressed are support- 
ed by an opinion of Judge Foster, United States district judge for 
the district of Kansas, in the case of Ex parte Wildman, Pjed. Cas. 
No. 17,653a, which was decided in the year 1876; also, by an opinion 
of Attorney General Devens (16 Op. Attys. Gen. 292), and by an elab- 
orate décision of Judge Sawyer in Ke Bogart, 2 Savpy. 396, Fed. 
Cas. No. 1,596. 

The application for writ of habeas corpus will accordingly be de- 
nied. 
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UNITED STATES v. HUGHES, 
(District Court, E. D. South CaroUna. December 9, 1895.) 

1. Chiminal Pkocedurb — Pebliminaby Examination — Hbarino bbporb 

JUDGB." 

When the examinatlon of a person accused of a crime against the United 
States is held before the district judge, Instead of a United States com- 
mlssioner, the powers of the judge are simply those of a United States 
commlssioner. 

2. Samb— Powers of United States Commissionbr. 

United States eommlssioners hâve no judlcial power to hear and dé- 
termine any matter. Thelr dutles are those of examining magistrates, 
and, upon the examinatlon of a person accused of crime, they hâve only 
to détermine whether there Is probable cause to belleve that an offense 
was commltted by the défendant, and hâve no authority to pass trpon 
the credlbillty of testimony, or to find any fact 

3. Criminal Law— Aiding Mimtaby Expédition— Probable Cause. 

Upon the preliminary examinatlon of one H. for alding a military ex- 
pédition in violation of Rev. St. § 5286, there was évidence that the steam- 
shlp of whlch H. was captaln, after leavlng the port of New York and 
passlng outside Sandy Hook, stopped two or three miles from shore; 
that two tugs approached, and put on board 35 men, wlth several boxes 
and three boats; that the boxes were opened, and guns and other arms 
taken out; that during the voyage the men so taken on board were con- 
stantly drilled; that sald men spoke Spanlsh, and some of therh said 
they were golng to Cuba to flght; that the steamer approached the coast 
of Cuba at night, wlth her llghts extingulshed; that the men disem- 
barked there, taklng thelr arms with them, and using thelr own three 
boats and one lent by the steamer; and that, after thelr landing, the 
steamer proceeded on her voyage to Jamalea, E4i, that there was 
probable cause to belleve that H. had violated the statute, by provlding 
or preparing the means for a mlUtary expédition to be carrled on against 
a foreiga state, and he should be held for trial. 
4 Same— Place of Trial. 

Eeld, further, that ail the acts constltutlng such offense were commlt- 
, ted on the hlgh seas,— the taking on of provisions at New York, In addi- 
tion to those required for the crew, not constltutlng an overt act In fur- 
therance of the enterprise, or évidence of intention to commit such an 
act,— and, accordingly, that H., under'Rev. St. § 730, must be tried in the 
district where he was arrested, and could not be removed thence to the 
Southern district of New York. 

Examination of Samuel Hughes upon a charge of conducting a 
military expédition in violation of Rev. St. § 5286. 

Edward B. Whitney, Asst. Atty. Gen., and W. Perry Murphy, for 
United States. 
S. Mallet Prévost and Buist & Buist, for Spanish government. 
M. cl Butler and J. P. K. Bryan, for défendant. 

BEAWLEY, District Judge. The American steamShîp Laurada, 
owned in Philadelphia, was chartered by Kerr & Co., in September, 
for two voyages to the West Indies, and sailed during that month for 
Port Anton, in the Island of Jamaica, with an assorted cargo of 
merchandise; and, although it appears from the testimony in this 
case that she had no quarters for passengers, it was in évidence that 
upon that voyage she carried 86 Italian laborers to work upon a 
railroad in the Island of Jamaica. Upon her return voyage she 
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brougM a cargo of fruit, and, after discharging thé same in the port 
of New York, she took aboard a cargo of gênerai merchandise, and 
cleared for the port of Kingston, in Jamaica, sailing on the motning 
of October 21, 1895. She returned from the second voyage, and after 
landing a cargo of fruit in New York she came to the port of Charles- 
ton. Shortly after reaching this port her master, Samuel Hughes, 
was arrested upon a warrant and aflîdaTit made by the consul gênerai 
of Spain before one of the United States commissioners residing in 
the Southern district of New York, charging him with violating sec- 
tion 5286 of the Eevised Statutes of the United States; one of the 
United States commissioners for this district indorsing said warrant, 
and, upon his arrest, binding him over for a preliminary investiga- 
tion to be held on the 6th day of December. Owing to the grave 
and important nature of the charge, such preliminary investigation, 
at the request of counsel, was held by me, and upon the hearing two 
questions hâve arisen: First, whether there is sufflcient cause to 
commit or bind over the défendant for trial; second, to détermine 
whether the défendant shall be sent to the Southern district of New 
York to answer the charges. 

In determining the flrst question my powers are simply and only 
those of a United States commissioner. By the law and practice of 
the court in this district, the United States commissioners hâve no 
judicial power to hear and détermine any matter whatsoever. Their 
duties are those of examlning magistrates, — ministerial, not judicial. 
They are the arms of the court, to exécute the preliminary work nec- 
essary to bring to trial persons charged with offenses against the 
United States. They hâve no authority to détermine the probable or 
improbable credibility of the testimony adduced, nor to ând any fact. 
They can only détermine whether there is probable cause to put the 
défendant on trial. Whenever a charge is made upon oath, and tes- 
timony is offered in support of it, and the warrant is approved by the 
district attorney, the party charged is committed or bound over for 
trial as a matter of course. In this case the aflfldavit is in due form, 
and sufflciently charges the offense; the district attorney has ap- 
proved the warrant; and testimony has been offered to support the 
charge. I hâve simply to détermine, not whether an offense has 
been committed, but whether there is probable cause to believe that 
an offense was committed. Within thèse limitations, the testimony 
will now be considered. 

Proof was offered to show that the steamship Laurada sailed from 
the port of New York about half-past 6 o'clock on the morning of the 
21st of October; that, after passing Sandy Hook and discharging 
the pilot, the steamship stopped at a point variously stated at from 
two to three miles from the shore; that two tugs approached her, and 
that 35 men came aboard, bringing with them some boxes and three 
small boats; that shortly after coming aboard the boxes were opened, 
and guns, pistols, and machettes were taken out; that the steamship 
proceeded On her voyage, and on the morning of October 27th land 
waS descried, which proved to be the coast of Cuba; that during the 
voyage the men were drilled; that they spoke the Spanish language; 
that some of them stated that they were going to Cuba to flght, — that 
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tkey weregoiBg to join the Palma régiment; that one Martini was 
in command; that Cespedes was with the party; that he took no 
part in the drilling, but was on the bridge with the captain, the de- 
fendant, Samuel Hughes; that the drilling took place every day, ex- 
cept two, when the weather was rough; that the light at Cape Maysi, 
at the east end of the Island of Cuba, was sighted about 7 o'clock on 
the evening of October 27th; that the Laurada approached near the 
shore at a point between Guantanamo and Santiago ; that the lights 
upon the steamship were extinguished as they approached the coast; 
that the men disembarked, carrying with them the boxes, using the 
three boats that they had brought with them, and one boat belonging 
to the Laurada; that the point where they landed was apparently 
uninhabited; that after the landing of thèse men the Laurada pro- 
ceeded upon her voyage to Jamaica. It has been strongly urged up- 
on me that this testimony should be disregarded because the three 
wituesses who gave it are Spanish subjects, and therefore presumed 
to be hostile to the défendant. This objection does not apply to one 
of the witnesses, an Italian subject of Austria; but holding as I do 
that a committing magistrate need not and should not détermine 
the absolute facts in respect to any charge investigated by him, but 
should détermine only whether there is probable cause to believe that 
an offense has been committed, it remains to be determined whether 
there is suflficient ground to put the défendant upon trial for violat- 
ing any laws of the United States. The offense charged is that he 
has violated section 5286 of the Revised Statutes, which is a portion 
of what is known as the "Neutrality Act," passed by congress on 
April 20, 1818, which was a déclaration on the part of the govern- 
ment, made during the time of Président Monroe, that it was its 
flxed policy to prevent its territory being used as a basis for hostile 
military opérations against any country or nation with which it was 
at peace. This section is in the words following: 

"Every person who within the territory or jurisdictlon of the United States 
begins or sets on foot, or provides or prépares the means for any military 
expédition or enterprlse to be carried on f rom thence against the territory 
or dominlon of any f oreign province or state, or of any colony, district or 
people with whom the United States are at peace, shall be deemed guilty of a 
high misdemeanor, and shall be flned not exceeding three thousand dollars 
and imprisoned not more than three years." 

It is further contended that, even if the testimony is taken as 
true, it does not furnish sufflcient proofs that the défendant has 
violated any law, that the transportatiou of men or munitions of 
war isnot forbidden by the statute, and that the proof does not 
show any connection between the défendant and any "military ex- 
pédition or enterprise." The cases of U. S. v. Trumbull, 48 Fed. 99; 
U. S. V. Itata, 49 Fed. 647; and other cases growing out of the same 
transaction, — hâve been cited in support oif this contention. One 
Trumbull, an agent of the "Congressional party" in Chili, purchased 
in this country a large quantity of arms and other munitions of war, 
which were shipped frpm California for use against the "Balmace- 
dan party," which was recognized by this country at that time as 
the government of Chili. It was held by Judge Boss, of the South- 
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ern district of California, that when a party of insurgents, already 
organized, and carrying on war against the government of a f oreign 
country, send a vessel to procure arms and ammunition in the Unit- 
ed States, the act of purchasing such arms and ammunition and 
placing them on board the vessel is not within the scope of section 
5286 of the Revlsed Statutes. This décision rested upon the ground 
that the "mllitary enterprise" was begun, provided, and prepared 
for in Chili, and was to be carried on from Chili, and not from the 
United States. The case of Hendricks v. Gonzalez, 14 C. C. A. 659, 
67 Fed. 351, also cited in behalf of the défendant, arose out of the 
seizure of a merchant vessel whose cargo consisted of arms and 
munitions, and bound for a port near the seat of hostilities. It was 
held in that case that such vessel could not be held under section 
5290 of the Revised Statutes. The case of The Carondelet, 37 Fed. 
800, decided only that the transportation of arms for use by one 
belligerent in a foreign country against another faction, with which 
it was at war, was a mère commercial transaction, and not a viola- 
tion of the neutrality laws. During the Pranco-German war, in 
1870, about 1,200 Frenchmen embarked at New York in two French 
steamships, the Lafayette and the Ville de Paris, for the purpose of 
joining the army of their nation at home. They were not ofiQcered 
nor in any way organized, but the vessel was laden with 96,000 rifles 
and 11,000,000 cartridges. Mr. Fish, then secretary of state, was 
of the opinion that thé ships could not be looked upon as intended 
to be used for hostile purposes against Germany; the men not be- 
ing in an efficient state, and the arms and ammunition being in 
themselves legitimate commerce. "The uncombinéd éléments of 
an expédition may leave a neutral state in company with one an- 
other, provided they are incapable of proximate combination into an 
organized whole." It would be différent if the men had previously 
received such military training as would hâve rendered them fit for 
closely proximate employment. Hall, Int. Law, p. 609, approved in 
2 Eng. St. Papers, p. 128. 

It may be considered as the law of this country, settled by re- 
peated décisions of our courts and opinions of the attorney gênerai, 
that arms and munitions of war are articles of legitimate commerce, 
and the transportation of them is not forbidden; nor is it a crime, 
under our neutrality laws, for persons to leave the country with 
intent to enlist against a foreign power, with which this country 
is at peace; nor is it unlawful to transport out of this country, with 
their own consent, persons who intend to so enlist. Giving to the 
cases relied upon by counsel for the défendant ail the weight to 
which they are properly entitled, they do not tend to the exculpa- 
tion of the défendant from the charge now under considération, 
which in effect is that he aided, furthered, and prepared the means 
for a "military expédition or enterprise." The statute is very com- 
prehensive in its terms, and any contribution which tends to for- 
ward it, or assistance given to those engaged in it, must be consid- 
ered as within its purview. However legitimate it may hâve been 
to hâve taken aboard his ship either the men or their arms, or both, 
for transportation to the Island of Cuba, as soon as it became ap- 
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parent tli^it it was an organized force, capable of proximate com- 
bination for, offensive purposes, it took on a new character. The 
uncombined éléments engaged in drilling and in the use of arms, 
and the enterprise henceforth became essentially a military expé- 
dition forbidden by the statute, and by the proclamation of neu- 
trality issued by the président on the 12th of June of this year. If 
the défendant allowed the deck of his vessel to be used as a parade 
ground, if he extinguished his lights and approached the coast of 
Cuba in the nighttime, if he loaned the use of a boat for the purpose 
of landing those men, it is impossible to resist the conclusion that 
eufflcient cause is shown to require the accused to answer further 
to the charge exhibited against him. Without in any manner ex- 
pressing an opinion as to his guilt, I must hold that there is "prob- 
able cause" for his commitment, and it will be so ordered. 

The second question to be determined is whether the défendant 
shall be sent for trial to the Southern district of New York. It is 
strongly urged by the assistant attorney gênerai, who bas appeared 
with the district attorney, and by the counsel for the Spanish govern- 
ment, that this enterprise had its inception within that district, and 
that the convenience of witnesses will be promoted by sending the 
accused there. The constitution proTides, in article 3, that "the 
trial of ail crimes against the United States shall be held in the state 
where the said crime shall hâve been committed, but when not com- 
mitted within any state the trial shall be had at such place or places 
as the congress may by law hâve directed"; and the congress bas 
dJrected (section 730 of the Revised Statutes of the United States) 
that "the trial of an offense comniitted upon the high seas or else- 
where ont of the jurisdiction of any particular state shall be in the 
district where the offender is found or into which he is first brought." 
Section 1014 of the Revised Statutes provides for the removal of the 
accused to the district where the trial is to be had. To constitute 
the offense of violating section 5286, some overt act must be proved — 
First, either the beginning or setting on foot a military expédition or 
enterprise; or, second, the procuring or providing the means for 
such expédition or enterprise. Under the first head, no proof what- 
ever bas been adduced tending to show that the accused began or 
set on foot this enterprise. His offense, if committed, must fall un- 
der the second head, — that of providing or preparing the means for 
such expédition or enterprise, — and the évidence applicable to this 
charge must now be considered. 

The Southern district of New York is coterminous with the terri- 
torial boundary of the southern portion of the state of New York, and 
includes the city of New York, where, if anywhere within that juris- 
diction, the offense must hâve been committed. No proof whatever 
has been offeredof any criminal act committed while in that city. 
This statute is a highly criminal and pénal ône, and it cannot be 
enlarged by construction beyond the fair import of its terms. Nei- 
ther arms nor men were taken aboard in the city of New York. The 
évidence shows, and it was conceded by counsel upon the argument, 
that the men came aboard after the staamshîp had passed Sandy 
Hook, outside,the territorial limita of the Southern district of New 



UNITED STATES V. HUGHES, 977 

York. Tliey may hare corne f rom New York, New Jersey, or Con- 
necticut But it is contended that supplies of provisions and ice were 
taken aboard the ship in New York, and that this constituted a pre- 
paring of the means for the criminal enterprise. There is no proof 
that the men taken aboard were fed from the ship's stores. They 
may hâve carried their own provisions in the boxes which were taken 
aboard with them. Steerage passengers often do so. But, if it had 
been proved that supplies for passengers had been taken aboard in 
New York, that of itself is no oiïense. No doubt the intention of the 
défendant, when he left New York, was to stop his vessel somewhere 
oiï the Jersey coast, and to take thèse men aboard, and to land them 
on the Island of Cuba; but, in view of what has already been said, 
that of itself was no crime. The transportation of men and arma is 
no violation of the neutrality laws. Much less is the préparation of 
means for such transportation. The fact that the men, after they 
came aboard, organized a military company and began to drill, can- 
not be legitimately presumed as within his prévision when he pre- 
pared for his voyage. It is for this that he is to answer. 

The government contends that there is probable cause for char- 
ging a continuous crime, commencing in New York, and continuing 
on the high seas; that the taking of provisions in New York for 
others besides the crew indicated an intention to commit an unlawful 
act, and the government having offered proof to show the commis- 
sion of an unlawful act, the intention will be presumed. The inten- 
tion with which an act is done is rarely capable of direct proof. It 
must necessarily in nearly ail cases be a matter of inference from 
some outward manifestation, for the opérations of the human mind 
are secret and invisible. That a maa intends the natural consé- 
quences of his own act is always to be inferred, but the force of the 
inference dépends upon whether the subséquent visible act clearly 
and conclusively indicates the particular intention, and is inconsist- 
ent with the presumption of any other intention. The law never 
présumes that a man intends to commit a crime, but the converse. 
If the taking on of the ship's stores in New York, which is the only 
outward, visible manifestation of the alleged unlawful intention, is 
reconcilable with the presumption of innocence, a presumption of 
guilt cannot be inferred. The provision of such stores of itself indi- 
cates nothing more than the usual, customary préparation for a voy- 
age. He could lawf ully take on passengers anywhere upon the route. 
He had done so on his previous voyage. He could carry them to 
Cuba itself without violating any law. There is no proof that any 
of such stores were landed in Cuba. The contrary is proved. The 
facts hère clearly distinguish it from the case of U. S. v. Rand, 17 
Fed. 142, cited by the counsel for the government. In that case a 
cargo of arms and other munitions of war were taken aboard in 
Philadelphia. The men were taken at Inagua, and the ship proceed- 
ed to Miragoane, Hayti, where the men were disembarked, an attack 
was made upon the town, and it was captured. During the attack 
the vessel stood outside the harbor, and immediately after ran in and 
landed her stores. In that case the court held that the attack upon 
and capture of Miragoane was clearly the resultof a military enter- 
v.70F.no.lO— 62 
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prise, within the térma and epirit of the statute, which began or was 
set on foot within the territory of the United States. In this case ail 
of the features which give it the character of a military enterprise 
began upon the high seas. Until the steamship Laurada passed be- 
yond the territorial limita of the Southern district of New York, she 
had no other character than that of a merchant ship enga;ged in legit- 
imate commerce. I must hold, therefore, that there is no proof of 
any "military expédition or enterprise" begun or set on foot within 
the territory of the United States; but the inhibition of the statute 
is not conflned to cases arising within its territorial limits. It ex- 
tends to any su eh unlawful enterprise that may be begun or set on 
foot, or the means for which are provided or prepared, within its "ju- 
risdiction." Now, the "jurisdiction of the United States" extends to 
and covers every ship upon which its flag floats, whether such ship 
sails upon the open, uninclosed waters of the océan, or lies within the 
territorial boundaries of another state. Having already held that 
there is sufBcient proof of an offense committed upon the high seas 
to justify further investigation, the statute (section 730) fixes the 
place where such trial shall be had. It must be "in the district where 
the biïender is found or intô which he is flrst brought." Inasmuch 
as the défendant has been arrested within this district, the trial must 
take place hère. 

Every govfettiinent is justly held résponsible for the acts of its 
citizens. The public policy which should control its relations with 
foreign powers is not a propér subject for' judicial inquit-y or opinion. 
So long as it is at peace "w?ith foreign nations, it must restrain its 
citizens from any actS of hOstility to a friendly poweir. Its duties are 
deûned by làvys which hâve their counterpart in the codes of ail 
civilized countrîefe. The strict observance of thèse obligations and 
thé enforcemént of its laws concern the péace and honor of the coun- 

Let an ordèr be entered to commit the àçcused, Samuel Hughes, 
for trial at the approaching January term of the court for the Eastern 
district of Sotith Carolina. Such order may provide for his being 
admitted to biail îii such amoujit as may be hereaf ter determined. 



UNITED STATES v. RIVEE SPINNING 00. 

(Circuit Court, D. Rtiode Island. October 19, 1895.) 

CoNTKACT Labor Law— Action pq-r Penalty— Plbàding. : 

In an action to recover tlie penalty imposed by tlie contract labor law (23 
Stat. 332, C..164, § 1, as amended by 20 Stat. 1084, c. 551) the déclaration 
should contain a particùlai" allégation of a contract bettveèn the défendant 
and the allén whose migration is allegéd to hâve beeû asslsted, setting forth 
categorically in what such contract consisted, a distinct statement that labor 
was performed under such eoïitract, and a distinct statement of the acts 
by which the défendant asslsted the alien to immigrate. 

Samb. 

It seems that the déclaration in such an action shoulâ also négative the 
exceptions of the statute* 
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This was a proceeding by the United States against the River 
Spinning Company to recover the statutory penalty provided for the 
importation of laborers under contract. There was a demurrer to 
the déclaration. 

Charles E. Gorman, for the United States. 
Charles Pitts Eobinson, for défendant. 

CARPENTEK, District Judge. This is an action for a penalty 
under 23 Stat. 332, c. 164, § 1, as amended by 26 Stat. 1084, c. 551. 
The counts are as follows: 

For that on, to wit, the 15th day of Pebruary, 1892, the said défendant, then 
aud there being a corporation ereated by the greneral assembly of the state of 
Rhodelsland, and located and doing business In thecounty of Providence, in said 
district of Rhode Island, did knowingly assist, encourage, and solicit the im- 
portation and migration into the United States of America one Armand Noliin, 
he then and there being a forelgner and alien, and not being a citizen of the said 
United States; and said Armand Nokin then and there and préviens to his im- 
portation and migration to said United States being Under a contract and 
agreement to perfonn labor and service for, to wit, the said défendant, in the 
United States of America, to wit, in the state of Rhode Island, in said district 
of Rhode Island; and the said Armand Nokin did thereafterwards, to vfit, on 
the 20th day of March, A. I>. 1892, by reason of the aforesaid assistance, en- 
couragement, and solicitation, migrate and corne into the United States of 
America, to wit, into said state of Rhode Island, and in pursuance of said con- 
tract to perform labor and service for said défendant, and did perform labor 
and service for said River Spinning Company in said United States of America, 
to wit, in said state of Rhode Island. Whereby the said défendant has violated 
the laws of the said United States, and has forfeited to the said United States 
a penalty of one thousand dollars; and an action hath accrued to the said United 
States to hâve and recover of said défendant the sum of one thousand dollars. 
For that the said défendant on, to wit, the lôth day of February, A. D. 1892, 
did knowingly prepay the transportation of one Armand Nokin from Belgium 
to the United States of America; the said Armand Nokin then and there be- 
ing a foreigner and alien, and being then and there under a contract and agree- 
ment to perform labor and service in said United States; and the said Armand 
Nokin thereafterwards, to wit, on the 20th day of March, A. D. 1892, did migrate 
to the said United States for the purpose of performing labor and seiTice for 
said défendant, under a contract and agreement entered into between said 
Armand Nokin and said défendant previous to his said migration; the said de- 
fendant well knowing at the time of its prepaying said Armand Nokin's trans- 
portation that said Armand Nokin was under a contract and agreement to 
perform labor and service in said United States for said défendant. Whereby 
the said défendant has violated the laws of the said United States, and has 
forfeited to the said United States a penalty of one thousand dollars, and an ac- 
tion of debt has accrued to the said United States to havè and recover of said 
défendant the sum of one thousand dollars. 

The défendant has demurred, generally and specially, and there 
are also motions to strilie ont the counts and the demurrers. 

On considération of the pénal nature of this statute, and in gên- 
erai accordance with previous décisions, I hâve reached the conclu- 
sion that this déclaration is insuflflcient. U. S. v. Craig, 28 Ped. 
795; U. S. V. Borneman, 41 Fed. 751; U. S. v. Edgar, 45 Fed, 45; 
Moller V. U. S., 6 C. C. A. 459, 57 Fed. 490. Shortly stated, the par- 
ticulars in which the déclaration is defective are as follows: In the 
flrst place, it seems that the exceptions of the statute should be 
negatived, but, as this is not entirely clear under the peculiar lan- 
guage of the statute, I do not base the décision on that point There 
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should be a particular allégation of a eontract between the défend- 
ant and Nokin, setting forth categorieally in what such eontract 
consisted. There should be a distinct statement that labor was 
performed under that eontract. There should be a distinct state- 
ment of the acts by which the défendant assisted and encouraged 
Nokin to immigrate. Thèse observations apply to both counts in 
varying degrees, but to both sufficiently to show that neither is suffl- 
cient. The demurrers of the défendant will be sustained. 



MAGONE, Collector, v. VOM CLBPF et al. 
(Circuit Court of Appeals, Second Circuit. December 2, 1895.) 

1. CusTOMs DuTiEs— ClassipIoation— " Steel Strips. '" 

Stripsof Steel, from 6 to 12 millimeters wide, 12/100 to ^o/mo of a milli- 
meter long, cold rolled, tempered, polished, with edges slightly rounded, 
■wliich are used for thé manufacture of steel tape measures, are compre- 
hended in the ordinary meaning of "steel strips" or "strip steel"; and a 
jurj' havihg found, on conflicting évidence, that those terms hâve no com- 
mercial meaning différent from the ordinary meaning, held, that such steel 
was dutlable by that désignation, under paragraph 177 of the act of March 
3, 1883, and not as "flat steel, No. 39," at 45 per cent, ad Valorem, under 
paragraph 183. 

2. Same — Instructions — Commercial Meaning. 

It was proper to refuse an instruction to iind for défendant If the mer- 
chandise in question was commercially known as "wire" or "steel wire," 
where there was no évidence that thèse terms had any spécial or restricted 
trade meaning. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action at law by Eobert Vom ClefE and another 
against Daniel Magone, late collector of the port of New York, to 
recover duties paid under protest. In the circuit court upon the 
first trial there was a verdict for défendant, but the same was set 
aside and a new trial granted because of error in the charge. 57 
Ped. 198. Upon the second trial there was a verdict for plaintiffs, 
and judgment accordingly, from which the collector has appealed. 

James T. Van Eenselaer, Asst. U. S. Atty., for plaintiff in error. 
Everit Brown, for défendants in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The plaintilïs below were import- 
ers, and their action was brought to recover for excess of duties 
exacted by the défendant as collector on merchandise imported by 
them into the port of New York. The merchandise, which is de- 
scribed in the invoices as "polished tempered steel, edges rounded," 
was imported about May 1, 1889, while the tariff act of March 3, 
1883, was in forcé. The collector classiûed It as"flat steel. No. 39," 
and assessed it f or éaty under paragraph 183, which exacts à duty 
of 45 per cent, àd valorem 6n "steel, n©t especiàlly éhumerated or 
providedfor in this act." The importera insisted that their mer 



MAGONE V. VOM CLEFF. 981 

chandise was within the enumeratîon of paragraph 177, which reads 
as follows: 

"177. Steel Ingots, cogged ingots, blooms and slabs, by whatever process 
made; die blocks or blanks; billets and bars and tapered or bevelled bars; 
bands, hoops, strips, and sheets of ail gauges and widths; plates of ail thiclc- 
nesses and widtbs; steamer, crank and other shafts; wrist or crank pins; 
Connecting rods and piston rods; pressed, sheared or stamped shapes, or 
blanks of sheet or plate steel, or combination of steel and iron, punched or 
not punched; hammer-moulds or swaged steel; gun moulds not in bars; alloys 
used as substitutes for steel tools; ail descriptions and shapes of dry sand, 
loam, or Iron-moulded steel castings, ail of the above classes of steel not other- 
wise specially provided for in this act, valued at four cents a pound or less 
45% ad valorem; above four cents a pound and not above seven cents a 
pound, two cents per pound," etc. "Provided, that on ail iron or steel bars, 
rods, strips or steel sheets, of whatever shape, and on ail iron or steel bars 
of irregular shape or section, cold-roUed, cold-hammered, or polished in any 
way in addition to the ordinary process of hot-rolling or hammering, there shall 
be paid one-fourth cent per pound, in addition to the rates provided In this 
act; and on steel circular saw plates there shall be paid one cent per pound, 
in addition to the rate provided in this act." 

The évidence showed that the merchandise was steel varying 
from 6 to 12 millimeters in width, from ^yioo to ''"/loo of a milli- 
meter in thickness, and from 200 to 500 feet in length. It is im- 
ported in coils, and used for the manufacture of steel tape measures. 
Manifestly, each of thèse long, narrow coils is fairly within the or- 
dinary meaniug of the words "steel strip," since it is steel, and is 
"a narrow pièce, comparatively long," which is the définition of strip 
given by Webster's Unabridged and by the Century Dictionary. 
Testimony was introduced as to the trade nomenclature of the mer- 
chandise in question, and as to the trade meaning of "steel strips" 
and "strip steel." The court left it to the jury to say whether the 
words "steel strips" had "acquired a definite and well-known mean- 
ing, différent from their ordinary meaning, * * * so that, when 
spoken among persons engagea in trade and commerce, it would 
mean something else, and not the [merchandise in question]." There 
was a conflict of évidence on that point, no error in the judge's 
charge is shown, and the verdict of the jury is therefore conclusive 
that the words hâve in trade and commerce the same meaning which 
they hâve in common speech. 

The évidence showed that the merchandise was made from a steel 
bloom or bar or billet, heated thoroughly, passed through rollerg 
until it was reduced to what is called a "steel band." After that 
it was passed through cold rollers until it became as thin as desired. 
Then it went through the tempering process, was polished, eut into 
strips of the desired width, and the edges ground smooth and slight- 
ly rounded, so as to be entirely comfortable to the touch. Having 
been cold rolled and polished, the strips were clearly within the pro- 
viso of paragraph 177, and paid duty accordingly. It is true that 
the strips are also tempered, and hâve smooth, rounded edges; but 
that circumstance is not sufflcient to take them ont of the class of 
steel strips, unless thèse additional processes hâve advanced them 
into some other class of articles, commercially recognized as différ- 
ent from steel strips. The verdict of the jury, however, is conclu- 
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sive on that point. When they found that the phrase "steel strips," 
as used in trade, included thèse articles, they necessarily found that 
the tempering and edge rounding had not advanced them into some- 
thing comraercially différent from "steel strips." 

The plaintiff in error contends that congress has particularly de- 
flned the "steel strips" which alone are dutiable under paragraph 
177, and that ail strips to which a f urther process of manufacture 
than such as is enumerated in the paragraph has been applied are not 
within the terms of the paragraph. We fail to find any such défi- 
nition in the paragraph rèferred to. In the body of such paragraph 
a certain rate of duty is laid upon steel bands, hoops, strips, and 
sheets, of ail gauges and widths. It contains no restriction as to pro- 
cess or extent of manufacture. If an article is a steel band or hoop 
or strip or sheet, alike in common speech and commercial désigna- 
tion, it falls within this enumeration, no matter what has been done 
to it, unless what has been done to it has advanced it into some 
other coiumercially recognized class of articles. Standing alone,^ 
the body of the paragraph çovers bands, hoops, strips, and sheets, 
hot rolled or cold roUed, hot hammered or cold hammered, tempered 
or untempered, annealed or unannealed, polished or unpolished on 
face or edge, or both. Congress by the proviso takes out of this 
gênerai class a: subclass, which comprises steel strips or steel sheets- 
which hâve been cold rolled, cold hammered, or polished in any way 
in addition to the ordinary process of hot rolling or hammering, and 
upon the subclass lays an additional duty. Nothing in the para- 
graph, either in the body or the proviso, either expressly or by im- 
plication, excludes from the class or the subclass steel strips which 
hâve been tempered, or which hâve had their edges rounded. To 
hold that such additional processes, although they do not advance 
the steel strips into some Other recognized class of merchandise, 
nevertheless exclude them from the class in which the language of 
the paragraph plainly includes them, would be législation, not con- 
struction. 

It is further assigned as error that the circuit court declined to 
charge, as requested, that: 

"If the jury find this merchandise to hâve been in fact, or to hâve been 
known commereially on March 3, 1883, as wire of any kind, or as anything 
else than 'steel strips,' the défendant is entitled to a verdict." 

There is no proof in the case that the term "wire" or "steel wire" 
had any spécial or restricted trade meaning. It would hâve heen 
error, therefore, to submit the question as to the trade meaning of 
those terms to the jury. The judgment of the circuit court is af- 
firmed. 



TBIPP GIANT LEVELLER CO. v. BRESNAHAN et al. 

(Circuit Court, D. Massachusetts. Deeember 9, 1895.) 

Patents— Inphingement—Mbchanioal Equivalents— Machikes for Beat- 
ING OcT THE Soles dp Boots and 8hobs. 

Where the essence of the invention in a beatlng-out machine consista 
in the automatlc movement of one jack In one direction whlle the other 
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jack is being moved In the other direction, so that ttie sole of ttie shoe 
on one jaeli will be under pressure wliile the sole of tliat on tlie other will 
be in a convenient position for removal, the employment, in place of a 
toggle joint pid arms Connecting the cranls shaft with each jaclî, of a 
crank and Connecting rod as a means of imparting motion to the jacks, 
is the œere substitution of a mechanical équivalent. 

2. Samk— Stroctokal Dtffebbkcbs, 

The omission of a catch to hold down a treadle when depressed, so that 
the operator himself must hold it down, and the employment of two 
treadles in place of one, where one opérâtes equally well. does not avoid 
infringement, when the essential point is that, by depressing the treadle, 
the machine Is automatically stopped upon each half reyolution of the 
crank shaft. 

3. Same — Beatiho-Out Machines. 

The Cutcheon patent. No. 384,893, for an improveinent in machines for 
beatlng out the soles of boots and shoes, held, infringed as to claim 1. 

This was a bill in equity by the Tripp Giant Leveller Company 
against Morris V. Bresnahan and others for alleged infringement 
of a patent. The cause was heard upon a motion for a preiiminary 
injunction. 

Alex. P. Browne, for complainant. 
Thos. W. Porter, for défendants. 

COLT, Qrcuit Judge. The Cutcheon patent, No. 384,893, now in 
suit, which has been assigned to the complainant, is for an improve- 
ment in machines for beating out the soles of boots and shoes. The 
flrst and third claims of the patent were held to be valid in Cutch- 
eon V. Herrick, 52 Fed. 147. This décision was afSrmed by the 
circuit court of appeals, in Herrick v. Leveller Co., 8 C. G. A. 475, 60 
Fed. 80. Subsequently the patent came before the court again for 
considération in flve cases, which were heard together. 61 Fed. 289. 
One of thèse cases was against the présent défendant Bresnahan. 
In the latter cases the court, in its opinion, said : 

"The Cutcheon machine belongs to that type of beating-out machines in 
which the sole of a shoe is shaped by direct pressure upon ail parts of its 
surface. The last, with the shoe applied to it, is pressed forcibly and di- 
rectly against a correspondingly shaped mould, and then left standing for a 
short interval of tlme, so that the sole not only assumes the shape of the last 
and mould, but its shape becomes, so to speak, set or fixed, and is conse- 
quently retained. The improvement of Cutcheon consists in organizing, in a 
machine of this class, two jacks and two moulds in such a manner that one 
Jack is automatically moved in one direction while the other jack is being 
moved in the other direction; the effect being that the sole of the shoe on one 
jack will be under pressure while the shoe on the other jack will be in a 
convenient position for removal. This is clearly described in the flrst claim 
of the patent: 'A machine for beating out the soles of boots and shoes, pro- 
vided with two jacks, two moulds, and means, substantlally as described, 
having provision for automatically moving one jack in one direction while 
the other is being moved In the opposite direction, whereby the sole of the 
shoe upon one jack will be under pressure while the other jack will be in a 
convenient position for the removal of the shoe therefrom.' » * - There 
Is nothing in the prior art, as disclosed in this record, which anticipâtes the 
invention of Cutcheon. Its merit is found in the conception of a new auto- 
matic feature in a direct-pressure machine. This resuit is accomplished by 
an arrangement of knuckle joints and Connecting mechanism in connection 
with two jacks and two moulds." 
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The présent case narrows itself down to the single question wlietli- 
er the défendants' machine, as now constructed, is within the flrst 
claim of the Cutcheon patent. The patent is for an improved, du- 
plex, direct-pressure, beating-out machine, and the essence of the 
invention résides in the automatic movement whereby one jack is 
ŒkOved in one direction while the other jack is being moved in 
the other direction, so that the sole of the shoe on one jack will 
be under pressure while the sole of the shoe on the other jack 
will be in a convenient position for removal. It would seem that 
ail the essential features of the machine described in the Cutch- 
eon patent are found in the défendants' machine. In both ma- 
chines there are two jacks, operated simultaneously in opposite 
directions by a shaft having opposite throws. In both machines 
there is a lever operating a clutch-controlling mechanism and brake 
mechanism. In both machines the lever is normally held up by a 
spring, and when so held the brake is applied and the clutch is 
disengaged. In both machines the dépression of the lever by means 
of a treadle releases the brake, engages the clutch, and starts the 
machine in opération. In both machines the reverse or upward 
movement of the lever applies the bralie, releases the clutch, and 
stops the machine. In both machines the lever, at the end of each 
half révolution of the shaft, without the intervention of the opera- 
tor, or automatically, rises and stops the machine. The différences 
between the two machines consist mainly in the spécifie form of 
Connecting mechanism between the crank shaft and the jacks, and in 
the form of the treadles. In place of the toggle joint and arms 
Connecting the crank shaft with each jack described in the Cutcheon 
patent, the défendants hâve substituted a crank and Connecting rod. 
The complainant insists that the latter mechanism may be properly 
termed a "toggle joint"; but whether this is strictly true or nof, as 
a question of nomenclature, the devices hâve substantially the same 
mode of opération, and may be regarded as mechanical équivalents. 

The spécifie construction of the treadle is also différent in the de- 
fendants' machine, though the mode of opération is in substance the 
same. In the défendants' machine, the operator must hold the 
treadle down until the machine stops, while in the Cutcheon ma- 
chine the treadle, when depressed, is held down by a catch until 
the machine is stopped. The différence between the two devices 
lies in the absence of the catch in the défendants' treadle. The es- 
sential point, however, is this: that in both devices, when the 
treadle is depressed, the machine is automatically stopped upon 
each half révolution of the crank shaft. It is this automatic stop 
movement when the lever is depressed which is the essential char- 
acteristic of the Cutcheon device, and which is also found in the 
défendants' machine. The use of two treadles by the défendants, 
instead of one, I regard as immaterial. It appears that the machine 
will operate equally well with one treadle. The first claim of the 
Cutcheon patent is not limited to any spécifie form of treadle, and 
I do not think, therefore, that this change in the form of mechanism 
in this part of the machine should relieve the défendants from the 
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charge of infringement wMle they still retain the automatic stop 
f eature of the Cutcheon patent. 

In spite of the changes made in the construction of the défend- 
ants' machine, I must hold that it still infringes the first claim of 
the Cutcheon patent, as heretofore construed by the court. The 
motion for preliminary injunction is granted. 



SINGER MANUF'G CO. v. NEW HOME SEWING-MACH. 00. 
(Circuit Court, D. Massachusetts. December 13, 1895.) 

1. Patbkts— Validitt— Priok Abt— Sbwino Machines. 

The Miller & Diehl patent, No. 224,710, for an improvement in sewing 
machines, held valid and infringed. 

2. Samb— Preliminaby Injunction— Pbior Décision — New Evidence. 

A preliminary injunction will be granted upon the strength o£ a prlor 
décision sustaining the patent, notwithstanding the introduction ot new 
évidence, where the court is of opinion that, even if such évidence had 
been presented in the prior case, the resuit would hâve been the same. 

This was a bill in equity by the Singer Manufacturing Company 
against the New Home Sewing-Machine Company for alleged in- 
fringement of a patent for an improvement in sewing machines. 

Livingston GifEord and Lange & Eoberts, for complainant 
John Dane, Jr., for défendant. 

COLT, Circuit Judge. In Manufacturing Co. v. Schenck, 68 Fed. 
191, Judge Coxe, in the Southern district of New York, after an 
exhaustive litigation, extending over a period of several years, sus- 
tained the validity of the Miller & Diehl patent. No. 224,710, and 
held that the défendant infringed the first and second claims. The 
patent is for an improvement in band-wheel bearings for sewing 
machines. Upon a pétition for rehearing, the whole case was again 
considered by Judge Coxe, and the same conclusion reached. That 
case was against Allen Schenck, président of the New Home Sewing- 
Machine Company. The complainant, having obtained a decree in 
the New York suit, now brings this bill for the same infringement of 
the patent against the real défendant in that litigation, the New 
Home Sewing-Machine Company. The présent hearing was had on 
motion for preliminary injunction. The main défense to this motion 
rests upon new évidence of the prior art, which was not before Judge 
Coxe in the prior suit. The only new évidence which seems to the 
court material, or entitled to weight, in the détermination of this 
motion, is the so-called Whitehall Centennial Machine. The object 
of the Miller & Diehl patent was to do away with the rattling of the 
band wheel, and to reduce the friction in a sewing-machine stand. 
The spécification says : 

"On band wheels, as formerly constructed, having a bearlng on a stud, 
the pitman was applied outslde the bearing, causing a side or jamming move- 
ment, and excessive wear and lost motion. In our improvement thepower 
is applied at the center, and the pressure is always directly upon the bear- 
ings, so that there is no tendency to a side or jamming motion, and the fric- 
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tion and wear are consequently reduced to the least amount. The crank is 
supported at one end by the central brace, and at the other end by one of the 
side pièces of the frame. By this arrangement a great advantage is obtained, 
as the crank presses down In direct Une both upon the side of the frame and 
upon the central brace, thereby equalizing and dlstrlbuting the weight 
throughout the entire frame, without any latéral pressure whatever, or any 
tendency to sag or break the side pièce, B, or to rack the frame when the ma- 
chine is in opération." 

The Whitehall machine has not the "crank, C," of the patent, but 
it has an overhanging crank, fastened to one end of the shaft, such as 
was common in the prier art 

In the Whitehall machine the power of the pitman is not "applied 
at the center," and the pressure is not "always direetly upon the bear- 
ings, so that there is no tendency to a side or jamming motion"; in 
other words, this device lacks the essential features of the Miller & 
Diehl machine. Without f urther discussion of this point, it may be 
said that the Whitehall machine is not the same in construction or 
mode of opération as the patented device. Assuming the new évi- 
dence now presented had been before Judge Cîoxe, I see no reason to 
believe that he would hâve reached a différent conclusion. Nor hâve 
I any reason to doubt the soundness of Judge Coxe's opinion as to the 
validity and scope of the Miller & Diehl patent. The oounsel for 
défendant attach importance to the language used by Judge Ooxe in 
his opinion on the pétition for rehearing, to the eflect that, in order to 
obtain substantial relief, the complainant must bring a new suit in 
Massachusetts against "the real défendant, the New Home Sewing- 
Machine Company," in which the alleged newly-discovered évidence 
could be "presented with more care and délibération than is possible 
upon the affidavits now before the court." Judge Ooxe then proceeds 
to say: "The new évidence does not add materially to the record at 
final hearing. The new machine is of the same gênerai type as other 
machines then before the court." In view of the fact that Judge 
Coxe considered the new évidence, and reached a conclusion upon it, I 
do not think his observations respecting the bringing of another suit 
are important as affecting the détermination of the présent motion. 

Without passing upon the question of estoppel, I think the com- 
plainant is entitled to a preliminary injunction, under the gênerai 
rules goveming this class of motions. Motion granted. 



AMERICAN SULPHITB PULP CO. v. HOWLAND FALLS PULP OO. 
(Circuit Court, D. Maine. November 9, 1895.) 

1. Patents— Construction of Claims. 

In a patent whlch claims the use of "cément" as a continuons linîng for 
a wood pulp digester, without specifying the klnd of cernent, the word 
must be construed as covering only the ordinary commercial hydrauUc 
cernent, if a broader construction would give to the patentée the whole art 
when it Is more than he can claim to hâve Invented. 

2. Same. 

The Téléphone Cases, 8 Sup. Ct. 778, 126 D. S. 1, 2, where the court made 
the patent practically as broad as the art, dlstinguished. 
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"B. Samb — Patentable Invention. 

At the time of the alleged conception of the Invention claimed under the 
Russell reissue. No. 11,282 (original, No. 445,235), the state of the art was 
such that there would be patentable Invention In a praotlcal and useful 
devlce of a continuons and homogeneous llnlng which could be applled 
in a plastic form to the interlor of wood pulp digesters operated wlth the 
ald of acids, and none of the claimed anticipatory matter set up In thia 
case was properly of that character, 

4. SaME— iNDEFINITK SPECIFICATIONS. 

The fact that the spécification Is subject to some crltlclsm on the ground 
that It Is confused and mlsleadlug, or contains some incorrect statements 
of a historlcal character, Is not sufllcient to avold the patent, if enough 
appears to enable those skilled in the art to accomplish ail that Is covered 
by the patent as construed by the court. Spécifications will not be crlt- 
Iclsed closely, or subjected to technical rules. In such partlculars. It is, 
ordlnarlly, sufflcient that the purpose of the statute is substantlally 
worked out, and that the spécification Is not Intentlonally misleading in 
essential matters. 

Q. Bamk— Rbissues— BprEOT of Commissioner's Décision. 

Where an application for a relssue alleged Inadvertence with référence 
to partlculars stated, fteW that, although the court was of opinion that the 
reissue was not essential, and did not change the construction or effect 
of the patent, yet the question whether the spécifications needed amend- 
ment, and whether a reissue was essential or proper, was so much a 
matter of doubt, and therefore rested so largely wlth the commissioner of 
patents, that hls décision granting the reissue could not properly be re- 
viewed. 

& Samb— Failuhk to Dibclosb Invention — Pleadino. 

An allégation In the answer, in the words of Rev. St. g 4920, that the 
spécification of the patent sued on was made to contain less than the 
whole truth relative to the invention, and more than was necessaiy to 
produce the desired efCect which the law assigna to spécifications, is too 
gênerai to requlre the attention of the court. ïhe answer should point 
out speclfically the détails of the fraud or subterfuge relled on. 

7. Sahe — Prior Use in Fobeign Countrt. 

Oonstrulng together the provisions of Rev. St §§ 4886, 4887, 4892, 4920, 
the prior public use or sale which will defeat a patent procured by one 
domlcUed in this country Is llmited to a use in the United States, and no 
forelgn use could hâve that effect in such a case, whatever may be the 
law wlth référence to a use In the country where an alien patentée la 
domiciled. 

*. Samb— Anticipatory Publications. 

A publication which describes an Invention as consisting of an "acld- 
reslstlng protectlve materlal for linlng sulphite digesters," without dis- 
closing the substances of which the materlal Is composed. cannot be con- 
sidered an anticipatory publication. Seymour v. Osbome, 11 WalL 516, 
and Eames v. Andrews, 7 Sup. Ct 1073, 122 TJ. 8. 40, foUowed. 

•9. Same— Prioritt of Invention— Burden op Proop. 

Where It appears that an invention used in a foreign country was made 
known to one claiming to be an indépendant inventor in this country, 
prior to the fliing of the application upon which he obtained his patent] 
the burden is thrown back upon the patentée to establlsh prior Invention 
by him by f uU, unequlvocaJ, and convincing évidence. 

10. Samb- Invention— CoMPLETENESs of Conception. 

Where one, claiming to be an Independent Inventor in this country of a 
cernent lining for pulp digesters, admittedly recelved information, before 
fliing his application, of the use of the same invention in Europe, AeW 
that, in order to support his patent, it must appear that, before recelvlng such 
Information, the mental act of invention was complète, includlng every- 
thing Involved in the resuit, except the working out of mère détails of 
«onstructioo, and that It would not be sufflcient if his conception, at that 
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time, went no further than entertaîning the idea of the desirability of 
some materlal having the requisite characteristics. 

11. 8aMB— WOOD POLP DiGBSTEES. 

The Russell reissue, No. 11,282 (original, No. 445,235), for improvements 
in wood pulp digesters, consisting in llning the same with a coating of 
cernent, hdd void for want of completed invention by ttie patentée prier 
to the receipt of a letter by hlm disclosing the use of such invention in 
Europe. 

This was a bill by the American Sulphite Pulp Company against 
the Howland Falls Pulp Company for infringement of reissued 
patent No. 11,282 (original No. 445,235) for an improvenient in wood 
pulp digesters. 

Causten Browne and Alex. P. Browne, for complainant. 
John L. S. Roberts and B. D. & H. M. Verrill, for responjent. 

PUTNAM, Circuit Judge. This case in volves a contre versy over 
a patent issued to George F. Russell, growing out of an application 
flled April 10, 1890, and culminating in a reissue dated November 15, 
1892. The patent relates to improvements in the construction of 
digesters in which wood pulp is manufactured by the sulphite process, 
and the claims are as follows : 

"1. The Improved pulp dlgester hereln described, having an outer sliell, A, 
and a continuous lining or coat, B, of cernent, as described, applied to the in- 
terior of the said shell, for the purpose set forth. 

"2. The improved pulp dlgester hereln described, having an outer shell, A, 
a continuous lining or coat, B, of cément, substantially as described, applied 
to the interior of the sald shell, and an interior lining of tiles, C, ail substan- 
tially as set forth." 

The second claim need receive no attention. It is distinguished 
from the flrst only by the addition of an interior lining of tiles. ïhe 
spécification states that the purpose of this lining is to prevent the 
wearing away of the cernent by the friction of the mass of pulp. 
There is no invention in this, and the whole substance of the patent is 
in the flrst claim. This consists of only two éléments, the shell and 
the continuous lining or coat of cément. Its language is so un- 
equivocal that its construction needs no aid from secondary rules, 
and is not enlarged nor llmited by the redundant, and, in some par- 
ticulars, somewhat obscure, language of the spécification, whether of 
the original patent or of the reissue, except in one particular. 

In The Téléphone Cases, 126 U. S. 1, 2, 8 Sup. Ct. 778, the court 
found that Bell discovered that human speech could be reproduced 
and understood over a téléphone by gradually changing the intensity 
of a continuous electric current, that he had devised a way by which 
thèse changes of intensity could be made and speech actually trans- 
mitted, and that thus he put the art in condition for practical use. 
Consequently, the court held that the use of a continuons electric cur- 
rent was his art. Thus, the court made his patent practically as 
broad as the art, notwithstanding he had not discovered every way in 
which the art could be made useful. In the case at bar, the corres- 
ponding art would include every form of continuous, homogeneous, 
acid-resisting lining w^hich can be applied in a plastic form ; and the 
substantial différence is that, in the Téléphone Cases, the idea of 
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maklng use of a continuous electric current for transmitting human 
speech was new, wWle the idea of a continuous, homogeneous, acid- 
resisting lining was a common one in the practical arts, but no 
method had been devised of constructing any form of it suitable for 
pulp digesters. Consequently, whatever invention was made in this 
field was limited to spécifie methods of working out the common 
idea, and of appljing it usefully. To admit more than this in behalf 
of the patentée in this case would necessarily admit that he was 
entitled to cover the whole art, which is plainly impossible.^ In 
harmony with this, the claim was limited to a coat or lining of 
cément. But this word has the ordinary, commercial meaning of 
hydraulic cément, and also a larger, and, perhaps, more accepted, 
sensé. It cannot, in this patent, be given the latter, without substan- 
tially giving the patentée the whole art, and much more than he can 
claim to hâve actually invented or discovered. Therefore, we are 
compelled to limit the word which he has himself chosen to its ordi- 
nary, commercial sensé. An examination of the file wrapper leads 
to the same results, but we need not enlarge on this. The word 
"cément" having varions significations, its précise définition for this 
purpose must thus be determined. With that exception, we need only 
say that we are not to construe what does not need to be construed, 
and that the simple phraseology of this claim can neither be added 
to, nor taken from, by what appears in the spécification, by what 
occurred in connection with the reissue, or by any alleged implied 
disclaimer arising in relation thereto. We know of no mystery relat- 
ing to ascertaining the légal meaning of claims in patents, and we 
apply to this case the fundamental rules by which is read every 
instrument whose language is clear in itself. 

The second élément in the first claim is the "continuous lining or 
coat of cernent, as described, applied to the interior" of the shell. If 
the words, "as described," had followed the word "applied," there would 
hâve been some basia for argument in favor of a narrow and merely 
verbal construction, which might hâve limited the claim to cément 
applied in the précise manner pointed out in the spécification. But, 
as they stand, the worda, "as described," can hâve no efifect to restrict 
the claim in that manner, and it covers every kind of continuous 
lining or coat of cernent, limiting the word "cément" asalreadystated. 
It thus includes a lining made up mainly of cément blocks, as prac- 
ticed by the défendant. If the patentée, Bussell, was entitled to his 
patent at ail, the defendant's method of obtaining a continuous lining 
of cément is plainly within its scope; and it differs so unsubstantially 
from the method described in the patent that it has the appearance 
of a mère évasion, easily devised when sought for, and plainly within 
the rules touching équivalents. 

Does the patent represent a patentable invention? In answering 
this question, we for the présent assume that the work of the pat- 
entée, Bussell, whatever it was, was original in the sensé of the patent 

1 Note by the Court: The Incandescent Lamp Patent, 159 U. S. 465, 472, 
473, 476, 16 Sup. Ct. 75, declded a few days after this opinion was passed 
down, seems to confirm thèse views. 
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iaw. It is very évident that the art to which the patent relates had 
been for à long time urgent for a practical lining for the Iron or steel 
sliells of digesters, which would be reasonably economical, and that 
the urgency had been so great as to hâve become a fundamental ne- 
cessity. For several years no one had been able to respond; so that, 
under the circumstances, whoever should solve the whole problem, 
or should make advances of practical use in that direction, whether 
by adoption from other arts, or otherwise, would hâve. been entitled 
to be held an inventer, both by the common judgment and by the 
•courts, ilitscherlich accomplished this in part; but he always had 
a lead lining in direct juxtaposition with the shell, and his interior 
material was not continuons. The Eussell device displaced the lead, 
and furnished a continuons and homogeneous lining. That the use 
of cernent as a continuons lining, and the conséquent dispensing with 
lead linings, Involved a true and valuable discovery, either by the 
patentée in this suit, or by Wenzel, who will be referred to more par- 
ticularly hereafter, or by each of them independently of the other, 
is shown by indubitable earmarks appearing through the record, at 
vârious points. The Prench patent of Pierredon, so much relied on 
by défendant, shows this in the fact that Pierredon carefully pointed 
his joints with lead, so as to prevent the possibility of the exposure 
of even a thread of the cément to the acid contents of the digester. 
The réception in Europe of the Wenzel digesters answers this 
question; and even as late as July 30, 1889, which was a few 
months after the time when the patentée in this case claims to hâve 
«ompleted his invention, Springer, an admitted expert regarding the 
use of this class of digesters, and who had been investigating the 
subject-matter abroad, doubted, in his letter of that date, the prac- 
ticability of using cernent, "as we understand the word," to put it as 
he does. 

Whether or not the device of the patentée in this case bas demon- 
strated to ail pulp makers using this class of digesters, the superi- 
ority claimed for it, or whether or not it will substantially supplant 
other digesters which hâve preceded it in the United States, it is évi- 
dent that, in the practical judgment of a large portion of those who 
manufacture pulp with the aid of acid, it accomplishes what the art 
has been looking for. The court agrées with this judgment, and we 
hold that, under the circumstances, the device présents invention 
in the sensé of the Iaw, and of a very useful character. This con- 
clusion cornes so clearly as the resuit of the settled rules which guide 
the judgment in determining what is patentable invention, that we 
need not enlarge upon them, beyond referring to those laid down in 
C. & A. Potts & Co. V. Creagher, 155 U. S. 597, 606, 15 Sup. Ct. 194, 
and Watson V. Stevens, 2 C. C, A. 500, 51 Fed. 757, 761. The décisions 
are now so numerous, falling on one side or the other, that it seems 
useless to cite them at length; but the study of them from time to 
time, and the conséquent appréhension of the way in which alleged 
inventions impress the practical judgments of those whose constant 
duty it is to détermine questions of the character involved, bring us 
easily to this resuit. As bearing thereon, it is of no conséquence 
whether Mitscherlich regarded his interior lining of cemented brick- 
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work as his substantial élément, or the lead lining as such, or whether 
it now appears that his lead lining might hâve been dispensed with 
in his digesters; because it is plain that never, until after Eussell's 
or Wènzel'é construction became known, had the simplicity of their 
inethod occurred to any one. Pierredon's "Pierre de Volvic," — quar- 
ried blocks of lava, — set in cernent, with the cernent carefully pointed 
with lead, in no way foreshadowed it. On the whole, we think that 
we need only apply well-known guides to a class of facts very com- 
inon, to direct our appréhension, and to enable us to détermine that 
ail the foregoing parts of the case are with the complainant. 

We do net deem it necessary to discuas at length such alleged an- 
ticipations as that of Sharpless, relating to tubs, tanks, vats, and 
other like open vessels in common use, or to any structures in which 
there do not exist the conditions necessarily présent in digesters of 
the class at bar with référence to the use of acid under high pressure 
and température. It is plain that such alleged anticipations not 
only failed to suggest to those skilled in the art the use of cément 
for digesters, but that those skilled believed they could not be adapted 
for the purposes now under discussion, as is shown by the proofs 
already referred to. The conditions are so différent that the uses are 
not analogous. 

Some criticism is made of the spécification found in the patent in 
suit, and of the circumstances of the reissue, to the efifect that the 
spécification is confused, and is also misleading, and that the reissue 
was obtained by subterfuge. In the view we take of the purview of 
the patent, the spécification is undoubtedly subject to some criticism 
on the ground of indeflniteness; and yet enough remains to enable 
those skilled in the art to accomplish ail which is covered by the pat- 
ent as we construe it. It is said the spécification contains some state- 
ments of a historical character which are not correct; but, while 
thèse may be of some use on other points, they are not of a character 
which could mislead either the patent office or the public, and they 
appear more to indicate uncertainty than an intention to deceive. It 
is not the custom of the courts to criticise spécifications, in thèse or 
like particulars, closely, or to subject them to the tests of tech- 
nical rules. It is, ordînarily, sufiflcient that the purpose of the stat- 
ute touching them is substantially worked out, and that they are not 
intentionally misleading in essential matters. While, according to 
our opinion, the reissue was not necessary, and the construction and 
effect of the patent are in ail respects the same as though it had not 
been obtained, yet the application for it claimed inadvertence with 
regard to the description of the compactness of the material used for 
lining, and to the directions with référence to its thickness; so 
we think that, on the whole, the détermination whether the spécifica- 
tion needed amendment, and whether a reissue was essential or 
proper, was so much a matter of doubt, and, therefore, rested so 
largely with the commissioner of patents, that it cannot lîe properly 
reviewed by us. 

We may say, once for ail, touching ail the suggestions of subter- 
fuge or fraud, that, while the answer allèges, in the language of 
section 4920 of the Revised Statutes, thaï the spécification was made 
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to contain less than thg whole truth relative to the invention, and 
more than was necessarjy to produce the desired effect which thë 
law assigns to spécifications, yet tlie allégation is too geoaeral to 
require tbe attention of the court. This is the only allégation of 
this çharàcter found in the bill, and, according to tiie well-known 
ruies of equity pleading, when it is intended to set np fratid or sub- 
terfuge, the allégations must point out specifloally the détails 
thereof, so that the mind of the court can be drawn particularly 
thereto, without being compelled to wander at large through a 
great mass of proofs extending over a voluminous record. We think 
we are not called on to eonsider further any défenses of the char- 
acter we are now referring to. 

As it must be admitted that the device was in use in Europe 
before the patentée in this case claims to hâve iirst conceived the 
idea of the éléments of his alleged invention, the proposition is 
made by the défendant, although not strenuously urged, that that 
part of section 4886 of the Kevised Statiltes which relates to prior 
public use or sale is not limited to public use or sale in the United 
States. The phraseology of the various sections of the Eevised 
Statutes touching prior use or sale is not harmonious. In the early 
part of section 4886 appear the words, "not known or used by bthers 
in this country." Then corne the words, "and not in public use or 
on sale for more than two years prior to his application," without 
any expressed territorial limitation. Section 4887 provides that no 
person shall be barred from receiving a patent by reason of its hav- 
ing beén iirst patented, or caused to be patented, in a f oreign country, 
"uniess the same bas been introduced into public use in the United 
States for more than two years prior to the application." This 
relates to a foreign patent taken by one who is also a patentée under 
our own laws. Section 4892 provides that the applicant shall make 
oath that he does not know, and does not believe, that the device 
"was ever before known or used," and hère without any express ter- 
ritorial limitation. Section 4920, specifying the spécial matters in 
défense of which notice is to be given to the plaintiflf, sets out as 
the flfth, "that it had beeh in public use or on sale in this country 
for more than two years before his application for a patent." Put- 
ting thèse provisions together, and combining with thenl the fact that 
section 4886, where it refers to prior patents and printed publications, 
expressly includes foreign countries, we cannot, in this case, entertain 
the defendant's proposition as to any foreign use of any nature, 
whatever the law may be with référence to use in the country where 
an alien patentée is domiciled. We believe the universal understand- 
ing of the courts on this proposition is the same as ours. 

The difflcult questions in the case arise from the claim of the de- 
fendant that the patentée, Eussell, was not an inventor at ail. It 
is also claimed that there was a prior description in certain printed 
publications in Europe. We do not think the claim last stated 
involves any difiiculty, independently of the other, and it will be dis- 
posed of incidentally while discussing it. 

There is now no doubt that the invention of Wenzel, to which 
we hâve already referred, covered the device in question, and was 
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made suflSciently known to the patentée before he filed his first 
application in April, 1890, as we will show more fully hereafter. 
We refer to tliis fact now only in a gênerai way, as relating to the 
burden and character of proof required. In Andrews t. Ilovey, 
124 U. S. 694, 716, 8 Sup. Ct. 676, the suprême court said: 

"Patents are often granted with a view to leaving open, to be decided by 
the courts, questions wMeh the patent office does not deem it proper to adjudi- 
cate agalnst the applicant by withholding the patent." 

If there is anything of practical value left of this statement, it 
must be considered as trimmed down to extrême narrowness by the 
extension in Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, of 
the rule announced in Cantrell v. Wallick, 117 U. S. 689, 695, 6 Sup. 
Ct. 970, that not only does the burden of proof rest on the party 
who sets up the défense of prior use, but that "every reasonable 
doubt should be resolved against him." However, we think that 
there are other décisions of that court which relieve us from dis- 
cussing the application to this case of the rule of proof thus stated. 
Wenzel's invention was admittedly made known, not wholly, but 
sufflciently, to the patentée before his application was flled. Un- 
der thèse circumstances, the burden seems to be thrown on the 
complainant to establish prior invention by "full, unequivocal, and 
convincing" évidence. Manufacturing Co. v. Sprague, 123 U. S. 
249, 264, 8 Sup. Ct, 122. This was the practical rule applied in 
Thayer v. Hart, 20 Fed. 693, 22 Blatchf. 229. The ease with which 
interested ingenuity dresses up matters occurring after the fact 
renders it necessary that this strict rule be applied, both to the 
défense of anticipation, and to the rebuttal in behalf of a patentée, 
under the circumstances of this case, where substantial information 
was communicated to him between the alleged time of invention 
and the time of flling his application. 

The complainant claims that the patentée perfected his inven- 
tion, for ail the purposes of the patent laws, as early as January, 
1889. Before investigating this, it is necessary to establish cer- 
tain facts and dates touching the Wenzel improvement to which 
we hâve already incidentally referred. Wilhelm Wenzel, of Vienna, 
Austria, obtained an Austro-Hungarian patent for a certain "acid- 
resisting protective material," applied for Noveinber 18, 1887, and 
granted May 27, 1888. This expired May 27, 1890, and, during its 
existence, it was a secret patent, so called; that is, its contents 
were not accessible to the public and did not become known until 
after its expiration, The application describes the invention as 
f ollows : 

"A process for maklng an 'acld-resisting protective material,' in the cold, 
from flrebriek powder, magnesite, hydrauUc lime, water glass.'and sodium 
chloride, In eombination with a métal insertion, metalllc or iron wire lattice 
woric, and the spécial application of this process for covering or lining ves- 
sels, cellulose digesters, tanks, piping, or vessels having any kind of a name, 
consisting of the most various materials, for protection against exterlor In- 
fluences, against the action of acids or corrosive flulds." 

That portion which corresponds to the spécification in a patent 
from the United States contains, by implication, a statement that 
v.TOF.no.lO— 63 
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the material was not lij'draulîc cément mortar, which is the sub- 
stance of that in immédiate dispute at bar, in the following language: 
"As the protectivè mass ïs very much denser than Portland cément mortar, 
and Is also acid reslBtlbg, It is évident that the metallic Insertions, iron rods, 
ean never oxldize, as :they ,are completely hermetlcally shut ofll agalnst ail ex- 
terlor Influences, acids, ail corrqsive liquide," etc. 

It also describes the process of making the material, and the^ 
method of applying it, as follows: 

"The actual process ci majflng the 'acld-reslstlng protectivè material' con- 
slsts in mixing flrebrick powder with burnt magnesite and hydrauUe lime, or 
firebrick powder ■*vlth the one or the othér of both materials alone, In equal 
or unequal percëntages. The materials mixed in this way are now well 
mixed with soda water glass, or soda and potash water glass, concentrated. 
or dUuted with water, In equal or unequal percëntages, or also with the addi- 
tion of sodium chloride, or, flnally, with sodium chloride dlssolved In water. 
Then the material is appïied to the article to be produced, the lining, either 
by pouring Into molds or with the trowel or spatula. Vertical or overhang- 
ing surfaces are fitted on one or both sldes with sheet ii-on, or oUed or wetted 
boards; that is to say, are provided with a [core] mold into which the ma- 
terial described is poured, or, if the mold is only applied on one side, then 
the material is poured in, in small quantities, or else applied with à. trowel or 
spatula. Instead of flrebrick, powder sand may be used, or gravel, or sharp 
river sand, coarse sand," etc. 

It closes with two claims, the second of which is for the process 
of applying the material. The flrst is in the following language : 

"A process for making objecta of ail kinds, by pouring around a metallic In- 
sertion (speeially iron rods), which is formed to correspond with the walls of 
the object, an aeld-resistlng protectivè material, consisting of flrebrick pow- 
der, burnt magnesite, hydraulic lime, water glass, and sodium chloride, In the 
manner described." 

Wenzel also obtained a Swedish patent, granted August 15, 1889, 
to take effect from November 13, 1888. This was not published 
until November 9, 1889. It differs somewhat in its speciflcatiou 
from the Austro-Hungarian patent; but, nevertheless, it is like it, 
in that it nowhere describes a material so simple as mère hydraulic 
cernent. 

We do not understand that, under the circumstances, either of 
thèse patents is relied on as anticipatory matter of défense under 
the statutes of the United States. Wenzel issued certain trade cir- 
culars which anticipated in time the alleged invention of the pat- 
entée in this case. Thèse need no notice from us, even if such 
circulars can ever be anticipatory under the patent laws, because 
they caref uUy concealed the nature of the invention. July 29, 1888, 
the Papier Zeitung, a newspaper circulating with the trade in 
Europe, published at Berlin, Pnissia, contained an article touching 
Wenzel's material, with some testimonials relatin g to it. it de- 
scribed it as his "acid-resisting protectivè material for lining sul- 
phite digesters." It, however, carefully abstained from stating of 
what substances the material was composed, and in this respect it, 
as well as the trade circulars, failed to meet the requirements of 
anticipatory publications, as given in Seymour v. Osbome, 11 Wall. 
516, 555, and reaffli-med in Eames v. Andrews, 122 U. S. 40, 66, 7 Sup. 
et. 1073, and in other cases. The record shows that, prior to the 
important dates in the case at bar, Wenzel always manufactured 
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and applied his patented material at his own factory, and carefnlly 
protected his secret from the public in every way. But the matter 
goes somewhat further. Not only were Wenzel's proceedings con- 
cealed from the public, but they were in some degree deceptive, 
Ultimately, it was discovered that Wenzel was using the common 
combination of hydraulic cément and sand, although, as we hâve 
already shown, his Austro-Hungarian patent makes a show of dis- 
claiming it. To hold, therefore, that an honest and innocent in- 
ventor could be deprived of the reward otherwise justly due him by 
such facts as are proven in connection with Wenzel's process, would 
push the doctrine of anticipation beyond ail reason. 

It is, however, claimed by the défendant that one Eademacher 
acquired, in Europe, full knowledge of Wenzel's process, and came 
to the United States in May, 1889, possessing this knowledge. It 
does not appear that he made it public, and, under those circum- 
stances, it should, perhaps, be held that this could not constitute 
anticipation within the meaning of the statutes. However, we do 
not flnd it necessary to pass on this proposition, because the inven- 
tion in litigation was complète before that time, if ever. 

July 30, 1889, Mr. Springer wrote Mr. William A. Kussell, of Law- 
rence, a letter from Cologne on the topic of digesters, in which the 
following appears: 

"I hâve found a cernent lining which, if it tums out to be what it now ap- 
pears, is the best thing yet. It is simply a cément, and Is put on as one would 
plaster a wall, is easily repaired and renewed. It is made by a flrm of flrst- 
class cément makers some 300 miles from hère, and I propose to see thèse peo- 
ple next week and aiTange to hâve ail of this cément we may need. * * * 
It seems impossible that this can be a cément, as we understand the word, 
since ail cernent bas lime in it, and this, of course, would be attacked by the 
liquor. However, I shall know, before I return. the whole story." 

George F. Russell, the patentée, testifles, as to this letter, as fol- 
lows: 

"Int. When did you flrst learn from any source that cernent had been em 
ployed as a lining for a pulp digester, using the bisulphite process, by any 
«ne other than yourself, and how did you learn it? Ans. As near as I cao 
recoUect, the flrst information that ever reached me came to me in consé- 
quence of a letter received by Mr. William A. Russell from Mr. Charles 
Springer, and this Was, to the best of my recollection, in the early part of 
August, 1880. I cannot remember the time, without referring to the letter 
mentioned. This letter conveyed the information that Mr. Springer had 
heard of a cément lining used for the bisulphite process, and was going tc> 
visit the mlU where the lining was said to be in opération." 

It cannot be claimed, and indeed is not, that, if the invention in 
litigation had not been completed by Eussell, in the sensé of the law, 
before this, its subséquent development would hâve been of any avail 
to him. Inasmuch as the letter contained the suggestion of cément, 
this resuit would hâve followed, even though the information it con- 
veyed had been erroneous or disbelieved. 

The applications filed in the patent office by the patentée, Russell, 
furnish unmistakable proof of the then condition of development 
of his conception, which it is claimed had ripened into invention 
nearly a year before the first application, filed, as already said, in 
April, 1890. It was amended, but a substituted spécification was 
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filed October 17, 1890, whicli was also replaced by a second sub- 
stitute, filed November 11, 1890. On the last the original pat- 
ent was issued, wMck, in our Tiew, was substantially the same as 
the reissue, so that the reissue need not be noticed by us in 
this connection. Pending thèse proceedings, other proceedings 
of a practical nature were taking place. Springer's letter of July 
30, 1889, to which we hâve already referred, stated that the lining 
explained in it, which was Wenziel's, was "simply a cément," and 
"put on as one would plaster a wall." That the letter meant hy- 
draulic cernent is plain, because the very doubt which we hâve al- 
ready cited from it refers to the fact that "ail cément has lime in 
it." Springer afterwards, before he returned from Europe, satisfied 
himself that the material was Portland cément, and within a few 
days, probably within a week, after his arrivai at New York on Sep- 
tember 22, 1889, communicated this to William A. Russell. Not 
long after his return home, Springer visited Lawrence, and then dis- 
cussed with one Libbey, in the présence of George F. Russell, what 
he had ascertained. Thus, it is plain that, at the time the patentée 
flled his first application, he shared whatever knowledge Springer 
had, but he probably retained some portion of Springer's original 
doubts. The question whether Wenzel had been guilty of artifice 
in misrepresenting the composition of his material, which Springer's 
information would raise, would naturally remain. It was prob- 
ably in conséquence of this that^ in October, 1889, the digester known 
as "Boiler No. 5," at the mill of the Eussell Paper Company, was 
lined, under the supervision, and perhaps direction, of the patentée, 
with Portland cernent, silicate of soda, asbestos, and sand, instead 
of Portland cément alone. Other boilers in the same mill were lined, 
between February and April, 1890, with only sand and cément. This 
last work was, of course, in an expérimental stage when the pat- 
entee's application, filed in April, 1890, was being prepared. Al- 
though apparently, at that time, ail doubts might hâve been solved, 
yet they ran into his patent office file in a very significant manner. 
He commenced the substance of his spécification of April, 1890, by 
saying: 

"I take a suitable quantity of sand, preferably clean, sharp, building sand. 
Sucli sand is believed to iiave tlie capaclty of resisting tlie action of any acid 
llkely to be employed In ttie process of treating wood. * * * In order to 
make witli this sand a lining material which can be readily applied to the in- 
terior of the boiler shell, and which, when applied, will adhère, and be dura- 
ble under beat and pressure, a suitable binder œust be used. Any substance 
may be employed for this purpose which is, or may be made, adhesive, both 
to the sand and to the boiler shell, and which will be durable under the varia- 
tion of température and pressure to which it will be subjected in use. * • • 
The foregoing qualities would be found in a binder to be made plastic by beat, 
as for example, a mixture of tar, pitch, and clay." 

The pith of this was sand. Whatever else there might be, it was 
used only to support the sand, and hold it in a flrm mass. He then 
gave hydraulic cernent a very uncertain position. What he said as 
to it in his spécification was as follows: 

"I hâve found, however, that, in practice, a very good bindlag material is 
obtained by using a hydraulic cernent, preferably the best quality of Port- 
land, made plastic by the addition of a suitable liquid,— for example, pure 
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water,— and mixed with the sand in quantity sufficient to form a strongly ad- 
hesive and cohesive mixture. Experiment bas shown that a cernent, such as 
Portland, bas tlie capacity, wlien exposed to the action of the boiling acid, 
of becoming coated upon its exposed surface witb a substance whicii is iu 
itself practically acid-resisting. Such a cernent, however, if used by Itself as 
a lining, would, according to my expérience, lack sufflcient cohesive strength, 
and as the sand is in Itself acid-reslsting, It will be seen that each of the two 
ingrédients contributes to the quallties desired in a lining for the purpose de- 
scribed." 

None of the claims made cernent a substantial élément. We cite 
as illustrations the following: 

"1. A pulp digester, consisting of an outer shell of iron or other métal cor- 
roslble by acid, and a lining composed of sand and a suitable binding ma- 
terial, as set forth. 

"2. A pulp digester, consisting of an outer shell of Iron or other métal cor- 
rosible by acid, and a lining composed of sand, and a binder formed of ce- 
rnent and a suitable liquid, substantially as and for the purpose set forth." 

The substituted speciflcation of October, 1890, presented in this 
respect a marked contrast to that of April. For the flrst time it 
covered ail "adhesive acid-resisting material, applied when plastic," 
but it neither specifled nor claimed any élément whatever except 
hydraulic cernent. The spécification contained the following: 

"I hâve found by experiment that an acid-resisting lining, of the character 
described, may be made from hydraulic cément, preferably the best quality 
of Portland, made plastic by the addition of a suitable liquid, as, for example, 
water. My experiments hâve shown that such cernent, when applied, as 
above described, to the interior of a digester, and allowed to set thereon, 
forms a lining whlch is practically acid-resisting, and that a digester so lined 
may be run continuously, and through a large number of cookings, without 
any injurions eflect of the acid solution upon the shell of the vessel." 

He made at this time three claims, two covering generally ad- 
hesive acid-resisting material, applied when plastic, and one hy- 
draulic cément, the last as follows: 

"A pulp digester, having a lining of hydraulic cernent, applied while plastic, 
and in a continuons coat, as set forth." 

We might profitably notice the intervening amendments, but it is 
not necessary to do so. The final form which we hâve is in the two 
claims which we at the outset quoted, and in a speciflcation which 
employs language apt to introduce a claim for every composition of 
plastic material, but which refers to hydraulic cernent as follows: 

"A convenient material for the pui-pose is commercial cément, preferably 
Portland, made plastic with water, and applied with any suitable implement 
upon the interior of the digester shell, so as to form a continuous covering 
therefor. Other cement-like materials or mixtures, having similar properties 
or characteristics, may be used, such as the ordinary cément mixtures, sand, 
and Portland cément, sand and tar, and the like." 

We need not contrast thèse varions expressions line by Une. 
Their incompatibilities are glaring, and seem to leave it quite im- 
possible to crédit that the patentee's mind had grasped more than 
a year earlier such a clear and concrète conception as amounted 
to invention. To our mind the other proofs must be very convincing 
to overcome this difflculty, or they must fully explain it. The latter 
has not been attempted. 
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There are a great many expressions of the suprême court, used 
in applying the proofs to the law, in determining what degree of 
development of thought or experiment constitutes invention. Réf- 
érence may be had to Agawam Co. v. Jordan, 7 Wall. 583, 606 ; The 
Cîom Planter Patent, 23 Wall. 204, 210, 211; The Wood Paper Pat- 
ent, Id. 566, 595; Plow Works v. Starling, 140 U. S. 184, 198, 11 Sup. 
Ot. 803; and The Barbed Wire Patent, 143 U. S. 275, 285, 12 Sup. 
et. 443, 450. The gênerai rule deduced was expressed very effective- 
ly by Judge Grier, in Goodyear v. Day, 2 Wall. Jr. 283, 299, Fed. 
Cas. No. 5,569, as follows: 

"It is usuàlly the case, when any yaluable discovery Is made, or any new 
machine of great utillty bas been invented, that the attention of the public 
bas been tumed to that subject previously, and that many persons hâve been 
making researches and expérimente. Philosophers and mechanlcians may 
bave, In some measure, anticipated, in their spéculation, the possibillty or 
probabllity of such discovery or iiivention. Many experiments may bave 
been unsuccessfully tried, coming very near, yet falling short of, the desired 
resuit, Thêy bave produced nothiug bénéficiai. Tbe invention, when per- 
fected, may truly be said to be the culminating point of many experiments, 
not only by the inventor, but by many others. He may bave proflted indi- 
reetly by the unsuccessful experiments and failures of others, but it gives 
them no right to claim a share of the honor or the profit of the successful 
inventor. It is when spéculation bas been reduced to practice, when experi- 
ment bas resulted in discovery, and when that discovery bas been perfected 
by patient and contlnued experiments,— when some new compound, art, manu- 
facture, or machine, has been thus produced, which is useful to the public,— 
that the party making it becomes a public beaefaetor, and entitled to a pat- 
ent" 

The expressions in this class of cases difEer, and their application 
to the States of facts differs more, according to the varying relations 
of the parties concerned to the question of priority, and the con- 
setiuent différence of rules as to the amount of proof required and 
the presumptions to be overcome. We need not, however, examine 
them in détail, because they relate mainly, if not wholly, to issues 
between rival inventors, or other like issues, raising the question of 
priority in putting the invention into some concrète or visible form. 
Agawam Co. v. Jordan, ubi supra, at page 602. Moreover, in the 
case at bar, where the substantial question is whether Russell in- 
vented at ail, we do not deem it necessary that the complainant 
should prove that the alleged invention was put into a practical, 
concrète, or visible form before the patentée received the informa- 
tion contained in Springer's letter. Yet he must hâve had, be- 
fore that time, a clear and positive conception of the substance of 
what was afterwards patented; and this is true, whether that con- 
ception was the resuit of mère thought and introspection, or of spécu- 
lation followed by tests, or was purely empirical and the mère sé- 
quence of experiments. The matter is well put in Rob. Pat. § 373 et 
seq.: 

"The inventive act begins wlth the conception of the idea of means. It 
ends with the embodiment of that idea In a practically operative art or instru- 
ment." "The conception of the invention consista in the complète performance 
of the mental part of the inventive act." "By it, inventive genius, so far as 
it relates to this particular invention, is exhausted. Ail that remains to be ae- 
oomplished. In order to perfect the art or instrument, belongs to the depart- 
ment of construction, not création." 
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This author derelops more fully the éléments of the inventive con- 
ception in section 377, but we need not follow it furtlier. His 
analysis of the inventive act is well recognized in Pickering v. 
McCullough, 104 U. S. 310, 319, as follows: 

"It is objected, however, that the machines described in thèse patents are 
mère paper machines, not capable of successful practical worklng. But, on 
examination, it sufficiently appears, we thlnlc, that the objections can be sus- 
tained only as to miner matters o£ détail in construction, not affecting the 
substance of the invention claimed, and could be removed by mère mechanical 
skill, without the exercise of the faculty of Invention." 

Indeed, this whole subject-matter was well and pithily put by the 
complainant, to the elïect that, when Springer's letter arrived in this 
country, Russell had conceived the invention, and was engaged in 
putting it into practice. Therefore, in the case at bar, the concep- 
tion, or everything involved in the resuit except the working ont of 
those détails which belong to mère construction, must hâve précédée] 
the knowledge of Springer's letter. If the mental act of invention 
was not then complète, its completion subsequently could not hâve 
constituted originality, and no claim otherwise is set up in the case. 
Kussell's conception, in order to hâve heen of value, should, as al- 
ready explained, hâve covered some practical method of the appli- 
cation of the art of lining digesters with a homogeneous, continuous 
material, capable of being applied in a plastic form; and it would 
not hâve been sufficient that it was a mère suggestion of the whole 
art, without grasping some practical method of using it. Otherwise, 
the patent would clearly be defeated by the application, to what we 
hâve already explained, of the rules of Collar Ck). v. Van Dusen, 23 
Wall. 530, 562-5C4. In that case a manufacturer of collars had 
learned from his experiments that he wanted paper of certain qual- 
ities, and he so informed the paper manufacturer, but he did not 
communicate any information respecting the process by which such 
paper could be produced. It was claimed that the collar manu- 
facturer was the ârst person to conceive the idea that paper pos- 
sessing the prescribed qualifies was désirable, and that he had the 
right to employ trained skill to produce the desired product, and 
should be regarded as the actual inventer under the circumstances 
which we hâve stated. The court held that he was not entitled to a 
patent covering either the paper or the process of producing it, as 
he never made any invention or discovery. So, in the case at bar, 
if the conception of the patentée did not go beyond the fact that he 
entertained the idea of the dèsirability of some material with the 
characteristics we hâve described, he could not, under the rule of 
the case cited, and under those explained by us, be regarded as an 
inventor. We hâve already expressed this quite fully in stating our 
conclusion that a patent could not be sustained which sought to cover 
the art as a whole. It follows, moreover, that the conception, to 
hâve been available, must hâve had a clear appréhension, not only of 
some material, or combination of material s, useful to accomplish 
the resuit desired, but of substantially the same nsed by the défend- 
ant. For the purpose of determining this proposition, we will con- 
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sider the history of Ihe invention substantially as given by the com- 
plainant. 

After apprehending the idea of lining a digester with a continuous 
or homogeneous material, Kussell began to make small briquettes of 
various compositions, which be fastened inside a digester, to see 
what effect the bisulphite liquor, under the beat and pressure, would 
bave on theni. He testiiîes: 

"One of the greatest dlABcultles which I, at that tlme, beUeved would hâve 
to be overcome was the expansion of the boiler shell, which I knew to be 
greater than ordinary tile or brick. I, therefore, as I mlxed up the différent 
compositions, applied a portion of the mixture to pièces of iron, and then 
heated both the iron and cément under a gas flame, to ascertain whether, 
upon heating up, the adhésion between the iron and the composition would 
be broken. To my great surprise, I round that many of thèse compositions 
adhered flrmly to the iron after considérable heat had been applied." 

He next lined a little retort, and cooked pulp in it by tbe sulpbite 
process, and found that the composition kept its place, and protected 
the iron of the shell against the acid. This was in November and 
December, 1888. He says: 

"AU of the conditions used in the practice of maklng pulp by the bisulphite 
process were substantially the same in the small retort experiments." 

By the late spring of 1889 he had had a number of small retorts 
made, of varying sizes, ranging up to 10 inches' diameter. In his 
various pipe retorts he tried many experiments as to the behavior 
of various compositions under sulpbite conditions. Some of the lin- 
ings tried did not stand the test, but, generally speaking, to use bis 
words, "the mixtures of cernent did stand tbe test," and he "was 
satisfled that linings could be made of such compositions." He made 
a cément mixture of tar and sand, i. e. bituminous concrète, and he 
says he found that it protected the iron, so far as he could judge, as 
well as the other compositions. In May, 1889, by direction of his 
employers, he tried a coating known as the "Kellner Wash" on a 
boiler known in the mill as the "Wilder Boiler," proximately 6 feet 
in diameter and 18 or 20 feet long. The boiler was an old one, and 
had been some time ont of use, and was covered with rust on the in- 
side. The ends of this boiler were made of heavy cast iron, ribbed 
on the inside for strength. Thèse ribs formed pockets or recesses, 
where the scale was hard to remove. Russell says: 

"Mr. Rutter reported to me that he could not remove this scale without con- 
snming a large amount of tlme. As we were very anxious to perform the 
experiment at once, we decided to Une the ends of this boiler with cernent, 
and it was donc. As the recesses were quite deep, we employed, to fill in, 
the larger part of the depth, with brickwork laid in cément, covering this 
over with a coating several Inches thick. We then, having cleaned the rest 
of the Shell, proceeded to put on the Kellner wash ref erred to, with the resuit 
that it came ofC as soon as the bisulphite liquor was cooked in it, We per- 
sisted in this experiment for some time, with no gratlfying results as to the 
Kellner coating." 

The cernent employed was a mixture of Roman cernent and sand, 
what is known commercially as "Eoman Cément," and the propor- 
tions about two parts of Roman cernent to one of sand. He explains 
what hemeans by "brickwork laid in cément" thus: 
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"WheD we came to flUing up the recesses referred to, -we found that it was 
going to take a large quantity of cernent to flU the inner recesses, and we de- 
eided to use pièces of brick to flll up part of the space. Thèse pièces of 
brick we used under the cernent, merely to save cément" 

He thus States the resuit of the experiment, as regards the cernent 
linings upon the ends of the boiler: 

"The cernent in the ends of the boiler remained Intact, and did not appear 
to be affected materially by the action of the blsulphlte liquor, confirming 
strongly the results of previous experiments I had made with small briquettes 
and small retorts." 

The eomplainant admits that nothing more was done by Eussell 
until October, 1889, when rotary No. 5 was lined throughout, as we 
hâve already stated. We ought to explain that the patentée, 
Eussell, States that he used the terms "cément" and "composition" 
to mean the same thing. Therefore, the word "cément," in the 
historical statement made by the eomplainant, which we hâve sub- 
stantially given, fails to convey any précise idea. Only at one point 
do the proofs give the précise composition used, and that is in the 
following extract from Bussell's évidence: 

"Int. Please read to the examiner, to be taken down, the earliest entry 
which you flnd relatlng to the making of pulp in connection with the expéri- 
menta we are now considering. Ans. Thls Is a diary for 1888. I flnd, under 
Friday, November 2, the following entry, 'Rigged up pipe retort in laboratory.' 
And, on Monday, November 26, 'Made some fair pulp in retort. 2S IS ICr.' " 

Therefore, not only does the record fail to show, with the positive- 
ness which the rules of évidence stated by us require, that the pat- 
entée used the composition in issue hère, — that is to say, a composi- 
tion consisting mainly, if not wholly, of hydraulic cément, — ^but it 
fails to give even sufficient évidence from which the court could 
draw an inference in his favor in that particular. With the excep- 
tion of the experiment of November 26, 1888, referred to in the f ore- 
going quotation, and what is said about the Wilder boiler, there is 
an entire lack of évidence on this point. The patentée explains that 
the composition used in the experiment of November 26th con- 
sisted of two parts of sand, one part of silicate of soda, and one part 
only of Koman cernent. The évidence does not explain the nature 
of silicate of soda, or its supposed usefulness in the composition re- 
ferred to. It is understood by the court to be of the nature of liquid 
glass, and therefore a most signiflcant élément, not only with référ- 
ence to binding the composition together, but, more especially, with 
référence to resisting the action of acids. So far as the court can 
discover, it may hâve been regardied by Eussell as the most im- 
portant élément for thèse uses contained in the combination of No- 
vember 26th. The future history of the case gives great significance 
to this élément of silicate of soda. It appears that one Orrman was 
employed by a member of the syndicate now composing the Aineri- 
can Sulphite Company, the eomplainant in this case. August 18, 
1889, Orrman wrote one Selin in Pinland seeklng information touch- 
ing Wenzel's composition, inquiring, especially, of what the lining 
consisted and with what thickness it was applied. The reply was 
dated September 5th, and stated Selin's gênerai ignorance of the 
composition, but afiflrmed positively that there was silicate of soda 
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in it4 Immediately on receipt of this, Orrman commenced experi- 
menting with bricks of Portland cernent, sand, and silicate of soda, 
in varions proportions, being the précise éléments used in the experi- 
ment of November 26, 1888. Subsequently, on account of the diffi- 
culties whicli the Busséll Paper Company experienced with its di- 
gesters, it fitted up, as already stated, the boiler No. 5 in October, 
1889, undep the superintendence of the patentée, who testifles that 
he used for this purpose, as already said, a composition of Portland 
cernent, silicate of soda, asbestos, and sand. But latèr, beginning in 
the spring of 1890, the remaining boilers of the Bussell Paper Com- 
pany were lined, mainly or wholly, with the material in issue in this 
case, namely, hydraulic cément. The history of the case, and es- 
pecially the application, speciflcation, and claim ûled by the patentée 
in April, 1890, which we hâve fully explained, not only fail to fur- 
nish proof that Russell conceived the use of hydraulic cernent, as in 
issue in this case, but, on the other hand, the experiment of Novem- 
ber 26, 1888, and the other facts to which we hâve referred, prove 
aiïirmatively that he regarded silicate of soda, or some other peculiar 
material, an essential part of the composition. 

The application of hydraulic cément and sand in fllling the spaces 
at the ends of the Wllder boiler had in view no resuit in issue hère. It 
was a mère makeshift for other purposes. The long interval which 
elapsed between this application and the next application of hydraulic 
cernent ànd sand, which was in the spring of 1890, shows that it had 
no spécial purpose in view. The conditions were essentially unlike 
those of the proper and usual application of a cément lining to the 
entire shell of a digester. So that we must hold it as of no signifl- 
cance. 

The casé shows that the Russell Pàper Company, where the pat- 
entée, Russell, was employed, and, as maintained on the part of the 
complainànt, as a principal employé so far as concerns this subject- 
matter of' lining digesters, had very serions difflculties with its di- 
gesters during the winter, spring, and summer of 1888 and 1889, 
and that, àà already said, boiler No. 5 was lined in the way described 
as an eifpeïiment in October, 1889, and the other boilers later, in 
the spring bf 1890. During the wholè of this no représentation was 
made by thé patentée of his alleged ditecovery or invention; but he 
took a part iii' the test made with thè Wilder boiler and in lining 
boiler Nb. 5, iemaining absolutely mutfe so far as any invention or 
discovery by him *svas concerned. In Loom Co. v. Higgins, 105 U. S. 
580, 593, mùch réliance is placed on évidence of this character. An 
attempt is made by the coMplainant to explain this silence, but it is 
not satisfâétoiyi On the whole, we are of the opinion that the com- 
plainànt has failed to prove, by the degree of evidèïioe which, we 
hâve pointëd ont, is required on its behalf, that thè patentée had 
accomplilshed the invention relied on in this case prior to the knowl- 
edge which he derived through Springer's letter of July 30, 1889. 

The complainànt gives a broader construction to the patentee's 
daims thaii we hâve done. We use, for this, the complainant's own 
language: 
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"It consista In an Improved pnlp dlgester, In which the métal shell, cor- 
rodlble by the acld solution employed, Is protected against Its attacks by a 
continuons coat or linlng o£ cernent of proper tliickness applied upon the in- 
terior of the shell; the tenn 'cernent' Including aûy material or mixture of 
materials whlch resists the acld solution under high heat and pressure, and 
whlch Is capable of belng made plastic and adhesive to the dlgester shell, 
and 80 compact as in practice to prevent the acld solution from reaching the 
iron shell in conséquence of the hlgh steam pressure used in the process." 

We hâve not been inattentive to this proposition, but, for the rea- 
sons we hâve explained, we cannot give the patent so broad a con- 
struction. Therefore, we hâve not undertaken to détermine what 
would be the resuit of the case if this position of the complainant 
could be sustained. Let there be a decree dismissing the bill, with 
costs. 



TANNAGE PATENT CO. v. ZAHN. 

{Circuit Court of Appeals, Third Circuit." December 2, 1895.) 

No. 8, Sept. Term, 1895. 

1. Patents— Phocesses— Anticipation — Analogous Use. 

A process of tanning leather by a saturation with an acid, and then eon- 
verting the acid into oxide by chemical réduction, Is not anticipated by a 
simllar process for dyeing fabrics and wools, though the ingrédients may 
be the same, for the arts of dyeing and of leather-making are whoUy un- 
allied, and the doctrine of double use is inapplicable. 66 Fed. 986, re- 
versed. Potts v. Creager, 15 Sup. Ct 194, 155 U. S. 606, applied. 

2. Samb. 

A process for treating gélatine or gum or compounds contalning thèse subr 
stances so as to render them insoluble in water cannot be considered as 
anticipating a process for tanning leather, where It appears that the former 
process never bas been, and never ean be, used to couvert bides into leather. 
66 Fed. 986, reversed. 
8. Same— Pkocess of Tanning Leather. 

The Schultz patents Nos. 291,784 and 291,785, for processes of tanning 
leather, consisting substantially in saturating the hldes with compounds of 
metallic salts, such as a solution of bichromate of potash, and then treating 
the same with a compound containing hyposulphurous acid as a reducing 
agent, held not anticipated, valid, and infringed. 66 Fed. 986, reversed. 

Appeal from the circuit court of the United States for the District 
of New Jersey. 

This was a bill by the Tannage Patent Company against William 
Zahn for infringement of patents for processes of tanning leather. 
The circuit court dismissed the bill on the ground that the patents 
were lacking in novelty. 66 Fed. 986, Complainant appeals. 

Geo. E. Blodgett and Chas. Howson, for appellant. 

Bowland Cox, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLER, 
District Judge. 

DALLAS, Circuit Judge. This suit was brought upon two pat- 
ents (Nos. 291,784 and 291,785) granted to Augustus Schultz on Janu- 
ary 8, 1884, for processes for "tawing hides and skins." Each of 
thèse patents contains a single claim, as follows: 

No. 291,784: "The wlthin-described process for tawing hides and skins, said 
process consisting in subjecting the hides or skins to the action of compounds ' 
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of metallie salts, such as a solution of bichromate of potash, and then treating 
thé safine with a compound containing hyppsulphurous acid (or, asltis other- 
wisé'çalled, "thiosulphuris' acid), suçh as a solution of hyposulphite of soda or 
ofpot^Sh, In the présence of hydrochlorlc acid." 

No. 291 J85: "The wlthin described process for tawing hides and sklns, said 
procéss conglsting in subjecting the hides or sklns to the action of a bath prepared 
f rom a metalUc sait, such as bichromate of potash, and then to the action of a 
bath capable of evolving sulphurous acid, such as a solution of sulphlte of soda, 
lu présence of another acid, such as hydrochlorlc acid, substantlally as described." 

The défenses mainly relied upon were (1) însufiQciency of spécifi- 
cation, and (2) want of novelty. The learned judge.held the spécifica- 
tions to be sufficient, and his opinion amply supports that conclusion; 
but he dismissed the bill on the ground that the patents were invalid 
for lack of novelty of their subject-matter, and in this we think there 
was error. For the purposes of this case he properly treated the 
processes of the two patents as being "practically alike," and directed 
his attention to determining "what was the exact discovery of 
Schultz." His understanding that it was a process or "a mode of 
treating certain material to produce a giren resuit" was undoubtedly 
correct, but we are unable to acquiesce in the view which he took of 
the process itself. It is not a process for the treatment of any ma- 
terial whatever, to produce a A-^arylng or indefinite resuit It is a 
process solely for "tawing hides and skins" by subjecting them to 
Chemical action, with the deflnite object of converting them into 
leather. It may be conceded that, abstractly considered, "satura- 
tion with acid, and the converting of that saturating acid into oxide 
by Chemical réduction, must ♦ • * be always the same" chemi- 
cal opération; but it does not follow that when that opération is ap- 
plied to différent materials to accomplish dissimilar results the pro- 
cess must be in every instance identical. The question is not whether 
the agents employed, and their influence each upon the other, are the 
same, but whether the same practical resuit, or a suflBciently related 
one, is produced in the one case as in the otiier. Tried by tliis test, 
one class of the références relied on to show anticipation was clearly 
without relevancy. In "dyeing and printing on fabrics" and in the 
"treatment of wools" the end flnally accomplished is not at ail analo- 
gous to that of manufactured leather. The same ingrédients may be 
used to reach the one resuit as the other, but they are not used for a 
like purpose. They do not affect the différent materials in the same way, 
and the product evolved in thè one case is wholly unlike the change 
effected in the other. The fact that hides are substituted for fabrics 
or wool, and that the thing produced is leather, and not dyed fabric 
or treated wool, distinguishes the two processes. The art of dyeing 
and of leather-making are wholly unallied, and therefore the doctrine 
of double use has no pertinency. Some of the observations made by 
the suprême court in Potts v. Creager, 155 U. S. 606, 15 Sup. Ct. 194, 
are directly in point It was there said : 

"On the other hand, if the transfer be to a branch of industry but remotely 
allied to the other, and the effect of such transfer has been to supersede other 
methods Of doing the same work, the court wlH look with a less crltical eye 
upon the means employed in inaking the transfer. * * * Indeed, it often 
requlres as acutp a perception of the relation between cause and effect, and ajs 
much pf the. pecùliar intuitive genius which is characteristic of great inventors. 
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to grasp Ihe idea that a device used in one art may be made available in 
anottier, as would be necessary to create the device de novo." 

See, also, National Cash-Eegister Oo. v. Boston Cash Indicator & 
Recorder Oo., 156 U. S. 502, 15 Sup. Ct. 434. 

Of the remaining références it will suffice to mention the patent 
which was mainly discussed by the court below, and as to which the 
defendant's expert testifled that it more nearly resemhles the process 
of the patents in suit than any other of the patents and publications 
referred to. The patent alluded to was granted December 15, 1856, 
to Joseph Wilson Swan, for "improvements in the treatment of 
gelatinous tissues of gélatine and gum, and of compounds containing 
such substances." In his spécification, Swan said: 

"My inTention consista in the use of salts of ttie sesquioxide of chromium; as, 
for example, sulpliate df the sesquioxide of chromium, or the substance known 
in commerce as 'chrome alum,' as a means of rendering gélatine or gum (Sénégal 
or Arabie), or compounds containing those substances, insoluble in water. My 
invention is applicable to varions uses; for example, to the fixing of pigments 
and dyes in printing and dyeing textile fabrlcs,when the pigment or dye is thick- 
ened with gélatine or gum; to the tanning of skins and hides; to the fixing of 
photographs mounted with gélatine; to the fixing of prints produced in gelat- 
inous ink; to the rendering insoluble of gélatine used as a glaze or varnish, or 
for the purpose of waterproottHg; to the production of sheets of insoluble géla- 
tine; and to the préparation of photographie paper, sized with gélatine or gum. 
* • * In tanning I immerse the skins or hides in a solution containing about 
one per cent, of chrome alum, or in a solution of chromate or bichromate of 
potash, or other suitable chromate or bichromate, and I décompose the said 
chromate or bichromate in the skln or hide by means of oxalic or other aeid, so 
as to produce by the décomposition and réduction of the said chromate or bi- 
chromate the required compound of chromie oxide." 

Swan supposed that the process which he described might be ap- 
plied to tanning, as well as to the other "varions uses" which he 
enumerated; but it has been clearly proved that in this he was mis- 
taken, and it is probable that he was led into this mistake by er- 
roneously assuming that any treatment which would accomplish 
what, apparently, was his primary and gênerai object, — the rendering 
of gélatine Insoluble, — would also couvert hides into leather. But 
leather never has been made by the Swan process, and it never can 
be; and this fact alone demonstrates its insufïiciency as an anticipa- 
tion, and, of course, indicates — as has, however, been independently 
shown — that the Swan process and that of the patents in suit are 
substantially différent. Swan's description was not designed to sug- 
gest the Schultz method, and it certainly never did suggest it to any 
one. 

As we hâve already said, we deem it unnecessary, as did the court 
below, to discuss the other patents which were introduced to defeat 
the patents of Schultz. Our examination of them has satisfied us 
that, if the Swan patent was not an anticipation (and we are clearly 
of opinion that it was not), none of the others can be taken to conflict 
with the claims of Schultz, or would justify the characterization of 
his performance as skillful merely, and not inventive. To the art 
of leather-making he supplied a method which was new and highly 
useful, and which was far from being obvions. The decree of the 
2ircuit court is reversed. 
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BRAY et al. v. UNITED STATES NET & TWINE CO. et al. 
(Circuit Court, S. D. New York. December 19, 1895.) 

1. Patents— Intention— Fly-B6ok8 for Anglers. 

The Bray patent, No. 333,384, for aii improvement in fly-books for 
anglers, consisting in a combination wherein tbe principal feature is a 
coiled spring which, by compression between the coils, holds the snells 
stralght and in such a manner that each can be removed without dis- 
turbing its nelghbor, discloses patentable invention. 

2. SaMB — EQtJIVALENTS. 

A colléd- spring is not necessarlly the mechanical équivalent of a leaf 
spring; and its substitution for the latter may Involve invention, where 
it does not perform the usual f unçtlons of a coiled spring, and the com- 
bination produces a new and bénéficiai resuit. 

This was a suit in equity by Mellen Bray and others against the 
United States Net & Twine Company and others for infringement 
of a patent for an improvement in fly-books for anglers. 

Odin B. Roberts, for complainants. 
Frank y. Brieseri, for défendants. 

COXE, District Judge; This action is based upon letters patent, 
No. 333,394, granted to Mellen Bray, December 29, 1885, for an im- 
provement in fly-books for anglers. The object of the invention is 
to prevent the snells attached to the flies from becoming set in coils 
and to keep them straight and ready for use VFhether they be long 
or short. This is accomplished by an arrangement -which enables 
the angler to place his flies in the boôk and remove them therefrom 
quickly and without disarranging the other flies which the book may 
contain. The invention is sufficiently described in the claims, as 
follows: 

"1. A page for carrylng artlflclal flies, havlng a catch or catches extending 
acroBS the page, to hold the hooks, and provided with a coiled spring, par- 
allel to the Une of sald catch or catches, to reeeive and hold the gut between 
Its coils, substantially as described. 

"2. A page for carrying artificlal flies, provided with a ralsed catch or 
catches extending across the page, to liold the hooks, and further provided 
with a coiled spring parallel to the Une of sald catch or catches, to recelve 
and hold the gut between its coils, substantially as described. 

"3. A page for carrying artlflclal flies, havlng a catch or catches extending 
across the page, to hold the hooks, and provided with a coiled spring par- 
allel to the Une of said catch or catches, to reeeive and hold the gut between 
its coils, said spring being free to hove laterally on a support passing through 
it, substantially as described. 

"4. A page for carrying artificlal files, provided with a ralsed catch or 
catches extending across the page, to hold the hooks, and further provided 
with a coiled spring, parallel to the Une of said catch or catches, to hold 
the gut between its coils, said spring being free to move laterally on a sup- 
port passing through it, substantially as described." 

The défense is lack of invention. Infringement, if not admitted, 
is conelusi^ly proved. The éléments of the claim eonsidered sep- 
arately are old but the combination is new and performs new func- 
tions and produces better results than anything which preceded it. 
The invention, of course, is not a great one, but Bray has placed in 
the hands of anglers the device for which they had long been look- 



* BRAY V. UNITED STATES NET & XWINE CO. 1007 

ing and had not found before. His book is simple, convenient, 
easily and quickly operatèd and prevents the aggravating snarls 
whicb often, at the most exciting moment, disarrange the tackle of 
the most expert fisherman, and cause him to indulge in expressions 
not altogether in harmony with tlie precepts of tlie decalogue. The 
proof sliows that the Bray book is the best in the market, that it 
cures the defects of previous structures and meets ail the require- 
ments of the angler. 

There is no hard and fast rule by which to adjudge inyantion. 
Each case must stand on its own f acts, but where it appears that the 
patented structure is at the head of the évolution in its particular 
art, that it is a marked improvement on what preceded it, that it 
does better work and accomplishes more satisfactory results, the 
court should surely be predisposed in its favor. The principal fea- 
ture of the combination of the claims is the coiled spring. The in- 
ventor in 1880 obtained a patent for a fly-book showing a séries of 
overlapping leaf springs for holding the snells. It is said that a 
leaf spring is an équivalent for a coiled spring and that it did not 
involve invention to substitute the latter for the former. This ar- 
gument is pressed with ingenuity and force. At first blush it is 
certainly plausible, but fàils when subjected to careful scrutiny. 
The old Bray book was a failure. The leàf springs were calculated 
to hold one fly each. If Several Aies were retained by one leaf the 
removàl of one fly might cause the removal or disarrangement of 
the rest. The séries of leaf springs acting in this manner is not the 
équivalent for the coiled spring of the patent. The latter does not 
perfortn the usual functions of a coiled spring. It performs new 
and usèful functions in its new relation. It opérâtes to hold the 
snells by compression between the coils and it holds each firmly but 
in sùch a manner that it can be removed without displacing its 
neighbor. The Aies can be put in the book and removed from it 
by a single movement of the hand. In Electric Co. v. La Rue, 139 
U. S. 601, 11 Sup. et. 670, the suprême court sustained a patent 
which substituted a torsional spring for a coiled or flat spring in a 
telegraph key, holding that: 

"The adaptation of this somewhat unfamlUar spring to this new use, and 
its conséquent simplification of mecbanlsm, justly entitles the patentée to 
the rlghts of an Inventor." 

See, also, ToplifE v. Topliff, 145 U. S. 156, 163, 12 Sup. Ct. 825; 
Loom Co. V. Higgins, 105 U. S. 580; Potts & Co. v. Creager, 155 U. 
S. 597, 15 Sup. Ct. 194; Du Bois v. Kirk, 158 U. S. 58, 15 Sup. Ct 729. 

In short, Bray made a new combination which produced a new 
and bénéficiai resuit hever attained before. His book supplies a 
want. It has displaced the old books. Considering the limited 
demand its popularity has been well attested by its sales. The dé- 
fendants themselves are his witnesses in this regard for they sell 
and mark "Patented" under a patent granted in 1893, a book which 
contains ail the essential f eatures of the Bray patent. 

The complainants are entitled to a decree. 
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GOLDING T. F, WBSBL MANUF'G CO. 

(Circuit Court, S. D. New York. December 19, 1895.) 

Patents— Invention— Printbbs' Rulb and Lead Cuttebs. 

The Goldlng patent, No. 206,781, for an Improvement In machines for 
cutting prlnters' ruies and leads, discloses patentable novelty in the 
spécial construction of the blade, whereby it is adapted to eut rules by 
its rear portion, where great power is applied, and leads by its front por- 
tion, where less power is exerted. 

This was a bill in equity by William H. Goldlng against the F. 
Wesel Manufacturing Company for alleged infringement of a patent. 

Jolm J. Jennings, for complainant. 
Louis C. Raegener, for défendant 

COXE, District Judge. This is an infringement suit based on let- 
ters patent No. 206,781, granted to the complainant August 6, 1878, 
for an improvement in niàchines for cutting printers' rules and 
leads, The novelty of the machine consists in the spécial construc- 
tion of the cutting blade by means of which it is adapted to eut 
both rules and leads. The rear portion of the blade, where great 
power is applied, is used for cutting rules which are thick and hard, 
the front portion, where less power is applied, is used for cutting 
leads which are comparatively thin and soft. The other novel fea- 
tures relat^ to détails of construction which prevent latéral move- 
ment of the cutter and impart great strength and ample power to 
the machine. The resuit is a compact and convenîent tool which is 
known in the art as "The Little Giant" The first and third claims 
are involved. They are as follows: 

"(1) The combinatlon of the pivoted cutter-head with the cutter havlng the 
straight and Inclined cuttlng-edgès, both located on the same side of, and 
the inclined edges next to the pivotai point of, the head, as and for the pur- 
pose set forth." 

"(3) In combinatlon with a ûxed cutter and a cutter pivoted at one end, 
the guiding-block b» and arm a», for holding the free end of the cutter 
against latéral movement, as described." 

As the defendant's machine is almost the exact counterpart of 
"The Little (ïiant," and was advertised by the défendant under the 
name of the "Improved Little Giant," infringement must be con- 
ceded, the only défense relied on being lack of patentable novelty. 
This défense cannot be maintained. The proof of patentability is 
unusually clear and expUcit. A simple inspection of the Golding 
tool shows it to be an exceedinglyconvenient, eflQcacious and power- 
ful one. It needs no expert to emphasize this; it is obvions. There 
was public acquiescence in the patent for 15 years. Fifteen thou- 
sand machines hâve been used in the printers' art. The défendant 
bears testimony to the value of the invention, for it sells an almost 
Ohinese reproduction. The Hoe machine is the only one in the prior 
art which was actually used in a practical way by printers. Its in- 
feriority to the complainant's macjiine is apparent at a glance. It 
is like comparing the "flint lock" of revolutionary days with the 
modem "Winchester." In structure, convenience of opération and 
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in the character of work done Golding is at ail points an improve- 
ment on Hœ. It is not surprising that the former has superseded 
the latter and occupies a position of unchallenged supremacy in the 
art. 

It is not pretended that any of the patents introduced by the de- 
fendant anticipâtes the complainant's invention and it is thought 
that they do not négative invention when combined. What printers 
wanted was a small, strong, cheap, durable and powerful machine 
that would eut both rules and leads, making a clean, straight, accu- 
rate eut. This they got in "The Little Giant" No other machine 
possessed thèse features, no prior patent describes how such a ma- 
chine can be made. Nothing in the prior art discloses a knife capa- 
ble of making a shearing eut and a straight eut at one stroke with a 
gauge plate arranged in plain sight of the operator so that the resuit 
is a clean, straight edge on rule and lead. The claims above quoted 
are aptly worded to give the inventer the fruits of his invention. 
They do nothing more and both are necessary to accomplish this re- 
suit. 

The patent having expired pendente lite the complainant is en- 
titled to a decree for an accounting. 



AMERICAN TUBING & WEBBING CO. T. NICHOLLS. 

(Circuit Court, S. D. New ïork. Deeember 19, 1895.) 

Patents— Prior Use— Flexiblb Gas-Tubb Attachments. 

The Caldwell patent. No. 480,247, for Improvements In the mode of at- 
tachlng tips to flexible tublng for gas, heU vold because of prior use. 

Final Hearing in Equity. 

This action is for infringement, founded upon lettera patent, No. 480,247, 
granted August 9, 1892, to Alfred Caldwell for improvements in the mode of 
attachlng tips to flexible tubing for gas. The patent iS owned by the com- 
plainant. The spécification says: 

"The flexible tubing now in use (February, 1892,) Is attached to the tip 
or socket referred to by placing the small end of the same within the end 
of the tubing and then wlnding with thread or fine wlre to retaln the con- 
nection of the two parts and prevent the escape of the gas. This method 
of attachment requires much time and care and cannot always be relied 
upon to make a perfectly tlght joint. The object of my invention is to make 
a more complète and perfect union between the tubing and the tip or socket 
by which it is attached to the stove, drop-light, or source of supply and at 
the same time permit the parts to be more quickly and easily united. My 
invention is more particularly designed to be used in connection with a flex- 
ible gas-tubing having an interior spiral wire supportlng the same, although 
it may be used with good effect in tubing in the construction of which such 
spiral wire is not employed." 

The spécification further states, in substance, that the joint is made by 
placing the cap over the end of the flexible tube. The hollow shank is then 
screwed in. The interior of the tube is spirally wound with wire which en- 
gages with the screw threads on the shank and thus the parts become so 
firmly united that they cannot be separated. The relative diameters of the 
screw-shank, the cap and the tube are such that the introduction of the 
shank into the tube expands the ttibe within the cap to an estent sufflcient 
ta form a perfectly tight joint and prevent the escape of gas. The connec- 
tion is made in a moment and no spécial care is lequired to securei a tight 
v.70F.no.lO— 64 
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jpiat, îTubing which is not provlded with an Interlor spiral wlre may be 
ùsed with falrly good résulta àlthough the attachment of the parts •wlllnot 
be as perfect as when the tublng is provlded with the interlor wlre. 

The clalms are as foUows: 

"(1) The combination, with a flexible tube havlng a coiled wlre lining upon 
its interlor^, of a cap upon the end of the tube, the outer end of which is 
eontraçted and provlded with a short cylindrical portion of a diameter slightly 
greater than the Interlor diameter of the liiiing of the tube, substantially as 
set forth. 

"(2) ïhe combination, with a tip or socket havlng a screw-threaded shank, 
of a tube having a coiled-wire lining upon its interlor and a cap upon its 
exterîor, the outer end of sald cap belng reduced and provlded with a short 
cylindrical portion of a diameter slightly greater than the Interlor diameter 
of the lining and adapted to engage with tiie end of the wlre lining at one 
end and with a shoulder upon the end of the tip at the other end, the ex- 
terîor diameter of the shank of the tip being slightly greater than the in- 
terlor diameter of the lining, substantially as set forth." 

The défenses are lack of Invention and anticipation by varions patents 
and by the prlor use of the défendant Mark M. Nicholls. 

Infringément is proved beyond a doubt 

H. Albertus West and Wilmarth S. THurston, for complainant. 
Arthur v. Briesen and Harry M. Turk, for défendant. 

COXE, District Judge (after stating the facts as above). The 
principal feature of the invention consists in the substitution of the 
metallic cap for the old méthod of winding the end of the tubing 
with fine wire and twine. If this had been done by others prior to 
1892 nothlng témained to be patented by Caldwell. 

The defendant's gas stove exhibit (No. 12) contains ail the valuable 
features of the claims. It differs f rom^ pie exhibits embodying the 
patented deyice, as it is understood by the complainant, in minor 
and unimportant détails only. The question, therefore, and the 
crucial question, is whether the défendant, Mark M. Nicholls, made 
the patented structure prior to Tebruary 24, 1892? It is unneces- 
sary to discuss the détails of the testimpny further than to say that 
Nicholls sweapis, that he made and spld tubing having the patented 
improvement eight years and more before the date of the application 
for the Caldwell patent and continued to do so f or several years. A 
spécimen whicb had been in hi$ possession and in uteë in his family 
since 1887 was produced. The testimony bearing on this prior use 
was approached with the disposition to reject it if it contained any 
évidence of having been manufactured, but after having read it 
with careful sbrutiny the court is compelled to the conclusion that 
it is worthy of belief. The reasons which lead to this conclusion 
are, briefly, as follows: 

First: Nicholls is corroborated by Ms wife, Shaw, Manders and 
Hindelang. Thei* évidence is uncontradicted except, pérhaps, as to 
a few unimpoptant collatéral issues. 

Second: In 0rder to find with the complainant upon this issue it is 
necessary to convict, at least, three of thèse witnesses of perjury and 
conspiracy. There is nothing to warrant such a flnding. In order 
to reach it the court must arbitrarily discard the testimony of five 
unimpeached witnesses and substitute mère conjecture therefor. In 
other words, the court must reject facts based upon proof for sus- 
picions based upon the imagination of counsel. 
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Third: Thére is nothing in thè past history of Nicliolls and his 
wife to indicate that they would be guilty of fabricating a fictitious 
exhibit and supporting it by wholesale perjury, So far as their his- 
tory is disclosed in this record tbey were respectable, hard-working 
and honest people. That in middle life, with their children growing 
up around them, they should suddenly develop a proûciency in crime, 
which would be rare even among professional law-breakers, is, surely, 
not to be presumed. 

Fourth : Shaw, Flanders and Hindelang are disinterested witness- 
es. What motive they could hâve in swearing to the gas stove con- 
struction and similar tubing, if, in fact, no such structures existed, 
it is impossible to conceive. 

Fifth: This is not the case of a single witness swearing to a struc- 
ture which he has not seen for a quarter of a century. Ail of the 
important events occurred less than nine years, and some less than 
four years prior to the taking of the testimony. Neither is it a 
case of unaided memory. The structure itself is produced which 
for eight years had been in the possession of the défendant and in 
use at fréquent intervals during that period by members of his 
family. As to the other witnesses their recollection is refreshed 
and aided by a number of corroborating facts and circurastances 
about which there is no question. 

Sixth: There is nothing inherently improbable in the defendant's 
proof. Nicholls was a manufacturer of tubing during ail the time in 
question. He was a man of more than ordinary capacity. He was, 
himself, an inventer and, in 1883, received a patent for improve- 
ments in flexible tubing. The "Little Giant" gas stove is a verity; 
so is the "Scovil tip." The former was purchased by Mrs. Mcholls 
of Shaw at the American Institute Fair in 1887 or 1888. Scovil tips 
were, at the same time, sold in large quantifies by the E. P. Gleason 
Manufacturing Company. There is nothing extraordinary in the 
fact that an ingénions manufacturer of tubing, with a cap ready at 
his hand, should place it on the end of the tube to conceal and 
strengthen the joint. It was a natural thing to do. Nicholls says 
he made a large quantity of tubing thus constructed and sold it to a 
number of well-known dealers, whose names he gives. No one con- 
tradicts this testimony. 

Seventh: The complainant's counsel lay stress upon the fact that 
this ptior use was not pleaded in the answer as originally filed, but 
appeared afterwards in the form of an amendment It is argued 
that this is a suspicions circumstance. It certainly is. But its force 
is considerably broken by the testimony of the patentée who says 
that he had a conversation with Nicholls prior to the suit and about 
six months after the patent was granted and that Nicholls then toid 
him that he had made the patented tip several years before the date 
of the patent. This testimony tends to sustain the defendant's the- 
ory that the défense was omitted through the inadvertence of his 
counsel, the lawyer iirst employed by him not being a specialist in 
patent law. 

Eighth: The other reasons advanced by the complainant for dis- 
regarding defendant's testimony hâve been fully considered. Some 
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of thèse crîtîcisms are cogènt and ingénions and hâve been workéd 
ont with great Care and diligence. They are not sufadent, however, 
to outweigh the reasons hère given for accepting the testimony. Of 
course discrepancies and contradictions exist They always do. No 
more of this appears than is usual where five witnesses testify from 
différent points of view regarding events which occurred several 
years before. Taken as a whole the testimony carries the convic- 
tion that it is true. To reject it wholly would be doing a number 
of persons, apparently honest, a gross injustice. When the court 
takes the responsibility of branding as unworthy of belief the uncon- 
tradicted testimony of five reputable witnesses it should hâve some 
reason to advance for a course so unprecedented. No adéquate rea- 
son is suggested. 
It f ollows that the bill must be dismissed. 



ILLINOIS STEEL CO. v. KILMBR MANUF'G CO. et aL 

(Circuit Court, S. D. New York. December 9, 1895.) 

Patents— CoNSTRucTioîi of Claims— Infringemekt— Rolling-Mill Plants. 
The Garrett patent, No. 289,524, for improvements in rolling-mlll plants, 
designed to produce a plant for worklng blooms and billets and reducing 
them to wires and rods at a single beat, and reeling them as dellvered 
from the roUs, is strlctly confined, by the prlor state of the art and by the 
express limitations of the spécification, to a direct feed from one pass of 
the billet train into a pair of rolls, and a direct Une of feed from said pair 
of rolls to the rod train, both being in à direct Une and in the same direc- 
tion of feed, and the patent is not Infrlnged by a mill bullt according to 
the Kilmer patent. No. 440,863. 

This was a suit in equity by the Illinois Steel Company against 
the Kiliner Manufacturing Company and others for alleged infringe- 
ment of certain patents relating to roUing mills. 

John K. Bennett, for complainant. 

Edward Wetmore and W. H. Singleton, for défendant. 

TOWNSEND, District Judge. This is a final hearing on a bill 
alleging infringement of patents No. 289,524, dated December 4, 
1883, and No. 319,694, dated June 9, 1885, granted to W. Garrett, 
assigner to complainant, for improvements in rolling-mill plants. 
The object of the invention of the flrst patent "is to produce an im- 
proved plant for working blooms ïind billets and reducing them to 
wires or rods at a single heat, and reeling them as delivered from 
the rolls." The patentée admits that what he proposed to do had 
been previously done, but "not with practical and commercial suc- 
cess." 

The claîms as to which infringement is alleged are as f ollows: 

"(1) A rolllng-lûlll plant for rolling wire rods directly from blooms, having 
in combina tlon a billet train, B, a rod train. G, C, and an intermedlate train, 
D, the rolls of which latter are arranged in, or approximately in, line with 
the last pair of dellvery rolls of the billet train and the flrst pair or receiv- 
ing rolls of the rod train, substantially as set forth. 

"(2) The three trains B, D, and 0, O', relatively arranged, substantially as 
set forth, whereby the space is left for the working of the bloom back and 
forth through 'the rolls of the train, B, except the last on£, and from this 
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one dlrectly to the rolls of train, D, and thence to the flrst pair of roUs ot 
train, 0; C, substantially as set forth. 
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"(3) The roU train, D, arrangea with Its rolls in, or approxlmately In, Une 
with the last or dellvery rolls of train, B, and the first or receiving rolls of 
train, O, C, in combination with said rolls, B, and C, C, and with the 
trough, b, or other suitable means, as described, whereby provision is made 
for tuming the bar or billet intermediate between said trains, B and D, 
substantially as set forth. 

"(4) A plant for heating the ordinary blooms of commerce, and roUing and 
redueing them to rods at a single heat, and reeling the rods so produced, 
consisting of one or more furnaces. A, billet train, B, intermediate train, D, 
rod train, C, C, and one or more réels, R, R, relatively arrangea substantially 
as set forth." 

The défenses are lack of patentable novelty and noninfringement. 

The alleged invention relates to the machines and processes em- 
ployed in wire-rod rolling mills. In thèse mills, by means of a 
séries of rolls, masses of wire, known as "blooms," are successively 
drawn or reduced to billets, or small bars, wire rods, and wire. At 
the date of the alleged invention of the earlier patent in suit, there 
were three types of such mills, known, respectively, as the "Belgian," 
the "Continuons System," and the "Semicontinuous System." Each 
of thèse Systems used trains of rolls revolving at a constantly in- 
creasing rate of speed, constituting a billet train for the réduction 
of billets to rods, and a rod train for the réduction of rods to wire. 
In the Belgian mill, the rolls of the billet train and of the rod train, 
respectively, are arranged side by side, and one train is off at one 
side of the other train. The billets in the Belgian mill were gen- 
erally first passed back and forth through the rolls of the billet 
train, and then, being converted into rods, were carried in loops 
through the rolls of the rod train. In the continuons System, a 
séries of rolls was so arranged that the bites of the several rolls 
were ail in the same line, and the entire System was continuons, 
and was run with a constantly increasing réduction, so that the 
métal entering the first roll as a billet passed at a single heat out 
of the last rolls in a^^-od of the desired size. The semicpntinuous 
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mill wàs made up of a combination of some of the features of each 
of the other Systems. Numerous patents, especially No. 227,'ï'37, 
granted May 13, 1880, to H. B. Corner, and practical rolling mill 
plants, show constructions embodying in varions forms the gênerai 
features of the alleged invention of the patents in suit, including 
the blend of speed of the varions rolls, the direct feed, and the feed 
by looping in the rod train. It is unnecessary to consider them in 
détail. The prior state of the art is such as to deprive Garrett of 
ail foundation for any claim as a primary inventor. The utmost 
that it would be permissible to concède to him would be a claim for 
useful improvements in the line of the existing art, whereby the 
<;apacity of such mills was extended to larger blooms, and the output 
was increased. 

The complainant claims that Garrett was not only the first in- 
ventor of a System whereby a larger billet than had before been 
used was reduced to a rod, but that by means of a pair of interme- 
diate rolls, arranged in a certain way and having a certain rate of 
réduction, he avoided the danger of buckling of the wire, dispensed 
with the services of an extra man, and provided for the rolling of 
several billets at the same time. I am unable to flnd in the patent 
any. statçment pr clairet, on the part of the patentée, that he was the 
inventor pf this so-called blending of speed, or that thereby he ac- 
complished thèse results. This graduated réduction or blending 
of speed is an inévitable featurë in the construction of every rolling- 
mill plant. It appears from the file wrapper that the patentée orig- 
inally ôled an application for an entire mill, which was rejected. 
In this rejection he acquiesced. Some months later, having aban- 
doned the broad invention, he filed the spécifications of the patent 
in suit, in which he practlcally limited himself to a particular meth- 
od of uniting the billet and rod train. Mr. George H. Christy, at- 
torney for Garrett, wrote a letter to the commissioner of patents, 
pointing out the différences between the Garrett device and that of 
the English patent which had been cited as a référence, in which 
he says that the English patent does not propose to do the work 
which àpplicant proposes; that appllcant starts with a bloom, 
makes a billet by the use of the billet train, B, works it into a rod 
f orm by an intermediate train of rolls, D, and adds : 

"And throTigh the facility which he thus secures of going from B to O 
(the rod tralrl), and, in doing so, of working the billet into a rod, he Is en- 
abled to accomplish the end in view without reheating. The train, D, is 
practically a bridge between B and O, and between the billet form and the 
rod form. *. * * The success of the Invention dépends upon the prés- 
ence of the intermediate rolls, D, in line, or approximately in line, with 
the last pass of the billet rolls, B, and the first pass of the rod rolls, C. 
The rolls D, thus arranged, bring B and Into a new and co-operatlve 
combination, and for the first time in the history of the art, render it prac- 
ticable to work a four-ineh bloom Into a No. 4 rod without reheating." 

Counsel for complainant claims that the Garrett invention consist- 
ed in a combination of the billet and rod trains, by means of one 
or more direct feeds between two or more pairs of rolls; it not being 
essential that they should foUow each other, and it being immaterial 
where they were located, provided they were far enough apart to 
carry the rods and pass them from oi^e pair of rolle to the other. 
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Whether the patentée did or did not originate this idea, and whether, 
if he did, it invo'ved invention, is immaterial. It is clear, from the 
file wrapper and the patent itself , that he explicitly limited him- 
self to a direct feed from one pass of the billet train into a pair 
of rolls, and a direct Une of feed from said pair of rolls to the rod 
train, both being in a direct line and in the same direction of feed, 
whereby he obtained certain advantages, in speed and location, which 
increased the output of the plant. Èi his original application, Gar- 
rett said it made no différence how many rolls there were in either 
the billet, intermediate, or rod train, but in the final spécification, 
when he found it necessary to get rid of the prior art, he limited 
himself to one pair of rolls in the intermediate train, and speciflcally 
stated that he did not limit himself as to the number of pairs of 
rolls in the billet or rod trains. As to the necessity of the location 
of the pairs of rolls in a line with each other, there is much dispute. 
The patentée constantly refers to their location as "in, or approxi- 
mately in, a common line of feed." He explains the meaning of this 
description, or expression, however, in the spécifications, where, re- 
ferring to the drawing, which shows the three pairs of rolls arranged 
in a direct line, he says: 

"The delivery pair of rolls, na, of the rolls, B, and the single pair of rolls, 
m, of the train, D, it is observed, are in, or approxlmately in, a common 
line of feed, so that the trough or conductor, b, may guide or conduct the 
bar directly from one to the other." 

That the "common line of feed" means directly from one to the 
other, in a straight line, further appears from the statement of i\\,e 
inventor in the spécification as to the preferred form of his device. 
The complainant says that the preferred form is inoperative. It is 
clear that it was old, or did not involve invention, and that it does 
not embody the blend of speed claimed to be covered by the patent. 
In this preferred and usual construction, the patentée so arranged 
the distance between the last pass of the billet train and the inter- 
mediate train that the bar might be taken out of the billet train by 
the workman and turned upon its edge and fed into the intermediate 
train. But, in order thus to perform this function of a mère feed 
train, the intermediate train must be in a straight line with both the 
other trains. 

It is unnecessary to consider the second patent. Mr. Brevoort, 
complainant's expert, practically admitted that whatever of novelty 
or invention is claimed therein is found in the flrst patent in suit, 
and he was not called upon rebuttal to contradict defendant's con- 
tentions in regard to said second patent. 

The mill of the défendant corporation was built under patent No. 
440,863, granted to Irving A. Kilmer, November 18, 1890. The grant 
of this later patent for a machine, designed to accomplish the same 
resuit as that of the patents in suit raises the presumption that there 
is a substantial différence between them, and that the later is not an 
infringement of the earlier patents. American Mcholson Pavement 
Co. V. City of Elizabeth, 4 Fish. Pat. Cas. 189, Fed. Cas. No, 312; 
Boyd V, Hay-Tool Co., 158 U. S. 260, 15 Sup. Ot. 837; Ney v. Manufac- 
turing Co., 16 C. C. A. 293, 69 Fed. 405. It is stipulated that its 
construction and opération are as follows: 
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"The défendant the Kllmer Manufacturtng Company employs a rod mill, 
consisting of suitable furnaces, a billet train of three high rolls running at 
about 90 révolutions per minute, through which the billet is passed end 
to end six times. The bar Is then square In cross section, and fed by 
a repëa,ter Into a bar of two high rolls of inereased diameter running at 
the same speed, from which it émerges oval in cross section, is given a 
quarter turn, and passes into a trough, through which It passes without 
altération. In approximately a stralght Une, to a pair of two high rolls in a 
side train, from which the rod émerges square in cross section. At this 
point, as each new end émerges, a catcher cuts off the imperfect end of the 
bar or rod, and introduces the eut end into a second pair of two high rolls 
in the side train. The two pairs of rolls in the side train run at about 128 
révolutions per minute. From this last pair of rolls of the side train, after 
a quarter turn of the bar bas been had, a practically stralght guide con- 
ducts it In approximately a stralght Une to the flrst pair of five pairs of 
two high rolls, constituting a section of the rod train, running at about 320 
révolutions per minute, and from the first of the next succeeding pairs, 
changing from square to oval cross section at each pass. From the last 
pair of rolls of the first section of the rod train the rod passes to the first 
pair of four pairs of two high rolls, constituting the final section of tlie 
rod train, running about 520 révolutions per minute, and from thence through 
the succeeding pairs, changing from square to oval at each pass, and from 
the last pair of rolls to the réels, where it is put into coil form. Repeaters 
are used in the two sections of the rod train where the rod émerges square 
in cross section. The billets operated upon range from two to four inches 
square, weigh 100 to 125 pounds each, and are reduced to rods of from two 
to flve gauge at a single beat. The gauge used does not vary from the 
American standard wire gàuge more than one-quarter size. A repeater was 
employed, as stated in the testimony of Mr. Irving A. Kilmer, for a short 
.perlod on the square side of the side train, but was discontinued, as set 
forth In sald testimony. The process is continuons, in the sensé that no 
stoppage takes place which renders reheating necessary, the rod being con- 
'tinually in motion. The number of rods in the mUl is usuall7 one, but some- 
times two." 

In this construction, the two trains of rolls are not in a direct 
or common line of feed. The lines of feed are in opposite directions. 
There must be a reversai of the métal, from the common line of feed 
of the last pair of roll« or pass of the billet train and the first pair of 
rolls or pass of the side train to the common line of feed of the 
second pair of rolls or pass of the side train and the first pair of rolls 
or pass of the rod train. Nor does the side train of the Kilmer mill 
act either as a bridge or a feed for the passage of the bar between 
the billet train and rod train, as in complainant's patent. I conclude 
that there is no infringement. 

It was contended that thèse différences in construction and opéra- 
tion were immaterial, and that defendant's devices were the équiva- 
lents of those of complainant. But a considération of the state of 
the prior art, the file wrapper of the patent in suit, and the explicit 
language of the patent itself show that it was old to so combine two 
trains that a billet could be passed through at a single heating; that 
there was no novelty in delivering rods after certain passes into a 
trough, and carrying it f or a considérable distance, and turning it 
into the next train; that there was no novelty either in a direct feed 
to avoid buckling, or in the avoidance of a long loop by a trough, or 
in blending of speeds, or in multiple rollers; and that there was no 
claim in the patent of any novelty in reducing a four-inch billet at 
a single heat. They show, f urther, that the patentée, in his effort to 
get rid of the prior art, limited himself to the précise method of unit- 
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ing the two parts of the train, illustrated, described, and claimed by 
him. If, therefore, this combination of détails of improved construc- 
tion, in Tiew of its utility, may be the subject of a valid patent, yet in 
no event can it be given such a broad construction as to embrace the 
plant of the défendant. 
Let a decree be entered dismissing the bill. 



R. W. ROGERS CO. et al. v. WM. ROGBRS MANUF'G CO. 

(Circuit Court o£ Appeals, Second Circuit December 17, 1895.) 

Teadb-Namb— Injonction againbt Use. 

A corporation which, by arrangement with one R. W. R., takes his 
name and stamps it upon articles sôld by it, with the purpose of inducing 
the public to thlnk that in purchasing such articles they are purchasing 
the prodùct of another "R." company of established réputation, wiU be 
restrained from using such stamp. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Chas. H. Duell, for appellants. 

Chas. E. Mitchell, John W." AUing, and Hiram E. Mills, for ap- 
pellee. 
Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from an order of the 
circuit court for the Southern district of New York, which enjoined, 
pendente lite, the défendant corporation from the sale of silver-plated 
tableware stamped with the mark, "R. W. Eogers Co.," upon the 
ground that the défendant had selected the name of Rogers as a part 
of its corporate name for the purpose of misleading the public. 
66 Fed. 56. About 40 years ago, three brothers, by the name of Rog- 
ers, composed a flrm in Connecticut under the style of Rogers Bros. 
This flrm flrst applied the art of electroplating to the manufacture of 
silver-plated ware in this country, and acquired by steadf ast integrity 
a high réputation for the sterling quality of their ware, and the name 
of Rogers Bros, stamped upon the back of the goods also obtained a 
widely extended réputation. The complainant, a corporation called 
the Wm. Eogers Manufacturing Company, is the successor of the 
business established in 1865 by William Rogers, one of thçse brothers, 
and has been since 1872 engaged in manufacturing and selling silver- 
plated ware, and has continued the trade-marks upon such goods 
which its predecessor adopted in 1866, viz. "1865, Wm. Rogers Mfg. 
Co.," and "Wm. Rogers & Son." It has also used since 1887 the 
following mark: (Anehor) Rogers (Anchor), Two other corpora- 
tions acquired from one or more of thèse brothers the right to use the 
name Rogers also, and for a number of years last past the goods of 
thèse corporations, called in the speech of the public Rogers goods, 
hâve maintained a high character and a well-known réputation. In 
1879 or 1880 a corporation called the Rogers Silver-Plate Company 
was formed in New York City by Robert R. Rogers, one Brown, and 
one Boardman. Rogers had been a salesman of silver-plated ware, 
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Ijut -Wâs not a manufacturer. The corporation was forined so tJiat an 
Albâny manufacturer by the name of Strickland, and doing business 
as R. St'rtcMand & Co., could use the name Rogers on his flat ware, 
and èaiïi the adyantage of the réputation which the name had in the 
market. For the use of his name Robert W. Rogers was given a 
fourth interest in the corporation. Some time thereafter Strickland 
and Rogers disagreed, and Rogers became a salesman of the goods 
made by the complainant, In the spring of 1894, H. H. Williamson, 
a salesman of James Dawson's silver-plated hollçw ware, Robert W. 
Rogers, and Frederick F. Spyer, who had been selling flat and hollow 
silver-plated ware in Brooklyn for some years, and had been dealing 
mainly in cheap goods, formed a joint-stock company to sell silTer- 
plated goods. The company had no capital. The Curtis-Crume Com- 
pany, of Magara Falls, is a large corporation, which carries on the 
departriïênt of its business pertaining to the manufacture and sale of 
silTer-plated ware under the name of the Niagara Silyer Company. 
After negotiations with other manufacturera, Rogers succeeded in 
inducing Samuel J. Moore, the secretary of the Ourtis-Crume Com- 
pany, and William A. Jameson, the manager of the Niagara Silver 
Company, to form with the stockholders of the R. W. Rogers Com- 
pany a new corporation under the same name, and an arrangement 
was entered into between the Curtis-Crume Company and the R. W. 
Rogers Company by which the former manufactured silver-plated flat 
ware for the latter company, which ware bore the name of the said 
Rogers Company. Notwithstanding the generalities of the afQdavits 
of Jamesôn and Moore, it is évident that the scheme was a reproduc- 
tion ôf thè old scheme, in which Rogers was engagea in 1880, by 
which he sold his name as a decoy, or permitted his name to be used 
for hire, to deceive the public. 

There cannot be much controversy in regard to the aspect with 
which the law regards the state of facts disclosed in the affidavits. 
The f air and honest use of a person's own name in his ordinary and 
legitimate business, although to the détriment of another, will not be 
interferëd with. A tricky, dishonest, and fraudulent use of a man's 
own name, for the purpose of deceiving the public, and of decoying it 
to a purchase of goods under a mistake or misapprehension of facts, 
will be prevented. Every case under this branch of the law of trade- 
marks turns upon the question of false représentation or fraud. In 
this case Rogers helped to establish a corporation which took his 
name for the purpose of inducing the public to think that they were 
buying the well-known Rogers goods, and for the purpose of surrepti- 
tiously obtaining the advantage of the good réputation which other 
manufacturers had given to articles stamped with that name. The 
use by the défendant corporation of this name is not merely an injury 
to the complainant, but it is an intentional fraud upon the public. 
The différence in the resuit with which a court of equity follows an 
honest and a dishonest use of one's own name, although each use 
injured the person who had honestly àcquired a use of the name as 
a trade-name, is shown in the valùable cases of William Rogers 
Manuf'g Co. v. Rogers & Spurr Manufg Co., 11 Fed. 498, and Same 
V. Simpson, 54 Conn. 527, 9 Atl. 395, where, as well as in Rogers y. 
Rogers, 53 Conn. 121, 1 Atl. 807, and 5 Atl. 675, a large number of 



EOGEIiS V. WM. ROGBRS MANUF'g CO. 1019 

the reported cases upon tliis portion of the law of trade-marks are 
collected. 
The order of the circuit court is sustained, with costs of this court. 

WALLACE, Circuit Judge. I place my concurrence in the judg- 
ment in this cause upon the broad ground that a body of associâtes 
who organize a corporation for manufacturing and selling a partic- 
ular product are not lawfully entitled to employ as their corporate 
name in that business the name of one of their number when it ap- 
pears that such name has been intentionally selected in order to com- 
pete with an established concern of the same name, engaged in simi- 
lar business, and divert the latter's trade to themselves by confus- 
ing the identity of the products of both, and leading purchasers to 
buy those of one for those of the other. No person is permitted to 
use his own in such manner as to inflict an unnecessary injury upon 
another. The corporators chose the name unnecessarily, and, hav- 
ing doue so for the purpose of unfàir compétition, cannot be per- 
mitted to use it to the injury of the complainant ' 



ROGEKS V. WM. ROGERS MANUF'G CO. 
(Circuit Court of Appeals, Second Circuit. December 18, 1895.) 

TeADB-NaME— InJDKCTION AQAIÎÎ8T UsE. 

ïlie mère fact that one knows tliat cheap goods sold by Mm to the 
trade, stamped with liis name, can and will be sold by dislionest dealers 
under représentations tliat tliey are manufactured by a company of es- 
tablislied réputation having a similar name, which manufactures a hlgli 
class of goods, does not justify an injunction against ttie use of sucl) 
stamp. 

Appeal by the défendant from an order of the circuit court for the 
Eastern district of New York, which granted an injunction pendente 
lite against the defendant's causing to be manufactured or selling 
silver-plated ware stamped with the words "Wm. A. Eogers." The 
order was obtained upon the ground that by the use of this stamp 
upon the back of silver-plated ware the défendant was endeavoring 
to deceive the public into the belief that the goods were genuine 
Rogers goods, to the injury of the complainant. The history of the 
trade-name "Rogers," and the law upon the subject, hâve been briefly 
given in R. W. Rogers Co. v. Wm. Rogers Manuf'g Co. (which was de 
cided at the présent term) 70 Fed. 1017. 

Wm. C. Beecher, for appellant. 

Chas. E. Mitchell and Hiram R. Mills, for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. William A. Rogers has sold for a 
number of years, in the city of New York, small hardware and cheap 
spoons. In July, 1894, he engaged R. Wallace & Sons Manufactur- 
ing Company, a manufacturer of silver-plated ware, to make for 
him and prépare for market teaspoons, tablespoons, and forks plat- 
ed upon steel. They were put up in boxes of the ordinary size and 
«hape used for similar ware, which were labeled, "Wm. A. Rogers, 
N, Y.," and the stamp "Wm. A. Rogers" was upon the back of each 
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article. They were called "Brunswick," and were the cheapest 
known grade of silver-plated ware. The manufacturer made and 
sold the same grade of goods at a very cheap price under the name 
of "Victoria." The défendant sold the Brunswick at a low price, 
bat higher than the manufacturer asked for his Victoria, and for 
one-fourtb or one-fifth of the price which the complainant obtains 
for its genuinè Bogers goods. In October, 1894, Rogers stopped 
the manufacture of Brunswick gôods, because they were too poor, 
and obtained goods which he named "Belmont," which were also of 
a low grade, but of a better iquality than the Brunswick, and were 
labeled and stamped in the same way. There are indications in 
the aiBdavits that he was trading upon his own name to deceive the 
public. For example, in one of his letters, which gave his priées, 
and solicited business, he says, "Thèse priées way below any of the 
Eogers now on the market, and you will flnd them, at thèse prices, 
big sellers." In another lettçr of the same kind he says, "Prices 
way below any Rogers goods on the market." On the other hand, 
he said in another letter, "In regard to saying they are as good a» 
the other Wm. Rogers, I cannot say that, as neither îs the price." 
He undoubtedly knew that the stamp could and would be used by 
dishonest peddlers and dealers in cheap ware to deceive customers, 
but the affldavits do not afford sufflcient basis for a flnding that he 
started in the business and used the stamp for the purpose of mak- 
ing the public believe that his washed-steel Brunswick goods were 
genuine Rogers goods. There are some indicia of an unworthy 
purpose to gain an advantage from a name well known to the pur- 
chasers of silver-plated ware, but the afiadavits do not contain sufid- 
cient facts to justify the conclusion that Rogers was using his name 
unfairly and dishonestly in the business in which he was entitled 
to ose it 
The order of the circuit court is reversed, with costs. 



CLARK y. FIVB HUNDRED AND FIVE TIIOUSAND B-EET OF LDlt- 

BEB et al. 

(Circuit Court of Appeals, Seventh Circuit, llay 21, 1S93.) 

No. 136. 

Fedehal Courts— Admihalty Jctrisdiction— Lien foh Freioiit— Garnisiiment 

IN StATB CotJKT. 

A litiel in rem against cargo to recover frelght was flled oefore discharge 
and delivery, and consequently before ttie freight was due. Subsequently, 
In an action against libelant in a state court, garnishment process was is- 
sued and served upon tlie consignée. Thereafter be obtained possession of 
tlie cargo by givlng bond for Its value In tbe admiralty court, and tliea 
paid the freight Into the state court. Hdd, that the seizure of the cargo 
under tlie libel gave the fédéral court prier and paramount jurisdictlon, 
that the freight became payable therein on the delivery of the cargo, and 
that the subséquent payment Into tne state court was no défense. Baker, 
District Judge, dissenting. 12 C. O. A. C28, 65 Fed. 236, reafflrmed. 

Appeal from the District Court of the United States for the 
Northern District of Illinois. 

This was a libel by Frank Clark, owner of the steam barge 
Maggie Duncan, against 505,000 feet of lumber, constituting her 
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cargo, and H. Paepcke & Co., consignées, to enforce a lien for freight. 
The district court dismissed the libel, and libelant appealed. On 
December 14, 1894, this conrt revei'sed the decree, and remanded 
the cause, with directions to enter a decree in favor of libelant. 
12 G. 0. A. 628, 65 Fed. 236, The appellee has filed a pétition for 
rehearing. 

Charles E. Kremer, for appellant. 
W. H. Condon, for appellee. 

Before WOODS, Circuit Judge, and BAKEE and SE AMAN, Dis- 
trict Judges. 

SEAMAN, District Judge. The appellee is urgent for a rehear- 
ing, but neither the pétition nor the brief by which it is supported 
présents any ground which was overlooked in the décision of this 
appeal. The opinion proceeds upon an assumption that H. Paepcke 
& Co., the consignée, acted in good faith. The refusai of its prési- 
dent to pay the freight, in part or in whole, was not treated as a 
waiver of delivery of the entire cargo, notwithstanding it was made 
without qualification, and was dictated by some interest apparently 
adverse to the libelant, and was supplemented by his frank admis- 
sion at the trial that he "would not hâve paid freight to Clark after 
receiving téléphone not to pay," if delivery had been completed. 
The fact that this refusai was speedily followed by the garnish- 
ment proceedings, which were instituted by the same attorneys who 
appear as proctors for the consignée hère, was not referred to, and 
complicity in the adverse proceedings was not imputed to the con- 
signée. Whether thèse assumptions could fairly be indulged in its 
favor, if the case depended upon a balancing of equities between 
the parties, is at least questionable, but they are not material to a 
décision. The opinion further présumes that the state court may 
hâve had "jurisdiction over the libelant, as défendant before it, to 
adjudge a liability to its suitors, and had jurisdiction over the 
garnishee"; therefore the statute of Illinois, cited in the pétition 
as authorizing garnishment of indebtedness before due, did not en- 
ter into considération, and affords no aid to the appellee's conten- 
tion hère. 

The libelant's lien for the freight, and his right to hâve the lien 
protected and enforced in the admiralty, are undoubted. Under 
the authorities, he was clearly entitled to enter that jurisdiction for 
protection of his lien without waiting for the freight to accrue by 
complète delivery, subject to an imposition of terms if his action 
was prématuré, and caused unnecessary expense. His libel was 
filed and monition served September 15th, and complète jurisdiction 
of the res was then established in the district court. Until the 
service of the monition he was in possession of the cargo, and the 
consignée could not obtain it without paying the freight. Gar- 
nishment could not then be made effective against the vessel owner's 
lien secured by possession. The seizure under the libel gave this 
possession to the district court for enforcement of the lien. The 
consignée then appeared in that court as claimant, gave its bond, 
which became a substitute for the cargo under the practice in ad- 
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miralty, and thus reached the possession which was only attainable 
through that jùrisdiction. Thereby the freight became payable, 
giving to the subséquent gamishment the only operative force it 
could hâve. Instead of paying the freight money thus maturing 
into the- district court, as its liability to the catrier clearly required, 
the claimant made payment on the subordinate foreign garnish 
ment, against which he had a perfect défense in thefact of primary 
liability to the district court. Upon this alleged compulsory pay- 
ment the consignée rests its claim to équitable considération, and 
demands release from the district court. Neither equity nor proper 
regard for the authority of the admiralty court can sanction con- 
duct which amounts to playing fast and loose with its jùrisdiction, 
invoking its aid to obtain possession of the cargo, and immediately 
rejecting ail allegiance by tuming the freight money which was 
the subject of controversy into a foreign, and, for the purposes of 
the case, subiirdinate jùrisdiction. The jùrisdiction of the district 
court was completely established, was paramount, and the libelant 
had absolute right to its exercise. The dismissal was error, and a 
rehearing is denied. 

BAKER, District Judge (dissenting). I will briefly state some 
of the reasons why I think a rehearing should be granted in thia 
case. The right to the lien for the freight arose when the lumber 
was laden on shipboard, but that right could not mature into a 
présent cause of action until the contract of affreightment was com- 
pleted by the delivery and acceptance of the lumber at the port of 
destination, or until there had been a proper tender of delivery, and 
a refusai of acceptance, or until the delivery and acceptance, or the 
tender thereof, had been waived. Neither of thèse things had oc- 
curred at the time of the institution of this suit. The suit was 
instituted before the freight had been eamed; and if, pendin:^ the 
suit, and before trial, there had been no delivery and acceptance, 
no tender and refusai, and no waiver, it would clearly hâve been 
the duty of the court to dismiss the libel. If no right of action 
had accrued when the trial was had, certainly no decree for the 
libelant ought to hâve been entered. When the action in attachment 
and garnishment was brought in the state court the libelant's cause 
of action had not yet matured. The state court, however, had jù- 
risdiction of the subject-matter, and acquired jùrisdiction by proper 
process of the parties, including both the libelant and the claimant. 
The fact that the freight money was not due at the time suit was 
brought in the state court did not make the bringing of that suit 
prématuré. If the debt became due at or before the time of the 
garnishee's disclosurej it authorized the court to proceed to judg- 
ment against him. Young v. Bank, 51 111. 76; Insurance Co. v. 
Connor, 20 111. App. 308. The state court, having both the libelant 
and the libelee before it, rendered a judgment requiring the libelee 
to pay the freight money then due to the libelant into court to satisfy 
the debts owing by him. The libelee, under the coercion of that 
judgment, paid the money into court, and the same was applied in 
payment of the debts of the libelant. Ail this had occurred before 
the case was tried in the district court There was nothing before 
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the court below to show that thèse proceedings in the state court 
were coUusive or invalid. The court below, upon the disclosure of 
thèse facts, dismissed the libel, and, I think, correctly. It is true 
that, if a libel in admiralty is flled prematurely, the court may re- 
tain jurisdiction, provided the right of action had matured pending 
the suit; and, ordinarily, the only condition of such rétention of 
jurisdiction is the payment of costs by the libelant This rule of 
practice is founded on the principle that courts of admiralty do not 
favor formai or technical objections to the sacrifice of substantial 
justice. They administer justice on the principles of equity and 
f air dealing, but, if any circumstance has arisen which would render 
it inéquitable to retain jurisdiction, they will refuse to do so. In 
the présent case the libelant invokes the aid of equity as the founda- 
tion of his right to maintain his libel, and, asking the aid of equity, 
he must do equity. He had no légal right to sue when he flled 
his libel. His debt for freight was not due. In a court of law, if 
an action is brought before a right of action has accrued, the 
fact that a cause of action arises pending the suit will not authorize 
the court to retain jurisdiction, and give the plaintiff a judgment. 
The right to do this in admiralty is purely équitable, and is not due 
ex debito justitiœ. In this case circumstances had arisen before 
the trial which made the exercise of this équitable right unfair 
and oppressive. A court of compétent jurisdiction had wrested 
this debt from the libelee, and applied it in payment of the just 
debts of the libelant. The libelant has in effectbeen paid the 
amount due to him for freight by the application of it by lawful au- 
thority to the payment of his just debts. The payment of this 
money upon his debts pursuant to the judgment of the state court 
is, in my judgment, équivalent to a payment by his direction. But, 
if this be not true, in my opinion the payment discharged the 
amount due for freight within the principles established in Eddy 
V. O'Hara, 132 Mass. 56; White v. Dunn, 134 Masa. 271; Embree 
V. Hanna, 5 Johns, 101; and Eoss v. Bourne, 14 Fed. 858. For 
thèse reasons I think the judgment of dismissal is based on sound 
équitable principles, and, therefore, that a rehearing should be 
granted. 
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